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After Government? 
On Representing Law Without the State 


Simon Roberts* 


For the greater part of the 20th century, representations of law as state law were dominant in the 
legal scholarship of the West. But over the last thirty years sustained attempts have been made, 
notably under the self-conscious banner of legal pluralism, to loosen the conceptual bonds 
between law and government. Early on, acephalous societies in formerly colonial territories and 
local groupings within the metropolis were represented as legal orders. Latterly, as attention 
shifted to orderings at regional and global level beyond the nation state, attempts have been made 
to delineate a general jurisprudence. It is argued here that these conceptual revisions have for the 
most part been problematic, made in the face of strong evidence linking the cultural assemblage 
we have come to call law with projects of government. The lecture concludes with a plea that we 
should be very cautious in representing what are essentially negotiated orders, whether at local or 
global level, as legal orders; these remain significantly different from those at the level of the state. 
Today, under an onslaught of jural discourse and institutional design, the distinctive rationalities 
and values of negotiated order, while arguably deserving to be celebrated, are effectively effaced. 








In the opening chapter of his great work on the sociology of law, Eugen Ehrlich 
uttered a now famous lament for ‘the tragic fate of juristic science’ in its focus on 
the rules followed in judicial decisions and its devotion exclusively to state law’.’ 
Ehrlich’s identification of state law as the central focus of legal scholarship could 
have been generalised right across ‘the West’ at that time; and he might have gone 
further - subject to one important qualification, there was no other kind of law. 
This qualification arises from the long-time presence, alongside and underlying 
. state law, of another hierarchy. In the West there was ‘the close and complex rela- 
tionship between the rise of Christianity and the emergence of certain deep pre- 
suppositions about the nature and role of law?” The closeness of this relationship is 





“Law Department, London School of Economics and Political Science. This is a revised text of the 
thirty-third Chorley Lecture, given at the London School of Economics and Political Science on 9% 
June, 2004. I am grateful to Maurice Bloch, John Comaroff,Tim Murphy and the late Isaac Schapera for 
conversations over many years around the questions discussed here. Nicola Lacey, Martin Loughlin, 
David Nelken, Marian Roberts, Declan Roche and William Twining made invaluable comments on 
earlier drafts of this text. 


1 E. Ehrlich, Grundlegung der Soziologie des Rechts (1913); Fundamental Principles of the Sociology of Law, 
tran. W. Moll (Cambridge, Mass: Harvard UP, 1936), 13. 

2 W.T. Murphy, The Oldest Social Science? Configurations of Law and Modemity, (Oxford: Clarendon 
Press, 1997), 8. 
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directly reflected in the unselfconscious way in which lawyers have recognised 
elements of the Judeo-Christian cosmology as ‘law’ and their readiness to speak 
of the law of God and the law of the King as twin components in a closed set. In 
both contexts, the paradigmatic markers of jural identity. were the legislator and 
the judge, with their respective discursive formulations. 

Locally, this understanding of law’s nature and implication with government 
had been dominant in England for a long time. In the modern period, Austin 
articulated much of it, notably the element of command, in the early 1830s;? 
Maine filled in the rest a bit later, particularly through his shift of focus to the 
judge.* Here too we should not be startled to find the following matter-of-fact 
statement on the opening page of a.deliberately prosaic work about the common 
law by a procedure specialist, published by Sweet & Maxwell in 1911: ‘There 
are two kinds of law — the law of God and the law of the State. There is no other 
kind of law’? So far as the latter was concerned, while its origins might be repre- 
sented as lying ‘below’ in the immemorial traditions of the common law, subse- 
quent growth was accounted for in the aspirations and practices of self-conscious 
government. There was pretty general agreement that law developed as an instru- 
ment of rule in the context of kingship and matured with the process of state 
formation. 

Of course, the picture was never quite assimple or clear-cut as that. First, there 
was the whole clouded question of how to characterisé the negotiated order pre- 
vailing between nation states. Here it has long been conventional to speak of that 
as ‘international Jaw’. Again, if you look at instruments like the British Central 
Africa Order in Council of 1902, which formalised arrangements in the Nyasa- 
land Protectorate, you will see references to what was there called ‘native law’® 
This labelling was subsequently taken as a licence across quite wide areas of 
anthropological and legal scholarship, to speak even of local acephalous orderings 
in the colonial world as ‘law’. 

But all that now seems long ago. For during the second half of the 20 century, 
this scarcely qualified view of law as ‘state law’ lost ground to much more expan- 
sive formulations: law became increasingly seen as somehow everywhere in the 
social world,’ present even in the simplest aggregations; it was not necessarily 
linked to self-conscious regulatory activity; the nation state itself was now 
depicted as consisting of multiple, interpenetrating ‘legalities’ * the local, purpo- 
sive orderings of non-state actors (‘private ordering’) were also represented as law 





3 J. Austin, The Province of Jurisprudence Determined (1832), W. E. Rumble ed. (Cambridge: Cambridge 
UP, 1995). 

4 H.S. ae Ancient Law (London: Murray, 1861). 

5 W. B. Odgers, The Common Law of England, (London: Sweet & Maxwell, 1911), 1. 

6 Article 20. 

7 Symptomatic of this shift were the inclusive words with which Niklas Luhmann opened his 
Rechtssoziologie of 1972: ‘All collective human life is directly or indirectly shaped by law. Law is, 
like knowledge, an essential and all-pervasive fact of the human condition’. English trans. A Socio- 
logical Theory of Law (London: Routledge & Kegan Paul, 1985), 1. 

8 In Toward a New Common Sense: Law, Science and Politics in Paradigmatic Transition (London: Routledge, 

‘ 1995), Boaventura de Sousa Santos, notes that beyond state law, distinctive in being ‘the only self- 
reflexive legal form, that is the only legal form that thinks of itself as law’, lies 4 great variety of 
legal orders circulating in society’ (429). 
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by some commentators; and most specifically law was increasingly represented 
as existing at regional and even global levels above’ the nation state. 1 An early 
stage of this shift was visible in the powerful critique of ‘legal centralism! 
advanced in the 1970s and 1980s by pioneers of a now orthodox ‘legal pluralism.” 
This movement — it was self-consciously a movement — was followed by grow- 
ing, widespread interest in ‘transnational’, global’, even ‘cosmopolitan’ law. Legal 
theorists at first gave only cautious approval to conceptualisations going beyond 
‘lawyers’ law or state law”? but have latterly moved with enthusiasm towards a 
‘general jurisprudence’. 

These — initially incremental — shifts have together brought about a 
profound change of atmosphere, reflected in the kinds of things legal scholars 
can now ‘think about and say without appearing silly or reckless. A serious 
German legal historian, Marie Theres Fogen, recently felt free to launch a new 
journal of legal history with the following words: ‘law is everywhere . . . there 
has been and there still is law without jurisprudence, even law without laws and 
without legal doctrine and without lawyers. So there is a heady, expansive 
mood abroad. 

Surely, all this should be welcome? The evident benefits of these emancipatory 
moves, not least our release from responsibility for contributing to the vast, som- 
bre corpus of legal scholarship that Ehrlich himself openly recoiled from, make it 
almost perverse to question the now accomplished shift of focus that he inaugu- 
rated. Nor would it be sensible to propose that we should again neglect either the 
local level orderings that Ehrlich studied with such originality or the now emer- 
_ gent, important shapes increasingly visible above’ the nation state. The question 
-is how we should understand and talk about them. 

I am going to argue here that some of these expansive moves to represent law 
as present beyond the state, even as having nothing to do with governing, leave 
us with a diminishing sense of what law ‘is’. At the same time, we end up with 

a potentially restricted and impoverished account of this larger field if we 
insist on approaching it with understandings and a discourse that grew up 








9 S. Henry, Private Justice (London: Routledge & Kegan Paul, 1983). 

10 M. Likosky (ed), Transnational Legal Processes: Globalisation and Power Disparities, (London: Butter- 
worths, 2002). 

11 F von Benda-Beckmann, Rechtspluralismus in Malawi, (Munchen: Weltforum Verlag, 1970); S.E 
Moore, ‘Law and Social Change: the semi-autonomous field as an appropriate subject of study’ 
(1973) 7 Law and Society Review 719; M. Galanter, Justice in Many Rooms: Courts, Private Order- 
ing and Indigenous Law’ (1981) 19 Journal of Legal Pluralism 1; J. Griffiths, ‘What is Legal Pluralism?’ 
(1986) 24 Journal of Legal Pluralism 1; S. E. Merry, ‘Legal Pluralism’ (1988) 22 Law and Society Review 
869. 

12 W. Twining, Globalisation and Legal Theory (London: Butterworths, 2000); L.M. Friedman, ‘One 
World: Notes on the Emerging Legal Order’ in Likosky (ed), above n 10. 

13 R.M.B. Cotterrell, “The Sociological Concept of Law’ (1983) 10 Journal of Law and Society 241. 

14 W. Twining, ‘Reviving General Jurisprudence’, in Likosky (ed), above n 10, at 4; Brian Z. Tama- 
naha, A General Jurisprudence of Law and Society, (Oxford: OUP, 2001). 

15 M.T. Fogen, (2002) 1 Rechtsgeschichte 15. Fogen concludes by urging us to embark on the search for 
a general conception of law ‘not dependent on historically changeable contingencies’. 

16 D. Held has repeatedly reminded us that‘ . . the sovereign state now lies at the intersection of a vast 
array of international regimes and organisations that have been established to manage whole areas’ 
of this activity. See, D. Held and A. McGrew, Governing globalisation: power, authority and global gov- 
ernance (Cambridge: Polity Press, 2002), 6. 
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around attempts to introduce, justify and understand processes of government. 
Rejecting the orienting link with domination, we find ourselves here on very 
uncertain ground, which to me shows little sign of stabilising in the immediate 
future. 

These goings on within legal scholarship have obviously taken place in a wider 
context. First, there has been the uncertain epistemological climate surrounding 
and to some extent yielding the theoretical justification of this expansion. The 
claimed exhaustion of the paradigm of modernity’” has led to a grievous loss of 
confidence in the capacity of classical social theory to offer an understanding of 
the contemporary world. We need to remember that it was just as legal scholars 
reached out to Marx, Durkheim and Weber that their promise was snatched away. 
Eager efforts to seek the comfort of diverse and formidable successors like Jacques 
Derrida, Michel Foucault and Niklas Luhmann have not been without costs. 

Despite this turbulent situation, some of the most general forecasts of what 
government and law might look like in the post-modern world were actually 
remarkably consistent. By the beginning of the 1980s, it was quite widely claimed 
by legal theorists that government in the West was in the process of fundamental 
change. Following a long period over which government had become progres- 
sively differentiated and the most powerful institutions had evolved as formal 
institutions, the process now showed signs of going into reverse, breaking down 
an apparently clear distinction between the ‘public and the ‘private’ spheres. 
Compare Boaventura de Sousa Santos’ take on the changing nature of state power 
with Gunther Teubner’s corresponding prediction of law’s forthcoming transfor- 
mation. The former argued that the state was now ‘expanding in the form of civil 
society’.”” He predicted that this would take place through a dislocation of power 
from formal institutions to informal networks,”° with the state co-opting the 
private sphere ‘to integrate the sanctioning power of ongoing social relation- 
ships.” Governments global aspiration to management would lead state and 
non-state ‘to look more and more alike and it is not absurd to predict the devel- 
opment of a face-to-face state”? Teubner starts from Luhmann’ very different 
assumption of ‘functionally differentiated society’ but ends in a conclusion close 
to Santos.” Developing a conception of ‘reflexive law’,”* he forecast a new evolu- 
tionary stage in which law becomes ‘a system for the co-ordination of action 
within and between semi-autonomous social subsystems’. With this integrative 





17 Santos, above n 8, ix. 

18 R. Abel, ‘Delegalization: A Critical Review of its Ideology, Manifestations and Social Conse~ 
quences’. Paper delivered at the Second National Conference on Critical Legal Studies, Madison, 
Wisconsin (1978); published in Erhard Blankenburg et al (eds) Alternative Rechtsformen und Alterna- 
tiven zum Recht (VS Verlag fur Soziacwissenschaften 1979). 

19 B. Santos, ‘Law and Community: The Changing Nature of State Power in Late Capitalism’ (1980) 
8 International Journal of the Sociology of Law 379, 391. 

20 ibid 392. 

21 ibid 391. 

22 ibid. 

23 G. Teubner, ‘Substantive And Reflexive Elements in Modern Law’ (1983) 17 Lawand Society Review 
239, 

24 His formulation here draws on Nonet and Selznick’s ‘responsive’ law: Philippe Nonet and Philip 
Selznick, Law and Society in'Tiansition: Toward Responsive Law (New York: Octagon Press, 1978). 

25 Teubner, above n 23, 242. 
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function of ‘furthering reflexive processes in other social subsystems’, attempting 
‘the control.of self-regulatory processes’,”° he predicted that ‘reflexive law, now just 
an elemént in a'complicated mixture of legal orientations, may emerge as the 


dominant form of post-modern law’.”” 


BEFORE GOVERNMENT? 
Making a break with the understandings and practices of state law 


In starting to look at the ways-in which the room, the discursive space’, has been 
created to talk about law without talking about the state, I begin with some dis- 
cussions not directly generated by — and in two cases historically preceding — the 
contemporary focus on global and transnational orders under which law has 
come to be represented as existing above state level. The context of these earlier 
debates was provided by a focus on orderings both at the local level in the metro- 
politan state and those encapsulated in the course of colonial expansion. If Ehr- 
lich’s pioneering sociological studies represented a precursor of the former focus, 
Malinowski’s contemporary Trobriand ethnography”® heralded the latter. 

Large, general questions lay behind and were to some extent explicitly articu- 
lated in these discussions. What were societies like before centralised polities and 
then the nation state evolved? Can we conceptualise a ‘pre-governmental’ world? 
Was ‘law’ a feature of that world? The examples chosen seem to me clear, robust 
statements, outlining three readily distinguishable positions. They are used here as 
‘models’, to mark up possible routes towards a broader conceptualisation of law in 
a stark and unequivocal way. The vignettes are possibly each unfair to the authors 
concerned on account of my efforts toward summary and abstraction. 


Rodolfo Sacco 
Perhaps the boldest approach to prizing law free from the state is found in the old, 
general claim that law is ‘always’ somewhere in the picture. So law was already 
there in the social world before men aspired to be ‘kings’, at a time when there 
were as yet no institutions of domination with their consequent need for plausible 
justifications of authority. This early moment of law’s existence even preceded the 
discursive formulation of cosmology, before people had started to talk about how 
the world was and ought to be. 

This is a route recently revived by the Italian comparative lawyer, Rodolfo 
Sacco, in his paper ‘Mute Law’. There he claims that we need ‘to trace the origins 








26 ibid 281. ; 
27 ibid 246. These re-orientations in legal scholarship have, of course, taken place alongside and been 
nourished by adjacent changes in thinking by sociologists and political scientists. See N. Rose, 
_ Powers of Freedom: Reframing Political Thought (Cambridge: Cambridge UP, 1999), 15: ‘Over the last 
fifteen years, however, many sociologists and political scientists ... have tried to find ways of 
thinking about and investigating political power which are not immediately structured in terms 


of the hegernonic role of the state’. 
28 B. Malinowski, Crime and Custom in Savage Society (London: Routledge & Kegan Paul, 1926). 
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of the basic structures of law from beyond the recent past covered by conventional 
legal history’. In those far off days, law lay silent, an innate, potent but not 
articulated dimension of society. Sacco argues that: ‘law preceded any individual 
design . . . and lived, even without a lawgiver’.*° 

This involves an enormous claim: that there never was a pre-legal social world. 
Sacco is explicit: ‘Wherever we find a society we will find law’. Law is presented 
as a general, universal property of society, preceding both the articulation of cos- 
mology and the growth of self-conscious governmental processes. But that leaves 
an unanswered question: how can we represent law, what is it for us, if we see 
there as being a primal moment when it lies silent, awaiting both discursive for- 
mulation and active engagement in processes of domination? Is this ust’ some 
innate competence, underlying those unspoken understandings that enable us to 
go on’ with everyday interactions in the social world? 


Clifford Geertz 

It is to that moment when normative understandings receive discursive formu- 
lation that another line of argument postpones the presence of law. This is the 
approach followed by a North American anthropologist, Clifford Geertz, when 
he represents law as a means of imagining and articulating what we want the 
social world to be like. If we are to live in a steady, ordered manner we need a 
social world explicitly invested with common meaning. In his essay ‘Local 
Knowledge: Fact and Law in Comparative Perspective’, Geertz concludes by 
arguing that we should understand law as constitutive of that meaning, 
enabling people ‘to imagine principled lives they can practicably lead’. So this 
is effectively a representation of law as cosmology’, linking it to the moment of 
discursive formulation when we start articulating an account of society as it 
ought to be. 

Whether or not Geertz would welcome the comparison, this seems basically 
the same argument that Emil Durkheim advances about religion in Les Formes 
Elementaires de la Vie Religieuse (1912). According to Durkheim, religion provided 
the primary location for the formation of cosmology: ‘the first systems of repre- 
sentations with which men have pictured to themselves the world and themselves 
were of religious origin.” Religion í is not merely a system of practices, but also a 
system of ideas whose object is to explain the world.” Durkheim insisted, in 
what now must be seen as a terribly politically incorrect formulation, that even 
the humblest have their cosmology’.*® 











29 R. Sacco, Mute Law’ (1995) 43 American Journal of Comparative Law 455. 

30 ibid 456. Thereis a clear echo here of E A. Hayek: ‘Man acted before he thought and did not under- 
stand before he acted? Law Legislation and Liberty. (London: Routledge & Kegan Paul, 1973), 18. 

31 ibid 459. - 

32 Geertz, Local Knowledge: Further Essays in Interpretive Sociology (New York: Basic Books, 1983), 234 

33 E. Durkheim, The Elementary Forms of the Religious Life trans. J. Ward Swain (London: Allen & 
Unwin, 2™ ed, 1976) 

34 ibid 9. 

35 ibid 428. 

36 ibid. 
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Here law, like religion, is represented as a foundational navigational aid in 
human society — something that people have constructed for themselves, provid- 
ing the articulate propositional and symbolic markers that keep the show on the 
road.” Geertz’ position also seems very similar to that put forward by political 
scientist Michael Barkun, who identifies law as ‘that system of manipulable sym- 


bols that functions as a representation, as a model of social structure’.*® 


Leopold Pospisil 
A third line of argument, still seeking to generalise law beyond the state, links the 
origin and production of law to a distinctive socio-political configuration, that of 
the leader and the following. Decision-making processes incidental to the efforts 
of leaders to exert control over their followings generate ‘rules’ that constitute the 
form of law. Rigorous presentations of this apparently familiar argument recur 
throughout the work of Leopold Pospisil, a professor of anthropology at Yale. 
Pospisil, who did his major ethnographic fieldwork in Highland New Guinea, 
had read law in Prague and then at Willamette in North America before turning 
to social anthropology. His positions remain consistent from his early monograph 
on the Kapauku® through later comparative studies.*° 

Pospisil set out to show“ that law is and has been universally present in human 
society and that it can be identified throughout a hierarchy of ‘legal levels’, from 
the family upwards.” At each of these levels you can find authorities making 
decisions — telling other people what to do and making sure they do it. Where 
these decisions have certain ‘attributes’,** which Pospisil identifies carefully, they 
yield legal rules. So, for Pospisil, rule derived from authoritative decision repre- 
sents the form of law.“ 








37 Geertz also presents government in a strongly Durkheimian way when he offers a general warn- 
ing against any parochial readiness to see the world in terms of command. In Negara: the Theatre 
State in Nineteenth Century Bali (Princeton: Princeton UP, 1980), an ethno-historical study of 19'* 
century Balinese kingship, Geertz depicts the arrangements around the court in these polities as 
having an essentially exemplary’, theatrical role, representing the Balinese to themselves. He 
describes the Balinese court as a microcosm of the supernatural order which, ‘by providing a fault- 
less image of civilised existence, shapes the world around it in a rough approximation of its own 
excellence’ (13) The ceremony and spectacle which the court represented was the central purpose, 
rather than a means towards political ends: ‘they were ends in themselves, what the state was for’ 
The spectacle did not mask power; it was itself the purpose, representing the Balinese to them- 
selves. 

38 M. Barkun, Law Without Sanctions: Order in Primitive Societies and the World Community (New Haven: 
Yale UP, 1968), 92. 

39 L. Pospisil, Kapauku Papuans and their Law (New Haven: Yale UP, 1958). 

40 L. Pospisil, Anthropology of Law: A Comparative Theory (New York: Harper Row, 1971); The Ethnology 
of Law (Menlo Park, CA: Cummings, 1978). 

41 Pospisil had already formulated his hypothesis before reaching New Guinea in the mid 1950s; its 
scientific nature is explicated in letters he wrote en route to friends in Manchester. 

42 Pospisil (above n 40, 96) claims: ‘law is to be found not only in every human society but also in 
every functioning subgroup of society’. 

43 Pospisil (ibid, 43) lists these attributes as: authority, intention of universal application, obligatio and 
sanction’. 

44 Pospisil (ibid, 40) states: ‘the form of law should be seen as principles extracted from decisions of a 
group’ authority’. 
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Pospisil offers what is at once a theory of society and a theory of law. Law and 
social order are realised through a single universal shape, that of the leader and the 
following which Pospisil treats as the paradigmatic form of human association. So 
while he makes in part the same big claim as Sacco - that there never was a pre- 
legal social world — the shapes of the foundational legal order postulated look very 
different. For Pospisil, law is irrevocably the product of processes of domination. 


The positions laid out in each of these vignettes underline central difficulties 
inherent in trying to represent law without pre-supposing government. Rodolfo 
Sacco attempts a radical but sociologically undisciplined break with that presup- 
position. While the vision of a pre-state world is called up, a world without self- 
conscious government and rule making, he does not even draw in the outlines. To 
be sure, law was always there in that world, silently preceding discursive utterance 
and the self-conscious regulatory formulations of government. But we get no 
sense of what law was, beyond some innate, diffuse propensity for order. Is Sacco 
just saying: that before people like kings were around the place we nonetheless 
managed to live a reasonably ordered life? Even if that is all, we should still sus- 
pend impatience because ‘Mute Law’ draws attention back to an important point. 
Many of the core understandings in social life are not articulated and much of the 
time we don't need the help of an explicit rule book to proceed — we know how to 
go on, ‘it goes without saying’. 

In pointing to the normative and symbolic dimensions of law, law’s capacity to 
secure meaning, Clifford Geertz identifies essential features. But his attempt at 
generalisation both claims too much for law and allows it to become lost in cos- 
mology and symbolism. First, writing out domination, he gives law an unrealistic 
beauty and innocence. Second, he gives us too little help in distinguishing legal 
orders from other normative orders. Third, like Durkheim, he overstates the 
dependence of ‘order’ on the presence of an articulate, discursively formulated 
cosmology. An increasingly strong message from cognitive science suggests that 
in many respects command of such a cosmology is peripheral to the way we learn 
and the way we act.* If we give too much space to cosmology, we lose sight of 
the really interesting questions surrounding the specific contexts in which discur- 
sive formulation takes place and the manner in which we should interpret the 
presence of such formulations. More generally, while we can think about law just 
in terms of normative order that really does not tell us enough about it. 

Leopold Pospisil, in proposing the paradigm of leader and following as the 
foundational form of human association and as constituting the archetypal rela- 
tion within which legal rules are generated, runs notions of ‘society’, government’ 
and ‘law’ together. In doing so he arguably proposes too large a space as the field of 
law,. denies the reality of societies founded on decision-making processes other 
than ‘command and takes away the distinctive character of the state. 

The position Pospisil took inevitably placed him at odds with many of his 
anthropological colleagues who were at that very moment bringing home excit- 
ing stories of acephalous worlds, societies in which the understandings of order 





45 See M. E. E Bloch, How We Think They Think: Anthropological Approaches to Cognition, Memory and 
Literacy (Boulder, Co: Westview Press, 1998). 
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generated in the context of centralised polities had little explanatory power. Much 
earlier in the century, Malinowski. Trobriand ethnography had strikingly illu- 
` strated a society apparently without the kinds of authority Pospisil was insisting 
upon as universal.*° Numerous ethnographies, notably of hunter-gatherers, now 
provided accounts of societies in which differences of gender, strength, and skill 
marked the boundaries of power relations. Some of these societies revealed a self- 
consciously ‘egalitarian’ culture. The Mbuti of the Ituri forests in the Congo 
described by Turnbull” and the Hadza of Northern Tanzania studied by Wood- 
burn’? provided exhaustively observed examples. Richard Lee claims of one such 
society (the Kung San hunter gatherers of the Kalahari): ‘It is not simply a ques- 
tion of the absence of a headman and other authority figures but also a positive 
insistence on the essential equality of all people and the refusal to bow to the 
authority of others’*? On another continent, Pierre Clastres says of an Amazonian 
Indian group, the Yanamamo, that ‘no one feels the quaint desire to do more, own 
more, or appear to be more than his neighbour’. All of these accounts appeared 
to contradict the Hobbesian view that you need someone in charge to keep the 
show on the road. 

Characteristically, Pospisil told his colleagues that they did not look carefully 
or that they misunderstood/misinterpreted what they saw." For example, Philip 
Gullivers accounts of Arusha and Ndendeuli society as negotiated orders were 
simply wrong, There were authorities there; Gulliver had just missed them.” 

Looking back, there is something of a puzzle as to why Pospisil should have 
maintained this uncompromising position in the face of apparently overwhelm- 
ing ethnographic evidence. Of course, his early understanding of the legal order 
was reached at one of the very Eastern European civilian law schools that Eugen 
Ehrlich must presumably have had in mind when he articulated the ‘tragic fate’ 
noted at the beginning of this paper. Again, Pospisil’s formative ethnographic 
experience took place in.the distinctive context of Highland New Guinea, in the 
company of Kapauku tonowi (‘bigmen’), and at a time when much less ethno- 
graphic data on stateless societies was available than is the case today. A lot must 
also have to do with his rigorous scientific method — perhaps unusual in social 
anthropologists - under which he formulated a hypothesis in advance and then 
set out to prove it. Given that Pospisil represented law as rules derived from deci- 
sions of authorities and insisted on its universality, he had to show that small scale 
societies revealed the organisational form to yield those decisions. 





46 B. Malinowski, Argonauts of the Western Pacific, (London: Routledge and Kegan Paul, 1922); Crime 
and Custom in Savage Society, (London: Routledge and Kegan Paul, 1926). 

47 C. M. Turnbull, Wayward Servants (London: Eyre & Spottiswode, 1966), 116. 

48 J. Woodburn, ‘Ecology, Nomadic Movement and the Composition of the Local Group Among 
Hunters and Gatherers: an East African Example and its Implications’ in P. J. Uko, R. Tringham 
and G.W. Dimbleby, Man, Settlement and Urbanism (London: Duckworth, 1972). 

49 E. B. Leacock and R. B. Lee (eds) Politics and History in Band Societies (Cambridge: Cambridge UP, 
1982), 53. : 

50 P. Clastres, Society Against the State: Essays in Political Anthropology, trans. Robert Hurley (Oxford: 
Blackwell, 1977), 173. 

51 Pospisil, above n 40, pp 44—49, 65-78. Pospisil also invokes primate evidence in support of the 
universality of this constellation: ibid 50-51. 

52. L. Pospisil, The Ethnology of Law (Menlo Park, California: Cummings, 1978), 32-33. 
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It is easy to mock Pospisil for seeking to reduce the heterogeneous shapes of the 
social world to a single parochial template, one that denies the possibility of 
society without government. But his view of order as the skilled achievement of 
those in power has a long, respectable genealogy and still claims distinguished 
adherents today. Despite the formidable weight of ethnographic evidence against 
it, in much of contemporary political and legal theory the link between order and 
politically organised society is resolutely maintained. If the historical reality of 
stateless societies is reluctantly conceded, even in these some steering arrangements 
must be present! On the opening page of their Theories of the State Patrick Dun- 
leavy and Brendan O'Leary assert ‘some form of government is intrinsic to human 
society’. At this point I must also cautiously take issue with the General Editor of 
The Modern Law Review who, in his recent important work, The Idea of Public Law, 
introduces his discussion of ‘governing’ thus: 


‘As a general phenomenon, the activity of governing exists wherever people 
are drawn into association with one another ... In order to maintain themselves 
... groups must establish some set of governing arrangements, however rudi- 
mentary. ... The formation of governing arrangements is a ubiquitous feature of 
group life’>* 


Reflecting on the form of government, Loughlin also joins Pospisil in insisting 
on the paradigmatic nature of the shape represented by leader and following.” 

In the same way, Pospisil’s spare model of law as an instrument of legitimate 
domination identifies him clearly with the main stream of 19™ and 20 century 
legal theory under which government and law are cemented securely together. As 
a contribution to understanding state law, Pospisil’s formulation bears close simi- 
larity to the account given by his contemporary Herbert Hart.** Both theories 
foreground rules, while Pospisil’s four ‘attributes’ contemplate very much the same 
institutional shapes as those covertly recalled through Hart’ ‘secondary rules.” In 
this respect, any claim that Hart encourages us to think about law as something 
other than the law of a centralised polity would be misleading. The Concept of Law 
is best read as a Swan Song, one great, late attempt to perfect a long dominant‘way 
of looking at law, rather than the radical departure it is sometimes presented as. In 
short, while ‘primary rules may promise a fresh start, the device of the secondary 
rule, smuggling back institutions of ‘recognition’, change’ and ‘adjudicatiom into 
the picture, reasserts the link between law and government. So, far from being 
liberating, this is really just an elegant way of theorising state law. 

Hart's position is only interesting for our purposes on account of the small but 
important respect in which he differs from Pospisil. Hart realistically concedes the 





53 P. Dunleavy and B. O'Leary, Theories of the State: The Politics of Liberal Democracy (Basingstoke: Mac- 
millan, 1987) 1. 

54 M. Loughlin, The Idea of Public Law (Oxford: Oxford University Press, 2003), 5. 

55 ibid, 5: ‘Since it is not possible for associations of any significant scale and degree of permanence to 
be capable of governing themselves, the business of governing invariably requires the drawing of 
a distinction that has become fundamental to the activity: the divisions between rulers and ruled, 
between a governing authority and its subjects’ 

56 H. L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1961). 

57 In this respect, MacCormick’s exegesis re~presenting Hart's theory as a theory of adjudication 
surely hits the mark: see N. MacCormick, HLA Hart (Stanford: Stanford University Press, 1981) 
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possibility of social space without law when he argues that the step from ‘the pre- 
legal into the legal world’ is made when primary rules are supplemented by sec- 
ondary rules.” So he is not forced into Pospisil’s untenable position of having to 
claim the presence of roles of command and agencies of adjudication in acepha- 
lous societies.” In the end these closely similar representations of law disappoint 
for different reasons. Pospisil is implausible in claiming universality for 
quite parochial shapes found only in centralised polities. Hart lacks candour in 
presenting a theory of law as legitimate domination as a theory of law as norma- 
tive order. Neither improves on Maine’s confident delineation under which ‘law’ 
begins to emerge’ when those in power cease making decisions on an ad hoc basis 
and begin pronouncing the same judgements in similar situations, thus providing 
their decision-making with a normative underpinning. 

These old discussions, generated by the rediscovery of acephalous social worlds 
in the course of Western colonial expansion,” remind us how difficult it is to say 
what law can possibly be once ‘governing’ is out of the picture. How can we repre- 
sent law in contexts where we do not immediately recognise the configuration 
represented by the leiter and the verband and consequently the Weberian concep- 
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law with a diffuse Durkheimian notio Of ofrative-order, But that characterisa- 

( Stateless ‘societies, as constituting legal 
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d d ] and left unexamined. 


The ‘legal pluralists’ ieee F: 


We need to keep these different attempts to represent law without the state in 
mind when we think about the ‘legal pluralist movement that developed in the 
1970s and 1980s. Consider the discursive strategy of that movement. This took the 
form of a direct attack on what the pluralists identified as the paradigm of ‘legal 
centralisn’, a rude, in-your-face, mocking assault on what was presented as a 
blindly self-absorbed condition (‘a kind of legal Ptolmaism’). They argued that 
‘legal centralism’ went beyond a constricting scholarly attention to state law; it 
had an ideological quality that privileged and reflected ‘the moral and political 
claims of the nation state’ and so was ‘unsuitable and obfuscatory so far as the social 
scientific study of legal pluralism is concerned’. This ‘ideology of legal central- 











58 Hart, above n 56, 91. 
59 To be sure, Hart, is somewhat grudging in his recognition of a social context furnished only with 
primary rules, because he hurries on to insist that ‘few societies have existed in which legislative 


and adjudicative organs and centrally organized sanctions were all entirely lacking’. ibid 244. 
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ism disregarded the real shape of the social world, which is actually constituted of 
plural, heterogeneous, intersecting legal orders — a world extensively, if diversely, 
furnished with law. 

Beyond the charge of blinding narcissism and misguided ideological commit- 
ment, the legal pluralists level a much more serious accusation. This is that legal 
centralist ideology has been largely successful in inundating and obliterating 
a wider range of legal orders. Both Boaventura de Sousa Santos and Gunther 
Teubner make the claim that this necessitates an act of rescue in respect of — 
and I use Teubner’s memorable phrase — the ‘suppressed discourses’ of non-state 
law. 

We can probably all now go along with some general tenets of the legal plur- 
alists. First, their insistence on the heterogeneity of the normative domain seems 
entirely uncontroversial. Practically any social field can be fairly represented as 
consisting of plural, interpenetrating normative orders/systems/discourses.© Nor 
would many today wish to endorse fully the enormous claims to systemic quali- 
ties that state law has made for itself and that both lawyers and social scientists 
have in the past too often uncritically accepted. 

Beyond that, consensus is more difficult. First, legal pluralism, too, has an ideo- 
logical quality in its contested insistence upon attaching the identity ‘law’ to a 
disparate range of normative orders. Will all the normative orders that the legal 
pluralists wish to. embrace necessarily be comfortable with their rescue as ‘legal’ 
orders? This is — in some cases at least — an identity, even if it is an accolade, con- 
ferred from outside’ with no necessary resonance for the actors concerned. Do the 
people of ‘first nations, for example, necessarily want to accept this potentially 
emotive label for their arrangements however strongly it may have been pro- 
moted as the badge of ‘civilisation’? 

There is also a preliminary methodological question that this programme of 
recovery projected by the legal pluralists has to address. How is it to be decided 
which normative orders are to be treated as ‘law’ for social scientific purposes? An 
analytic scheme has to be devised, its components drawn from somewhere. My 
sense is that, in practice, the search for these components has begun, inevitably, 
with the ‘native’ categories of state law. The problem of state law’s provenance 
and confident self-definition is hard to get away from when we start to classify 
adjacent forms of ordering as ‘law’. So much of our sense in the West of what law 
‘js’ is bound up with, and has been created through, state law’s association with a 
particular history: early on a complex relationship with the Judeo-Christian 
religious tradition; later the emergence of secular government in Europe; later 
still, the management of colonial expansion. The specialised, differentiated char- 
acter of law, its constitution of itself as a discrete bounded region - whatever the 
sceptical observer may make of this self-description — casts a shadow over legal 
pluralism — and indeed any comparative project.®° To be fair, the analytic pro- 








64 G. Teubner, ‘The Two Faces of Janus: Rethinking Legal Pluralism! (1992) 13 Cardozo Law Review 
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blems to which a specifically legal-pluralism give rise have been acknowledged by 
some pluralists themselves.” 

Essentially the pluralist claim is an empirical one. This is put directly by John 
Griffiths in his celebrated paper, ‘What is legal pluralism’? There he argues that 
there is no empirical justification for a privileged link between law and state. This 
point needs to be addressed directly. 


REPRESENTATIONS OF LAW AS STATE LAW 
Law as the outcome of regulatory and legitimating strategies 


I argue here, against at least some strands in the legal pluralist tradition, that there 
is strong evidence to link the cultural assemblage we have come to call law with 
attempts to ‘govern’. Law is a concomitant of centralising processes, processes that 
at a certain point resulted in the formation of the nation state. So the arguments in 
favour of the ‘old’, presently unfashionable, representation of law as state law are 
historical and ethnographic: that the understandings, practices and institutional 
forms called into being by the attempt to govern are so distinctive, so different 
from what went before and continued to survive alongside, that from an analytic 
perspective we can appropriately endorse their self-proclaimed identity as law. 

These long-term, general processes have in recent years fallen into the back- 
ground of scholarship as political scientists, sociologists and lawyers have focussed 
on the recent story of government in ‘the West’. This has resulted in very detailed 
attention to changes observable in the understandings and practices of govern- 
ment since the mediaeval period. Here, major shifts are noted in the 16" and 18 
centuries, followed by further much more recent changes in ‘the nature of state 
power in late capitalism’, and so on. This has necessarily involved certain intro- 
spection, a turning away from the wider scene; but there have been very impor- 
tant exceptions. 

So it is important to keep in mind that the nation state in ‘the West’, however 
distinctive the shapes of government and law in that context,” is part of a larger 
constellation. While the state and its particular ideology of legalism had taken ona 
particular form in Europe by the end of the 19 century, it remained a variant of 
an overall] configuration, one that appeared again and again in many places at dif- 
ferent historical periods, wherever the aspiration to ‘govern’ — to be in power — 
became a serious, sustained project.” 


67 See, e.g., Merry, above n 11, 878. 

68 Griffiths, above n 11. 

69 B. de Sousa Santos, ‘Law and Community: the Changing Nature of State Power in Late Capital- 
ism’ in R. L. Abel (ed), The Politics of Informal Justice, Volume 1, The American Experience (New York: 
Academic Press, 1982). 

70 See M. Mann, The Sources of Social Power (Cambridge: Cambridge UP, 1986); A. Giddens, The 
Nation State and Violence (London: Polity, 1985). 

71 See Murphy, above n 2, 8. 

72 My line of argument here draws strong support from M. Fried, The Evolution of Political Society 
(New York: Random House, 1967). 
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Early on, the archaeological evidence shows that such a configuration was pre- 
sent in Hammurabis Mesopotamian kingdom, more than 3500 years-ago.” Bet- 
ter documented are the processes of centralisation in India“ and Imperial China” 
and, much later, those in Tibet.” Far away, in South America the same shapes are 
reported from the Inca;”’ and in Africa they appear again as far apart as the West 
African Nupe state” and the Tswana kingdoms in the Kalahari.” 

I am suggesting a broad generalisation here: any sustained attempt to institu- 
tionalise the political shape represented by the leader and the following (Max 
Weber's leiter and verband), to realise the aspiration to be ‘in charge’, can be expected 
to set in train a particular complex trajectory. This trajectory invariably involves: 


O An attempt to employ a particular mode of decision, that of command’, under 
which the leader tells members of the following what to do. 

oO The discursive formulation of ideology, justifying the leaders exercise of 
authority, and the associated growth of ritual productions. 

O The self-conscious, explicit articulation of normative propositions and stan- 
dards, often in codified form. This process is likely to involve both innovative 
rule making and the co-option of elements from pre-existing repertoires. 

O The ensuing attempt to achieve compliance by the monitoring of these cen- 
trally recognised standards and the deployment of supporting force. 

O The recognition of, and grant of qualified autonomy to, local agencies of gov- 
ernment. l 

O The provision of adjudicatory agencies of dispute resolution. 


Where all this takes place over a sustained period, the ensuing trajectory will 
bring into being the institutions and understandings that we have come to associ- 
ate with law. The process we are talking about brings with it, as part of the pack- 
age as it were, a particular way of talking about power, one which links it in 
general terms to a local cosmology and more specifically to the normative reper- 
toire. In the West, this mode of discourse has been variously labelled: Michel 
Foucault termed it the §uridico-discursive’ representation of power;®*° Judith 
Shklar, more prosaically, legalism’.*' But this mode can be traced back long before 
the European nation state in historical terms, and across a very wide geographical 
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area. It can be found, I argue, wherever we find processes of centralisation, mak- 
ing the way we have come to think about ‘law’ inseparable from ‘government’. 

Several general points can be made about this complex and its capacity to bring 
into being ajural world; some of these have, of course, been made again and again. 
First, we must not try to take the command element in the picture too far; gov- 
ernment never has been just a matter of telling others what to do. In that context, 
the complexities resulting where orders pass through different levels of an elabo- 
rate organisation have been widely recognised. Second, a very rich literature of 
the last thirty years, reveals the extraordinary diversity of what those in power 
thought they were up to at different periods in post-mediaeval Europe. Such dif- 
ferences go both to the substance of self-presentation and the mode of expression. 

We need also to note some general features of the ideological dimension of 
processes of centralisation. Speaking specifically of the evolution of government 
in early modern Europe, Michel Foucault in La Volonte de Savoir drew attention to 
two related features of the juridico-discursive’ mode of representing power: first, 
its extraordinary persistence; second, the fact that this way of talking can survive 
long after it has ceased to be an accurate way of representing what the world in 
which it is deployed is actually like. He wrote that: ‘In Western societies since the 
Middle Ages, the exercise of power has always been formulated in terms of law’? 
And he went on to say: “We have been engaged for centuries in a type of society in 
which the juridical is increasingly incapable of coding power, as serving as its sys- 
tem of representation. 

Foucault could have generalised each of these points much more broadly. 
Central authorities very widely seek to represent their claims to power ‘in 
terms of law’. This was as true of Imperial China and of the 19 century Tswana 
kingdoms in the Kalahari as it was of mediaeval and early modern Europe. His 
second observation highlights an extremely important feature of ideological pro- 
ductions generally; their endurance is not dependent on their propositional con- 
tent. This is certainly the case with legal ideology — it cannot be taken as 
providing a description of how power relations work at a given moment in 
the polity concerned. Foucault was perhaps a bit misleading on this point insofar 
as he implied that there was once a moment in mediaeval Europe when the Sjur- 
idico-discursive’ representation of power provided a picture of the world as it 
actually was. 

The same points need to be made in connexion with ritual and symbolism, 
among the main bearers of ideology. Long ago, in his seminal paper ‘Symbols, 
Song, Dance’, Maurice Bloch re-emphasised the role of ritual in justifying and 
concealing hierarchy. At the same time, he argued persuasively that where ritual 
appears as formalized language it works through illocutionary, rather than propo- 
sitional force; so there is no point in looking for ‘rational’ links between ritual 
productions and the political forms they support.” In that connection, I must 
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reluctantly take issue again with the General Editor. In a recent book, Sword and 
Scales, he suggests that these once potent ideological symbols ‘no longer appear to 
serve as adequate images of political power and legal justice’ and so need to be 
replaced by more modern ones. That is not how ideology works. We should 
not be distracted by the enormous claims which law makes for its strong rational, 
propositional content into thinking about legal ritual in those terms,” 

A little more also needs to be said here on the representation of local autonomy 
within centralised polities. Even the smallest centralised polities in their nature 
provide more or less extensive arenas within which qualified local autonomy — 
locally negotiated order - is permitted, encouraged (sometimes required) to oper- 
ate. The presence of these spaces is, of course, a notable feature of the metropolitan 
orders of nation states and their colonial extensions. The legal order of the nation 
state creates and monitors these spaces, retaining in the background its capability 
of centralised, imposed decision and enforcement. 

This space has been understood and represented in different ways at different 
historical periods. It was extensively theorised as ‘indirect rule’ early in the 20 
century.*® Again, under the fashion for ‘regulation’, it attracted a vast array of scho- 
larly attention at the end of the century.®” The dimensions of this space must cer- 
tainly be seen as variable, both as to the extent to which local autonomy is licensed 
and as to the manner in which those at the centre seek to achieve control over 
what is going on in the localities. But the size of these shifts should not be exag- 
gerated; there has sometimes been a tendency to express their discovery in apoc- 
alyptic terms. For example, at the beginning of the 1980s, it was quite widely 
claimed by legal theorists that government and law in the West were in the process 
of fundamental change, moving as it were from a mode of ‘command to one of 
‘inducement’.”” Looking back, that now seems too large a claim. These spaces are 
always there in centralised polities, so even the idea of ‘the regulatory state’ is 
perhaps a tautology ~ this configuration is certainly not a unique feature of late 
capitalism, even if then it takes on distinctive forms. 

In this connexion it is interesting to note a hesitancy in recent literature on 
regulation as to what this field of study is actually about.” From an outsiders per- 
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silk stockings. If you want to modernise the judiciary ~ particularly if you propose some really big 
changes — you do not at the same time interfere with the ideological and ritual cover. 

88 E Lugard, The Dual Mandate in British Tropical Africa (Edinburgh: W. Blackwood, 1926). 

89 For recent critical reflection on this field see: C. Parker, C. Scott, N. Lacey and J. Braithwaite (eds), 
The Regulation of Law (Oxford: Oxford UP, 2004). 

90 See Santos, above n 19; Teubner, above n 23. 

91 See, e.g., Parker et al, above n 89. The authors begin by adopting Julia Black’s formulation of reg- 
ulation as ‘the intentional activity of attempting to control, order or influence the behaviour of 
others’: J. Black, ‘Critical Reflections on Regulation’ (2002) 27 Australian Journal of Legal Philosophy 
1. Arguably, this is a dimension of interaction to be found in any social context, and not necessa- 
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spective, this hesitancy’— reflected on by the regulation specialists themselves” 
seems to be over whether this is a discourse about governing (the problem of 
domination’) or about much more general questions surrounding the way in 
which social groups hold together and reproduce themselves over time (the pro- 
blem of order’). Their hesitation is interesting for present purposes in suggesting 
that the yearning to represent law as something ‘more’ than a dimension of 
government, which I am reflecting on in this lecture, survives to resurface in the 
new regulatory discourse. 

I come back to my general argument that the process of centralisation itself 
throws up the understandings, practices and institutional forms that we have 
come to associate with law. These understandings and practices have fed back into 
and sustained centralised government, making it very difficult to think about law 
without government. So there is a puzzle for me in the way the legal pluralists 
have turned their backs on a plausible, documented history. Indeed there is some- 
thing of a tautology in attacking ‘legal centralism’ — law is centralist in its very 
nature. Again, law in its nature involves domination; so the same can be said of 
the reproach implied in the term ‘imposed law’ that was often used to describe law 
in the colonial context” — but can we imagine law that is not imposed? If we try 
to represent law — or regulation — as other than a dimension of governing we are 
surely losing our way. 


AFTER GOVERNMENT? 


The representation of global order as legal order and the aspiration towards a 
general jurisprudence 


Ihave so far tried to make two general, related points. First, it has proved very diffi- 
cult, despite sustained attempts to do so, to talk confidently about law in the case of 
the acephalous orders of the pre-state/non-state world or about local level orderings 
within centralised polities. The unresolved identity of ‘the anthropology of law’™* 
and the problematic character of subsequent attempts to delineate ‘plural’ legal 
orders” testifies clearly to that difficulty. The extent of the difficulty has been 
explored through the ‘models’ set up in the first section of this lecture. Sacco offers 
little help in trying to link law to some vague, innate human propensity for order; 
the manner in which Geertz represents law seems to dissolve it into cosmology and 








rily to do with ‘governing’ at all. But later in the same paragraph they recover themselves and 
identify regulation more conventionally in terms of prescribing ‘standards’, ‘monitoring’ and 
‘enforcement’ — unambiguously governmental activities. 

92 See, J. Black, ‘Decentering Regulation’ (2001) 54 Current Legal Problems 103. 

93 eg. Sandra Burman and Barbara Harrell-Bond (eds) The Imposition of Law (New York: Academic 
Press, 1979), 

94 J. L. Comaroff and S. Roberts, Rules and Processes: The Cultural Logic of Dispute in an African Context, 
(Chicago: University of Chicago Press, 1981); J. Starr and J. F Collier, History and Power in the Study 
of Law, (Ithaca: Cornell UP, 1989). M. Chanock, Law, Custom and Social Order (Cambridge: Cam-~ 
bridge UP, 1985); E G. Snyder, Capitalism and Legal Change: An African Transformation (NewYork: 
Academic Press, 1981); and See generally, D. Nelken, ‘Disclosing/Invoking Legal Culture: An 
Introduction,’ (1995) 4 Social and Legal Studies 435. 

95 See Merry, above n, 62. 
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symbolism; again, Pospisil specifies the attributes of a legal order rather clearly, but 
fails to convince in generalising those shapes as underpinning all social life. 

Secondly, I have argued that the growth of law and an ideology of legalism is 
most plausibly linked to the understandings and practices associated with the pro- 
cesses of centralisation that led ultimately to the formation and proliferation of the 
nation state. This legal-identity, and its attendant ideology, has proved extremely 

` durable, remaining the leitmotiv of these polities while they have undergone pro- 
found changes over time. 

Where does this leave us when we coriceptualise the larger socio-political fields 
within which the legal orders of nation states are now situated? Insofar as the 
shapes evolving in the process of state formation become replicated at regional 
and global level, with centralisation just moving up a step, as it were, it seems to 
me entirely unproblematic (leaving aside the inevitable mourning for loss of 
sovereignty’) to understand and represent that larger field as a legal order. The 
whole thing is just moved up to another site. 

Again, much of the activity that informs the global scene is, of course, firmly 
anchored at state level. Courts within national legal orders are now all the time 
applying norms originating at supra-national level. International commercial 
transactions formulated in terms of the normative repertoire of one or more 
national legal orders end up ultimately enforced — perhaps following some arbi- 
tration ~ through a national court. So, legality is routinely secured from under- 
neath, downwards into the state, as it were. 

But to the extent that this is not the case ~ and I hope I am stating the obvious 
here — we are in a supra-state, acephalous world where, leaving self-help and ulti- 
mately warfare on one side, the institutional shapes found will be the product of, 
and depend for their effectiveness upon, negotiated understanding. Given law’s 
dominance in furnishing meaning at national level, and the wide extent to which 
the discourse of law has now for a long time provided the idiom in which aspects 
of relations between states are characterised, it is not surprising that a natural, 
instinctive response of the actors involved should be to extend the use of that 
idiom to characterise understandings and practices at regional and global level. 
The strength of that instinct is illustrated in the use of the discourse of law and 
the plethora of ‘courts’ now being constituted across this larger space. 

Does it really make sense to represent negotiated order at regional or global 
level as law? This discourse, and its attendant institutional growth, certainly pro- 
vides — in a direct, if general, way - legitimacy, ideological cover, for a quite 
disparate range of activity. But from an observers perspective, we should not lose 
sight of the fact that resort to the idiom of law in this context involvés an embrace 
of orderings that are of an essentially different kind to those of the nation state. 

While legal theorists have shown a general readiness to talk about law at supra- 
national levels, their confidence in doing so and the ways in which they have repre- 
sented it differ markedly. Lawrence Friedman, for example, more or less takes it for 
granted that we can talk of what he labels ‘global legal order’. He writes: 


‘Tf there is a globalised world, and globalising processes, if there is a globalisation of 
business and trade, and a globalised culture of production and consumption, then it 
follows that there must also be a globalised sector of law. In the modern world, law is 
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dense, ubiquitous and pervasive. It is logical, then, to expect some kind of legal 
order or legal culture on the global level, and on a.global scale’”® 


So for him, law is now always A in the picture. There is a lot of action at 
global level; ‘it follows’ there must be a globalised sphere of law. To be fair, he 
quickly cautions us against exaggerating the scope of this sphere, pointing to the 
fact that for much of the time we have still to look downwards to the national 
courts for enforcement.” 

Some other scholars have taken a much more cautious approach than Friedman 
towards the problems faced in delineating law above the level of the state. The two 
discussions considered here seem exemplary both for the sophistication of their 
arguments and for the clear theoretical contrasts that their different perspectives 
reveal. If any had been afraid that the great paradigmatic opposition long ago clar- 
ified in the work of Durkheim and Weber might have lost vitality in socio-legal 
theory with the proclaimed closure of the ‘modern’ period, these two discussions 
will reassure them. 


Gunther Teubner 
Introducing his edited volume, Global Law without a State, Gunther Teubner 
openly recognises that the idea of law at global level is problematic and needs to 
be argued for. But he goes on to make that argument passionately, claiming ‘the 
emergence of genuinely legal forms” and that 4 theory of legal pluralism is capable 
of identifying authentic legal phenomena operating on a global level”? 

In an earlier paper Teubner had specified carefully how we should go about iden- 
tifying law in this expanded field. Emphasising the importance of being ‘meticu- 
lous in defining the legal proprium, he pointed to one ‘privileged delineatior: 


. this is the line which the discursive practice of law draws between itself and its 
environment. If we are interested in a theory of law as a self-organising social prac- 
tice, then it is not up to the arbitrary research interests to define the boundaries of 
law. Boundaries of law are one among many structures that law itself produces 
under the pressure of its social environment. And only a clear delineation of the 
self-produced boundaries of law can help to clarify the interrelations of law and 
other social practices’° 


For the key to this self-proclaimed boundary, Teubner follows Luhmann in look- 
ing to the code in which legal communications are expressed: ‘the binary code of 
legal /illegal’.’™ 


96 L. M. Friedman, ‘One World: Notes on the Emerging Legal Order’ in M. Likosky (ed), above n 10, 
28 (italics supplied). 

97 ibid, 31, 33. 

98 G. Teubner, Global Law Without a State (Aldershot: Dartmouth, 1997), 8 (italics supplied). 

99 ibid, 15 (italics supplied). 

400 Teubner above n 64, 1452. 

101 See N. Luhmann, ‘The Coding of the Legal System’ 1991/92 European Yearbook in the Sociology of Law 
145, 146.: ‘When legal systems become differentiated as special functional systems of society, this 
occurs on the basis of a special binary code, by which the operations of this system are oriented’. This 
code, in which legal communications are expressed, is ‘the binary code of legal/illegal’. 
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At first sight, this looks an incisive, promising way of arriving at a general 
representation of law; but the route Teubner proposes seems of questionable value 
for comparative purposes. First, his formula seems to take us back to an old meth- 
odological worry. For some purposes one would not wish to fault his preoccupa- 
tion with these self-descriptions, ‘the selfproduced boundaries of law’. These are 
important, interesting features of a particular scene and they. deserve to be faith- 
fully recovered. But surely such local categories of ‘native’ discourse cannot 
appropriately circumscribe a larger comparative project? Paul Bohannan put the 
point crisply, long ago, in an ethnography of the Tiv: ‘The anthropologists chief 
danger is that he will change one of the folk systems of his own society into an 
analytical system, and try to give it wider application than its merit and usefulness 
allow: 

On another level, by resort to the abstraction of neo-systems theory, and fram- 
ing his discussion in terms of communicative codes located within autopoetic sys- 
tems, Teubner tries hard to distance himself from any parochial context. Indeed, 
the very activities of living women and men, not to mention questions of hierar- 
chy and domination, are set aside. But here again the escape is surely illusory; the 
provenance of ‘the binary code of legal/illegal’ seems directly traceable to those 
venerable representations under which the ‘pure form of power resides in the 
function of the legislator. We listen here to the formal and imperative tones of 
kings, and ultimately the criminal laws of nation states. The apparently differen- 
tiated character of national legal orders in the contemporary West, indeed state 
law’s native claim to systemic qualities, reflect quite parochial and, perhaps, tran- 
sitory characteristics of a particular cultural assemblage. 

So it is questionable whether these distinctive features can carry the analytic 
weight that Teubner demands of them for comparative purposes. His anxious 
quest for authenticity betrays a puzzling and inappropriate deference to the forms 
of state law. Whether or not we wish to represent the largely negotiated orders at 
the global level as ‘law’, they are not best understood in terms of the formal binary 
coding Luhmann and Teubner are working with. The latter’s passionate insistence 
betrays appropriate anxiety and insecurity. He is pleading with us to accept a state 
. of affairs that he would like to see in the world, rather than offering a plausible 
analytic scheme. 


Brian Tamanaha 

Core sections of Brian Tamanahas recent book, A General Jurisprudence of Law and 
Society, can be read as a direct reply to Teubner. Tamanaha, arguing for the revival 
of a general jurisprudence, labels his own version as a ‘non-essentialist legal plur- 
alism’."** In doing so he rejects what he identifies as the dominant ‘essentialist’ 
approach to legal pluralism, which he considers Teubner’s work to exemplify. This 





102 P. Bohannan, Justice and Judgment among the Tiv (London: Oxford University Press for the Interna- 
tional African Institute, 1957), 5. 

103 Foucault, above n 80, 83. 

104 Tamanaha, above n 14, 171 et seq. 
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approach ‘assumes that law consists of a singular phenomenon which can be 
defined, and it assumes that law is by nature functional. This essentialist approach 
to law gives rise to unresolvable analytical and instrumental difficulties that inhi- 
bit the development of the idea of legal pluralism’. So far, it is easy to agree with 
that. 

Tamanaha proposes instead what he identifies as a ‘conventionalist’ approach 
under which ‘ ‘law’ can be said to exist whenever recognised as such by social 
actors’.'°° So: ‘Law is whatever people in a social arena conventionally recognize 
as law through their social practices.’ Again: ‘Law is whatever people identify and 
treat through their social practices as law’ (or recht, or droit, etc) 19 

At first sight Tamanaha’ approach seems attractive, both on account of his care- 
ful starting point in native understandings and because he seems to get away from 
the interminable definitional problems encountered by the €ssentialists’.. But, for 
me, he raises one really serious difficulty in that he elevates local, ‘native’ under- 
standings to a position in which they shape the field and dominate the analysis. 

` While in any context we need to begin with folk/native understandings — and 
Tamanaha delivers that — these cannot sensibly be allowed to circumscribe the 
analytic project. So, as with Teubner’s scrupulous attention for ‘the line which the 
discursive practice of law draws between itself and its environment’ (above), an 
otherwise appropriate concern with native theory leads Tamanaha to unwarranted 
analytic constriction. 

Brian Tamanaha recognizes that once the folk views prevailing in any context 
have been recovered, analytic categories remain to be constructed by social theor- 
ists. But, for me, he does not move successfully to that next stage. He proposes 
that these ‘second level constructs”? should consist ‘of complexes of shared fundamental 

features abstracted from phenomena to which the label ‘law’ has been conventionally 
attached’. But should analytic categories be arrived at in this way? To be useful, 
do they not need a bit of ‘distance’ from the native understandings under exam- 
ination? For example, an observer might want to place modes of decision-making 
characterized as ‘legal’ in a particular culture on a continuum with others that are 
classified indigenously in a different way, or which even remain entirely unexa- 
mined at the ‘folk’ level. If we take Tamanaha seriously, we effectively turn our 
backs on an ánalytic project altogether.” 

These two recent, strikingly different, attempts at a broad conceptualisation of 
law recall earlier definitional struggles. Teubner’s determination to rescue legal 
pluralism and Tamanaha’ attempt to mark out a general jurisprudence both take 
us back to those now ancient, unresolved debates surrounding the ‘anthropology 





105 ibid 171. 

106 ibid, 166. 

107 ibid, 197. 

108 ibid, 194 (author's italics). As Tamanaha recognises (169), there is a real problem of translation here — 

` what are the equivalents in other languages? This is a difficulty Luhmann and Teubner also face in 

identifying systems observing the code ‘legal/illegal’. 

109 ibid, 195. 

110 ibid, 196 (author's italics). 

111 It would, of course, be provocative to claim today that ‘folk’ and ‘analytic categories can ever be 
finally distinguished; for present purposes, we just need to do our best. 
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of law’."” It is perhaps tempting to conclude that this story vindicates the view 
adopted by Karl Llewellyn that it is best to avoid becoming embroiled in general 
efforts at definition altogether.” William Twining has adopted the same position, 
both in his early contributions to discussions around ‘the anthropology of law’ 
and in his contemporary writings on globalisation, while consistently taking 4 
broad conception of the subject matter of the discipline of law’.™ In a recent 
paper, ‘Diffusion of Law: A Global Perspective’, Twining holds back explicitly 
from debating ‘questions about the criteria of identification for inclusion in a 
broad conception of law, how to distinguish between legal and other social insti- 
tutions and practices under such a conception, the problem of individuation of 
normative and legal orders, and what count as borderline cases of ‘law’. But 
significantly he does specify that: 


‘For present purposes, it is enough to stipulate that a legal order can be said to exist 
where one can identify an institutionalised system, agglomeration or group of 
social practices and norms that are oriented towards ordering relations between per- 


sons (legal subjects) at one or more levels of relations and of ordering?”® 


In the context of the exhausting, unresolved struggles towards generalisation that 
Twining is commenting upon, his caution may seem admirable. But this reluc- 
tance to say what law ‘is’ enables him to have his cake and eat it, leaving him free to 
hold forth about whatever aspect of the social world interests him from within the 
secure stockade of jurisprudence. Consider the enormous space he claims in this 
quotation for ‘legal orders’, admittedly for his ‘present purposes’ only; it seems to 
include any old normative order. His recognition of, but unwillingness to 
explore, ‘borderline’ cases, indicates that some normative orders, at least, are not 
recognisable as ‘legal’; but it remains unclear what orders these might be. Beyond 
its normative character, ‘law’ seems to have no specificity whatever. My problem 
with formulae of this character, actually found rather widely in the huge literature 
on legal pluralism, is that they offer no help with teasing out differences between 
one normative order and another. Led back into the same old problem that 
dogged the anthropology of law, and that now threatens many discussions of ‘glo- 
balisation’, we are no closer to identifying the distinctive features of normative 
orders created or co-opted under processes of self-conscious government. 





112 A fair indication of where those debates were left to rest can be found in L. Nader (ed), Law in 
Culture and Society (Chicago: Aldine, 1969). 

113 Apparently, Llewellyn had to resist Adamson Hoebel’s determination to include a general defini- 
tion of law in The Cheyenne Way (Oklahoma: Norman, 1941): see W. L. Twining, Karl Llewellyn and 
the Realist Movement, (London: Weidenfeld & Nicolson, 1973), 178. Hoebel went on to attempt such 
a definition in his subsequent book, The Law of Primitive Man (Cambridge, Mass.: Harvard UP, 
1954), 28. 

114 Roviving General Jurisprudence’, in M. Likosky (ed), Transnational Legal Processes: Globalisation and 
Power Disparities, (London: Butterworths, 2002), 4. For those particular purposes, Twining adopted 
the following position: ‘Law is concerned with the ordering of relations between agents or persons 
(human, legal, unincorporated and otherwise) at a variety of levels, not just relations within a sin- 
gle state or society. (2). 

115 Forthcoming, 2005: typescript (on file with the author), 12. 

116 ibid, 13, n 40. ° 
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CONCLUSION 


My own sense is that we should be very cautious in representing what are essen- 
tially negotiated orders at regional and global level as legal orders while they 
remain significantly different from those at the level of the state. In this lecture this 
worry has been expressed primarily in terms of the loss of understanding 
involved. As radically different modes of ordering and decision are represented. 
together as ‘legal’, law loses analytic purchase. 

Another, arguably much more serious, worry could be expressed about these 
representations. In seeking to embrace this large, varied field through the dis- 
course of law, in rushing to constitute courts, something quite precious is lost 
sight of. Negotiated orders have their own rationalities: they involve a different 
orientation to the normative repertoire from those of state law; decision-making 
is through agreement, reached through cyclical processes of information 
exchange and learning, rather than the imposed order of a third party; different 
forms of trust are necessarily involved.” Today, under an onslaught of jural dis- 
course and institutional design, these distinctive values of negotiated order, far 
from being celebrated, are actually effaced. 

The understandings and institutional shapes evolving at transnational level 
find themselves in a climate characterised by deep distrust of negotiation and 
compromise on the part of some who now comment upon them. Although prac- 
tising lawyers hold themselves out as expert negotiators, and this mode of reach- 
ing an outcome is paradoxically sponsored with increasing energy by agencies at 
state level, consensual agreement has seldom been accorded what one might call 
‘ideological parity’ with judgement by legal theorists. As William Twining has 
reminded us, Jeremy Bentham (who liked government) vigorously opposed 
‘compromise’ on the ground that it involves a denial of ‘justice’."”? Much more 
recently, in a fundamental apology for adjudication, Owen Fiss has argued that a 
preference for settlement compromises key political values.” We should also 
note the largely unchallenged critique of ‘informal justice’ made by Abel and 





117 These rationalities are examined by Jürgen Habermas in his Theorie des kommunikativen Handelns 
(1981); The Theory of Communicative Action, trans. by T. McCarthy (Cambridge: Polity Press, 1987). 
There (vol. 2, 371) Habermas explicitly contrasts ‘legal’ communication and decision-making pro~ 
cedure with those ‘that are appropriate to the structures of action oriented by mutual understand- 
ing — discursive processes of will-formation and consensus-oriented procedures of negotiation 
and decision making’. See generally A. Schutz, The Phenomenology of the Social World (Evanston, 
Il: Northwestern, 1967), E A. Hayek, Law, Legislation and Liberty (London: Routledge & Kegan 
Paul, 1973); A. Strauss, Negotiations (San Francisco, CA: Jossey-Bass, 1978); K. Knorr-Cetina and 
A.V. Cicourel, Advances in Social Theory and Methodology (London: Routledge, 1981). See also P. H. 
Gulliver, Disputes and Negotiations (New York: Academic Press, 1978). 

118 See M. Palmer and S. Roberts, Dispute Processes: ADR and the Primary Forms of Decision Making (Lon- 
don: Butterworths, 1998). 

119 W. Twining, Alternative to What? Theories of Litigation, Procedure and Dispute Settlement in 
Anglo-American Jurisprudence; Some Neglected Classics (1993) 56 MLR 380, at 384. Compro- 
mise, in the sense of trading one good for another, of ‘settling’ for less than the entitlements indi- 
cated by ‘justice’, is not necessarily what negotiations are about. Bargaining is only a part of 
negotiations, a late procedural phase, which in many ~ perhaps most — negotiations is never 
reached at all. 

120 O. Fiss, Against Settlement (1984) 93 Yale Law Journal 1073. 
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Auerbach in the United States at the beginning of the 1980s.” Later still, reflect- 
ing on the ADR movement at the end of the century, Laura Nader condemned 
the ‘harmony ideology’ she sees as underlying it in the following terms: 


It began to look very much as if ADR were a pacification scheme, an attempt on the 
part of powerful interests in law and in economics to stem litigation by the masses, 
disguised by the rhetoric of an imaginary litigation explosion.” 


In such a climate it is not surprising that many lawyers feel most comfortable to 
conceptulise the shapes evolving at transnational level in jural terms. 

Overall, I am left with the sense that it is very difficult to specify in a convin- 
cing way a secure grounding for ‘law’ if we try to shake it free from particular 
forms historically associated with the state. Part of the problem here is the dur- 
ability of old understandings; we had for so long seen law as a discrete, specialised 
region, supported by an ideology making enormous claims for law as the essential 
framework of government. But the contemporary scene is a puzzling one. While 
most of us would probably agree with Foucaults observation about law's 
decreased capacity to code power, to serve as its system of representation, many 
of us are at the same time urging that we extend the space claimed by jural dis- 
course and institutional forms. Uncoupled from governing, de-centred law ~ like 
decentred regulation - may well be found everywhere; but in representing it like 
that, we risk losing all sense of what it is. 





121 R. L. Abel, The Politics of Informal Justice (New York: Academic Press, 1982); Jerold Auerbach, Justice 
Without Law? (New York: Oxford UP, 1983). On this side of the Atlantic the same critique was 
advanced by: M. D. A. Freeman, Questioning the Delegalization Movement in Family Law: Do 
We Really Need a Family Court? in J. M. Eekelaar and 5. N. Katz, The Resolution of Family Conflict 
(Toronto: Butterworths, 1984); R. Matthews (ed), Informal Justice? (London: Sage Publications, 
1988); P. Fitzpatrick, “The Rise and Rise of Informalism’ in R. Matthews (ed) Informal Justice? (Lon- 
don: Sage, 1988). 

122 Laura Nader, The Life of the Law: Anthropological Projects (Berkeley: University of California Press, 
2002), 144. 
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The ‘Best Interests of the Child’ and Parental Separation: 
on the ‘Civilizing of Parents’ 


- Robert van Krieken” 


The concept of the ‘best interests of the child’ is both pivotal in family law and yet essentially 
contested. This paper reflects on the concept’ position within a number of longer-term histories 
~ of the jurisprudence surrounding child custody, of the social construction of childhood, and of 
the emotional constitution of family life more broadly. The turn to a co-parenting model from 
the 1970s onwards and the rise of the concept of the ‘civilized divorce’ is analysed by drawing on 
Norbert Eliass analysis of ‘processes of civilization’ in Western social life. The paper argues that 
the post-separation co-parenting model is only partially explained as the outcome of political 
manoeuvring by particular social and professional groups; it should also be understood as part 
of longer-term trends in family life, emotional management, and the socio-legal construction 
of childhood, as part of the on-going ‘civilizing of parents’. 





It is an irony of the modern world that the couple relationship has become ever 
more fragile as a greater and greater weight of expectation has been placed upon it. 
But just as we now expect much more of our adult relationships we also expect 
much more of our own and others’ parent-child relationships. These two sets of 
expectation are pulling in opposite directions and the least the law can do is to avoid 
driving them further apart.’ 


The organization of legal thinking and interventions concerning children around 
the paramountcy of the ‘best interests of the child has become increasingly and 
more firmly entrenched in Western family law in recent decades. At the same 
time, however, the ‘best interests’ standard is also subjected to constant criticism, 
including that it is indeterminate, a device for men to (re-) exercise power over 
women and children,” a vehicle for welfare professionals to dominate the rest of 
society,’ and colonialism by other means,* so that Stephen Parker has described 
the standard’ current situation as ‘alarming’. Like many other legal concepts, such 
as that of company directors’ fiduciary duties, the ‘best interests of the child’ 





*Associate Professor of Sociology, University of Sydney. My thanks to the two anonymous referees for 
their helpful comments, and to Heidrun Blackwood for her assistance with the research for this paper, 
as well as for her commentary and suggestions. 
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appears to function as a juristic black hole’,® one of the many fictional discursive 
‘nodal points’ around which law is organized. Much of the debate has concerned 
the legislative and jurisprudential moves to transform the ‘custody/access’ model of 
post-separation parenting into a ‘residence/contact’ model. These moves in turn 
reflect a'shift in Western family law more broadly away from the general accep- 
tance up until the 1970s of a loss of contact with one parent after divorce or separa- 
tion, towards a redefinition of the ‘best interests of the child to include an 
emphasis on continuity of contact with both parents after separation. In Australia, 
although the Federal Government's 2003 parliamentary inquiry into the Family 
Law Act rejected the arguments for a rebuttable presumption of equal parenting 
time, it nonetheless argued strongly for the notion of shared parental responsibil- 
ity, suggesting that ‘[t]o share all the important events in a child’s life with both 
mum and dad, even when families are separated, would be an ideal outcome’.’ In 
the United Kingdom, similarly, the Government's 2004 Green Paper on separa- 
tion and children’s needs proposes that it is in children’s interests to have àn on- 
going relationship with both parents’ and expresses the hope that ‘through 
improving the system, more non-residential parents will enjoy meaningful 
ongoing relationships with their children’. 

The aim of this paper is to contribute to our understanding of these develop- 
ments in the ‘best interests’ standard by situating it within a number of longer- 
term histories — of the jurisprudence surrounding child custody, of relations 
between men and women, and of understandings of family life and the nature 
of childhood. My argument will be that the form taken by the current debate in 
England and Australia around the ‘best interests of the child emerges from a par- 
ticular understanding of the ‘causes’ of the turn to a co-parenting model, one 
which focuses primarily on the goals, strategies and projects of particular political 
and legal actors, at the expense of an engagement with the ways in which legal 
construction of the ‘best interests of the child’ is part of a much broader and deeper 
set of processes of social change. For every observer arguing for the significance of 
the law in ‘radiating messages’ and structuring cognition and behaviour, there will 
be another expressing scepticism about its impact,’ and there is no clear way to 
settle this conflict of views. A more useful approach to the relationship between 
law, family life and the lives of children can be found, I will suggest, in broader- 
conceptualizations of the reasons lying behind this shift in Western family 
law, ones which pay more attention to the longer-term and broader social 
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committee/fca/childcustody/report.htm (last visited 15 October 2004). 

8 Department for Constitutional Affairs, Parental Separation: Children’s Needs and Parents’ Responsibil- 
ities. (London: HMSO, 2004) 2; at http://www.dfes.gov.uk/childrensneeds/ (last visited 15 Octo- 
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developments in gender-relations and family life, of which the more recent inter- 
ventions in the post-separation family are but the most recent manifestation. 


THE EMERGENCE OF THE ‘BEST INTERESTS OF THE CHILD’ 
STANDARD IN ANGLO-AUSTRALIAN FAMILY LAW 


The historical foundations of the ‘best interests of the child’ standard in Anglo- 
Australian family law lie in two elements of the law of equity. First, the Court of 
Chancery’s construction of its parens patriae jurisdiction, the prerogative right of 
the Crown to act as guardian of those of its subjects unable to look after them- 
selves: idiots, lunatics and infants. Second, the guardianship of children as a trust, 
enforceable by that Court from the passing of the Tenures Abolition Act 1660, 
beginning with testamentary guardians but eventually extended to fathers them- 
selves. The powers of the court under the parens patriae jurisdiction have consis- 
tently been ‘theoretically limitless, and ‘extend beyond the powers of a 
natural parent’.’* 

Since the first judicial assertion of the jurisdiction in 1696," it always been 
understood as being both based on and limited by the protection of the child’s 
‘welfare’ or ‘best interests. This was the justification for interfering with the ‘nat- 
ural rights of fathers over their children both in terms of the parens patriae powers 
and the equitable supervision of the relation of trust.” The underlying equitable 
principle is that the Court ‘will not permit that to be done with the child which a 
wise, affectionate, and careful parent would not do’. What has been subject to 
change, however, is the judicial and legislative construction of exactly how those 
‘best interests’ are to be understood, as well as how they are to be positioned 
within a nexus of other interests, of the father, the mother, ‘good government’, 
and of society more broadly. 





10 W. Blackstone, Commentaries on the Laws of England (New York: Garland, 1978 [1783]) I, 463 See also 
L. B. Custer, ‘The Origins of the Doctrine of Parens Patriae (1978) 27 Emory Law Journal 195; J. Sey- 
mour, ‘Parens patriae and Wardship Powers: Their Nature and Origins’ (1994) 14(2) Oxford Journal of 
Legal Studies 159; S. Abramowicz, ‘English Child Custody Law, 1660-1839: the Origins of Judicial 
Intervention in Paternal Custody’ (1999) 99(5) Columbia Law Review 1344. 

11 Abramowicz, ibid, 1382; Bedell v Constable (1668) 124 ER 1026 at 1028; Beaufort v Berty (1721) 24 ER. 
579 at 579-80; Eyre v Shaftesbury (1722) 24 ER 659, 660, 662 (Lord Macclesfield LC). 

12 ReW (A Minor) (medical treatment) (1992) 4 All ER 627, 637 (Lord Donaldson); see also Secretary, 

Pami of Health and Social Security v JWB and SMB (1992) 175 CLR 218, 301-302 (Deane J). 

13 Falkland v Bertie (1696) 23 ER. 814, 818 (Somers LC). 

14 In Rv Gyngall, Kay L) stated the law as follows: €... arising as it does from the power of the 
Crown delegated to the Court of Chancery, it is essentially a parental jurisdiction, and that 
description of it involves that the main consideration to be acted upon in its exercise is the benefit 
or welfare of the child’ (1893 2 QB 232, 248). There are also arguments that the power itself pre- 
dates its first exercise, latent and unrecognized. Lord Esher MR, for example, declared in this case 
(239) that it had been exercised by the Court of Chancery ‘from time immemorial’. (see Seymour, 
n 10 above, 178). 

15 de Manneville v de Manneville (1804) 32 ER 762; Wellesley v Beaufort (1827) 38 ER 236 (Eldon LC). 
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The parens patriae jurisdiction was originally concerned primarily with the pro- 
tection of children’ property,” and fathers’ rights over their children were only 
disturbed reluctantly, when their behaviour breached fundamental social norms, 
or when they failed to fulfil their parental duties: maintenance, protection and 
education.’® The presumption was that the best interests of the child were aligned 
with the father’s interests, the maintenance of his authority, and the stability of 
marriage.” The Tenures Abolition Act 1660 had granted fathers the right to 
` appoint their children’s guardians by will, and from that point onwards the cus- 
tody of children under the age of 21 was described by Blackstone as ‘the empire of 
the father. Mothers were ‘entitled to no power, but only to reverence and 
respect’, and barred from applying for custody at all until one mother, Caroline 
Norton, was so agitated by her legal position that she appealed to Parliament and 
drafted the bill which was to be passed as the Custody of Infants Act 1839.” This 
did not mean that they would never gain custody: although mothers had no inde- 
pendent right of custody in direct opposition to fathers, fathers could forfeit their 
rights.” But only to the Crown, acting for the child’s welfare, not to the mother, 
for fear of dreadful disputes.” As Sarah Abramowicz puts it: 


Although willing to remove children from fathers, the courts were reluctant to do 
so where this might encourage mothers to think that they had a right to their chil- 
dren’s custody. Where a claim to custody was cast as a dispute between mother and 
father, the rule was clear: The fathers’ rights dominated. But the judicial process 
stood above both.” 


After 1839 it remained true that any mother who was identified as the ‘guilty’ 
party, through adultery or initiative in leaving her husband, would still certainly 
be denied custody of her children. Susan Maidment identifies the judgement in 
Re Agar-Ellis,”° in which Bowen LJ constructed the best interests standard in terms 
of the natural law that ‘the father knows far better as a rule what is good for his 
children than a court of justice can} as the zenith of continuing English judicial 
support for fathers’ over mothers’ rights in relation to their children. This case sti- 
mulated women’ political groups to seek legislative support for their interests in 
their children, resulting in the Guardianship of Infants Act 1886, which required 
the court to consider the childs welfare, the conduct of the parents, and ‘the wishes 


as well of the mother as of the father.” 
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Centuries of a particular family form are not so easily overthrown, however, 
and in practice the welfare principle continued to be used to deny mothers right 
to access as well as custody. This was because the only ‘players’ on the legal field 
remained the father, in full possession of his ‘natural paternal rights, and the child, 
represented by the Crown defending their welfare; the mother only had an inci- 
dental legal presence ‘by proxy’, as it were, bundled up with the child’s welfare. 
The efforts of women’s groups thus had to be repeated early in the twentieth cen- 
tury, resulting in the elevation of the welfare principle to ‘the first and paramount 
consideration’ and the imposition of a neutral judicial stance towards mothers and 
fathers’ claims in the Guardianship of Infants Act 1925. Maidment emphasises, 
then, how the best interests standard played a double role: both to pacify the 
demands of women’s groups that they be granted equal status to fathers in custody 
disputes, and actually to deny them that status in practice.” 

Up until the early twentieth century, then, it is clear that the best interests stan- 
dard had no existence independent of the competition between fathers’ and 
mothers rights, and, indeed, emerged precisely as a means of regulating that com- 
petition. As Maidment put it, ‘the very existence of the principle owes as much to 
the Victorian women’s movement as to any child protection humanitarian philo- 
sophy’,”” functioning as a means of restricting fathers rights over their children 
without having to concede overtly and explicitly the existence of any maternal 
rights. The best interests standard was thus an important and crucial vehicle for a 
change in the balance of power between men and women, but one which still 
worked to keep mothers one degree removed from the legal position of both 
fathers and the Crown. f 

It is worth remembering, though, that only a small minority of divorces and 
separations ever got this far, and, as Maidment suggests, the Victorian ideal of 
wifely domesticity would probably have resulted in most women taking their 
children with them, despite the official and legal recognition of paternal rights 
to custody’.*° The cases where disputes arose were those where fathers chose to 
assert their rights, where there was property involved, out of malice, or for reli- 
gious reasons.” In practice, then, a large proportion of children remained with 
their mothers, and that there was a wide disjunction between the legal norm of 
the empire of the father’ and the social reality.” 

By the early twentieth century, courts had started to accept the principle that 
children, particularly young children, were ‘better off with their mothers, and 
‘innocent’ wives were now likely to obtain custody. The boundary cases were 
those where the wife stood accused of adultery, and Maidment identifies Stark v 
Stark & Hitchins” as the beginning of the end of the concept of matrimonial 
offence in favour of the best interests standard: 
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The matrimonial offence which justified the divorce ought not to be regarded for all 
time and under all circumstances as sufficient to disentitle the mother to access to 
her daughter, or even to custody. . . The benefit and interest of the infant is still the 
paramount consideration and not the punishment of the guilty spouse.** 


A technique which emerged in the 1930s to reconcile the competing requirements 
of the ‘best interests’ standard and justice for aggrieved fathers was to split custody 
from ‘care and control, so that the father would retain the first and the mother the 
second.” Most commentators will speak of the emergence of a more or less judi- 
cially explicit ‘maternal preference rule’ as ‘the dominant doctrine in most Western 
countries,” in conjunction with a ‘tender years doctrine’, that the younger a child 
is the more preferable it is for the mother to retain care and control.” 

In the decades leading up to the 1970s, there were two lines of argument about 
post-separation childhood which dominated the way in which the best interests 
standard was interpreted. The first concerning the understanding of the mother- 
child relationship, and its placement at the centre of childrens emotional develop- 
ment, such as in the work of John Bowlby.” As Maidment puts it: 


For more than the next twenty years psychologists explored the mother-child dyad 
to the exclusion of all other relationships, fathers were excluded from all aspects of 
their children’s birth, a maternal preference prevailed in custody cases, mothers were 
discouraged from working and thus leaving their children, and policy-makers dis- 
couraged alternative care arrangements for children such as day nurseries.” 


Bowlby himself was happy to see the biological mother replaced by another carer, 
what mattered was the continuity of care, but for all practical purposes his posi- 
tion was understood as emphasising the importance of an undisturbed close rela- 
tionship between mothers and their children: fathers (or secondary carers) were 
seen as important but not crucial. In a custody dispute between the two it was 
clear that the mother’s claim was the stronger. 

The second was the notion of a ‘clean break’ or a ‘finalised’ separation and the 
need for a single ‘psychological parent’, based on the work of Goldstein, Freud and 
Solnit.*° Irène Théry has characterised this approach to the best interests standard 
as based on 4 logic of substitution which prioritises the household’. The ‘logic of 
substitution is that both parents will re-partner, the child will gain a step-parent 
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to substitute for the departing parent, who will simply form a new family with 
their new partner, more or less gradually losing touch with their first children. 


THE BREAKDOWN OF THE ‘LOGIC OF SUBSTITUTION’ 


There were, however, a number of features of the way in which family law inter- 
sected with changing family relations, gender relations and adult/child relations 
during this period which underlay a transformation of this construction of the 
‘best interests’ standard. The first was the emergence of Second wave feminism, 
generating various critiques of presumptions about women! place in the family 
and the nature of mothering. Influential feminist writers such as Shulamith Fire- 
stone argued that it was the very fact of childbirth itself which was responsible for 
womens oppression over the centuries, let alone having primary responsibility 
for raising children.“ Nancy Chodorow also developed the argument that the 
centrality of women and the absence of men in the infant's early years played a 
key role in the constant reproduction of opposing forms of masculinity and fem- 
ininity, as well as the creation and maintenance of male dominance in adult life. 
For Chodorow, dual parenting was essential to the transcendence of patriarchy, 
since it was men’s absence from infancy which established the expectation that 
only women are caring and loving, and organised masculinity primarily around 
a negative relation to femininity and only a fantasised, rather than real, experience 
of masculinity. Certainly there was more being said by women about the bar- 
riers to their workforce participation than about their maternal rights. Psycholo- 
gists critical of Bowlby claimed there was evidence of attachment to both parents, 
suggested other concerns were as important, such as the absence of stress, sensory 
stimulation generally, and placed more emphasis on later attachment bonds.** 
Because in fact women continued to do most of the child care, however, this did 
not mean that the maternal presumption disappeared, but that its foundation chan- 
ged, from the inherent requirements of a ‘natural’ mother-child bond, to an 
acknowledgement of which parent the child has formed the more ‘special’ psycho- 
logical relationship. But this in turn meant that ‘[t]he maternal preference rule 
contained the seeds of its own destruction ® by virtue of being framed, as mater- 
nal rights had always been, in terms of the best interests standard. As soon as it 
could be argued that fathers wanted to, were or should be making significant con- 
tributions to child care, or that gender roles ought to change, it became increasingly 
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difficult to hold to a maternal presumption, and today Western family courts will 
insist that it no longer plays any role in their jurisprudence.*® 

Second, there was a nagging uneasiness about the indeterminacy of the ‘best 
interests’ standard. An underlying problem was that the standard was never able 
to do the job it was given, to function as a rule in providing certain outcomes to 
custody disputes. Robert Mnookin pointed out in 1975 that neither courts nor 
psychological or social welfare theories are able to predict which outcome will 
be in the childs best interests,” and that outcomes are determined more by the 
particular way decision-makers mobilise the values they hold concerning family 
life and childhood. Custody decisions concern the balancing of competing 
concerns — short versus long-term interests? emotional versus material needs? 
religious upbringing versus formal education? urban versus rural environments? 
~—and there is no objective way to determine how that balance is to be struck. Pre- 
cedent was also no guide, because ‘the circumstances in infant cases and the person- 
alities of the parties concerned being infinitely variable, the conclusions of the 
court as to the course which should be followed in one case are of little assistance 
in guiding one to the course which ought to be followed in another case’.® 

In most cases, wrote Lord Fraser of Tullybelton, ‘there is no right answer’. 
Every outcome is problematic to some degree, ‘and the best that can de done is to 
find an answer that is reasonably satisfactory’. ‘Best interests are values’, said the 
Australian High Court in 1998, ‘not facts’, and any decision is discretionary to the 
extent that on the same body of evidence different judges can come to opposed 
but equally reasonable conclusions.*° This might not be a problem in itself when 
there is broad-enough consensus surrounding those values and beliefs about 
family life. However, the indeterminacy of the best interests standard becomes 
particularly problematic when that consensus weakens, making it more difficult 
to choose between competing interpretations, and removing much of the norma- 
tive basis for the exercise of judicial discretion. This was exacerbated in the 1970s 
with the legislative move to ‘no fault’ divorce, excluding matrimonial guilt’ still 
further as a factor in settling disputes, increased indeterminacy in custody ques- 
tions, and stimulating the shift towards from discretion to rules and rights. Other 
causes of this shift include questions of cost efficiency, the turn by all parties to the 
custody disputes — father, mothers and those arguing for children’s own interests — 
to the concept of ‘rights’, and a governmental interest in mitigating the impact of 
increasing divorce rates by ‘civilizing’ the separation process.” 

Third, a number of longer-term social and political trends were all converging 
on post-separation family life: declining fertility rates and household size,” 
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women’s increased workforce participation rates,” increasing divorce rates,” and a 
crisis in the welfare state. People were separating more, when the children were 
younger, but with fewer children at issue, and women were moving away from 
the homemaker role and spending more time outside the home in paid work. 
Within the context of these social trends, the ‘logic of substitution’ thus also con- 
tained the seed of its own destruction. As people had fewer children, parent-child 
relations became more emotionally laden, separating parents were decreasingly 
inclined to accept the idea that they would lose contact with their children, and 
children became increasingly interested in their biological family ties. Mothers 
were actually more likely to stay single, dependent on welfare benefits and in 
poverty than to re-partner. The costs of the welfare state were increasingly called 
into question, bringing back to life Blackstone’ insistence that fathers ought to be 
obliged to provide material support for their offspring and encouraging new 
initiative in enforcing post-separation child support, instead of fathers simply 
drifting off to their second families. The goal of genuine economic independence 
for mothers remained difficult to achieve, which meant that the feminist critique 
of dependence on ‘father state’ and of men’s turpitude in sustaining child support 
payments either fed into this development, or made it difficult to identify any 
other alternative. 

Fourth, as divorce rates climbed, there was more and more research undertaken 
into the ‘harm’ done to children by the separation process itself, the structure and 
dynamics of post-separation arrangements, and the effects of losing contact with 
the non-resident parent. Judith Wallerstein and Joan Kelly’s 1980 American long- 
itudinal study, Surviving the Breakup was a key example of the kinds of concerns 
being expressed more broadly about low self-esteem, poor educational perfor- 
mance, and feelings of unhappiness, rejection and loneliness among children 
who were dissatisfied with their relationship with the non-residential parent” — 
in Australia, the formula for non-resident parental access was ‘every second week- 
end and half the school holidays’. A political consensus was emerging that the 
‘Substitution’ model of post-separation childhood was not working very well, 
and that there was good reason to look for an alternative, the aim of which was 
to be the maintenance of contact with the non-residential parent” and some kind 
of insulation of children from the emotional heat of the parents’ separation. 

Throughout this history, it is important to remember that a central character- 
istic of the ‘best interests’ standard was its function as a code” for other concerns: 
how to balance the rights of fathers against those of the state and society; how to 
recognize the rights of mothers, and to what extent; governing family life and 
childhood; managing social problems; and so on. The conceptual task is then 
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not to expose its indeterminacy or substantive emptiness, because these have 
always been central to its role in family law, which is to function as 4 principle 
for regulating the post divorce family’. As Maidment put it, when a court 
attempts to utilize the ‘best interests’ standard, ‘it is essentially making a decision 
about which available adult . . . is to care for the child. What the child needs is 
inevitably limited by and subordinated to a choice by and between adults’. 
When courts declare, then, that parents’ rights play no role, it is because this is 
the only effective way to resolve the dispute between them, not because they have 
actually been subordinated to the ‘best interests of the child. 


THE ‘CO-PARENTING TURN’ AND ITS RECEPTION 


From about the mid 1970s, then, there were a number of changes taking place in 
Western family life, parenthood and childhood which all converged to underpin 
some sort of reconfiguration of the approach to the best interests standard. Its 
indeterminacy suggested that courts were inherently badly placed to make deci- 
sions like ‘which parent?’, and one solution to this problem was to encourage 
agreements between parents — custody was simply too difficult to adjudicate 
within an adversarial process.” Divorce and separation seemed to be producing a 
great deal of unhappiness for children, and although one response was to bemoan 
the fact that people divorced at all and attempt to shore up marriage, another was 
to identify the ‘logic of substitution’ as the culprit, and to develop another kind of 
post-separation parenthood and childhood.” 

The problems were seen as the winner/loser element of the substitution model, 
the degree of conflict and the inability of courts to settle custody disputes objec- 
tively, and the loss of contact with the non-residential parent. The responses pro- 
posed, not just by ‘fathers’ rights’ groups or the New Right, but by a diverse range 
of observers, revolved around encouragement of the concept of permanent par- 
ental responsibility, essentially severing as much as possible the nexus between the 
parent-child relationships and the parent-parent relationship.’ The supposed 
opposition between ‘best interests’ and either the maternal or ‘primary caretaker’ 
presumption®™ was thus short-circuited, since this argument was still based on the 
‘logic of substitution’. Instead, the best interests standard was reconceptualized to 
include a ‘right’ to contact with both parents after separation, leading to arguments 
either for joint custody arrangements or some alternative to the concept of cus- 
tody itself. 
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The model which arose for the construction of the best interests standard 
revolved around what Thèry calls the ‘logic of durability’, in which shared paren- 
tal authority replaces the ‘which parent?’ choice, equal care and control by both 
parents is pursued as a goal, the child is seen as having two households, and both 
parents subordinate their own needs and desires to the requirements of the model, 
particularly the necessity for cooperation, agreement and negotiation between 
them. In the substitution model, the mother remained the primary carer, whereas 
the durability model pursues equality between fathering and mothering and a 
more even spread of caring across both parents. The concept of a need for a shift 
from the substitution to the durability model had appeared in the UK in the form 
of the Children Act 1989, especially in its arguments for the concept of parental 
responsibility, stretching beyond divorce and separation. Various American 
states had been moving towards a joint custody preference since 1979 (California), 
as had all Western European- countries.°© In Australia, these developments 
throughout Western family law were reflected in the Family Law Councils influ- 
ential report to the Minister for Justice and Consumer Affairs in 1992, Patterns of 
Parenting after Separation,” which also argued for maintenance of contact with both 
parents, both for the children’s welfare and in order to encourage paternal child 
support payments. It also encouraged a change in the culture of post-separation 
parenting, revolving around the replacement of the concepts of ‘custody/access’ 
and ‘residence/contact’, so as to move away from a win/lose approach to one of 
continuing co~parenting, despite the termination of the intimate relationship 
between the parents. 

The legislative intervention which embodied all these arguments in the Aus- 
tralian context was the Family Law Reform Act 1995 and its changes to ‘Pt VII — 
Children’. The objectives of the new Act are outlined in section 60B2, which 
declares children’s ‘right to know and be cared for by both their parents’, as well 
as right of contact, on a regular basis, with both their parents and with other peo- 
ple significant to their care, welfare and development’. It also exhorts parents to 
‘share duties and responsibilities concerning the care, welfare and development of 
their children’, and to agree about the future parenting of their children’. A key 
mechanism for the realisation of such agreement is the parenting order, which 
lays out the terms and conditions of the co-parenting regime. 

The move to a ‘logic of durability’ model of co-parenting has, however, been 
accompanied by considerable difficulties and criticism. The critiques basically fall 
into the following categories. First, there is the question of the impact of a co-par~ 
enting ideal on doing ‘justice’ to the primary carer, usually the mother. Earlier 


65 J. Roche, ‘The Children Act: Once a Parent, Always a Parent?’ (1991) 5 Journal of Social Welfare Law 
345, 349; J. Eekelaar, ‘Parental Responsibility: State of Nature or Nature of the State?’ (1991) 13 
Journal of Social Welfare & Family Law 37. 

66 K. Kurki-Suonio, Joint Custody as an Interpretation of the Best Interests of the Child in Critical 
and Comparative Perspective’ (2000) 14 International Journal of Law, Policy and the Family 183. 

67 Family Law Council, Patterns of Parenting After Separation (Canberra: Australian Government Print- 
ing Service, 1992) 

68 H. Rhoades, ‘Child Law Reforms in Australia — A Shifting Landscape’ (2000) 12(2) Child and 
Family Law Quarterly 11, for a comparison with developments in Canada, see H. Rhoades and 
S. B. Boyd, ‘Reforming Custody Laws: A Compaiahive Study’ (2004) 18 International Journal of 
Law, Policy and the Family 119. 


© The Modern Law Review Limited 2005 35 


The ‘Best Interests of the Child’ 





forms of the argument had appeared in Elster’s and Finemans™ discussion of 
choosing a parent to gain custody, but many of the principles also apply to the 
co-parenting model, because they essentially concern the implications of the pre- 
separation division of domestic labour for the post-separation arrangements. 
The dispute seems to be between a position that there either ought to be” or 
simply is” consistency and continuity between the two — so that the parent who 
has done most of the child care before separation has most say in their upbringing 
after separation — and one in which separation allows for a renegotiation of the 
child-rearing contract, such that fathers play a new and different role in their chil- 
dren’s lives. From the perspective of the first position, the second constitutes ‘a ten- 
dency to disparage mothers roles as primary carers during marriages.” Within the 
zero-sum model of power often characterizing this approach, any discussion of 
fathers’ needs, interests and rights necessarily requires a denial of mothers’ needs, 
interests and rights. A thread running through many of the commentaries is a con- 
ception of post-separation custody as a sort of ‘reward’ for past child-caring beha- 
viour, and its denial or restriction as an appropriate ‘punishment’ for past 
misbehaviour.” This takes on particular weight when there has been domestic vio- 
lence in the relationship, and much of the criticism of the co-parenting model is 
concerned with the implications of ‘permanent’ parenthood for the capacity of vic- 
tims of domestic violence to sever their associations with their former partners.” 
The ‘logic of durability’ clearly makes such severance increasingly difficult. More 
generally, many observers speak of the importance to women ofa clean break from 
their ex-partners in the pursuit of personal autonomy and independence.” 
Second, there are two important asymmetries in the operation of the ‘logic of 
durability’: first, in moving from a pre-separation reality of an unequal division of 
child-caring labour to a post-separation ideal of equality, the construction of the 
importance for the ‘best interests of the child of contact with both parents func- 
tions to (i) limit mothers’ right to restrict contact with father, while (ii) imposing 
no obligation for contact on father. This effectively turns the child’ ‘right to contact’ 
into the father’.”° Second, the child's right to contact with both parents is identified 
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(i) in the post-separation family (discouraging the idea of parental ‘ownership’ of 
children), but (ii) not in the pre-separation family (encouraging ‘ownership’ by the 
primary caregiver). l 

Third, the model makes emotional, cognitive and structural.demands of both 
parents and children which they may not be able or prepared to meet. Smart, for 
example, found that parents (usually fathers) who had ‘cared about’ their children 
but done less of the actual ‘caring for’, seemed ‘angry at the emotional and practical 
work that appeared ‘suddenly’ to be required’.”” Many mothers seem to experience 
the ‘logic of durability’ as constituting a denial of the moral claims arising from 
the sacrifices they had made in caring for their children,” indeed as denying 
mothers an independent ‘voice’ in the post-separation process,” particularly if 
they felt attracted to the now-discredited discourse of ‘maternal love’ or ‘maternal 
instinct’, which is often constructed as really being code for maternal rights.*° 
Mothers sometimes find it difficult ‘to relinquish an identity which went with 
being a primary carer’,*' no doubt partly because there are no automatic gains by 
way of employment and publicly-recognized status.” All of Smart's respondents 
who had embraced the ‘logic of durability’ consistently spoke of the work required 
in negotiating ever-changing and highly complex arrangements, and particularly 
of the effort expended in managing one’s own emotional responses so as to sub- 
ordinate them to the smooth operation of the regime.” Both primary and sec- 
ondary carers have to take on new identities, roles and responsibilities, and this 
now takes place with considerable effort expended by solicitors and mediators. 
John Dewar and Stephen Parker note that a ‘striking’ feature of their study was 
the extent to which ‘the court system has come to depend on legal-professional 
involvement — on lawyers ‘producing the rational client’, inculcating realistic 
expectations and guiding their clients to particular outcomes’.** 
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With the wisdom of hindsight, we can now see that the cognitive, emotional 
and structural difficulties associated with the transition from the ‘logic of substitu- 
tion’ to the ‘logic of durability’ made the initial ambition to reduce family law 
litigation somewhat naive. In Australia, since 1995 there has instead been a signif- 
icant increase in Family Court applications for orders concerning residence, 
contact and specific issues.” As John Dewar and Stephen Parker observe, the ‘logic 
of durability’ seems to have encouraged a bifurcation between those parents who 
are willing and able to meet the co-parenting models need for agreement, and 
‘now have a much richer range of resources with which to frame that agreement’, 
and parents who are not, who ‘now have a more powerful armoury at their dis- 
posal’. They cite a Registrar as suggesting that ‘the legislation is good for people 
with good intentions and bad for those with bad intentions." Fathers seeking 
revenge, retribution, vindication, or simply the maintenance of power and con- 
trol constitute an important part of the second group,” especially those who feel 
they need to deal with their own infantile humiliation by triumphing over 
“mother” whom they have experienced as all powerful’.®® 

Fourthly, researchers have made the empirical observation that the reality of 
co-parenting simply does not match the ideal, and that instead of living up to 
gender-neutral ideas about parental responsibility, many fathers are simply repro- 
ducing the existing gendered forms of child care.®” Even if mothers are not them- 
selves resisting the transformation of their familiar role, fathers often translate the 
gender-neutrality of the co-parenting model into ‘an envious competition on a 
terrain that was previously the province of women.” Some of the research on 
the operation of the ‘logic of durability’ in post-separation parenting suggests 
more continuity than change, with most child-rearing responsibilities still going 
to mothers, and fathers asking for much more during the separation process than 
they ended up taking real responsibility for.” 

Finally, the studies of the impact of the co-parenting model do not indicate 
the clear improvement in children’s lives which continuing contact with 
both parents was assumed would produce. For example, Wallerstein and Blake- 
slee’s 1989 American study, following up on Surviving the Breakup, Second Chances, 
concludes that two years after divorce, ‘joint custody children show neither 
less disturbance nor better social adjustment than sole custody children,” and 
that the ‘nature of the father-child relationship, and not the frequency of visiting, 
is what most influences the childs psychological development’. Smart, Neale 
and Wade come to similar conclusions, that ‘co-parenting, from the perspective 
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of children and young people, was not intrinsically better or worse than living 
with one parent and seeing the other regularly, occasionally or never. What mat- 
tered to them was the quality of their relationships’.”* Co-parenting could work 
well or poorly, and for most children it was simply ‘satisfactory enough.” 
Mavis Maclean and John Eekelaar’s study also found no clear evidence that con- 
tinuation of contact necessarily enhanced children’s well-being, although they 
did note its role in providing access to ‘social capital’ and saw contact as 4 major 
factor in the likelihood that financial support would be provided by the “outside” 
parent’. 

However, the way in which we understand all these problems and how we 
might respond to them is strongly conditioned by the way in which we explain 
the emergence of the co-parenting regime. Much of the literature emphasises some 
parts of the story: fathers’ rights groups,” welfare professions,* governmental 
regimes, etc — at the expense of an account of the extent to which the Substitution’ 
model had fallen out of step with longer-term trends in family structure and 
dynamics, gender roles and the social construction of childhood. It would be use- 
ful, then, to see how those larger social, trends can be conceptualised, and to draw 
out the implications of such a conceptualization for the meaning of the ‘best inter- 
ests of the child’. 


CO-PARENTING AND POST-SEPARATION FAMILY LIFE: THE 
CIVILIZING OF PARENTS 


Carol Smart and Bren Neale have ascribed the asymmetry between the criticism 
of one kind of lack of enthusiasm about the ‘logic of durability’ — mothers contest- 
ing contact with fathers”? — and the tolerance of the other — fathers dropping out 
of their children’s lives, to a double standard. This is one way of looking at it, 
but there are also at least two others. The first is Gwynn Davis's reminder, like 
Maidment and Théry, that it is a mistake to take the ‘best interests’ standard at face 
value,” and that it should be recognized as being, inherently, in large part a ‘code’ 
or ‘proxy’ for other concerns, particularly the rights, concerns, interests and emo- 
tions of the parents.” Sandra Berns, for example, has examined its function as a 
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Screen’ onto which all the concerns and emotions effectively silenced by the con- 
cept of no-fault divorce — such as, betrayal, loss, anger, grief, despair, anxiety — are 
projected and translated into narrative of parenting competence and harm to the 
children: 


By excluding evidence of the accumulated grievances of the parties, those stories are 
displaced, only to resurface in fragmentary and quasi-fictional form in battles over 
parenting. Here, too, those stories are unwelcome. Stories of desire, of power and 
control, of fear, of loss will not be heard in those terms. Only when they become 
something very different, allegations of unfitness, of harm to children, can they be 
heard. The narratives are structurally forced towards the absolute, the good 
enough mother becoming unfit and alienating, the good enough father, violent 
and abusing." 


Indeed, Davis makes the stronger point that despite the talk of ‘best interests’ and 
the childs ‘rights’, courts in fact ‘not prepared to address family problems which, 
insofar as they could be framed in terms of any sort of right, would need to be 
framed in terms of the right of children to be loved and cared for by their parents’. 
While children’s welfare and best interests function as the focus of the jurispru- 
dence, in reality ‘this is not fundamentally why courts bother’, but because ‘it is 
accepted (at the moment) that quarrels about children in the aftermath of separa- 
tion are the appropriate stuff of adult litigation." The nature of legal processes 
themselves are such that courts are much more prepared and able to act against a 
mother’s attempted denial of a father’s right to contact, even if it is framed as the 
child’s right, than to enforce a child’s supposed right to contact with both parents. 

Second, the criticism of mothers who are uncomfortable with the ‘logic of dur- 
ability’ can also be seen as based on a particular model of ‘civility’ in relation to 
post-separation parenting. This is apparent from Carol Smarts own research find- 
ings and her analysis of the co-parenting discourse, as well as every other study of 
the co-parenting custody regime.” As John Dewar has put it, the legislation dri- 
ven by the ‘logic of durability’ is ‘best understood as setting out general aspirations 
on how to divorce well: adults should be reasonable, self-denying, conciliatory, 
and fully conscious of the implications of their actions for themselves and for 
others’. In relation to the ‘bifurcation effect’ of the co-parenting model,” Davis 
also suggests that this may not simply be a question of a distinction between 
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parents with ‘good’ or ‘bad’ intentions, but that there is a class or ‘cultural capital’ 
dimension to the division between those who are more or less willing and able 
to adapt to its demands. He observes in relation in the British context that most 
litigants are legally aided, as are most respondents, and that generally middle-class 
parents ‘absorb the professional ideology that this is inappropriate, and that they 
have to separate the children’s needs from their feelings towards one another.’ 

In order to get a better grasp of the longer-term social changes underlying the 
shift to the ‘logic of durability’, one useful perspective is that of the sociologist 
Norbert Elias, whose work is precisely on the ways in which conceptions and 
experiences of civility change within the long-term processes of civilization char- 
acterizing the development of Western societies, at least.°’ We need to distin- 
guish, however, Eliass understanding of ‘civilization’ from its everyday meaning. 
By the end of the eighteenth century, the concept of civilization had come to 
represent the form of human perfectability to which European societies drove 
both their own populations and as much of the rest of the world as they could 
lay their hands on,'°and today it is still used to capture the superiority of particu- 
lar forms of social, political and economic life over others. As Elias wrote, civili- 
zation had come to be defined by Europeans ‘simply as an expression of their own 
higher gifts." This conception of the idea of civilization had become a crucial 
part of Europeans sense of superiority over all other peoples in the world: ‘the 
consciousness of their own superiority, the consciousness of this “civilization,” 
from now on serves at least those nations which have become colonial conquer- 
ors, and therefore a kind of upper class to large sections of the non-European 
world, as a justification of their rule’."* This can be described as a subjective sense 
of civilization, in that it captures the self-understanding of the person who regards 
themselves as civilized. 

However, it is also possible to approach a more objective understanding of 
those social and political conditions, practices, strategies and figurations which 
produce whatever ends up being called civilization, founded on a reflexively cri- 
tical awareness of the way in which particular conceptions and experiences of 
‘being civil’ get constructed and produced in one way or another. Elias argued 
that what we experience as ‘civilization’ in fact rests on a particular psychic struc- 
ture, what he called a particular habitus, which has changed over time, and which 
can only be understood in connection with changes in the forms taken by broader 
social relationships. Elias insisted that the moulding of instinctual life, including 
its compulsive features, is a function of social interdependencies that persist 
throughout life’,’” and these interdependencies change as the structure of society 
changes. As social life becomes more complex and differentiated, manifested 
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in developments such as urbanisation, industrialisation and state formation, the 
impact of this on individual psychic and interpersonal life is that people are 
enclosed in increasingly complex networks of interdependence which demand 
ever-greater degrees of foresight, self-restraint and self-management in order to 
function adequately as a member of society, as our goals and objectives become 
increasingly complex (often contradictory) and the ‘routes’ to them become 
longer and more circuitous. 

Elias spoke of the ‘conveyor belts’ running through individuals’ lives growing 
‘longer and more complex’,"“ requiring us to attune’ our conduct to the actions of 
others,” and becoming the dominant influence on our existence, so that we are 
less ‘prisoners of our passions’ and more captive to the requirements of an increas- 
ingly complex ‘web of actions, particularly a demand for ‘constant hindsight 
and foresight in interpreting the actions and intentions of others’. Just as impor- 
tant as the ‘length’ of chains of interdependence was the increasing ambivalence of 
overlapping and multiple networks: as social relations become more complex and 
contradictory, the same people or groups could be ‘friends, allies or partners’ in 
one context and ‘opponents, competitors or enemies’ in another. “This fundamen- 
tal ambivalence of interests; wrote Elias, is ‘one of the most important structural 
characteristics of more highly developed societies, and a chief factor moulding 
civilized conduct’."® 

All of these processes of civilization ‘tend to produce a transformation of the 
whole drive and affect economy in the direction of a more continuous, stable 
and even regulation of drives and affects in all areas of conduct, in all sectors of 
life.” We are all compelled more and more to regulate our conduct ‘in an increas- 
ingly differentiated, more even and more stable manner’. Elias referred to this 
increasing self-regulation as a process of ‘psychologization’ and ‘rationalization, 
because it revolved around the growing reflexive understanding of our own 
actions, those of others, their interrelationships and their consequences. “The web 
of actions grows so complex and extensive, wrote Elias, and ‘the effort required to 
behave “correctly” within it becomes so great, that beside the individuals con- 
scious self-control an automatic, blindly functioning apparatus of self-control is 
firmly established’.”° 

The overall lines of historical development of processes of civilization in Eliass 
sense have a dual impact on childhood in particular: first, the distance’ between 
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childhood and adulthood gradually increases as the requirements of societal 
membership become more demanding, so that childhood requires more time 
` and effort in socialization and education" prior to the achievement of adult status 
through entry into the workforce. Second, adults’ ‘investment’ of time, skill, 
effort and emotions in children also increases, making them both more ‘precious’ 
and demanding at the same time. In his essay on the Year of the Child in 1979, 
Elias draws out the implications of these long term trends for adult-child rela- 
tions, establishing their connection with other developments such as an increasing 
concern with child abuse and neglect, the tendency towards reducing and then 
eliminating violence from relations with children, the shift towards the attempt 
to see children as citizens with ‘rights, and a gradual democratization of adult- 
child relations, a changing power-balance between adults and children, of which 
phenomena like the Year of the Child and the UN Convention on the Rights of the 
Child are manifestations. The changed authority relationship between adults and 
children ‘now really demands of parents .. . a relatively high degree of self-con- 
trol, which as a model and a means of education then rebounds to impose a high 
degree of selfrestraint on children in their turn.” This tendency is, however, 
counteracted by the corresponding but contradictory tendencies towards increas- 
ing individualization, of which all the social trends mentioned above — falling 
fertility, increasing divorce, increasing women’s workforce participation — are 
manifestations. 

Contemporary family life is thus placed in a fundamental opposition to the 
dynamics of market capitalism. The ‘ultimate market society; writes Beck, ‘is a 
childless society — unless the children grow up with mobile, single, fathers and 
mothers. Children then come to occupy a highly ambivalent place in the lives 
of their parents. On the one hand, echoing generations of Western parents, chil- 
dren are regarded as ‘an. impediment in the individualization process’, costing time, 
effort and money.’ On its appearance, writes Beck, ‘the child develops and per- 
fects its “dictatorship of neediness” and forces its biological rhythm of life on its 
parents through the naked power of its vocal chords and the warmth of its 
smile’.'”° On the other hand, however, this very characteristic makes children 
increasingly important — contrary to Aries!?” — in contemporary society, ‘the source 
of the last remaining, irrevocable, unexchangeable primary relationship? There is a 
‘chicken and egg’ relationship with falling fertility rates: the more ‘investment’ 
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children require, the fewer children people have,” making them still more pre- 
cious, and so on. As Ulrich Beck and Elisabeth Beck~Gernsheim put it: 


Doting on children, pushing them to the centre of the stage — the poor over-pam- 
pered creatures — and fighting for custody during and after divorce are all symptoms 
of this. The child becomes the final alternative to loneliness, a bastion against the 
vanishing chances of loving and being loved.”° 


It is this paradox, for Elias, which makes family relations — whether within a mar- 
riage or relationship or post-separation — such hard work. The fact that significant 
change is taking place at all places demands on people to adjust to the change, 
removing the support of existing social forms, and people ‘are compelled to a 
greater degree than before to work out a modus vivendi with each other through 
their own efforts, that is, more purposively’.*’ Elias points out that it is precisely 
the conception of ‘the family’ as a ‘natural social institution which makes this pro- 
cess more difficult, because it generates more and constant disappointment and 
frustration that reality does not live up to the ideal, instead of acknowledging that 
the task constituted by the formation, establishment and continuation of intimate 
relationships within these contradictory social processes is one that is more effec- 
tively tackled consciously and deliberately. 

The emotional demands generated by the need to renegotiate the parental con- 
tract after separation are, then, not simply an invention of the era of feminism, 
increasing divorce or fathers’ rights groups; it should also be understood as another 
aspect of the long-term ‘ivilizing process’ encompassing parenting, family life 
` and childhood. It is clear that these negotiations are often complex, contradictory 
and rocky: many men and women disagree at point of separation what the nature 
of the pre-separation contract actually was; fathers presume there is an implicit 
clause along the lines of: Td like to spend more time with the kids, and that’s 
always possible, even if at the moment the mother is spending most time with 
them,” which remains valid beyond separation, whereas mothers often see this 
as losing its validity on separation. The emotional stakes are high: men often feel 
threatened by women asserting their status as mothers — the post-separation stu- 
dies consistently report considerable anger among fathers” — and often women 
appear in fact to be threatened the application of a gender-neutral discourse to 
parenting, weakening their hold on a familiar preserve, and thrusting them into 
the uncertainties of the public sphere.”* This may, however, have less to do with 
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‘gender’ than with the relative structural positions of men and women and the 
kind of re-negotiation of the parenting contract which the co-parenting model 
requires when there has been a division into a primary and secondary carer prior 
to separation. Dingwall and his collaborators point out that generally men are 
seeking changes to the current situation, and women are generally in the superior 
strategic position of defending the status quo — on the high ground, as it were. They 
also observe that when women are in the same structural position, their conduct 
tends to resemble that of men. 

One can also say that the focus on the child’s best interests, and the law’s ten- 
dency to deny that parents’ interests have any role to play, takes our attention away 
from a consideration of the what the Ccivilizing offensive’ which the ‘logic of dur- 
ability’ actually constitutes means for the men, women and children practising it. 
As Sclater and Yates argue, underneath the surface of the ‘best interests of the 
child’, whatever else it does, it also provides ‘an institutionalized means of defense 
against male anxieties about loss of masculine identity and female anxieties about 
achieving separation and independence and asserting autonomy’. By framing the 
‘logic of durability’ only in terms of the best interests standard, the law focuses on 
the vertical relationships between each parent and child, at the expense of consid- 
eration of the need this generates for a continuing, complex and demanding hor- 
izontal relationship between the parents, at the very point when they thought they 
were in the process of separating from each other completely. 


CONCLUSION: RETHINKING THE ‘BEST INTERESTS OF THE CHILD’ 


We can conclude by bringing together the more major points about the under- 
standing of the best interests standard in Anglo-Australian law which can usefully 
receive more critical attention in the future. First, the question of the real relation- 
ship between the childs best interests and the needs and interests of their parents 
deserves more explicit discussion. One conceptual inclination has been to expose’ 
the substantive emptiness of the best interests standard, but it is probably more 
accurate to see the analytical task as one of grasping exactly how it operates in the 
regulation of the post-separation family.° The conceptual problem is how to ‘bal- 
ance’ a recognition that the standard ‘really’ functions, in private family law at least, 
to govern disputes between the parents,” with the belief apparently built into the 
development of Western family law that it fulfils this function more effectively 
when such a recognition is never made explicit, and the focus remains on the best 
interests standard as a proxy or code for that function. We might ask, though, 
whether it is really true that disputes between parents can only by managed in 
law by displacing them by one degree behind the best interests of the child. Jon 
Elster, for example, has suggested that it is important to take the parents’, espe- 
cially the primary caretaking parent’s, needs and welfare into account, particularly 
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to the extent that they are bound up with the child’.”* This is essentially also the 
point being made in much of the feminist analysis of the co-parenting model, as 
well as the critiques of the effect of an individualistic best interests standard on 
Indigenous children and families. 

Second, although the changes which have taken place in the best interests stan- 
dard since the 1970s do have something to do with gender competition, fathers 
versus mothers, the underlying structural change is probably better understood 
as a shift in the essential logic of post-separation parenting, from ‘substitution’ to 
‘durability’. Not as a particular contribution, then, to the ‘which parent?’ argument 
— are fathers as good as mothers in caring for children? should primary caretaking 
be recognized and rewarded? are children seeing enough of their fathers? — but as 
a circuit-breaking alternative to that logic itself. There are certainly arguments for 
softening the impact of this shift, on the grounds that too much emphasis can be 
placed on biological as opposed to social parenthood,” so that co-parenting is 
seen as simply one possible form of post-separation parenting, rather than as a 
universal prescription or formula. However, it seems reasonable to say that in 
the 1950s and 60s the clean break’ model had itself been given too universal a place 
in managing post-separation parenting, and that the most important aspect of the 
recent changes has been to position it, too, as simply one of a number of possible 
models, rather than the only possible one. It is hard to defend the every second 
weekend and half the school holidays’ model as a sensible basis for a solid parent- 
ing relationship,” and greater recognition of this would improve, I suggest, our 
perspective on the otherwise valid criticisms of the co-parenting models possible 
negative impact on mothers. 

Third, it is important to recognize what is happening around the concept of the 
‘best interests of the child as firmly rooted in a longer-term process of ‘civilizing 
parents, and the role of the legal system as a civilizing offensive’, the institutional 
crystallisation’ of that broader social process. Such a perspective brings a range of 
otherwise invisible concerns and issues into view: is law as a social institution and 
a civilizing offensive actually in step with or running ahead of the broader societal 
civilizing process?” The Australian Family Court, for example, regards the aims of 
the Family Law Reform Act as ‘long-term, educative and normative’. That is, 


they are directed towards changing the ethos where parents separate in the ways in 
which they think and act in their role as parents, in their approaches to resolving 
disputes about their children, in the ways in which lawyers act for the parents (and 
the children), in the approach by the Court in the adjudication of disputes and, more 
broadly, in the attitudes of society generally.” 
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The Australian shift towards a network of family law counselling ‘shopfronts 
aiming to divert separating couples from formal legal proceedings and promote 
the development of ‘parenting plans’ is clearly an embodiment of precisely such a 
civilizing offensive’, a long-term, deliberate and organised process of re-shaping 
the culture of separation.“* Divorce or separation as a specifically legal event also 
has only a limited effectiveness. Just as expectations of the legal regulation of post- 
separation relations might be too ambitious, perhaps this is merely a reflection ora 
consequential effect of peoples expectations of legal divorce itself — that legal 
separation means social and psychological separation — being too high. The diffi- 
culties many are experiencing with the ‘logic of durability’ might be less a product 
of the legislation, then, than the contradictions and paradoxes which run through 
this sphere of social life. Should parents simply be expected to ‘do’ their separation 
in the modern, civilized way, or is there scope for greater recognition of the cog- 
nitive and emotional demands this makes on parents and children, and could 
more be done to incorporate such a recognition into the management of separa- 
tion and divorce? Can we draw on the co-parenting model to extend its demands 
of both mothers and fathers post-separation to include also pre-separation parent- 
ing, so that fathers no longer wait until separation to ‘discover’ their relationship 
with their children? Is there now an impetus for altering the TlH start spending 
more time with my kids, someday, but in the meantime...’ contract between 
parents? To what extent, and under what conditions, do mothers actually want 
fathers to be more active in child-rearing, both within the relationship and post- 
separation? 

The evidence seems to be contradictory. On the one hand, women continue to 
do the bulk (70%) of domestic labour and child care“” and, more tellingly, much 
of the research into the gendering of child care also emphasises that both men and 
women tend to adhere to the belief that children ‘ought to be women’s and not 
men’s top priority, and that men’s role is that of ‘mother’s helper’ rather than as 
bearing equal responsibility.*° On the other hand, other findings suggest that 
the co-parenting model is taking root, that some fathers are discovering a new 
kind of relationship with their children and that many mothers are more or less 
happy to help them develop this relationship.” In their analysis of a 2001 study, 
for example, Patrick Parkinson and Bruce Smyth found that 74% of non-resident 
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fathers, but also 41 per cent of mothers, regarded the father’s contact with their 
children to be ‘not quite’ or ‘nowhere near’ enough.“® Carol Smart also points 
out that the very fact that fathers are experiencing anger about mothers’ assertion 
of their status in relation to children at all suggests that ‘it may be the case that we 
are witnessing a symbolic shift in fathering which means that more men want to 
retain an emotional relationship with their children. Women’s dissatisfactions 
around child care and domestic labour appear to be delicately balanced, then, 
between, firstly, wanting child-rearing to have less impact on their economic sta~ 
tus and undergoing less emotional and physical stress and, secondly, avoiding ‘too 
much concession of their traditional power and control in the private sphere, 
since it is experienced as a loss of status, with the understanding of what is ‘too 
much’ varying enormously over time and across individuals. 

Before we get too excited about the ‘revolution’ supposedly taking place in 
family life,” either positively or negatively, finally, it is important to recognize 
the complexity of the relationship between the two ‘logics’ of separation. 
Although qualitative studies might suggest that there has been a shift in post- 
separation parenting, ™ the quantitative data tell a different story. Two years after 
the Australian Family Law Reform Act 1995, it was clear that the logic of durabil- 
ity’ had not simply displaced the ‘logic of substitution’, that to a large extent sepa- 
rated parents and their children still seemed to be firmly in the grip of the primary 
carer presumption and the ‘every second weekend’ formula for non-resident par- 
ents. The Australian Bureau of Statistics found that in 1997 less than three per cent 
of children whose parents had separated were being cared for by each parent for at 
least 30 per cent of the time, and of the remaining 97 per cent, 58 per cent see their 
other parent less than every fortnight." Over a third saw their other parent only 
once a year or less, with a third of that group having contact by telephone or let- 
ter. It seems that the future of family law and post-separation parenting will 
hold even more transformations of the ‘best interests of the child’ and still more 
civilizing of parents’. As Elias put it, every family relationship is a process. The 
relationships are ever-changing, and the task always poses itself anew. For human 
beings, the need to work consciously at our relationships with each other never 
en ds’. 2 154 
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Shareholder Primacy and the Distribution of Wealth 
Paddy Ireland* 


In recent years a growing consensus has emerged in favour of the shareholder-oriented model of 
the corporation. Increasingly, this model is justified not on the basis of shareholder ownership 
rights but on efficiency grounds: whoever the immediate and direct beneficiaries of shareholder- 
orientation, itis argued, it ultimately indirectly benefits everyone by ensuring the maximization of 
aggregate social wealth. The prevalence of this view has caused the distributional dimensions of 
corporate governance to be neglected. This paper examines the distribution of share ownership 
and financial wealth in the US and the UK. Although share ownership has become more widely 
spread, it argues, it remains very heavily concentrated with the result that shareholder primacy is 
in reality the primacy of a small privileged elite. After an exploration of the contradictions of 
working class shareholding and the impact of greater shareholder-orientation on the distribution 
of wealth, the paper concludes by re-evaluating Hansmann and Kraakman’s ‘end of corporate 
history’ thesis, arguing that recent developments represent a triumph not for efficiency but for 
the growing power of the shareholder class. 





Many academics and policymakers now seem to believe that the big issues in the 
debates about corporate governance have been resolved.’ A ‘broad normative con- 
sensus has emerged among the ‘academic, business and governmental elites in 
leading jurisdictions’, argue Henry Hansmann and Reinier Kraakman, that ‘ulti- 
mate control over the corporation should rest with the shareholder class’ and that 
managers should manage in its interests. Indeed, such is the degree of harmony, 
there is ‘no longer any serious competitor to the view that corporate law should 
principally strive to increase long-term shareholder value’. As equity markets 
develop, the ‘ideological and competitive attractions’ of the shareholder-oriented 
model of the corporation will become ‘indisputable, even among legal academics’ 
and the goal of shareholder primacy will become ‘second nature even to politi- 
cians’. Its triumph is thus ‘assured’ and convergence in ‘most aspects of the law 
and practice of corporate governance’ inevitable.” 

One does not have to endorse Hansmann and Kraakman’s more extravagant 
claims about the ‘end of corporate history’ to recognise that there does indeed 
seem to be a growing consensus in favour of the shareholder-oriented corpora- 
tion.’ Even those who press the case for stakeholding now tend to do so on the 
grounds that it would best serve the long-term interests of shareholders, hence 
Sanjat Bhagat and Roberta Romano’ assertion that ‘the participants in corporate 
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law debates share the objective of corporate law — to adopt policies that enhance 
shareholder wealth’, and disagree only ‘over the means to achieve that end’. 
Paradoxically, however, as the shareholder primacy norm has gained in strength, 
the rationale for it has become rather blurred. Sometimes it is defended simply on 
the basis of shareholder corporate ‘ownership’. For Bhagat and Romano, for 
example, the goal of corporate law is to ‘further the interests of the owners of the 
firm and ‘the benchmark for evaluating the benefit of corporate and securities 
laws is whether they improve investor welfare’.* It is now increasingly common, 
however, for the support for shareholder primacy to be couched in the more neu- 
tral and consequentialist language of efficiency’. Indeed, it was on this basis that 
the recent Company Law Review rejected a ‘pluralist’ model of the corporation in 
favour of one based on enlightened shareholder value’ In similar vein, Joseph 
McCahery and Luc Renneboog have recently written of the debates about ‘how 
to design an effective corporate governance system that promotes economic effi- 
ciency’, something which just happens to be more or less synonymous with 
promoting a system which ‘ensure[s] ... management pursues the welfare of 
shareholders’ and ‘maximis[es] the returns to investors’. 

The growing support for shareholder primacy is not confined to jurisidictions, 
like the United States and the United Kingdom, noted for their stock market 
based, shareholder-focused corporate governance regimes and relatively red- 
blooded versions of capitalism. As the Company Law Review acknowledged, 
shareholder primacy is gaining ground in the traditionally more socially demo- 
cratic and stakeholder-friendly countries of Continental Europe.” Thus, the lead- 
ing European corporate lawyer, Klaus Hopt, while carefully avoiding direct 
discussion of the alleged ‘end of corporate history’, recently wrote of the ‘probably 
irreversible’, ‘market-driven’, coming together of Anglo-Saxon and Continental 
law’ And at the international level, the OECD and the World Bank have been 
vigorously promoting the virtues of American-style, shareholder-oriented. cor- 
porations.’ The World Bank frankly admits that its activities in this field ‘focus 
on the rights of shareholders’ and the OECD» recently revised Principles of Cor- 
porate Governance are firmly shareholder-oriented, notwithstanding allusions to 
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the importance of fostering wealth-creating co-operation among stakeholders.” 
The evidence supporting the claim that we are currently witnessing a ‘conver- 
gence on the standard shareholder-oriented model as a normative view of corpo- 
rate structure and governance’ is, then, plentiful.’ 

Although at times rather passionless affairs in which political argument is out- 
weighed by technical discussion, the debates which have emerged from this are 
seemingly rooted in real-world issues, focusing on nitty-gritty things such as 
directors’ remuneration, minority shareholder protection, accounting standards, 
disclosure and take-over regulation. There is, however, one respect in which, for 
all their apparent practicality, they are determinedly unconcerned with empirical 
reality. One of their most striking, if little commented upon, features is their 
almost complete lack of interest in the identity of the shareholders who directly 
benefit from the shareholder primacy norm. In these debates, the shareholder’ is a 
curiously abstract figure, the company law equivalent of the liberal individual or 
homo economicus. Beyond a few references to the widening of share ownership 
and hints that ‘were all (more or less) shareholders now’, little if any energy is 
expended exploring the distribution of share ownership or the composition and 
character of Hansmann and Kraakman’s ‘shareholder class’. As one commentator 
says, the actual owners of shares are, apparently, ‘irrelevant to corporate law’. 

This lack of interest in the make-up of the shareholder class flows in part from 
the fact that it is not supposed to matter who precisely the shareholders of these 
corporations are. If it is claimed that shareholders own’ corporations, for example, 
it is usually inferred that they are entitled to have them run in their interests as of 
right, whoever they happen to be, whatever the consequences. If, on the other 
hand, the highly problematic claim of shareholder corporate ownership’ is diluted 
or abandoned,” shareholder primacy is still defended — whoever the shareholders 
are — on the grounds that it promotes ‘efficiency’ and the maximisation of aggre- 
gate wealth for the benefit of society as a whole. In the US this is reflected in the 
frequent use of ‘wealth maximisation norm as a synonym for ‘Shareholder pri- 
macy norm. Indeed, in recent years, notwithstanding continuing hints about 


the rights of shareholders as owners,” this latter claim has become the main 
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justification for shareholder primacy. ‘Ail thoughtful people’, Hansmann and 
Kraakman tell us: 


believe that corporate enterprise should be organized and operated to serve the 
interests of society as a whole, and that the interests of shareholders deserve no 
greater weight in this social calculus than do the interests of any other members of 
society. The point is simply that now, as a consequence of both logic and experience, 
there is a consensus that the best means to this end (that is, the pursuit of aggregate 
social welfare) is to make corporate managers strongly accountable to shareholder 
interests and, at least in direct terms, only to those interests. 


This is echoed by the Company Law Review’s assertion that the overall objective’ 
of company law should be ‘pluralist’, in the sense that ‘companies should be run in 
a way which maximises overall competitiveness and wealth and welfare for all, 
but that this is best promoted by getting directors to act in the collective best 
interests of shareholders.” 

The growing popularity of such views have generated a company law version 
of the veil of ignorance, in that while much continues to be written about the 
ways in which everyone allegedly, indirectly and rather abstractly benefits from 

. shareholder primacy, very little has been written about the composition of the 
‘shareholder class’ which directly and quite concretely benefits from it. In more 
inquisitive times this might have raised a few suspicious academic eyebrows. In 
an era of neo-liberalism and law-and-economics, however, it seems to elicit only 
sage academic nods. 

This paper seeks to lift this particular veil and to elucidate the make-up of the 
shareholder class whose interests are increasingly being portrayed as the interests 
of all. To this end it examines financial property ownership in the US and the UK, . 
the countries in which share ownership has become most widely spread, high- 
lighting the distributional dimensions of corporate governance which so many 
advocates of shareholder primacy wish to suppress. The paper argues that 
although the base of the financial-property-owning pyramid has indeed widened 
in recent years, the distribution of financial wealth in general and share ownership 
in particular both continue to be skewed in the extreme, with the result that share- 
holder primacy is, in reality, the primacy of a small, privileged elite. It moves on 
to look at the contradictions of middle and working class shareholding and at the 
impact of a strengthened shareholder primacy norm on the distribution of 
wealth. It concludes with a re-evaluation of Hansmann and Kraakman’s thesis, 
suggesting that the spread of the shareholder-oriented corporation is a triumph 
not for economic logic or efficiency but for the growing political power of the 





16 Hansmann and Kraakman, n 2 above, 441. 

17 CLR, n 5 above, paras 2.21--2.22. 

18 Exemplified by Easterbrook and Fischel’s claim that the contractual nature of the corporation 
‘removes from the field of interesting questions one that has plagued many writers: what is the 
goal of the corporation? Is it profit, and for whom? Social welfare more broadly defined? Is there 
anything wrong with corporate charity? Should corporations try to maximise profit over the 
long-run or the short-run? Our response to these questions is: whojcares?’: The Economic Structure 
of Corporate Law (Cambridge, Mass: Harvard UP, 1991) 36. 
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shareholder class. It is the forceful promotion by the US of the interests of finance, 
the paper argues, that underlies the ‘new imperialism’. 


TOWARDS A SHARE-OWNING DEMOCRACY? 
The rise of the ‘equity culture’ 


Some years ago, newspapers in Britain featured an advertisement depicting a man 
lying on a sofa. The man was not only working, we were told, but working very 
profitably. If at first glance this was difficult to fathom because he didn’t appear to 
be doing anything at all, the small print provided an explanation. The man, it 
transpired, had been wise enough to invest his money in a particular financial 
institution which had made prudent investments on his behalf, with the result 
that as he lay there relaxing on the sofa, his money. was, so to speak, working for 
him. It was, moreover, doing so incessantly, for the money ‘never slept’. In a more 
hip, contemporary variation on this theme, an advertisement recently appeared in 
the US picturing a man lying around in bed, headphones on, NASDAQ on the 
screen of his laptop. ‘From the trading floor to the dance floor without leaving 
your pyjamas’, the caption jubilantly declared.” 

At the time that the man on the sofa made his appearance in the late 1980s, 
Britain was experiencing a rapid and dramatic growth in the number of people 
owning financial property of one sort or another.” In 1980 the government had 
decided to increase the state pension in line with prices rather than in line with 
gross earnings, with the result that the relative value of the basic pension began to 
fall, tumbling from 20 per cent of average earnings in the late 1970s to under 15 per 
cent in 2001.” It simultaneously began actively to encourage people to find alter- 
native ways of saving and providing for their old age, introducing an alphabet 
soup of tax-favoured forms of saving and investment. PEPs (Personal Equity 
Plans) were introduced in 1987 followed byTESSAs (Tax-Exempt Special Savings 
Accounts) in 1991,” to be replaced by ISAs (Individual Savings Accounts) in 1999, 
Personal pensions were introduced in 1988 and stakeholder pensions in 2001.” All 
these savings vehicles encouraged individuals to become direct or indirect owners 
of shares and other forms of financial property. So too did the increasing, if ill- 
starred, use of endowment policies to finance mortgage borrowing and the 
encouragement given to employers to establish tax-favoured employee share 
ownership (ESOP) schemes aimed at persuading employees to build up their 
equity stakes in the companies for which they worked. By 1990 there were, 
according to the CBI, around 900 profit-sharing share schemes and 1,000 





19 See P. Anderson, ‘The River of Time’ (2004) 26 New Left Review 67, 72. 

20 By ‘financial property’ I mean interest-bearing assets which are the source of an income stream. 
Shares are included as although the returns on them vary with profitability they are received in 
the form of interest, as rewards for the mere ownership of money. ; 

21 O. Attansio and S. Rohwedder, ‘Pension Wealth and Household Saving: Evidence from Pension 
Reforms in the UK’ (2001) IFS Working Paper WPO1/21 5. 

22, SeeJ. Banks and S. Tanner, Household Saving in the UK (London: IFS, 1999) 89-90. 

23 ibid 90-92, 
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savings-related share-option schemes in operation, covering 20 per cent of listed 
British companies and nearly two million workers.” 

By far the biggest single cause of the dramatic increase in direct share owner- 
ship, however, was privatization. Started in the early 1980s as a limited pro- 
gramme for returning a few public utilities to private ownership”, privatization 
had by the late 1980s been transformed into a major policy for ‘rolling back the 
state’ and ‘restoring the market’. The telephone system was sold, as was the gas 
industry and the electricity generating and distribution industries. Jaguar and 
Rover cars were sold, along with Rolls Royce aeroengines, British Aerospace, 
British Steel and the government's stake in BP. The national airline was sold, and 
so too were seven national airports, including Heathrow and Gatwick. The water 
supply and sewage industries were sold, followed later by the railways and the 
Post Office. It was, in the triumphant words of Madsen Pirie of the Adam Smith 
Institute, ‘the largest transfer of power and property since the dissolution of the 
monasteries under Henry VIP.” Levels of direct share ownership were further 
boosted by the building society demutualizations which began in the late 1980s 
and which by the end of the 1990s had seen over 80 per cent of building society 
assets transferred to public companies. Whereas at the beginning of the 1980s, 
fewer than one in ten households owned shares directly, by the end of the decade 
the figure had risen to more than one in five.” 

As private pensions grew in popularity and others followed the British priva- 
tization vanguard,” the 1980s and 1990s witnessed significant increases in stock 
market participation in many countries, generating the rise of the so-called ‘equity 
culture.” In the US, for example, the decade after 1989 saw the number of 
individuals owning corporate stock, directly or indirectly, increase by nearly 
60 per cent, mainly as a result of the expansion of retirement savings plans and 
the growth of investment in equity mutual funds. According to James Poterba, 











24 P. Saunders and C. Harris, Privatization and Popular Capitalism (Buckingham: Open University 
Press, 1994) 5. 

25 Despite specific commitments to sell council houses and to return aerospace and shipbuilding to 
private ownership, there was no general commitment to privatization in the 1979 Conservative 
Manifesto. It emphasized, rather, controlling the money supply, reducing public expenditure 
and cutting income tax. The policy of mass privatization only emerged during the second and 
third Thatcher terms and was used in part as a way of reducing the public sector borrowing 
requirement without engaging in politically unpopular cuts in public expenditure; as a way of 
circumventing the fiscal constraints associated with monetarism: See T. Clarke, “The Political 
Economy of the UK Privatization Programme’, in T. Clarke and C. Pitelis (eds), The Political Econ- 
omy of Privatization (London: Routledge, 1993) 205, 206-07. 

26 Cited in Saunders and Harris, n 24 above, 6. 

27 See Banks and Tanner, n 22 above, 37—47. Most of the increase in direct share ownership occurred 
between 1985-88 and coincided with the heavily advertised floatation of British Telecom in 1984 
and British Gas in 1986. During this period, the proportion of households owning shares in the 
UK doubled: see J. Banks and M. Wakefield, ‘Stockholding in the United Kingdom’ in L. Guiso, 
M. Haliassos and T. Jappelli (eds), Stockholding in Europe (Basingstoke: Palgrave Macmillan, 2003) 
201. 

28 On privatization in Europe, see L. Guiso, M. Haliossos and T. Japelli, ‘Stockholding: A European 
Comparison’ in Guiso et al (eds), ibid 5—6. : 

29 See Guiso et al, ibid 3. The purpose of the book, they explain, is to describe the phenomenon of the 
spread of equity culture to European households’. See also J. M. Poterba, ‘The Rise of the Equity 
Culture: US Stockownership Patterns, 1989—1998" (2001), at http://econ-www.mit.edu/faculty/ 
poterba/files/aca2001.pdf (last visited 18 October 2004). 
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Professor of Economics at MIT, thirty million Americans became stockholders in 
the 1990s, a ‘far greater change in the segment of the population owning stock 
than in any earlier postwar decade.” Confirming this, a recent study estimates 
that by January 2002 52.7 million US households (49.5 per cent) and 84.3 million 
investors owned equities, directly or indirectly.” In Europe, by the end of the 
1990s 17.3 per cent of households in France, Germany, Italy, the Netherlands and 
the UK were holding stocks directly, with British households showing the highest 
rate of direct participation at 279 per cent. When indirect ownership was taken 
into account the overall stock market participation rate of households rose to 
nearly 50 per cent in the UK, 33 per cent in the Netherlands, 23 per cent in France, 
20 per cent in Germany and 15 per cent in Italy.” As in Britain and the US, the 
main factors behind the spread of the equity culture in Europe were the transfor- 
mation of the financial sector,” the privatization of public utilities** and pension 
reform.” Indeed, researchers are now earnestly investigating why so many house- 
holds do not have direct or indirect holdings of stocks - what has come to be 
e 


known as ‘the stockholding puzzle. 


“Taking capitalism to the people: equity culture and class identity 


What is the wider significance of these developments? In Britain, the expansion 
of share ownership underlay claims by the then Conservative government that 
they were ‘taking capitalism to the people.” Thus the goal of privatization, 
according to Nigel Lawson, who as Chancellor of the Exchequer was one of 
its main architects, was to encourage the creation of ‘an ever-widening share- 
owning democracy’.*® John Moore, Financial Secretary to the Treasury from 
1983-1986 and responsible for the initial stages of the programme, confirmed that 
it had not only rescued ‘a whole economy headed for disaster’, but had shown 


‘an unrivalled power to teach the responsibilities and rewards of a free society’. 





30 See Poterba, ibid. 

31 Investment Company Institute (ICD and Securities Industry Association (SIA), Equity Ownership in 
America (2002). 

32 Guiso et al, n 28 above, 3. 

33 The advent of mutual funds and other financial intermediaries made stock ownership easier, and 
technological advances (associated in the UK with the ‘Big Bang’) lowered the transaction costs of 
trades and made individual share trading possible. 

34 Particularly in the UK and Italy. The privatization process has been much slower in places like 
Germany. 

35 Guiso, Haliossos and Jappelli argue that the success in the US of IRAs (individual retirement 
accounts) and the move from defined-benefit to defined-contribution pension schemes inspired 
European policy makers. However, although Britain, France, Germany, the Netherlands and Italy 
have all experienced increases in pension fund assets, there are still significant differences both 
between European countries and between Europe and the US. While pension fund assets are over 
90 per cent of GDP in the Netherlands, for example, and around 60 per cent in the US, they are 
less than 10 per cent in France, Italy and Germany, where public pension schemes continue to 
dominate: see Guiso et al, n 28 above, 5—6. 

36 See M. Haliossos and C. Bertaut, ‘Why so Few Hold Stocks?’ (1995) 105 Economic Journal 1110; see 
also R- Miniaci and G. Weber, ‘Survey Design and Estimation of Portfolio Models’ in Guiso et al 
(eds), n 28 above, 52, 63. 

37 J. Moore, ‘British Privatization ~ Taking Capitalism to the People’ [1992] Harvard Business Review 
115. 

38 Observer 21/6/87, cited by T. Clarke, n 25 above, 220. 
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Privatization, he opined, was capable of ‘transforming public attitudes towards 
economic responsibility and the concept of private property’, on which basis he 
recommended its ‘widest possible extension’. It was àn educational process 
through which people could grasp ‘the fundamental beliefs and values of free 
enterprise.” Amidst claims of this sort, privatization swept across the world in 
the late 1980s and early 1990s,*° by which time the spotlight had shifted to the 
importance of people making their own private pension provision, adding new 
purpose to the need to establish ‘share-owning democracies’. Ideally, everyone 
should become a sufficiently substantial owner of financial property to be able to 
provide for themselves in old age. 

While, as we shall see, it is far from clear whether anything like the ‘people's 
capitalisms’ envisaged by Lawson have materialized, there is evidence, particularly 
in those countries where financial property ownership has become most wide- 
spread, that there has been a shift in public attitudes along the lines hoped for by 
Moore and that this has contributed to the recent strengthening of the share- 
holder primacy norm. There are, for example; frequent allusions in the contem- 
porary literature on corporate governance to widening share ownership and 
increasing public awareness of the stock market. More and more of us have 
become shareholders, it is argued, and the direct beneficiaries of shareholder pri- 
macy are increasingly widely spread. It is not insignificant that when Lawrence 
Mitchell, a leading academic critic of existing American corporate governance 
practices, asks ‘who is the stockholder”, he answers ‘you and me.“ 

The ideological importance of this is spelled out and, indeed, emphasised, by 
Hansmann and Kraakman. In seeking to account for the growing support for 
shareholder primacy, they point not only to the ‘important economic forces [that] 
have made the virtues of that model increasingly salient’, but to ‘the rise of the 
shareholder class’, placing considerable weight on the fact that stock ownership ‘is 
becoming more pervasive everywhere’ and is ‘no longer .. . confined to a small 
group of wealthy citizens’. They note, in particular, the ever-increasing number of 
workers who have invested savings in corporate equities through pension funds 
and the rapid growth of the mutual fund industry as the ‘repository of an ever- 
increasing share of nonpension savings for the population at large’. The result, 
they argue, has been a ‘rapid expansion’ of equity ownership ‘within broad seg- 
ments of society’ and ‘the emergence of a public shareholder class’ which is a 
coherent, ‘broad and powerful interest group in both corporate and political affairs 
across jurisdictions’. This has forged a ‘fundamental realignment of interest group 
structures in developed economies’. With even blue-collar workers now often 
hav[ing] sufficient personal savings to justify investment in equity securities . . . 
no longer do labor and capital constitute clearly distinct interest groups in society’. 
On the contrary, ‘workers . . . increasingly share the economic interests of other 
equity holders’. 





39 Moore, n 37 above, 115~116, 119. 

40 For a brief summary of privatization around the world, 1980-1991, see C. Pitelis and T. Clarke, 
‘Introduction’ in Clarke and Pitelis (eds), n 25 above, 1, 8. 

41 L. E. Mitchell, Corporate Irresponsibility (New Haven: Yale UP, 2001) 147. 

42 Hansmann and Kraakman, n 2 above, 449, 451-452. 
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WHOSE PRIMACY? 


Despite the importance attached to widening share ownership, however, little 
energy is expended elaborating the composition of the shareholder class. Even 
in Britain and the United States, the countries most associated with equity culture 
and the shareholder-oriented model of the corporation, there is little discussion of 
how shares and other forms of financial property are distributed. Nor is much 
interest expressed in how the much vaunted, wider dispersal of financial property 
has impacted on the distribution of wealth. It is not, of course, easy to paint an 
accurate portrait of the shareholder class, not least because so many shares are held 
by institutions of one kind or another.” In the UK, for example, institutional 
investors — insurance companies, pension funds, unit trusts, investment trusts 
and the like — collectively account for about 70 per cent of listed equities.** In 
these contexts, not only is the beneficial ‘ownership’ of the property concerned 
diffuse, it is difficult to trace° Even in mutual funds, where investments are 
usually held in segregated accounts, there is no direct link between investors 
and companies, as the unit-holders of the mutual fund do not actually own 
the shares in the fund’s portfolio. Despite these complications, however, it is 
possible to make reasonably accurate estimates of the distribution of financial 
wealth and share ownership using the information elicited by household 
surveys." In what follows, I concentrate on the US and the UK, homes of the 
Anglo-American, shareholder-oriented, dispersed-ownership model of corporate 
governance. 


The distribution of stock ownership and financial wealth in the US 


As indicated earlier, the US has the highest household stock market participation 
rates in the world. Research undertaken by the Investment Company Institute 





43 The proportion of shares of UK listed companies held by domestic institutions has increased sig- 
nificantly in recent decades, rising from about 29 per cent in 1963, to 47 per cent in 1975, to 60 per 
cent in 1992, before slipping back slightly to 56 per cent in 1997, probably as a result of pension 
schemes transferring some holdings into bonds: see Office for National Statistics, Share Ownership: 
A Report on the Ownership of Shares as 31st December 1997 (London: Stationery Office, 1999). 

44 Meaning the issued ordinary shares of UK registered companies listed on the London Stock 
Exchange: see G. Stapledon, ‘Analysis and Data of Share Ownership and Control in the UK’ 
www.dti.gov.uk/cld/staple.pdf (last visited 18 October 2004). Stapledon estimates that in 1998 
domestic institutional investors owned about 56 per cent of the UK share market, and that over- 
seas institutional investors accounted for about half of the 24 per cent held overseas. About 16.5 
percent were held by individuals, compared to 54 per cent in the early 1960s. Increased institu- 
tional holdings have seen overseas holdings rise rapidly, from 7 per cent in 1963 to 13 per cent in 
1992 to the 24 per cent of 1998. 

45 As Stapledon points out, there are three potential interest-holders in any parcel of shares: the 
member, whose name appears on the company’s register and who is the legal owner; the beneficial 
owner, as where the member is a trustee; and the holder of the control rights, who holds the vot- 
ing rights. Where the trustees of a pension fund, for example, engage a fund management firm to 
manage the scheme’s investments, the fund management contract typically transfers the voting 
rights to the fund manager: see Stapledon, ibid. 

46 See]. Banks, F Stafford and J. Walker, Introduction to the JHR’s Special Issue on Cross-National 
Comparative Research Using Panel Surveys’ (2003) 38 Journal of Human Resources, 231. 
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(ICI) and the Securities Industry Association (SIA)*’ shows that the percentage of 
American households owning stock directly or indirectly rose from about 19 per 
cent in the early 1980s, to 32.5 per cent by the end of the decade, to 41 per cent in 
1995, to 49.5 per cent in 2002. During the same period, the number of individuals 
holding stock rose from 42.4 million in 1983, to 52.3 million in 1989, to over 84 
million in 2002, mainly as a result of the growth in employer-sponsored retire- 
ment plans through which nearly half of the equity owning households were 
introduced to share ownership. This expansion of ownership prompts Mitchell 
to suggest that ‘things are looking up as far as the distribution of corporate wealth 
is concerned’.** However, while the ICI/SIA studies record the gradual spread of 
ownership, they do not in fact provide much data about its depth or distribution, 
beyond telling us that most equity investing households have ‘portfolios of mod- 
erate venue and that the typical investor is ‘middle-aged, married and college-edu- 
cated’. 

Although information on the distribution of income” is more plentiful than 
that on the distribution of wealth,” the importance of the latter is increasingly 
being recognised by researchers because of its centrality to life chances and eco- 
nomic security and well-being.” In the United States, detailed data on the distri- 
bution of wealth is now provided by panel surveys such as the Survey of 
Consumer Finance (SCF), carried out trienially under the auspices of the Federal 
Reserve, and the Panel Survey of Income Dynamics (PSID), carried out by the 
Institute for Social Research. The SCF is especially valuable as it is not only 
designed specifically to measure wealth, examining household balance sheets in 
considerable detail, but oversamples households with substantial holdings of 





47 See ICI and SIA, n 31 above. 

48 Mitchell, n 41 above 147. 

49 See ICI and SIA, above n 31. See also Investment Company Institute, 2001 Profile of Mutual Fund 
Investors (2001). 

50 Income tax returns provide good, high-frequency sources of data on these money flows. 

51 The term ‘wealth’ refers to the current value of the assets owned by households, less liabilities and 
debts. Assets covers everything from financial assets (such as bank accounts, stocks and shares, and 
life insurance savings), to houses, pension rights, business equity and consumer durables (such as 
cars); liabilities cover things such as consumer debt and mortgage balances. The more specific term. 
‘financial wealth’ refers to resources or assets which give rise to a flow of income in the form of 
interest or dividend payments: see Banks and Tanner, n 22 above, 2. Certain forms of wealth — 
most notably those that take the form of rights to uncertain future benefits (pension rights, life 
insurance, entitlements to future government transfers (including ‘social security wealth’) ~ pose 
a variety of difficult valuation ‘problems: see J. Davies and A. Shorrocks, ‘The Distribution of 
Wealth’ in A. Atkinson and F Bourguinon (eds), Handbook of Income Distribution (Oxford: Elsevier, 
2000) 605, 607. 

52 Doug Henwood explains: ‘Wealth insulates its lucky holders from personal economic crises, like 
unemployment and sickness. It offers the opportunity to go to school, start a business, or make big 
purchases without going into debt. It confers a degree of social prestige and political power. And 
it can be passed on across the generations. By contrast, income is a lot more ephemeral: you can 
have a good year, followed by a bad year. But wealth, if it’s not recklessly invested, is usually there 
through thick and thin’, After the New Economy (New York: New Press, 2001) 119. See also E. N. 
Wolff, ‘Recent Trends in Wealth Ownership, 1983-1998’ (Jerome Levy Economics Institute: 
Working Paper 300, April 2000), later published in T. Shapiro and E. Wolff (eds), Assets and the 
Disadvantaged: The Benefits of Spreading Asset Ownership (New York: Russell Sage, 2001). Wealth 
accumulation is a life-cycle process, for which reason micro-economists like to look at wealth 
inequality within age groups rather than across the whole population. 
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wealth, making it less likely to underestimate the concentration of wealth among 
the extremely wealthy.” 

The senior economist of the SCE Arthur Kennickell, has used the data gath- 
ered by the last five surveys, together with that collected by Forbes on the 400 
wealthiest Americans, to plot changes in the distribution of wealth in the US 
between 1989-2001, the period which saw the dramatic widening of financial 
asset and stock ownership.’ Kennickell’s analysis reveals with great clarity the 
sheer scale of wealth inequality in the US. The Forbes data show that the total 
wealth of the Forbes 400 as a proportion of total individual wealth rose from 
1.6 per cent in 1989 to a peak of 2.4 per cent in 1998 before falling back slightly to 
23 per cent in 2001.5 In similar vein, the SCE which exp%icitly excludes the 
Forbes 400,°° shows that in 2001 the wealthiest one per cent of Americans held 
over one third of total wealth and the next wealthiest nine per cent another third. 
It further shows that within the least wealthy 90 per cent, wealth is also heavily 
concentrated, with the bottom 50 per cent holding only three per cent of 
total wealth. The concentration of wealth was even more apparent when residen- 
tial wealth was stripped out from the calculations, as for various reasons it is by 
most analysts.” In 2001 the richest tenth of the American population accounted 
for over three quarters of non-residential net worth, with the richest five per cent 
accounting for nearly two thirds. By contrast the bottom half of the population 
accounted for less than two per cent. Kennickell’s findings are confirmed by 
Edward Wolff. The concentration of wealth in the US in 1998, Wolff concludes, 
was extreme’, with the top one per cent of families owning 38 per cent of 
total marketable wealth and the top 20 per cent of families 83 per cent.” 
This was vividly illustrated by the fact that in 1998 mean wealth, standing at 
$61,000, was much higher than median wealth, standing at only $270 — clear 








53 On the strengths and weaknesses of these surveys, see Davies and Shorrocks, n 51 above; on their 
methodology, see Miniaci and Weber, n 36 above. 

54 A. B. Kennickell, ‘A Rolling Tide: Changes in the Distribution of Wealth in the US, 1989-2001’ 
(2003), SCF Web Site: www.federalreserve. gov/pubs/feds/2003/200324/200324pap.pdf (last vis- 
ited 18 October 2004), 

55 Kennickell, n 54 above, 2—4. In October 1999, the Forbes 400 included 267 billionaires, 200 more 
than ten years earlier: see J.M. Poterba, ‘Stock Market Wealth and Consumption’ (2000) 14 Journal 
of Economic Perspectives 99. 

56 And tends, therefore, to underestimate the concentration of wealth at the top end. 

57 Because housing as a form of wealth is limited: ‘you can borrow against accumulated equity, but 
you can't liquidate that equity easily without moving on to the sidewalk’: Henwood, n 52 above, 
122. 

58 E. N. Wolff, Top Heavy (New York: New Press, 2002), 1-3. The term ‘marketable wealth’ (or net 
worth) refers to the current value of all the marketable assets owned by households less debts 
and liabilities. Marketable assets include real estate; cash and demand deposits; time and savings 
deposits, certificates of deposit, and money market accounts; government bonds, corporate bonds 
or other financial securities; cash surrender value of any life insurance plans or pension plans 
(including IRAs, Keogh and 401(k) plans); corporate stock or mutual funds; net equity in unin- 
corporated businesses; equity in trust funds. Total liabilities include mortgage, consumer or other 
debts. Only assets readily convertible into cash are considered ‘marketable’, so consumer durables 
(cars, TVs etc) are usually excluded, as are the value of future social security benefits which might 
be received on retirement and the value of retirement benefits from pension plans, which 
although a source of future income are not in the direct control of their beneficiaries and cannot 
be marketed. 
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Table1 Distribution of Stock Ownership (directly and indirectly held) in the US, SCF Data 2001 
(Source: Kennickell)? 


Wealth Percentile Group Percentage Share of Equity Owned 
99-100 33.5 
95-99 29.0 
90-95 14.4 
50-90 ; 21.7 
0-50 14 


evidence that the vast bulk of household wealth is concentrated in the richest 
familieg.® 

Not surprisingly, debt as a share of assets also varied hugely across the wealth 
distribution, the bottom half being by far the most leveraged: between 1983-1998 
their debt as a proportion of assets averaged 56.2 per cent, compared to under 
three per cent for the wealthiest one per cent. Indeed, the 1998 figures, Wolff 
argues, point to the growing indebtedness of the American family, the overall 
debt-equity ratio having climbed sharply to 0.176 in 1998 from 0.151 in 1983. This, 
together with their falling financial reserves, he suggests, accounts for ‘the grow- 
ing anxiety of the middle class. Most ‘remarkable’ of all, however, in Kennickell’s 
view, was how modest had been the distributional changes between 1989 and 
2001, notwithstanding the alleged rise of the equity culture. Indeed, for much of 
the period such redistributions as did occur were upwards rather than down- 
wards.” Confirming this, Wolff observes that ‘the only segment of the population 
that experienced large gains in wealth [between 1983-1998] was the richest 20 per 
cent of households’. He calculates that during this period ‘the richest 1 per cent 
received 53 per cent of the total gain in marketable wealth’. With the next 19 per 
cent receiving 39 per cent, the top quintile accounted for 91 per cent of the total 
growth in wealth, leaving only 9 per cent for the bottom four-fifths of the popu- 
lation. It is not surprising to discover, therefore, that the 1990s witnessed an explo- 
sion in the number of very rich households.” 








59 Kennickell, n 54 above. The figures were compiled by adding direct holdings of publicly: traded 
stocks (those held outside mutual funds, trusts, managed investment accounts, annuities and tax- 
deferred retirement accounts) to holdings in IRAs, Keogh accounts and other pension accounts 
like 401 (k) retirement accounts. 

60 Wolff, n 52 above, 1-3. The SCF also reveals that in 1998 the average ‘white’ household had an 
income 76 per cent higher than that of the average ‘nonwhite’ or ‘Hispanic’ household, but a net 
worth (assets less debts), including residence, over seven times higher. Both figures were much 
higher than in 1992, suggesting that racial gaps had widened. There is ‘a vast racial wealth gap 
between households with otherwise similar demographic characteristics, like education and 
income’, writes Henwood, n 52 above, 125-126. Because of its methodology the SCF provides 
little data on the gender distribution of wealth. 

61 Wolff, n 52 above, 11. 

62 The Forbes 400, who are excluded from the SCF analysis, did extraordinarily well: their average 
wealth (assets minus debts) rose by 133 per cent between 1989 and 2002. The 400 group as a whole 
controlled over 2 per cent of total personal wealth in 2002, up from 1.6 per cent in 1989 and just 
0.8 per cent in 1982. See Kennickell, n 54 above; see also Henwood, n 52 above, 119-120. 

63 See Wolff, n 52 above, 4; n 58 above, 3. 
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Table2 Distribution of Stock Ownership in the US, SCF Data 1998 (Source: Poterba)™ 


Excluding Pensions (%) Including Pensions (%) 
Top 0.5% 41.4 37.0 
Next 0.5% 11.8 10.7 
Next 4% 27.7 27.2 
Next 5% 10.3 11.3 
Next 10% 7.2 9.8 
Bottom 80% 1.7 41 
Top 1% 53.2 47.7 
Top 10% 91.2 86.2 


So far as stock ownership specifically is concerned, as Table 1 shows, Kennickell’s 
analysis reveals to be the concentration of stock ownership, direct and indirect, 
even greater than the concentration of wealth in general. The share of the highest 
decile of the wealth distribution of direct and indirect holdings of bonds and cor- 
porate stock was, he says, ‘particularly large’. The SCF data indicates that although 
simple deposit accounts and houses and vehicles remain the most important assets 
outside the wealthiest 10 per cent, the proportion of assets attributable to direct 
and indirect stock holdings did indeed increase markedly after 1989, particularly 
for those in the 50th to 90th percentiles of the wealth distribution, rising from 
about 5.6 per cent in 1989 to 17 per cent in 2001. But this had little effect on the 
overall distribution of stock ownership. In 2001 the wealthiest one per cent of 
Americans still held (directly and indirectly) over a third of corporate equity and 
the next wealthiest nine per cent over 43 per cent. The wealthiest tenth of the 
American population thus accounted for just under 77 per cent of corporate 
equity ownership. In contrast, the bottom half of the population accounted for 
only 1.4 per cent." 

In a separate analysis of the 1998 SCE James Poterba similarly concludes that the 
distribution of stock ownership is ‘highly skewed’. Indeed, as Table 2 indicates, 
Poterbas analysis suggests that the distribution of corporate stock is even more 
concentrated at the top end. 

Poterba estimates that in 1998 the one per cent accounted for over 53 per cent of 
corporate stock ownership when pensions were excluded and nearly 48 per cent 
when pension wealth was taken into account. By contrast, the bottom 80 per cent 
accounted for only four per cent of stock ownership when pension wealth was 
included, falling to 1.7 per cent when it was not.°* Wolff paints a similar picture, 
calculating that in 1998 the richest one per cent of households held half of all out- 
standing stock, financial securities and trust equity, and 36 per cent of investment 
real estate. The wealthiest ten per cent of households accounted for about 90 per 
cent of stocks, bonds, trusts and business equity, and about three-quarters of 








64 Poterba, n 55 above, 116. 

65 Kennickell n 54 above. He notes that the proportion of both directly and indirectly-held stock 
owned by the highest 10 per cent of the wealth distribution declined a little after 1998 (the differ- 
ence being captured by the next wealthiest 40 per cent), This might account for the even higher 


levels of concentration found in Poterba’s analysis, which was based on the 1998 SCE 
66 Poterba, n 55 above, 101-102. 
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non-home real estate. Moreover, despite the fact that 48 per cent of households 
owned stocks directly or indirectly through mutual funds, trusts, or various pen- 
sion accounts, the richest ten per cent of households still accounted for 79 per cent 
of stock ownership, only slightly less than their 85 per cent share of directly 
owned stocks and mutual funds.” Things are not, it would seem, looking up 
quite as much as Mitchell thinks. On the contrary, as Doug Henwood says, ‘it is 


hard to see much democracy in the distribution of [US] stock ownership’.® 


The distribution of share ownership and financial wealth in the UK 


The distribution of financial wealth in the UK is harder to assess, the data on 
wealth and asset holding being significantly less comprehensive.” In relation to 
share ownership specifically, for example, there is not only less information on 
direct ownership but relatively little quantitative data on the distribution of UK 
pension fund wealth.” Despite this, it is possible to paint a reasonably accurate, 
broad brush picture using the data provided by UK household surveys and the 
general measures of the distribution of wealth constructed by the Inland 
Revenue. 

It is clear from the Family Resources Survey (FRS),” for example, that, as in 
the US, there has been a gradual increase in the importance of shares, mutual 
funds, life insurance, and other relatively risky assets in UK household portfo- 
lios.” The FRS shows that by 1998 just under 28 per cent of households (6.7 mil- 
lion) held stocks directly and just under 17 per cent (4 million) held them 
indirectly in PEPs, unit trusts or mutual funds, but excluding direct contribution 
pension schemes. Taking the two together, 34.8 per cent (8.3 million) of house- 
holds held stocks either directly or indirectly.” Although rates are lower than in 
the US, in comparison to European countries such as France, Germany, Italy and 
the Netherlands, the UK has unusually high levels of direct and indirect stock 
ownership. It is clear, however, that stock market participation rates are much 
higher among the higher income decile groups and that participation rates for 
households in the bottom half of both the income and financial wealth distribu- 
tions remain very low. A large proportion of European stockholders ‘belong to 








67 Wolff, n 52 above, 5—6; n 58 above, 8—16. 

68 Henwood, n 52 above, 122. 

69 See Banks and Wakefield, n 27 above, 204, 217-18. 

70 See Banks and Wakefield, ibid 213. The significance of this is heightened by the fact that a higher 
proportion of corporate shares are held by pension funds here than in the US. 

71 The FRS is a large computer assisted personal interview (CAPI) survey run by the Central Statis- 
tical Office, involving around 23,000 households: see Guiso et al (eds), above n 27, 10-11, 62, 202. 
Some data is also provided by the Family Expenditure Survey (FES): see Banks and Tanner, n 22 
above, 38. 

72 Direct share ownership was far less common in the UK than in the US in the early 1980s, but grew 
more rapidly following privatization. By mid 1990s about one quarter of British households 
directly owned stock, compared to one-third of American households: J. Banks R. Blundell and 
J.P. Smith, ‘Understanding Differences in Household Financial Wealth between the United States 
and Great Britain (2003) 38 Journal of Human Resources, 241, 259. ` 

73 This represented an increase of 8 per cent from 1995. For the reasons for the exclusion of direct 
contribution schemes, see Banks and Wakefield, n 27 above, 207, 213. 
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Table3 Percentage of UK Households investing in stocks, by financial asset quartiles” 








Quartiles (low to high) 
I H it IV 
Stocks (direct) 16 i 11.7 38.7 59.5 
Mutual Funds 15 58 168 43.4 
Pension Funds 6.8 22.9 26.0 25.1 
All Three 91 34.0 58.8 776 





groups with considerable amounts of overall financial wealth’. Confirming this 
in the British context, James Banks and Matthew Wakefield report that ‘only cer- 
tain types of UK household typically [directly] own any shares at all and that the 
‘typical UK. stockholder’ is ‘middle-aged, well-educated and wealthy’.”” This is 
borne out by the fact that the median wealth of TESSA and PEP holders is 
around twenty times that of the population at large.” Indeed, as Table 3 shows, 
even when the most important forms of indirect holding are taken into account, 
the proportion of households owning stock is much higher in the upper quartile 
of the financial wealth distribution.” 

It is also clear that there has been little change in the numbers directly owning 
shares in the UK since the late 1980s” and that while the government’ privatiza- 
tion programme widened direct share ownership, it did little to deepen it.” A large 
proportion of shareowners still only hold shares directly in privatized industries 
or recently demutualized building societies and their direct equity holdings are 
correspondingly small. ** Although there is no detailed data on the value of finan- 
cial holdings, some data is provided by the Inland Revenue’ calculations of the 
distribution of wealth and by surveys such as the British Household Panel Sur- 
vey.” Drawing primarily from inheritance and capital transfer tax returns, for 





74 Source: Banks and Wakefield, n 27 above, 209. 

75 Guiso et al, n 28 above, 14—18, They have to exclude the UK from their calculations of stockhold- 
ing participation across the distribution of financial wealth because wealth deciles cannot be cal- 
culated from the available data. They note the strong correlation everywhere between education 
and age and stock market participation. 

76 Banks and Wakefield, n 27 above, 200, 202, 216. 

77 Banks and Tanner, n 22 above, x, 

78 For data on the percentage of households with occupational pensions (which has been hovering at 
around 50 per cent since the late 1970s) and personal pensions (now held by just under 20 per cent 
of households), see Banks and Tanner, ibid, 38, drawing on the FES. In 2000 one third of the 
British adult population still had no interest-bearing financial assets at all: see Banks and Tanner, 
ibid, x. 

79 See Banks and Tanner, n 22 above, 42—47. 

80 There is evidence that the greater awareness of share-ownership as an investment opportunity 
fostered by privatisation and demutualisation and by the availability of PEPs and ISAs has led to 
higher levels of direct ownership among younger people, though ‘not typically from middle or 
lower-income groups’: see Banks and Tanner, ibid, 43-44; Banks and Wakefield, n 27 above, 202. 

81 See Banks et al, n 72 above, 244. 

82 The BHPS is an annual interview survey of around 10,000 adults in around 5,000 representative 
households. Data on financial wealth was contained in two of the ten interviewing waves, those 
of 1995 and 2000. The BHPS does not, however, oversample high income and wealth households 
and for this reason almost certainly understates the concentration of wealth among the richest: see 
Banks et al, ibid, 245. 
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Table 4 Distribution among the adult population of marketable wealth (Source: Inland Revenue, 
Series C estimates) 





Year 


Concentration of wealth among adult population 





Most Wealthy Percentages of Population 
1 2 5 10 25 50 





Percentage of Wealth Owned Gini Co-Efficient 





1976-79 20.75 26.75 37.75 49.75 71.25 92.00 65.25 
1980-83 18.00 25.00 36.25 49.75 72.75 91.25 64.50 
1984-87 18.00 24,25 36.00 49.50 73.75 90.75 64.75 
1988-91 17.25 23.75 35.75 47.75 70.75 92.25 64.50 
1992-95 18.50 26.00 38.25 50.75 73.00 92.75 66.00 


1996 
1997 
1998 
1999 
2000 
2001 


20.00 27.00 40.00 52.00 74.00 93.00 68.00 
22.00 30.00 43.00 54.00 75.00 93.00 69.00 
22.00 28.00 40.00 52.00 72.00 91.00 69.00 
23.00 30.00 43.00 55.00 74.00 94.00 70.00 
22.00 29.00 42.00 55.00 74.00 94.00 69.00 
23.00 30.00 43.00 56.00 75.00 95.00 70.00 


example, the Inland Revenue has for many years produced estimates of the 
distribution of personal wealth, principal among them the so-called ‘Series C’ 
estimates of ‘marketable wealth’.** These underline the magnitude of the distribu- 
tional inequalities in the UK. 

Some data on the distribution of financial wealth more specifically is provided 
by the BHPS, the most complete and up-to-date microdata for studying the 
[financial] wealth of the British population.” Although it gathers little informa- 
tion on the value of pension wealth, the BHPS now elicits a considerable amount 
of information on individual savings, investments and debts. The data gathered by 
the 2000 survey reveals that, as in the US, the distribution of financial wealth in 





83 


84 


The series ¢ estimates are constructed from the information provided by inheritance tax returns. 

Although very useful, they are based on non-random samples (the recently deceased) and provide 
little information on the structure of the wealth holdings, and particularly the financial wealth 
holdings, of the majority of the population (while individuals have to reveal their income for tax 
purposes every year, they do not have'to do so with their wealth): see Banks and Tanner, n 22 
above, 3-4, 7-16. The 1976-1995 figures have been averaged; those for 2000 and 2001 are provi- 
sional. The gini coefficient is a measure of the inequality of a distribution, ranging between 0 (no 

inequality) and 1 {all resources owned by one person). 

‘Marketable wealth’ includes land and buildings, (directly owned) stocks and shares, trade assets, 

shares in private companies and partnerships, bank and building society accounts, cash, life assur- 
ance policies and cars and other durable goods; but excludes such things as occupational and state 
pensions as they are usually contingent rights which cannot readily be realised: see Inland Revenue 
Statistics (1998), para 18. The estimates are compiled by using an ‘estate multiplier method’ which 
estimates the wealth of the living by regarding those who die in any one year as a sample of the 
whole population, with some adjustments to take account of the different mortality rates for peo- 
ple of different age, sex and marital status. This method was endorsed by the Royal Commission on 
the Distribution of Income and Wealth (1975, Report 1: Cmnd 6171) as the most appropriate way of 
estimating the distribution of wealth in the personal sector. 


85 J. Banks, Z. Smith and M. Wakefield, ‘The Distribution of Financial Wealth in the UK: Evidence 
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from 2000 BHPS Data’ (London: IFS, Working Paper 02/21, 2002) 4. 
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Table5 Net Financial Wealth in the US and the UK, by percentile of financial wealth (Measured in 
1995 US dollars, thousands)** 








. PSID (US) BHPS (UK) 
Percentile Net Financial Wealth 1984 1989 1994 1995 Lower 1995 Higher 
50 31 40 41 15 2.3 
70 16.0 22.6 22.6 93 12.4 
90 - 823 101.3 141.1 54.3 72.2 
95 146.2 178.8 249.2 100.9 139.7 
98 276.7 359.6 465.2 184.0 251.1 


the UK is extremely unequal?” and very heavily concentrated at the top end of 
the distribution.** Thus while mean net financial wealth — money held in savings 
and investments minus debt — was over £12,000, median net financial wealth, a 
more accurate guide to the middle of the distribution, stood at only £600. Indeed, 
a quarter of families were £200 or more in debt.” Particularly striking were the 
differences between the distributions of income and wealth. In 2001, the ratio 
between the 90th (richest) and 50th (middle) percentiles of the income distribu- 
tion was around two, whereas that in the net financial wealth distribution was 58. 
The inequality in the distribution of wealth is thus ‘huge’ compared to that found 
in the distribution of income.” Other studies have broadly confirmed these find- 
ings.” 

As Table 6 shows, the eion of wealth directly held in stocks and shares 
specifically is also ‘highly skewed, with extreme concentrations once again in the 
wealthiest 5-10 per cent of households.’ Thus although the top of the wealth dis- 
tribution contains a relatively small number of households, in both the US and the 
UK these households hold and control 4 disproportionate amount of stocks.” 

The 1995 UK and 1984 US figures are virtually identical, suggesting that after 
the stock market surge of the early 1990s ‘British households had stock wealth 








86 See Banks etal, n 72 above. The table was compiled from the PSIDs for 1984, 1989 and 1994 and the 
BHPS for 1995, the design of the latter having been modelled in part on the former. Data is for 
selected percentiles starting at the median. Because of the methodology employed by the UK 
survey a single estimate of household wealth was impossible to provide, hence the upper and 
lower ‘bounding’ method employed. 

87 J. Banks, R. Blundell and J. P. Smith, “Wealth Inequality in the United States and Great Britain’ 
(London: Institute of Fiscal Studies, WP 00/02, 2000) 12. Their comparisons are based on the Panel 
Survey of Income Dynamics (PSID), supplemented by the SCE in the US; and the BHPS, sup- 
plemented by the Family Expenditure Survey (FES) and the Financial Research Survey (FRS) in 
the UK: see above, 6-7. 

88 See Banks et al, n 85 above. 

89 Banks et al, n 86 above. Because of the extreme skew in wealth distributions, means are treacher- 
ous summary statistics to use for household wealth as they are heavily influenced by a small num- 
ber of individuals with very large holdings. 

90 Banks et al, n 85 above, 7-8. 

91 See for example, W. Paxton, “Wealth Distribution - the Evidence’ (London: IPPR. Report, Sep- 
tember 2002); and P. Johnson and S. Tanner,‘Ownership and the Distribution of Wealth’ (1998) 75 
Political Quarterly 365. 

92 Banks et al, n 86 above, 23. 

93 Guiso et al, n 28 above, 16. 


© The Modern Law Review Limited 2005 65 


Shareholder Primacy 








Table 6 Value of stocks and shares, by percentile of wealth held in stocks and shares (Measured in 1995 
US dollars)” 


1995 BHPS (UK) 1984 PSID (US) 1994 PSID (US) 
%tile All Sh only All Sh only All Sh only 
50 ~- 10.1 - 99 - 20.5 
70 - 311 - 21.3 2.0 511 
90 15.5 116.4 14.2 99.3 511 204.5 
95 50.5 156.8 42.6 141.9 139.9 306.7 
98 116.4 - 326.0 127.7 354.8 306.7 511.2 
Mean 10.3 43.4 10.1 40.7 28.7 83.4 


similar to American households ten years earlier.” There is also evidence that the 
skewing has not been greatly alleviated by the growth in occupational and perso- 
nal pensions. Until the mid 1990s the Inland Revenue compiled estimates which 
took account of the capitalised value of private (mainly employment-related) and 
state pension rights (the ‘Series D’ and ‘Series F estimates). As one would expect, 
these show slightly lower levels of distributional inequality than the Series C esti- 
mates, but the percentage of wealth owned by the top ten per cent still hovered 
around 43 per cent throughout the period 1980-1994, and that owned by the top 
quarter at just under 70 per cent.” 

Although, therefore, the base of the financial pyramid has undoubtedly 
widened in recent years and although the distribution of financial wealth in the 
UK is not quite as skewed as in the US, financial property and share ownership in 
the UK is still very heavily concentrated. Despite the rise of the equity culture, 
most British and American households possess ‘very few financial assets, the top 
five per cent having more than 50 times those of the median household.” Indeed, 
the concentration of financial asset ownership at the upper end of the British and 
American wealth distributions is, Banks, Blundell and Smith argue in their com- 
parative study, the ‘real story’. It is also, however, at this upper end that there are 
‘critical differences’ between the two jurisdictions: the top fifth of American 
households have considerably more financial wealth than their counterparts in 
the UK.” What is clear is that in both countries the ‘public shareholder class’ upon 
whose emergence Hansmann and Kraakman attach so much weight, is not only 
not quite as ‘broad’ as sometimes suggested but is for the most part very shallow in 
its holdings. The result is that even within jurisdictions where direct and indirect 





94 Banks et al, n 72 above, 262. 

95 Banks et al, n 72 above, 260. 

96 They were discontinued because of growing computational difficulties: see Inland Revenue Statis- 
tics (London: Stationery Office: 1998) chapter 13, para 21. In the Series E figures, which take 
account of state pension entitlements, distributional inequality is slightly lower still: see Tables 
13.6-13.7. The estimates again show significant increases in inequality from the mid 1980s. 

97 See J. Smith, ‘Why is Wealth Inequality Rising? in E Welch (ed), The Causes and Consequences 
of Increasing Inequality (Chicago: University of Chicago Press, 2001). 

98 Banks et al, n 72 above, 248. 


66 © The Modern Law Review Limited 2005 


Paddy Ireland 





share ownership has become more widespread, shareholder primacy remains in 
essence the primacy of a small, privileged elite; the primacy of the wealthiest 
ten percent. If one broadens and globalises the picture — in order to take 
account of the fact that a significant proportion of the interest and dividends 
accruing to financial property is derived from the labour of people else- 
where in the world, among the great majority of whom financial property 
ownership is virtually non-existent — this elite begins to look smaller still. Against 
this backdrop, any claims that we are entering an era of ‘peoples capitalisn? are 
risible. 


THE CONTRADICTIONS OF SHAREHOLDING 
The increasing illegibility of class 


It would, however, be mistaken to conclude that nothing much has changed. As 
Hansmann and Kraakman suggest, the spread of stock ownership has contributed 
to the blurring of traditional class distinctions. Spurred on by the fear that by the 
time they retire (or require medical care, or lose their jobs) the supports provided 
by the welfare state will be inadequate, and encouraged no doubt by the steady 
rise in share prices in the 1980s and 1990s, more and more workers have invested 
money in the stock market, usually via institutions and retirement funds. As a 
result many now have a foot (or toe) in more than one class camp, being both 
wage-labourers and owners of modest amounts of capital. Some commentators, 
harking back to Peter Druckers idea of ‘pension-fund socialism,” see in this an 
opportunity for worker-shareholders to press for the adoption of less rapacious, 
more socially responsible, worker-friendly corporate policies.° At present, how- 
ever, the money that wage-earners hand over to money managers simply joins the 
general pool and is managed no differently. Indeed, most workers have even more 
reason than wealthy investors to be concerned with getting the best possible 
returns from their modest financial assets, as this may well be the key to averting 
an impoverished old-age." Even more importantly, perhaps, these workers are 
very much in a minority, a modern-day ‘labour aristocracy’, for even in the 
wealthiest parts of the West, let alone elsewhere in the world, many working peo- 
.ple have no financial property at all and many others have insufficient to fund 
comfortable retirements. While it would, therefore, be mistaken to assert, as did 
Drucker, that ‘worker and capitalist are one and the same person, there is little 
doubt that the Social security capital’ or deferred labour income’ that has flooded 
into the capital markets in recent years has served further to blur ‘the traditional 


dividing line between wage-income and capital accumulation’, contributing 





99 P. Drucker, The Unseen Revolution: How Pension Fund Socialism Came to America (London: Heine- 
mann, 1976). 
100 See, for example, R. Minns, ‘The Social Ownership of Capital’ (1996) 219 New Left Review 42. 
101 See W. Seccombe's account of the Ontario Teachers Pension Plan, ‘Contradictions of Shareholder 
Capitalism’ in Socialist Register (1999), 76, 92-94. 
102 Drucker, n 99, quoted in Seccombe, n 101, 91-92. 
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to what Richard Sennett has called the increasing ‘illegibility’ of class and class 
structures.” . 


The growth of shareholder power 


The significance of widening of share ownership goes beyond its impact on class 
consciousness and identity, however. Even for the privileged minority of workers 
who benefit from sufficiently well-paid employment to become financial prop- 
erty owners, let alone for the much larger number around the world who do not, 
the growth in financial property ownership has had a downside. The nature of 
this can, perhaps, best be grasped by returning to the man on the sofa and the 
man who had yet to leave his pyjamas. 

Contrary to the claims made by the advertisement, of course, the man on the 
sofa was not working. But someone, somewhere certainly was, enabling the sofa- 
bound man to make more money from the money that he had invested in the 
financial institution concerned. As Aristotle and the scholastics pointed out, 
money does not make more money by itself;°* lacking ‘organs for generating 
any other piece’, it is inherently unproductive.” The payment of interest entails 
taking part of the product of the labour of others. And it is, of course, precisely 
these unknown others, working in unknown places, in unknown industries, for 
unknown wages and in unknown conditions, who were generating the wealth to 
which the men in the advertisements were entitled to lay partial claim by virtue of 
their ownership of financial property. The adverts were thus vividly illustrative of 
the nature of the property forms which are now so central to modern capitalism 
and, indeed, of some of the reasons for the growing illegibility of class relations. 
Nowadays, the key to wealth and power is increasingly to be found in the own- 
ership of that most abstract and impersonal of commodities, money — and, 
through it, of the intangible financial property forms that confer titles to revenue. 
It is these that enable some people in one part of the world to lay claim, through 
their rights to receive interest and dividends, to part of the product of the labour 
of others in other parts of the world while lying on their sofas or in their beds. 
Indeed, the adverts also shed light on the contemporary idea that the working 
class is disappearing, for more and more of the work that sustains the relatively 
privileged lifestyles of so many in the West now takes place offshore, in far-away 
sweatshops in places like China, which seems finally to have become a worker's 


103 R. Sennett, ‘The Legibility of Class’ in D. E. Davis, Political Power and Social Theory, volume 14 (Lon- 
don: JAI, 2000) 327-332, exploring the changing nature of social institutions and, in particular, 
the decline of the relatively stable, bureaucratic, pyramid-structured public and private institutions 
in which people could readily locate themselves and acquire the clear sense of self upon which 
(class) consciousness was based. The new capitalism is still class based, Sennett argues, and there 
is still consciousness of domination and subordination, ‘but the [‘flexible’] institutions of the new 
order work against consciousness of structure. We have emerging an organization of power and 
profit which takes advantage of its own illegibility’. 

104 Aristotle, Politics I, 8-10; Nicomachean Ethics V, 5. See also S. Miekle, ‘Aristotle and Exchange Value’, 
in D, Keyt and F Miller (eds), A Companion to Aristotle’ Politics (Cambridge, Mass: Blackwells, 1991) 
156-181. J. Noonan, The Scholastic Analysis of Usury (Cambridge Mass: Harvard UP, 1957). 

105 J. Bentham, Defence of Usury (1787), in Works, Volume III (New York: Russell and Russell, 1962) 16. 


68 © The Modern Law Review Limited 2005 


Paddy Ireland 





state, though not perhaps in quite the way envisaged by Mao. Arguably, in much 
of the developed world class has become not so much illegible as near-invisible, its 
traces confined to the ‘Made in. . ’ labels attached to the things we consume.” 

From this perspective, what we have seen in recent years, as Hansmann and 
Kraakman rightly say, is a significant increase in the power of the financial prop- 
erty-owning, shareholder class, a development to which the torrent of social 
security capital entering the world’ money markets has contributed. As more 
and more money has become concentrated in the hands of financial institutions 
and fund managers, so too has more and more power, power which has been used 
to exert intense pressure on corporate executives to maximise shareholder value’ 
and on policymakers worldwide to ‘open up markets’. The ‘rentier function has 
become institutionalized’ and with this ‘the influence of the financial sphere has 
become greater [than] at any time since the 1920s.” This is reflected in Hans- 
mann and Kraakman’s observations about ‘the new prominence of substantial 
institutions that have interests coincident with those of public shareholders’ — 
institutions that are ‘prepared to articulate and defend those interests’ and that are 
‘acting increasingly on an international scale’. The result is that “we now have not 
only a common ideology supporting shareholder-oriented corporate law, but also 
an organized interest group to press that ideology — an interest group that is broad, 
diverse, and increasingly international in its membership.” 

Operating through its institutional agents, the shareholder class has used a 
judicious mix of carrots and sticks to compel executives to seek to maximise 
shareholder wealth. Sometimes direct pressure is exerted by money managers — 
so-called shareholder activism; on other occasions it is exerted indirectly through 
capital markets and the market for corporate control. These sticks have been sup- 
plemented by executive remuneration packages based around performance 
bonuses and share options, packages which have contributed not only to the 
increasing, self-interested, executive focus on maximising shareholder value but 
to the explosion in executive pay, particularly in jurisdictions boasting Anglo- 
American style shareholder-oriented corporations and governance regimes. Cru- 
cially, however, as Wally Seccombe points out, while fund managers may have 
emerged as capitalism's ‘new magnates’, wielding tremendous power in financial 
markets, they are also compelled to submit to the disciplines of those markets.” 
Like the corporate executives upon whom they exert pressure, fund managers 
have themselves become subject to ever greater competitive pressures and forced 
to maximise financial performance. Ultimately, of course, this entails extracting 
as much unpaid, surplus labour as possible from workers for distribution to 


106 Foran illuminating account of the processes whereby money makes money, see B. Garson, Money 
Makes the World Go Around (London: Penguin, 2001). Garson invested part of her book advance in a 
small local bank and part in a mutual fund. She then followed her money around the world as it 
‘worked’ for her. The journey took her to the ForEx trading room of the Chase Manhatten Bank, 
to the planning offices of a multi-billion dollar petro-chemical refinery in Thailand, to Singapore, 
to Malaysia, and back to the US and a Union meeting in the living room of a sacked Sunbeam 
worker in Tennessee, one of the many victims of ‘Chainsaw A? Dunlap, the King of the down- 
sizers. 

107 D. Henwood, Wall Street (London: Verso, 1997) 263-264, 267. 

108 Hansmann and Kraakman, n 2 above, 453. 

109 Seccombe, n 101 above, 89. 
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shareholders and the owners of other forms of interest-bearing financial 
property.’ 

In this context, the growth in shareholder power is best seen as one aspect of the 
more general shift in the last thirty or so years in the balance of class forces around 
the world. Acting on behalf of the shareholder class, money managers have been 
snapping up the shares of companies whose top executives aggressively slash the 
payroll, shut-down unprofitable plants, sell off sideline businesses and use the 
profits extracted by ruthless cost-cutting to boost dividend payouts and repurch- 
ase company shares’."" The desire to ‘unlock shareholder value’ has generated 
downsizing, re-engineering, spining-off and outsourcing, and seen labour come 
more than ever to be treated as nothing more than an expendable commodity. 
Wage bills have been cut, real wages have stagnated, job insecurity has increased, 
‘long-hours’ cultures have emerged, and working practices and labour markets 
have been made more ‘flexible’. Flexibility is, of course, primarily demanded not 

Jor but of workers, and with the growing financial pressures which have accompa- 

nied stagnating real wages and the decline of the welfare state generating a grow- 
ing need for all adult householders to work, women in particular have suffered, 
entering the paid workforce while still shouldering the bulk of domestic labour. 

Paradoxically, then, while the rise of the equity culture has seen more and more 
working people become financial property owners, by contributing to the grow- 
ing power of the shareholder class and more vigorous assertion of the shareholder 
primacy norm it has also intensified the market imperatives which have borne 
down so fiercely on working people worldwide." Financial power has been used 
to discipline workers and to create huge, new, amorphous, unorganized, easily- 
exploited proletariats. The rise of the equity culture has thus been part of larger 
processes which have hardly operated for the benefit of workers qua workers even 
in the developed world, let alone for their less fortunate counterparts elsewhere. 
Until recently, writes Robert Reich, 


the norm had been .. . that if a company was highly profitable, workers could be 
assumed to have steady employment [and] if company profits increased, workers 
benefits and wages would increase with them ... That is no longer the case... 
Highly profitable companies now shed thousands, if not tens of thousands, of 
workers. In doing so, companies are in certain cases doing nothing more than redis- 
tributing income from employees to shareholders.” 


Indeed, it is not even clear that share and financial property ownership will enable 
the new labour aristocracy to realise its principal goal ofa financially secure retire- 
ment, for in recent years the flood of pension money into the markets has con- 


110 See Garson, n 106 above. Everyone who acquired Garson’s money had to find something profit- 
able to ‘invest’ it in. It was this imperative, Garson suggests, coupled with the growing dearth of 
profitable domestic investment outlets, that lay behirid the American championing of the disman- 
tlement of the controls on capital flows and the opening up of money markets and globalisation. 

111 Seccombe, n 101 above, 79. 

112 This is one of the themes of Garson’s book, n 106 above. It casts light not only on the way interna- 
tional money markets work but on the impact of the shareholder primacy norm and the search for 
‘shareholder value’ on ordinary working people around the world. It also makes plain how mis- 
leading the term ‘investment’ can be: much of the money ‘invested’ on her behalf was not put into 


something new but spent on existing titles to revenue. 
113 R. Reich, Harper’s Magazine May 1996, 38. 


70 ; ©The Modern Law Review Limited 2005 


Paddy Ireland 





tributed to the dramatic rise in stock market prices, greatly increasing the cost of 
buying titles to future revenue. Moreover, with the end of the bull market, many 
pension funds have been seriously depleted, contributing to the various collapses, 
scandals and scares of recent years. With a bear market a seemingly constant threat, 
and with many funds suffering from a declining ratio of contributors to benefi- 
ciaries, there is considerable risk of further problems in the future. Women, again, 
are especially vulnerable to poverty in old-age. Henwood sums things up with 
typically curt acerbity. It seems odd’, he writes, ‘that workers should be asked to 
trade a few extra percentage points return on their pension fund, on which they 
may draw some decades in the future, for 30 or 40 years of falling wages and ris- 
ing employment insecurity’. As he says, the point of shareholder activism ‘is to 
increase the profit share of national income and to claim a larger portion of that 
profit share for rentiers. Any gains to people of modest means are accidental’. The 
hints and suggestions in the debates surrounding corporate governance that the 
average stockholder is ‘you and me’ and that ‘the portfolio managers demonized 
as greedy Wall Streeters are really managing all of society's savings for the long- 
term interest of all’ simply do not survive close scrutiny.“ 


Share ownership and the changing distribution of wealth 


Given the grossly unequal distribution of financial property, it is not, perhaps, 
surprising that notwithstanding the broadening base of the financial pyramid, 
the last twenty or so years have seen a widening rather than a narrowing of wealth 
inequalities. In both the US and the UK, the 1980s saw a reversal of equalising 
trends which had begun in the 1930s."° In the US, as Table 5 shows, the distribu- 
tion of financial wealth was far more unequal in the mid 1990s than it had been a 
decade earlier," and by the millennium’s turn the gap between ‘the haves and the 
have-nots [was] greater than at any time since 1929’."” James P. Smith, a Senior 
Economist at RAND, confirms that household wealth inequality in the US 
‘increased steadily’ between 1984—94, particularly within the upper half of the dis- 
tribution. Moreover, the trend was even more dramatic in financial assets alone, 
for while there was little change in the assets held by the typical household, the 
value of those held by the top five per cent increased by 50 per cent.’ ‘Contrary 
to popular perception’, therefore, the ‘go-go years of the 1980s and 1990s did not 
offer everyone a piece of the action’. They were, rather, à party for those at the 


very top of the wealth distribution.” 





114 Henwood, n 107 above, 293. 

115 On the downward trend in wealth inequality in the US and the UK from the 1920s to the 1980s, 
see Davies and Shorrocks, n 51 above 639-640; Wolff, n 58 above, 8-9. 

116 According to Wolff, the share of the top 1 per cent of wealth holders rose by 5 per cent between 
1983 and 1998, while the wealth of the bottom 40 per cent showed an absolute decline, Almost all 
the absolute gains in real wealth accrued to the top 20 per cent of wealth holders, see Wolff, n 58 
above, 8-9. ; 

117 Wolff, ibid, 2. 

118 Smith, n 98 above; see also Banks et al, n 72 above, 260. 

119 Wolff n 58 above 2; Davies and Shorrocks, n 51 above 664, 646; Wolff, ibid, 2. He reports that the 
share of marketable net worth held by the top 1 per cent, which had fallen 10 percentage points 
between 1945 and 1976, rose from 34 per cent in 1983 to to 37 per cent in 1989. At the same time, the 
share of wealth held by the bottom 80 per cent fell from 19 to 16 per cent: Wolff, ibid, 12. 
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As Smith says, the ‘principal culprit’ for this rise in inequality is easy to find’: 
‘the stock market surge’ Poterba agrees. There were, he observes, sharp differ- 
ences in the growth rates of the components of net worth between 1989 and 1998. 
The real value of tangible assets, for example, increased by only 14 per cent and the 
real value of financial assets other than equities by 38 per cent. The real value of 
equities, on the other hand, rose by 262 per cent. More than 60 per cent of the 
wealth creation during this period was, therefore, attributable to the rising value 
of stock holdings. For most US households, however, these increases in stock 
values had, as Poterba points out, only ‘modest wealth effects’, as most households 
have ‘no or very limited holdings of corporate stock’. In 1998, for example, less 
than 16 per cent of households held stock whose value exceeded the gross value 
of their home (and nearly half of these did not own a home at all) and under eight 
per cent of households both owned a home and stocks of greater value. Indeed, 
even an across-the-board increase in asset values would have ‘only a modest effect 
on ... most households, since most households h[ave] relatively few assets to 
begin with.” That the boom in stock prices brought significant benefits only to 
those at the very top of the wealth distribution was, then, entirely predictable. As 
James Davies and Anthony Shorrocks observe, because ‘corporate stock is held 
disproportionately by the wealthiest families, wealth inequality can be expected 
to rise during stock market booms’ As, for the same reason, it can when the 
shareholder primacy norm is strengthened. 

It is clear that the last couple of decades have also seen a reversal of the long 
trend towards greater equality in the distribution of wealth in the UK. The first 
half of the twentieth century saw a considerable redistribution of wealth from the 
very rich (the top one per cent) to the upper middle classes (the top ten per cent), 
although in 1950 over half of personal wealth was still in the hands of the most 
affluent one per cent and 85 per cent in the hands of the richest tenth. The post- 
war period saw still further downward redistribution, with a continuing fall in 
the share of the richest one per cent and a significant increase in the share of the 
middle classes. The bottom 80 per cent of the adult population, for example, saw 
their share of total wealth rise from eight per cent in the 1930s to 35 per cent in the 
1970s. But redistribution stalled in the late 1970s and early 1980s, and went into 
reverse in the 1990s. As Table 4 shows, between 1985 and 2001 the share of total 
personal wealth held by the richest one per cent increased from 18 per cent to 23 
per cent, the share of the richest five per cent from 36 per cent to 43 per cent, and 
the share of the richest ten per cent from 48-50 per cent to 55—56 per cent. At the 
same time, the share of the bottom half of the population fell from 8-9 per cent to 
5—6 per cent, with the result that the gini coefficient of inequality rose from 64-65 
to 69-70. The last two decades may have seen wealth creation on an unprece- 
dented scale, primarily as a result of stock market gains and rising property values, 
but the gains have been very unevenly distributed. 





120 Smith, n 97 above, 16; Banks et al, n 86 above, 24, On the deterioration in the racial distribution of 
wealth, see Wolff, ibid, 3. 

121 Poterba, n 55 above, 99-102. 

122 On the changing values of US stock holdings, see Wolff, n 58 above, 28-29. 

123 See Paxton, n 90 above, 3, drawing on the Inland Revenue estimates. 
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It is harder to trace the changes in the distribution of UK financial wealth spe- 
cifically since the 1980s because of the limited availability of relevant data, espe- 
cially for the earlier years. However, by drawing on a variety of sources Banks, 
Blundell and Smith are able to cast some light on developments. Their conclusion 
is that ‘strikingly, the bottom three quarters of the distribution of net financial 
worth remain[ed] close to constant in real terms’ during the 1990s. This was in 
contrast to the US where this was true only for the bottom half. Moreover, in the 
UK substantial real increases in financial assets were to be found only át the 90th or 
even 95th percentiles and above’. There was, in other words, a lack of growth at 
both the bottom and middle of the distribution. Indeed, as of the late 1990s, one 
third of the British population still had no interest-bearing financial assets at all, 
and one tenth no assets of any kind. In short, in the UK the real gains from the 
stock market boom were probably concentrated in even fewer hands than in the 
US.™ Other studies looking only at financial assets have confirmed the growing 
inequalities and also highlighted the increasing numbers with no assets at all. 


A TRIUMPH FOR EFFICIENCY OR POWER? 
Law-and-economic determinism: the new vulgar marxism? 


What light does this cast on the growing strength of the shareholder primacy 
norm? According to Hansmann and Kraakman, the emerging consensus flows 
from the ‘widespread disenchantment with a privileged role for managers, 
employees, or the state in corporate affairs’ and the growing belief, based on ‘logic 
and experience’, that shareholder-oriented corporations are the best means to 
achieve the end of aggregate social welfare’. There are, they suggest, three factors 
at work: ‘the failure of alternative models, the competitive pressures of global 
commerce; and the shift of interest group influence in favor of an emerging 
shareholder class’. Historically, their argument runs, various alternatives to the 
shareholder-oriented model of the corporation have been tried — some manager- 
oriented (the US), some labour-oriented (Germany), some state~oriented (France, 
Japan), some a mixture of these (Netherlands). Ultimately, however, all have ‘lost 
much of their normative appeal’, as have the stakeholder models which emerged 
in their wake, because ‘important economic forces’ have made the virtues of the 
shareholder-oriented model ‘increasingly salient’. The latter, they argue, has now 
come to be recognized as superior ‘by force of logic, by force of example, and by 
force of competition. ”® 

On closer inspection, it becomes clear that these forces are at root one and the 
same. Like law-and-economic analyses in general, Hansmann and Kraakman’s 
arguments are underlain by a belief in a politically neutral, transhistorical, mar- 
ket-based, purely ‘economic’ rationality or logic, which is always struggling to 





124 Banks et al, n 86 above, 26-27; Banks and Tanner, n 22 above, x. 

125 See, for example, Banks and Tanner, ibid, 53-57, In 2000-2001, 28 per cent of households and 67 
percent of single parents (most of whom are women) had no savings at all, see Paxton n 90 above, 
6-7. 

126 Hansmann and Kraakman, n 2 above, 441-449. 
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assert itself, which common law judges often intuitively grasp and act upon, and 
which, if allowed free reign, operates to maximise aggregate social welfare. For 
Hansmann and Kraakman, this rationality provides ‘persuasive reasons’ for believ- 
ing that the shareholder-oriented model of the corporation, particularly if charac- 
terized by dispersed, ‘outsider’ shareholding, ‘offers greater efficiencies than the 
prinicipal alternatives. Being more market-based and more subject to (financial) 
market disciplines, shareholder-oriented corporations are, a priori, economically 
superior. In their view, confirmation of this is to be found in the economic per- 
formance in recent years of the ‘developed common law jurisdictions’ (with their 
shareholder-oriented corporations) relative to those of ‘the principal East Asian 
and continental European countries’ (with their more stakeholder-friendly mod- 
els). Hansmann and Kraakman recognise that not long ago German and Japanese 
firms ‘were winning the competition’ and that many commentators, including 
some in the US, were arguing that their corporate governance regimes and mod- 
els of capitalism were superior. But, they claim, any suggestion that the more 
recent successes of the American economy might themselves prove ephemeral 
are based on a ‘mistaken interpretation of the nature of economic competition in 
recent decades. Previously, American corporations were manager-oriented and 
correspondingly less-than-efficient, hence their relatively poor performance in 
the 1960s and 70s. Only in the last decade or so have they become genuinely share- 
holder-oriented, at which point, with competition becoming truly international 
for the first time, the state- and labour-oriented corporations of Japan and Ger- 
many have simply been ‘out-competed’.’”” 

From this perspective, if market forces, and financial market forces in particular, 
are encouraged and permitted to operate without impediment, economic logic 
will generate convergence towards shareholder-oriented corporations. And this, 
Hansmann and Kraakman argue, is precisely what is happening. Equity markets 
are growing not only in Europe but throughout the developed world, and with 
this the economic logic of the market is inevitably asserting itself, subjecting cor- 
porations to its inexorable will and compelling convergence on the more efficient 
shareholder-oriented model. The latter’s victory should ‘not [therefore] come as a 
surprise“? On the contrary, it is the absence of Anglo-American, shareholder- 
oriented, dispersed-ownership structures, rather than their presence, which is in 
need of explanation, hence the tendency of some recent US scholarship to focus 
on the reasons for their non-emergence in certain jurisdictions, something com- 
monly attributed to legal, political and cultural impediments, such as inadequate 
minority shareholder protection’? and the overly-interventionist states and 
anti-shareholder ideologies associated with European social democracy. It is in this 
context that use is made of the idea of ‘path dependency’ to refer to the historical 
and cultural phenomena which have generated and sustained ‘inefficient’ (insuffi- 
ciently shareholder-oriented) arrangements and impeded the emergence of 
market-based, economically ‘rational’ and ‘fficient’ (shareholder-oriented) 








127 ibid 450, 468. 

128 ibid 468. 

129 See La Porta et al, ‘Investor Protection and Corporate Governance’ (2000) 57 Journal of Financial 
Economics 3. : 


74 © The Modem Law Review Limited 2005 


Paddy Ireland 





structures. ”? The curious result is that Hansmann and Kraakman’ analysis is charac- 
terised by the same kind of economic determinism which characterises, or more accu- 
rately perhaps characterised, the unsophisticated, economistic and reductionist versions 
of Marxism associated with the base-superstructure metaphor. Like contemporary 
law-and-economics scholarship, these versions of Marxism also rigidly separated the 
determining economic sphere (base) from other social realms, the superstructural 
spheres of such things as politics and law; and like law-and-economics, they too tended 
to offer essentially linear, economically determined accounts of historical develop- 
ment. As it did for adherents of these versions of Marxism, history has for Hansmann 
and Kraakman an economically determined endpoint. As ‘the fetters on economic 
rationality and progress are removed, the politically neutral, purely economic logic of 
the market will assert itself, bringing (corporate) history to an end. It is deeply para- 
doxical that this work at one level elevates the economic to the highest possible status, 
exemplifying what Emmanuel Todd has called ‘the madness of economic determin- 
ism within [contemporary] American intellectual life”? while at another all but eras- 
ing that dimension of the economic concerned with income and wealth distribution. 


History resumes 


In the last few years, however, far from looking like a marker of corporate history's 
end, Hansmann and Kraakman’s thesis has come to look uncomfortably like the 
transient product of a particular historical conjuncture — a manifestation of the col- 
lapse of Stalinism, of the much hyped, decade-long expansion of the American 
economy and of the euphoria engendered by the stock market boom and sup- 
posed emergence of a‘New Economy’. In the second half of the 1990s, when. Hans- 
mann and Kraakman were formulating their theory, equity prices were still rising 
and the American economy was still seemingly moving dynamically forward, in 
stark contrast to the economies of its major rivals, Japan and Germany. In the mid 
1990s, however, the dollar, which had effectively been devalued by the American 
government in the mid 1980s at the time of the Plaza Accord, began to rise once 
more, depriving the US economy of ‘the main motor. . . [of] its impressive turn- 
around.’ For a while, the stock market continued to rise despite the fall in 








130 See L. Bebchuk and M; Roe ATheory of Path Dependence in Corporate Governance and Own- 
ership’ (1999) 52 Stanford Law Review 127, M. J. Roe, Political Determinants of Corporate Governance 
(Oxford: OUP, 2002). From this perspective, the highly fragmented ownership structures of the 
US and the UK are often seen as economically more rational, facilitating the operation of market 
forces, whereas the blockholding shareholding structures of continental Europe are seen as stand- 
ing in their way: the controlling shareholders are able to obstruct the economic logic of the mar- 
ket and to ‘dominate corporate policy no matter what the prevailing ideology of the corporate 
form’: Hansmann and Kraakman, n 2 above. 

131 For a critique of these versions of history and Marxism, see P. Ireland, ‘History, Critical Legal Stu- 
dies and the Mysterious Disappearance of Capitalism’ (2002) 65 MLR 120. One difference 
between the two bodies of thought is that while in these deterministic versions of Marxism law 
is a reflection of ‘the economic’, in law-and-econornics it is its servant and facilitator. 

132 E. Todd, After the Empire (London: Constable, 2004) 10. 

133 After decades of sustained growth and increasing productivity, in the 1970s the American econ- 
omy entered a period of stagnation and déclining profitability, in part because Japan and Germany 
had become highly effective economic competitors. The Plaza accord was aimed at making US 
manufacturing exports more competitive. 
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manufacturing pnofitabitte? which followed. Indeed, the ‘wealth effect’ which 
resulted underlay the sharply increased household borrowing which enabled the 
economy to continue to grow. ‘In effect’, writes Robert Brenner, the Federal Reserve 
replaced the increase in the public deficit that was so indispensable to US economic 
growth during the 1980s, with an increase in the private deficit during the second 
half of the 1990s — a kind of stock-market Keynesianism.. By mid 2000, however, the 
chickens had begun to come home to roost: amidst the rubble of numerous dot.com 
companies the US stock market began a sharp descent and by early 2001 the econ- 
omy had fallen into recession, continuing downwards despite a dramatic easing of 
credit. As the current account deficit began to scale new heights, it became increas- 
ingly clear to many that the stock market boom of the 1990s was in significant part a 
bubble and that the improved profitability was based not so much on miraculous 
productivity increases and a‘New Economy’ but on dollar devaluation, a decade of 
close to zero wage growth, serious industrial shake-out, declining real interest rates 
and a turn to balanced budgets’."* The ‘miracle’, such as it was, came, in other words, 
at the expense of Americas major rivals and ordinary working people. Against this 
backdrop, Hansmann and Kraakman’ extravagant claims began to look increasingly 
suspect." To make matters worse, by the millennium’ turn it had become clear that 
the attempts, led by American corporate lawyers and financial economists, to intro- 
duce shareholder-oriented, Anglo-American corporate laws into Russia were going 
horribly wrong.”° And by late 2001, as American corporations were engulfed by 
one financial scandal after another, it had become evident that the stock market 
bubble had been inflated in part by accounting malpractices ~ malpractices consid- 
ered by some endemic to the model of governance which evolved in the US in the 
80s and 90s. For Hansmann and Kraakman and their ilk, the first few years of the 
2ist century have been, as Margaret Blair says, 4 sobering time’. Or at least they 
should have been, for as Todd suggests, recent events have had a disorienting psy- 
chological and ideological impact in the US, leading at times to a denial of reality.” 
None of this, however, is to say that the shareholder primacy norm is not 
still gaining ground, nor that it will not continue to do so in the future. The 





134 R. Brenner, New Boom or New Bubble?’ (2004) 25 New Left Review 60-61. 

135 As I write (April 2004), the US economy appears to be showing signs of revival, but both the IMF 
and the OECD are warning that the US government’ ballooning budget deficit threatens the 
global recovery, see Guardian 15 April 2004, 19. 

136 Western, and particularly American, advisers rushed to transition countries to preach the virtues 
of financial market discipline and the importance of giving control rights to financial investors 
and ensuring that the institutional supports were in place to create and maintain markets in which 
financial property rights could be freely and securely traded: see B. Black and R. Kraakman, ‘A 
Self-Enforcing Model of Corporate Law’ (1996) 109 Harvard Law Review 1911. For Black’s admis- 
sion of error, see ‘Russian Privatization and Corporate Governance: What Went Wrong?’ (2000) 52 
Stanford Law Review 1731. 

137 Blair, n 15 above. The psychological impact of financial scandals in France is limited, Todd argues, 
because they simply confirm the prejudice that ‘France’s capitalism is crooked’. Since the fall of 
communism, however, America has ‘become one of the most ideological nations in the world, 
in its naïve belief in the perfection of the free-market and the productive power of the stock 
exchange’. In this context the ideological and psychological impact of scandals is much more pro- 
found. ‘The realization that their capitalism is in a way phoney produces disorientation, despair, but 
also, perhaps in a majority of cases, a denial of reality. They deny their own doubts and become fran- 
tic to stamp out heresy in others. . . . This, I think, is one of the reasons for the emergence of mas- 
sive irrational and unconscious factors in American political life’, Todd, n 132 above, 208. 
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significance of these events lies in the light that they cast on the reasons for this. As 
we have seen, Hansmann.and Kraakman argue that the growing consensus in 
favour of shareholder-oriented corporations is rooted in the economic performance 
of the jurisdictions in which it predominates’ in the 1990s when genuinely share- 
holder-oriented corporations were finally. brought into direct, international com- 
petition with alternative models and able conclusively to demonstrate their 
economic superiority. It has been this, they argue, that has persuaded more and 
more business, government and legal elites to adopt corporate laws dedicated to 
increasing long-term shareholder value.”* Recent events have undermined these 
claims and the €fficient capital markets hypothesis’ underlying them.” It now 
seems clear that for prolonged periods in the 1990s the share prices of many cor- 
porations deviated rather radically from the ‘real’ underlying value of the corpora- 
tions concerned, confirming that financial markets are not only less than efficient’ 
but highly susceptible to fads and manipulation. Moreover, as Brenner says, occur- 
ring as it did in the face of the downward trend in profitability — and made possible 
by increases in corporate borrowing and household consumption that were both 
dependent upon the stock market bubble — much of the growth in investment in 
the second half of the decade was inevitably misallocated’.“° In short, the economic 
case for the shareholder-oriented model of governance’ upon which Hansmann and 
Kraakman place such explanatory weight, has come to look increasingly suspect. 
There are nevertheless still reasons for taking some of Hansmann and Kraakman’s 
arguments seriously, for what remains intact, of course, is their ‘final source of ideo- 
logical convergence’: ‘the rise of the shareholder class’. It is becoming increasingly 
clear that it has above all else been the growing power of finance, of the owners of 
financial property like shares, acting through their many and varied representatives, 
that has underlain the more rigorous imposition of the shareholder primacy norm. 
As Hansmann and Kraakman themselves observe, the persuasive power of the stan- 
dard [shareholder-oriented] model has been amplified through its acceptance by a 
worldwide network of corporate intermediaries, including international law firms, 
the big five accounting firms, and the principal investment banks and consulting 
firms — a network whose rapidly expanding scale give it exceptional influence in 
diffusing the standard model of shareholder-centred corporate governance’. In this 
context, ‘the market’ has been used not as an instrument of efficiency’ but as an 
instrument of private power; as one of the key mechanisms whereby financial prop- 
erty owners can exert pressure on workers, on corporate managers and on states to 
ensure they can appropriate a larger share of the product of industry and economic 
growth around the world. ‘If the market is always right’, writes Henwood, ‘then 
doing what pleases it is ideal social policy, [and] what pleases it is maximising 





138 Hansmann and Kraakman, n 2 above, 450. 

139 The efficient capital markets hypothesis is the financial theory which claims that as long as finan- 
cial markets are sufficiently deep and liquid the market price of a corporations shares will be a 
good measure of the corporations true underlying value. 

140 Brenner, n 134 above, 62. “The scope and depth of over-capacity was thus very much extended, 
especially into high-technology industries both within and outside of the manufacturing sector, 
exacerbating the decline in profitability’. Previously, the dramatic growth of investment in tele- 
communications, the Internet, IT'and so on had been seen as evidence of the ability of US finan- 
cial markets to make long-term investments in innovation. 

141 Hansmann and Kraakman, n 2 above, 451-52. 
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profits, which means keeping wages and other costs as low as possible’. But what are 
costs to capital (and shareholders) are, of course, often benefits to others.” 

The claim that the shareholder primacy norm benefits ‘us all ‘in the long-run by 
ensuring the maximisation of aggregate social wealth is, therefore, questionable. 
Indeed, to anyone who has worked for a corporation or observed the ways that cor- 
porations can externalise some of their costs onto employees, customers, or the com- 
munities where they operate’, Margaret Blair suggests, ‘the idea that maximising 
share value is equivalent to maximising the total social value created by the firm 
seems obviously wrong’. The long-run maximization of share value is not, she says, 
equivalent to maximising total social value. On the contrary, the in-the-long-run 
argument simply ‘fails to make a case that shareholders’ interest should be given pre- 
cedence over other legitimate interests and goals of the corporation . .. Neither in 
theory nor in practice, is it true that maximizing the value of equity shares is the 
equivalent of maximizing the overall value created by the firm.” Indeed, in seeking 
to guarantee and extend the ability of rentiers to levy a charge on the productive 
system, recent trends in corporate governance arguably privilege their interests at 
the expense of the functional requirements of productive growth and investment.“* 

If it is far from clear whether the shareholder primacy norm really does benefit us 
all, however, it can hardly be disputed that it brings very real and substantial benefits 
to some. As we have seen, notwithstanding the widening of direct and indirect share 
ownership, the strengthening of the norm has disproportionately benefited a rela- 
tively small privileged minority — the elite ten or so percent who account for the vast 
majority of financial property and share ownership. It has, moreover done so at the 
expense of others.” This suggests that shareholder primacy is more accurately seen 
as a device for achieving a particular distribution of the product of productive activ- 
ity than as a mechanism for achieving economic efficiency. Its vigorous re-assertion, 
like the adoption of neo-liberal policies more generally, involves 4 shift in the inter- 
nal social relationships within states in favour of creditor and rentier interests, with 
the subordination of productive sectors to financial sectors and with a drive to shift 
wealth and power and security away from the bulk of the working population’. 

Indeed, when one adopts a more global perspective to take account of the fact 
that a significant proportion of the interest accruing to financial property is 
derived from the labour of workers in less developed parts of the world, the rent- 
ier elite looks even smaller, even more exclusive, and even richer. The Human 





142 Henwood, n 52 above, 203. 

143 Blair, n 15 above. 

144 See P. Gowan, The Global Gamble (London: Verso, 1999) 8~18. Much of the trade that takes place in 
stock markets around the world is concerned with titles to revenue issued long ago; it does not 
involve funds for new investment. As a result the claim that stock markets are functionally indis- 
pensable investment mechanisms is questionable. Only a relatively small proportion of the funds 
that flow into genuinely new productive investment comes through the stock market. 

145 The German economist Margrit Kennedy has tried to calculate the interest payments made and 
income received from interest by the ten income deciles of the German population. She estimates 
that the bottom eight deciles all paid more in interest than they received, the ninth received 
slightly more than it paid and the tenth (richest) received about twice as much as it paid out. Much 
of the interest gain was concentrated in the top 1 per cent. This, she suggests, explains graphically, 
in a very simple and straightforward way why the rich get richer and the poor get poorer’: Interest 
and Inflation Free Money (Philadelphia: New Society Publishers, 1995) 25-26. 

146 Gowan, n 144 above, vii. 
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Development Report for 2003 produced by the United Nations Development 
Programme reveals that in 2001 significant proportions of the GDPs of many coun- 
tries disappeared overseas to service debt: over 26 per cent of GDP in the case of 
Hungary, and between 10 and 20 per cent in the cases of, among many others, Slo- 
vakia, Lithuania, Croatia, Panama, Brazil, Chile, Thailand, Turkey, Angola, Indonesia 
and the Philippines. Debt service as a percentage of exports of goods and services was 
also staggeringly high in many countries, standing at between 40-50 per cent in 
Argentina and Lebanon, at between 20-30 per cent in places like Uruguay, Colum- 
bia, Brazil and Turkey, and at over ten per cent in places such as Russia, Poland, Paki- 
stan, Nicaragua, Morocco, India, Kenya, Zambia, Croatia, Mexico, Bulgaria, Bosnia- 
Herzegovina, Venezuela, Romania, Peru, Jordan, Benin, Gambia, Indonesia, Algeria 
and the Philippines.” In this context, the findings of a recent study conducted by 
World Bank economist Branko Milanovic are, perhaps, unsurprising. Noting that 
empirical studies made it clear that globalization’ had been accompanied by an 
increase in within-country inequalities, Milanovic sought to discover whether it 
had been accompanied by an increase in world between-country inequality. Com- 
bining the data produced by household surveys in 91 countries for two years, 1988 
and 1993, he found that world income inequality had indeed markedly increased 
during this period, the Gini coefficient rising from 62.5 in 1988 to 66 in 1993. It was, 
moreover, between-country inequality that drove overall inequality up. Thus while 
the bottom five per cent of the world’s population grew poorer, their real incomes 
falling by a quarter, the real income of the richest quintile grew by 12 per cent. By 
1993, Milanovic calculates, the richest one per cent of the world’s people received 
as much as the bottom 57 per cent; in other words, the less than 50 million richest 
got as much as the 2.7 billion poorest. In five years, the ratio between the average 
income of the world’ richest and poorest five per cents increased from 78 to 114." 
Things do not seem to have improved since. The UNDP recently reported that three 
decades ago the people in the wealthiest countries were 30 times better off than those 
housing the poorest 20 per cent of the world’s population but that by 1998 this gap 
had widened to 82 times. We now live in a world in which the wealth of its three 
richest individuals exceeds the combined GDP of the 48 least developed countries.” 
While there are, of course, many aspects to the conflicts which currently permeate 
the world, we should not forget the role played by these economic inequalities and 
injustices, and by the measures which have to be taken by those who wish to sustain 
them. It may require Ín effort to discover within th[e] tangle of political violence and 
contests of power the stern laws of the economic process, but they are there”? 


Corporate Governance and the New Imperialism 


Much of the pressure for the adoption of rigorously shareholder-oriented corporate 
structures has, of course, come from the US, as part of the more general pressure 





147 UNDP, Human Development Report 2003, Appendix 16. 

148 B. Milanovic, ‘True world income distribution, 1988 to 1993’. It is the first attempt to calculate world 
distribution for individuals using household survey data, adjusted for differences in purchasing power. 

149 UNDP, ‘Wealth Distribution Statistics 1999’ at http://www.cooperativeindividualism.org/ 
wealth distribution1999. html (last visited 18 October 2004). 

150 Rosa Luxemburg, The Accumulation of Capital (New York: Monthly Review Press, 1968 ed). 
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exerted to compel governments worldwide to adopt neo-liberal economic and 
social policies. It has been US academics who have been largely responsible for 
developing the theories which try to rationalize and legitimate both neo-liberalism 
and Anglo-American style shareholder primacy. This is not insignificant, for it 
was the growing problems faced by US capital — problems arising out of overaccu- 
mulation, a gradual loss of manufacturing dominance and a resulting shortage of 
profitable domestic outlets for investment — that prompted the US to dismantle the 
old Bretton Woods financial regime and to strengthen its control of international 
financial networks in search of what David Harvey has called ‘spatio-temporal fixes’ 
to its accumulation difficulties.” There is thus à clear relationship between the lack 
of dynamism of the real economy and the enhanced interest in the financial econ- 
omy’, ” between the overaccumulation of capital — what Hannah Arendt called 
‘superfluous money’ — and the concerted attempts to facilitate the movement of 
surplus capital around the world. “Threatened in the realm of production’, Harvey 
explains, ‘the US ... countered by asserting its hegemony through finance’ and 
‘mov[ed] towards becoming a rentier economy in relation to the rest of the world’. 
For this rentier cosmopolitanism to work effectively, however, ‘markets in general 
and capital markets in particular had to be forced open to international trade ~ a 
slow process that [has] required fierce US pressure backed by use of international 
levers such as the IMF and an equally fierce commitment to neo-liberalism as the 
new economic orthodoxy’. Subordinate economies, especially those in the devel- 
oping world, have had to be compelled to create domestic conditions appropriate to 
the needs of financial capital. Initially, the ‘structural adjustments’ demanded of 
states as pre-conditions of investment, loans and aid were concerned only with 
broad economic policy — an emphasis on production for export, the removal of 
import controls, high interest rates, the privatization of public services so as to bring 
them within the orbit of foreign capital, financial deregulation’ and so on% More 





151 In Henwood’ typically blunt words: ‘Even something as abstract and nonsensical as efficient market 
theory isn’t pointless: it [has] served as a nice intellectual rationale for class warfare’, n 52 above, 203. 

152 See D. Harvey The New Imperialism (Oxford: OUP, 2003) 128-132. Harvey notes that strong inter- 
nal capitalist development soon generates over-accumulation problems and demands spatial fixes. 
Thus, recently successful adherents to capitalist development, such as South Korea, Singapore and 
Taiwan, have found themselves in need of spatio-temporal fixes startlingly quickly, swiftly mov- 
ing from being net-receiving to net-exporting territories. Harvey observes that as a result they 
also have to ‘adjust faster to the blowbacks from their own spatio-temporal fixes’, as the countries, 
like China, to which their surplus capital travels, rapidly overtake them in many lines of produc- 
tion and export. 

153 Exemplified by the growing involvement of many large, ostensibly non-financial corporations in 
finance: by 1999, for example, GE Capital Services, the financial services arm of General Electric, a 
once famed industrial company, was responsible for over 41 per cent of its earnings: D. Ben-Ami, 
Cowardly Capitalism (Chichester: John Wiley, 2001) 4. 

154 Hannah Arendt, Imperialism (New York: Harcourt Brace Janovich, 1968), 15. 

155 Harvey, The New Imperialism, n 152 above, 62-63, 66, 128-129. Harvey observes that the impact of 
these policies on America’s industrial structure were catastrophic, with wave after wave of de- 
industrialization hitting industry after industry. The US was thus ‘complicit in undermining its 
dominance in manufacturing by unleashing the powers of finance throughout the globe’, 64-65. 
The phrase ‘rentier cosmopolitanism’ is borrowed from K. Phillips, Wealth and Democracy (Broad- 
way Books: New York, 2002), 286. 

156 This is one facet of what David Harvey describes as ‘accumulation by dispossession’: see Harvey, 
ibid chapter 4. 
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: | 
recently, however, following the East Asian financial cr is of 1997, the adjustments 


demanded have begun increasingly to entail implemer ation of detailed measures 
aimed at financial sector reform and the promotion of : |-called good governance, 
- not least of course in the corporate sphere. This has pre ipitated even more radical 
losses of sovereignty. The rules of the whole financial s: jtem - from those on debt 
management, to those on trade and foreign aid, to thos: ən corporate governance — 
are being redrawn to compel economies worldwide to! sw to the needs of financial 
capital. Given the resulting IMF World Bank and ‘*./TO imposed neo-liberal 
domestic transformations, not to mention growing US military interventionism,’”” 
it is not, perhaps, surprising that new life has recently been breathed into the ideas of 
‘empire’ and ‘imperialism’ — not only by critics but by supporters of US policies.” 
In reality, globalizatior’ has had rather less to do with free trade than with the careful 
control of trading relationships and the preservation of assymetries in exchange; 
driven less by a technological and purely economic logic than by political power.” 
This has, of course, been carefully concealed: just as the imperialism of the nine- 
teenth and early twentieth centuries was carefully garbed in the ideology of pro- 
gress and a civilising mission, today’s ‘new imperialism’ has its own ideological 
drapery, a neo-liberal melange which invokes ideas of market freedom, economic 
efficiency and universal well-being to justify the foisting upon others of institu- 
tional arrangements aimed at furthering the very particular interests of financial 
capital.’°° 

It is precisely because of the growing power of finance and the capital-owning, 
Shareholder class’ that the shareholder primacy norm is likely to continue to 
strengthen in the future. As this happens, it will, no doubt, continue to be claimed 
by the neo-liberal clerisy that this benefits ‘us al’, ‘in the end’, by promoting economic 
efficiency and maximising aggregate social welfare. But the strengthening of the 
shareholder primacy norm is not producing, nor is it intended to produce, a happy 
and harmonious state in which everyone is better off. It is, rather, contributing to ever 
greater levels of inequality, both internationally and nationally — particularly in places 
like Britain and the US where neo-liberalism and the Anglo-American model of 
corporate governance have been so enthusiastically embraced. Against this backdrop, 
it is important that scholars of corporate governance do not permit deeply political 
processes to be passed. off as the products of a politically neutral, purely economic 
logic or allow the distributional dimensions of corporate governance to be spirited 
off the agenda by the shamans of law-and-economics, those unremitting class war- 
riors for the rich and powerful. Nor should they succumb to the complacent assump- 
tion that what exists works. They should, at the very least, ask ‘works for whom?’. 


157 See Ben-Ami, n 153 above, 24, 142-44. 

158 The front cover of the New York Times Magazine of 5th January 2003, for example, declared: Amer- 
ican Empire: Get Used to It’. 

159 See E. Meiksins Wood, Empire of Capital (London: Verso, 2003), 115-117. Wood points out that glo- 
balization has, in reality, been as much about preventing as promoting global integration; as much 
about sustaining differential wage-levels and conditions of labour for profitable exploitation by 
capital. In this context, the nation state, far from becoming less important, has become pivotal. 

160 The basic relationships of what he calls the ‘Dollar-Wall Street Regime’ can, Gowan argues, ‘be 
understood without the slightest familiarity with neo-classical economics. Indeed, for under- 
standing international and financial relations, lack of familiarity with the beauties and ingenuities 
of neo-classical economics is a positive advantage’, n 144 above, 5. 
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Insurers, Claims and the Boundaries of Good Faith - 
Jobn Lowry and Philip Rawlings* 


This article examines the refusal of the English courts to award damages for consequential losses 
following unreasonable delay on the part of insurers in settling a claim. This has the potential to 
give rise to dire consequences for insureds. These difficulties have been addressed in North Amer- 
ican jurisdictions where the concept of good faith has been developed and applied as a means of 
both compensating insureds and regulating the conduct of insurers. However, a hallmark of 
English law is that it fails to draw a bright line between the law of contract and the law of con- 
tracts. As a result, the policy issues that should inform insurance contracts are excluded by virtue 
of the notion, imported from the law of contract, that the contractual relationship is a matter of 
private law and is not, therefore, a means for public regulation of insurers. 








INTRODUCTION 


It is commonplace for writers of textbooks on English contract law to acknowl- 
edge along with Sir Jack Beatson that, ‘it is no longer safe to assume that there is a 
law of contract rather than of contracts?’ Each area of commercial activity — and 
each sub-division — has its own rules: there is the law of contracts of employment, 
of sale of goods (with sub-divisions such as consumer sales and international 
sales), of supply of goods and services, of carriage of goods by sea and so forth. 
Having acknowledged this diversity, Beatson goes on to suggest that over all these 
areas spans 4 single body of general principles of contract law which apply, with or 
without modification across the range of such contracts?” This meant that there 
has been a tendency to see the law of contract as the field within which theoretical 
debate is appropriate, while practical lawyering is left to the law of contracts. 
Insurance law is a prime example of this, although certainly there have been 
advances in the literature on insurance law in the last two or three decades,’ 
but there remains a considerable gap when contrasted with the weight of analysis 
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; J, Bee Ansons Law of Contract (Oxford: Oxford University Press, 2002) 20. 

ibid. 

3 Examples from the English insurance literature include, J. Birds and N. Hird, Birds’ Modern Insur- 
ance Law (London: Sweet and Maxwell, 2001); H. Bennett,‘Mapping the doctrine of utmost good 
faith in insurance contract law’ [1999] LMCLQ 165; M. Clarke, The Law of Insurance Contracts (Lon- 
don, LLP, 2002); R. Hasson, “The doctrine of uberrimae fides in insurance law — a critical evalua- 
tion [1969] MLR 615; R. Hasson, ‘Subrogation in insurance law — a critical evaluation’ [1985] OJLS 
416; J. Lowry and P. Rawlings,‘Re-thinking insurable interest’ in S. Worthington (ed), Commercial 
Law and Commercial Practice (Oxford: Hart Publishing, 2003) 335-371; P. MacDonald Eggers, 
P. Foss and S. Picken, Good Faith and Insurance Contracts (London: LLP, 2004); E. J. Macgillivray 
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Subrogated Action’ [1996] LMCLQ 343. 


© The Modern Law Review Limited 2005 (2005) 68(1) MLR 82-110 


Published by Blackwell Publishing, 9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA 


John Lowry and Philip Rawlings 





generated by US scholars and judges. One of the key themes of this article is to 
suggest that this failure of analysis has a practical impact on insureds. This is illu- 
strated by considering the insurer’s obligation to the insured when a claim is made 
under the contract, for while there is a significant body of recent case law on the 
duty of good faith owed by the insured when making a claim,‘ there has been 
almost no consideration of the duty that might be owed by the insurer. 

It is a fundamental requirement of civil law jurisdictions that contracting par- 
ties act in good faith, although there is no consensus on the content of this duty.” 
Many common law countries have also adopted this idea,® but English law has, 
thus far at least, resisted its charms.’ English lawyers believe they know what bad 
faith is, even if they are rarely called on to identify it, but they are reluctant to press 
on towards a positive duty of good faith. Good faith is regarded as too vague and 
would, therefore, undermine that certainty which is perceived as a hallmark of 
English commercial law.* It is thought to imply a co-operative view of contractual 
relations that is inimical to the English model of contract as a bargain. Lord Ack- 
ner rejected the idea of requiring parties to negotiate in good faith at the pre-con- 
tractual stage as ‘inherently repugnant to the adversarial position of the parties 
when involved in negotiations. Each party to the negotiations is entitled to pursue 
his (or her) own interest, so long as he avoids making misrepresentations”” This 
does not mean that English contract law is perceived as producing outcomes that 
do not accord with fairness. Speaking of good faith, Bingham LJ suggested that 
the law of contract ‘has, characteristically, committed itself to no such overriding 
principle but has developed piecemeal solutions in response to demonstrated pro- 
blems of unfairness. He took the view that devices such as the Unfair Contract 
Terms Act 1977, misrepresentation, promissory estoppel and undue influence ‘may 
yield a result not very different from the civil law principle of good faith’.” 





4 See]. Lowry and P. Rawlings, Insurance Law: Cases and Materials (Oxford: Hart Publishing, 2004) 
chapter 11. 

5 Dik General of Fair Trading v First National Bank [2002] AC 481, 494, per Lord Bingham; J. M. 
Thomson, ‘Good Faith in Contracting: A Sceptical View’ in A. D. M. Forte (ed), Good Faith in 
Contract and Property Law (Oxford: Hart Publishing, 1999); R. Zimmerman and S. Whittaker 
(eds), Good Faith in European Contract Law (Cambridge: CUP, 2000). The Principles of European 
Contract Law 1998, Art 2: 301 state that, while a party is free to negotiate and is not liable for 
failing to reach an agreement, there will be liability for losses caused to the other party if negotia- 
tions are conducted or are broken off ‘contrary to good faith and fair dealing’; and, in particular, it 
is contrary to good faith and fair dealing ‘for a party to enter into or continue negotiations with 
no real intention of reaching an agreement with the other party’ Art 1.106(1) requires each party 
‘to act in accordance with good faith and fair dealing’ in exercising rights and in performing 
duties under the contract. 

6 The USAs Uniform Commercial Code is rooted in the idea of good faith: § 1-203 states that every 
contract that comes within the terms of the Code ‘imposes an obligation of good faith in its per- 
formance or enforcement’. Good faith is ‘honesty in fact’ (§ 1-201). The Restatement, Contracts 
(2d) also includes a duty of good faith in performance and enforcement of contracts (§ 205). 

7 R. Brownsword, Contract Law: Themes for the Twenty First Century (London: Butterworths, 2000) 
chapter 5; J. Beatson and D. Friedmann (eds), Good Faith and Fault in Contract Law (Oxford: OUP, 
1995); E. McKendrick, ‘Good Faith: A Matter of Principle?’ in A. D. M. Forte (ed), Good Faith in 
Contract and Property Law, n 5 above. 

8 Union Eagle Ltd v Golden Achievement Ltd [1997] AC 514. 

9 Walford v Miles [1992] 2 AC 128. 

10 Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 433, 439, per Bingham L]. 
11 ibid 445, per Bingham LJ. See also, E. McKendrick, n 7 above. 
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Similarly, Steyn LJ observed that, à theme that runs through our law of contract 
is that the reasonable expectations of honest men must be protected. It is not 
a rule or a principle of law. It is the objective which has been and still is 
the principal moulding force of our law of contract’? Indeed, even though 
Lord Ackner dismissed the idea that an agreement to negotiate in good faith 
was enforceable, he did acknowledge that parties might agree to use ‘best 
endeavours, although he did not clearly distinguish this concept from 
the notion of good faith. Recently, the English courts have had to confront 
the issue of good faith as a result of the Unfair Terms in Consumer Contracts 
Regulations 1999. The regulations were considered in Director General of 
Fair Trading v First National Bank plc? where the House of Lords found little 
difficulty in measuring contractual terms against standards of good commer- 
cial morality and practice, such as fair and open dealing. However, it seems 
premature to suppose that this will give rise to a general application of the 
doctrine of good faith.” 

While the law of contract broadly rejects good faith, the law of contracts recog- 
nizes a category of contracts uberrimae fidei, such as contracts for the allotment of 
shares, contracts of guarantee and insurance. In such undertakings the parties are 
required to act with utmost good faith. But the meaning of good faith varies. For 
instance, in insurance contracts there is a mutual pre-contractual duty to make full 
disclosure of all the material facts.” On the other hand, there is a less stringent 
conception of the duty of good faith in relation to performance under the con- 
tract which, broadly speaking, merely requires the parties to act honestly.® Signif- 
icantly, although the duty of good faith at each of these stages falls on both 





12 First Energy (UK) Ltdv Hungarian International Bank Ltd [1993] 2 Lloyd’s Rep 194, 196. See E. McKen- 
drick, Contract Law: Text, Cases and Materials (Oxford: Oxford UP: 2003) 541; Lord Steyn, ‘Contract 
Law: Fulfilling the Reasonable Expectations of Honest Mer [1997] LOR 433. 

13 Rackham v Peek Foods Ltd [1990] BCLC 895; Little v Courage (1995) 70 P & CR 469; Phillips Petroleum 
Co UK Ltd v Enron Europe Ltd [1996] EWCA Civ 693. 

14 SI No 1999/2083. This implemented the directive on Unfair Terms in Consumer Contracts (93/13/ 
EC) and replaced the Unfair Terms in Consumer Contracts Regulations 1994 (SI No 1994/3159), 
See Bankers Insurance Co Ltd v South [2003] EWHC 380; C. Willett, ‘Good Faith in Consumer Con- 
tracts: Rule, Policy and Principle’ in A. D. M. Forte (ed), Good Faith in Contract and Property Law, n 5 
above. See also the Consumer Credit Act 1974 which defines an extortionate credit bargain as, inter 
alia, one that grossly contravenes ordinary principles of fair dealing’: s 138(1)(b). 

15 n5 above. 

16 See for example, Philips Electronique Grand Publique SAv British Sky Broadcasting Ltd [1995] EMLR. 
472. 

17 Carter v Boehm (1766) 3 Burr 1905 as codified in the Marine Insurance Act 1906, ss 17—18. See further, 
J. Lowry and P. Rawlings, Insurance Law: Doctrines and Principles (Oxford: Hart Publishing, 1999) 
73-103. 

18 Manifest SS Co Ltd v Uni-Polaris SS Co Ltd (The ‘Star Sea’) [2001] 2 WLR 170; K/s Mere-Scandia 
XXXXII v Certain Lloyds Underwriters Subscribing to Lloyds Policy No. 25t 105487 and Ocean Marine 
Insurance Co Ltd (The ‘Mercandian Continent’) [2001] Lloyd’s Rep IR 802; Agapitos v Agnew [2002] 
Lloyd’s Rep IR 573. Commenting on The Star Sea, Birds and Hird, n 3 above, 256, observe that: 
‘It may be that there is no general continuing duty of utmost good faith, at least as regards disclo- 
sure, and as far as claims are concerned, any duty is not broken by an innocent or negligent non- 
disclosure? The authors add (ibid) that ‘it was held that any duty with regard to claims ceased once 
legal proceedings were commenced, so that exaggerated assessments of loss in the statement of 
claim were not a breach of duty..? 
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parties,” the focus of the case law has been on the duties owed by the insured to 
the insurer. Little attention has been given in English law to the conduct of the 
insurer in the claims process, notwithstanding the consideration given to this issue 
in other common law jurisdictions. 

In this article, we consider, first, the current view of the English courts which 
denies any remedy to the insured for losses caused through an unreasonable refu- 
sal of a claim or delay in settlement. We examine next the approaches taken in the 
USA and Canada where there is a significant body of law placing insurers under a 
post-contractual duty of good faith and fair dealing. Finally, taking the various 
North American models, we consider how English law might be reformed. 


LATE CLAIMS PAYMENT IN ENGLISH LAW 


The problem of late payment is illustrated by the facts in Sprung v Royal Insurance 
(UR) Ltd” Mr Sprung, a small businessman, owned a factory, which processed 
animal waste. He effected two insurance policies: the first covered him against theft 
and the second provided cover in relation to the plant and machinery against ‘sud- 
den and unforeseen damage that necessitates immediate repair of the plant before it 
can resume normal working? Condition 6 of the second policy permitted him to 
carry out minor repairs ‘without prejudice to the liability of the insurers’ provided 
they were given notice together with a schedule of repairs, however, it was stipu- 
lated that major repairs required the prior sanction of the insurers. Calamity struck 
at a time of a general downturn in business. Vandals broke into the premises and 
destroyed the machinery. Presumably, Mr Sprung felt secure in the knowledge that 
this was the very reason why he insured his factory and must have seen no reason 
why his business would not be up and running again shortly. He submitted a claim, 
but it was rejected by the insurers on the basis that the evidence did not point to 
theft and, with respect to the second policy, that cover was not provided against 
wilful damage. He lacked the financial resources to repair the machinery himself 
pending resolution of his dispute with the insurers and was not able to raise the 
necessary credit facility. The business’ goodwill evaporated leaving him with no 
saleable asset, and he ceased trading six months later. The insurers continued to deny 
liability for almost four years before finally indemnifying him for the lost machin- 
ery. Mr Sprung, having lost his livelihood, brought an action seeking consequential 
damages in the sum of £75,000. Appearing in person and aided by the judges, he 
based his claim on two grounds: first, late payment and, second, that the insurers 
failure to accept liability constituted a breach of contract. 

Underlying the Court of Appeals rejection of Mr Sprung’s claim were some 
contentious issues. There was the question of whether damages are available for 
late payment of an insurance claim. Linked to this was the consequence of the 





19 Banque Financière dela Cité SAv Westgate Insurance Co Ltd [1991] 2 AC 249, T. Yeo, ‘Of Reciprocity and 
Remedies: Duty of Disclosure in Insurance Contracts’ (1991) 11 LS 131; D. Kelly, “The insured’s 
rights in relation to the provision of information by the insurer’ [1989] Insurance Law Journal 45; 
and J. Birds [1990] JBL 512. 

20 [1999] 1 Lloyd’s Rep IR 111. 
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view that an insurance claim amounts to a claim for unliquidated damages. The 
first material rule which confronted the Court was the principle of common law 
that interest is not payable as a head of general damages where a debt is paid late.” 
This, of course, has now been modified by legislation under which in certain 
situations a creditor may recover interest.” The House of Lords in The Lips” has 
also acknowledged that the common law rule does not prevent a damages claim 
for loss of interest which has been suffered and which falls within the second limb 
of Hadley v Baxendale,” that is, that the loss was within the reasonable contempla- 
tion of the defendant at the time of the contract. In Wadsworth v Lydall,” the buyer 
of a farm was aware that the seller required the money from the sale to purchase 
another property. It was, therefore, foreseeable that the seller would have to bor- 
row in order to complete his purchase, and the court allowed damages for the 
amount of interest payable on the that loan. 

Yet, while damages may be awarded for late payment of debt, no such remedy 
lies for late payment of damages. The classic statement of this rule was delivered 
by Lord Brandon in The Lips: ‘[t]here is no such thing as a cause of action in 
damages for late payment of damages. The only remedy which the law affords 
for delay in paying damages is the discretionary award of interest pursuant to sta- 
tute’*° The rule has been applied to the late payment of insurance claims because a 
claim by an insured under a contract of insurance is treated as a claim for unliqui- 
dated damages for breach of contract.’ It has long been settled that the insurer 
promises to hold the insured harmless and this is breached at the time of the loss, 
so it is at that point that liability to indemnify arises. Accordingly, in The Fanti” a 
case on tademnity insurance, Lord Goff stated that: 


. at common law, a contract of indemnity gives rise to an action for unliquidated 
damages, arising from the failure of the indemnifier to prevent the indemnified person 
from suffering damage, for example, by having to pay a third party. I also accept that, at 
common law, the cause of action does not (unless the contract provides otherwise) 
arise until the indemnified person can show actual loss: see Collinge v Heywood (1839) 9 





21 London, Chatham & Dover Railway v South Eastern Railway [1893] AC 429. See, G. Treitel, The Law of 
Contract (London: Sweet & Maxwell, 11th ed 2003) 994-998. 

22 Supreme Court Act 1981, s 35A; The Late Payment of Commercial Debts (Interest) Act 1998. 

23 President of India v Lips Maritime Corp [1988] AC 395. 

24 (1854) 9 Ex 341. 

25 [1981] 1 WLR 598. See also, La Pintada [1985] AC 104. 

26 President of India v Lips Maritime Corp [1988] AC 395, 424, per Lord Brandon. For the consequences 
on the relevant limitation period see, D.W. Oughton, J. P. Lowry and R. M. Merkin, Limitation of 
Actions (London: LLP, 1998) ch 12; see also, J. Birds and N. J. Hird, Birds’ Modern Insurance Law 
(London: Sweet and Maxwell, 2001) 263. 

27 Jabbour v Custodian of Absentee Property for the State of Israel [1954] 1 WLR 139; Grant v Royal Exchange 
Assurance Company (1816) 5 M & S 439; Hardcastle v Netherwood (1821) 5 B. & Ald. 93; Castelli v 
Boddington (1852) 1 E. & B. 66; Luckie v Bushby (1853) 13 CB 864; Lloyd v Fleming (1872) 7 QBD 
299; Pellas & Co v Neptune Marine Insurance Company (1879) 5 CPD 34; Swan and Cleland’s Graving 
Dock and Slipway Co v Maritime Insurance Co and Croshaw [1907] 1 KB 116, 123-124; Baker v Adam 
(1910) 15 Com Cas 227; William Pickersgill & Sons Ltd v London and Provincial Marine and General 
Insurance Co Ltd [1912] 3 KB 614, 622. For a recent endorsement of this principle, see Callaghan v 
Dominion Insurance Co [1997] 2 Lloyd’s Rep 541, Sir Peter Webster (sitting as a judge of the High 
Court). 

28 Firma Cade SAv Newcastle P & I Association (The Fanti) [1991] AC 1. 
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Ad. & E. 633. This is, as I understand it, because a promise of indemnity is simply a 
promise to hold the indemnified person harmless against a specified loss or expense. 
On this basis, no debt can arise before the loss is suffered or the expense incurred; how- 
ever, once the loss is suffered or the expense incurred, the indemnifier is in breach of 
contract for having failed to hold the indemnified person harmless against the relevant 
loss or expense.” 


If it is correct to characterize indemnity in insurance as damages, then a claim for 
loss caused by late payment falls foul of the rule outlined by Lord Brandon in The 
Lips. However, the use of the word ‘damages’ to describe the payment under an 
insurance contract is curious. The term damages’ in this context is used in a sense 
different from its common (compensatory) meaning. As Pearson J pointed out, 
‘the word “damages” is puzzling and seems to be used in a rather unusual sense, 
because the right to indemnity arises, not by reason of any wrongful act or omis- 
sion on the part of the insurer (who did not promise that the loss would not hap- 
pen or that he would prevent it) but only under his promise to indemnify the 
insured in the event of a loss??? 

The categorisation of an insurance claim as a claim for unliquidated damages for 
breach of contract gives rise to the unfortunate consequence that if an insurer 
wrongfully refuses to settle a claim, it will not be liable for damages for the losses 
suffered by the insured because of the principle laid down in The Lips. Recent Eng- 
lish decisions on indemnity insurance proceed on the basis that the insurer will be 
in breach of its primary obligation from the time the loss or damage occurs irrespec- 
tive of whether the insured has demanded payment from the insurer. This breach 
gives rise to the secondary obligation of the insurer to pay damages to the insured 
which is satisfied by meeting the insured’s claim.” Thus, the cause of action triggers 
when the loss occurs. The reasoning of Hirst J in Véntouris v Mountain, (The Italia 
Express) (No 2)? is instructive. The claimant insured a vessel against war risks under 
an agreed value policy. While it was undergoing repairs, the vessel was totally lost 
when it was sunk by explosives attached to its hull. The insurers initially denied 
liability arguing that the loss was caused by the wilful misconduct of the claimant 
in procuring the sinking. On the 37" day of the trial, following rulings by the 
Court of Appeal on the admissibility of certain evidence relied on by the under- 
writers in their defence, they withdrew their allegations and submitted to judg- 
ment on liability. Judgment was entered in favour of the claimant in the sum of $4 
million, the insured value of his vessel. The claimant went on to claim damages for 
other losses consequent upon the insurers’ delay in meeting the claim: loss of 
income which would have been earned by a replacement vessel; loss suffered by 
virtue of increase in the capital value of a replacement vessel; and damages for hard- 
ship, inconvenience and mental distress. The issue which fell for determination was 
whether such heads of damages were recoverable as a matter of law.” 








29 ibid 35. 

30 Jabbour v Custodian of Absentee Property for the State of Israel, n 27 above, 143. 

31 See Photo Production Ltd v Securicor'Tiansport Ltd [1980] 1 Lloyd’s Rep 545, 552, per Lord Diplock. 

32 [1992]2 Lloyds Rep 281. 

33 Assuming that the losses claimed were not, in any case, too remote: see Hadley v Baxendale (1854) 9 
Exch 341. 
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It was common ground between both parties that a contract of insurance is an 
agreement by the underwriter to hold the insured harmless against loss or damage 
from the peril insured against and that the remedy for breach of that obligation is a 
claim in damages.** However, the parties diverged in their analysis of the nature of 
the obligation to ‘hold the insured harmless? The claimant argued that the underwri- 
ters failed to hold him harmless against the loss of his vessel in that if the $4 million 
was not paid immediately following the demand for payment then at that point in 
time the underwriter was in breach of contract and their secondary obligation to pay 
damages at large (which were not limited to $4 million) triggered. The claimant thus 
contended that in property insurance, as opposed to liability insurance, the under- 
writers were not in breach until a demand for immediate payment of the indemnity 
has been made. On the other hand, the underwriters argued that their primary obli- 
gation was to prevent the occurrence of the loss and that this obligation was broken 
the moment the vessel sunk. On this analysis, it followed that no demand for pay- 
ment was necessary and that there was no subsequent separate breach of contract by 
the underwriter’ failure to meet the claim. Thus, there was no distinction between 
liability and property insurance in this respect. Further, relying on section 67 of the 
Marine Insurance Act 1906, the underwriters argued than an agreed valued clause in 
the policy, is equivalent to a liquidated damages provision which limited the measure 
of indemnity to the agreed value of the vessel. Section 67(1) of the 1906 Act provides: 


The sum which the assured can recover in respect of a loss on a policy by which he is 
insured, in the case of an unvalued policy, to the full extent of the insurable value, or, 
in the case of a valued policy, to the full extent of the value fixed by the policy, is 
called the measure of indemnity. 


In framing this provision Chalmers, who was responsible for framing the statute, 
codified the decision of the House of Lords in Irving v Manning,” in which it was 
stated that: 


A policy of assurance is not a perfect contract of indemnity. It must be taken with 
this qualification, that the parties may agree beforehand in estimating the value of 
the subject assured, by way of liquidated damages, as indeed they may in any other 
contract to indemnify.” 


Hirst J, on the basis of the statutory language, rejected the claimant’s contention. 
He held that the underwriters were in breach of contract the moment the vessel 
sunk and, therefore, from the time when the peril occurred they came under a 
secondary obligation to pay damages to the insured which were limited by the 
amount agreed in the policy. As a matter of law the underwriter’ liability was 
fixed at $4 million by the policy and the claimant could not recover additional 
special or general damages for this would be tantamount to allowing damages 
for the late payment of damages.” Further, Hirst J took the view that although 
The Fanti was a liability insurance decision, it was nevertheless of general applica- 
tion and extended to property insurance. 





34 See the statement of Lord Goff, n 4 above. 

35 (1847) 1 HLC 287. 

36 ibid, 306, per Patteson J, whose judgment was affirmed by their Lordships. 
37 n 26 above, and associated text. 
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While strictly speaking The Italia Express (No 2) is an authority dealing purely 
with the construction of section 67 of the Marine Insurance Act 1906, it has not 
been viewed in this light in subsequent non-marine cases. The reasoning of Hirst J 
and the approach taken by Lord Goffin The Fanti both proved to be determinative 
in Sprung. While at first sight it appears Mr Sprung’s plight was caused by the 
insurer’ failure to pay. within a reasonable time. This was not the view taken by 
the Court of Appeal. Noting that they had not heard a detailed argument on the 
point, the Court, nevertheless, dismissed Mr Sprung’s claim as‘amounting to no 
more than a claim for late payment of damages.” Evans LJ was prepared to hold 
that there was an implied term obliging the insurers to respond promptly to the 
insured’s claim and that the defendants delay did in fact amount to breach of that 
implied obligation. However, as a matter of law this did not result in any liability 
for consequential loss except in relation to interest for late payment. The insurer's 
initial denial of liability placed Mr Sprung in a position where he was entitled 
and, indeed, bound to proceed as if he was uninsured. He could have reinstated 
or repaired the damaged property and if he had done so the insurer ‘would not 
then be in a position to allege by way of defence that there had been a breach of 
condition (6) [of the policy]; in other words, they would have disqualified them- 
selves from saying that, the repairs having been carried out without their consent, 
the plaintiff was not entitled to recover the promised indemnity under the pol- 
icy?” Evans LJ was thus driven to conclude that the insured became author of his 
own misfortune for which the insurer was in no way liable: 


What has to be said, however hard it may seem to say it, is that in such circumstances 
the cause of any loss which the plaintiff suffered must be regarded as the conse- 
quence of his own decision not to proceed with repair or reinstatement, whether 
that decision was voluntary or not. In other words, if, unfortunately, through his 
own financial circumstances he is unable to do so without assistance from the defen- 
dants, he cannot allege that the defendants were in breach of contract by failing to 
accept liability at that stage.*° 


It was with ‘undisguised reluctance’ that Evans LJ held that Mr Sprung’s claim 
should fail. Similarly, Beldam L] felt constrained by the authorities in holding that 
an insured has no cause of action for damages for non-payment of damages. He 
thought that no distinction could be drawn between a breach of the term in the 
contract (condition 6) that required the insurers to inspect or give consent to the 
repairs promptly and a requirement that they should meet their obligations under 
the policy with due expedition. Thus, Beldam LJ also thought that if the insured 
_ had carried out his repairs after learning of the insurers’ refusal to meet the claim 
‘or after unreasonable delay on the insurers part, the court would not entertain any 
argument on the insurer’s part that they were not liable because of breach by the 
insured of the policy conditions. 

In relation to the decisions cited in support of the principle underlying Sprung 
to the effect that actions for late payment against insurers ‘sound in unliquidated 





38 n 20 above, 116, Evans LJ. 
39 ibid 118. 
40 ibid. 
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damages rather than debt’, Professor Clarke points out that ‘in few of these cases 
was the description of the money as damages examined, and in none of them did 
the present point arise?“ In a detailed analysis Campbell argues that a promise to 
indemnify against loss might have one of three meanings: first, a promise to pre- 
vent loss from occurring; second, a promise loss will not occur; and, third, a pro- 
mise to compensate in the event of loss occurring. He recognizes that the weight 
of authority points to the first meaning. As far as property insurance is concerned 
he favours the third meaning on the basis that this more realistically reflects the 
reasonable expectations of the contracting parties. Whereas with respect to liabi- 
lity insurance he concludes that the first meaning is the one that most accurately 
reflects the intentions of the parties and accords with the authorities.” 

‘Whatever the merits of these criticisms, modern judges have recognised the 
need for reform. In Sprung itself, Beldam LJ clearly felt sympathetic to the insured’s 
plight and called for reform of the law. Denying that Sprung was entitled to 
anything other than an award for the loss under the policy together with interest, 
he said: 


There will be many who share Mr Sprung’s view that in cases such as this such an 
award is inadequate to compensate him or any other assured who may have had to 
abandon his business as a result of insurers’ failure to pay, and that early considera- 
tion should be given to reform of the law in similar cases.” 


This, of course, begs the question of what shape such reform should take. In 
addressing this issue assistance can be drawn from the approaches taken in other 
jurisdictions, most notably the USA and Canada where there is a wealth of case 
law establishing a post-contractual duty of good faith on insurers. 


GOOD FAITH IN THE USA CLAIMS PROCESS 


In spite of a shared heritage, the approach to insurance law taken in the USA dif- 
fers markedly from that of English law. Legislatures, regulators and courts in the 
US have not shown the reluctance of their English counterparts when it comes to 
intervening in the insurance relationship in order to protect the insured. Insurance 
is distinguished from other types of contract because its regulation is taken to 
mean that insurers are part of an industry which is affected by the public interest 
... As a result, they can and should be held to a broader legal responsibility than 


41 M.Clarke, n 3 above, para 30~-7A, n 1. Clarke notes that the authorities commonly cited in support 
of this proposition (see The Fanti, n 28 above, Chandris v Argo Ins Co Ltd [1963] 2 Lloyd’s Rep 65, at 
73-74 and Castle Ins v Hong Kong Shipping [1984] AC 226 (PC)) Chandris (and the approval of it in 
Castle) were distinguished and limited to marine insurance in Penrith City Council v GIO of NSW 
(1991) 24 NSWLR 564, a case which concerned liability insurance. It is unfortunate that in The 
Pride Valley Foods Ltd v Independent Insurance Co Ltd [1999] Lloyd's Rep IR 120, where the Court of 
Appeal granted leave to appeal the striking out of the insured’ claim for consequential damages 
given the range of contrary Commonwealth authorities and the criticism of The Italia Express, the 
opportunity to consider the insured’s claim for damages was lost given that his claim for an 
indemnity failed. 

42 N. Campbell “The Nature of an Insurers Obligation’ [2000] LMCLQ 42. 

43 n 20 above, 119. 
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are parties to purely private contracts’** State insurance commissioners, who are 
charged with regulating the industry, typically see their primary concern as being 
the protection of the consumer.” It has been argued by Hasson*® that in the UK 
the existence of the welfare state weakened the impetus for insurance law reform 
and regulation, whereas the absence of comprehensive welfare provision in the 
US means there has been a greater reliance on private insurance and, as a result, 
an increased emphasis has been placed on regulation and the rights of the insured. 
This partiality towards the insured has also been justified as a way of redressing 
the balance of power in the contract that would otherwise lie with the insurer. 
The judges have argued that the complexity and length of insurance contracts 
mean the likelihood of an insured reading a policy, let alone comprehending its 
terms, is slim. Even if an insured is able to understand the terms, there is little 
opportunity to negotiate over them since an individual insured usually lacks 
bargaining power. Moreover, the option of going to another provider does not 
hold out the prospect of obtaining more favourable terms since most policies are 
in a standard form devised by one of the insurance trade organisations. 

With respect to the claims process, it is asserted that if insurers engage in unfair 
practices this defeats a fundamental reason for insurance, which is to provide 
security or peace of mind to the insured.” All states have enacted legislation on 
unfair practices.*® Although the provisions vary,” these statutes typically specify the 
procedure to be followed in the claims process: stipulating, for instance, that the 
insurer must undertake the investigation promptly, must keep the insured 
informed, must acknowledge or deny liability within a reasonable period and must 





44 Continental Life & Accident Co v Songer 603 P2d 921 (Ariz. 1979}. Under the McCarran-Ferguson 
Act 1945 regulation of insurance passed to the states, although the US Supreme Court has ruled 
that the federal Racketeering Influenced and Corrupt Organizations Act applies to insurers: 
Humana v Forsyth, 525 US 299 (1999). The concerns of the insurers are not ignored. For example, 
legislation in thirty nine states plus the District of Columbia has been directed at the problem of 
fraudulent claims: A. M. Lopez, ‘Duty, Immunity, ‘Bad Faith’ and Fraud’ in Mealey’s Litigation 
Report: Insurance Bad Faith, 17, 16 (Dec 2003) 16 (see www.butlerpappas.com/publications/ 
0312bfhtm (last visited 5 July 2004)). In England, it is true, there has been increased regulatory 
intervention in the insurance relationship over the last 25 years, but this has been, primarily, con- 
cerned with insureds (and, particularly, the consumer-insured) as a class. Moreover, unlike in the 
US, the judiciary has not been at the forefront of efforts to protect individual insureds; instead, the 
most radical moves in this area have been made by the Insurance Ombudsman Bureau (now the 
Financial Ombudsman Service) and its imaginative use of its powers to provide protection 
beyond that afforded by the common law. See further J. Lowry and P. Rawlings, Insurance Law: 
Doctrines and Principles (Oxford: Hart Publishing, 1999), chapters 4, 8 and 16; J. Lowry and P. Rawl- 
ings, Insurance Law: Cases and Materials (Oxford: Hart Publishing, 2004) chapters 2 and 11. 

45 See, for example, Division of Insurance, Colorado: www.dora.state.co.us/insurance (last visited 5 

uly 2004). 

46 ania “The special nature of the insurance contract: a comparison of the American and Eng- 
lish law of insurance’ (1984) 47 MLR. 505. 

47 Spencer v Aetna Life & Casualty Insurance Company 227 Kan 914 (1980); Best Place Inc v Penn America 
Insurance Co 82 Hawai'i 120, 132, 920 P.2d 334, 346 (1996). 

48 The National Association of Insurance Commissioners, which is the organisation of state regula- 
tors, produced a model Unfair Claims Settlement Process Act and most states have adopted ver- 
sions of this model. 

49 Compare Massachusetts General Laws Annotated ch 175B, § 4 (1972) with the broader provision in 
Missouri (Vernon's Missouri Annotated Statutes § 375.420) or the even broader coverage in Florida 
(West's Florida Statutes Annotated § 626.911, 627.428). 
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pay promptly once liability has been established. Failure to meet these requirements 
is generally punishable by a fine. An insurer may also be made liable for the legal 
expenses incurred if an insured has had to defend a claim where liability was incor- 
rectly denied, and the insurer may also be required to pay interest on a delayed pay- 
ment.” In addition, some statutes provide for damages to be paid by the insurer to 
the insured,” but the fact that most do not has not deterred courts from allowing an 
insured to bring a common law claim for breach of a duty of good faith.” 

These common law claims are often rooted in a general duty of good faith that 
is regarded as applying to all contracts. The Restatement, Contracts, (2d) § 205 
states that, ‘Every contract imposes upon each party a duty of good faith and fair 
dealing in its performance and its enforcement?” The commentary adds that eva- 
sions violate the obligation of good faith in performance even though the actor 
believes his conduct to be justified’. The Restatement provides an illustrative list 
of bad faith actions which includes, evasion of the spirit of the bargain, lack of 
diligence and slacking off, wilful rendering of imperfect performance, abuse of a 
power to specify terms, and interference with or failure to cooperate in the other 
party’s performance’ Furthermore, the obligation of good faith ‘extends to the 
assertion, settlement and litigation of contract claims and defenses’, and it is not 
defeated by the express terms of the policy. In Crisci v Security Insurance Cot a 
decision on third-party insurance, the Supreme Court of California declared that 
‘in every contract, including policies of insurance, there is an implied covenant of 
good faith and fair dealing that neither party will do anything which will injure 
the right of the other to receive the benefits of the agreement.” Most states recog- 
nize a similar duty with regard to first-party insurance, that is, insurance covering 
losses sustained directly by the insured.” The precise nature of the duty of good 





50 R. E. Keeton and A. I. Widiss (eds), Insurance Law: A Guide to Fundamental Principles, Legal Doctrines 
and Commercial Practices (St Paul: West Group, 1988) 869-72. 

51 For instance, Vernon's Texas Statutes and Codes Annotated, Insurance Code, Art 21.55, s 6. In Flor- 
ida see, Jones v Continental Insurance Co 670 F. Supp. 937 (S.D.Fla. 1987). 

52 See, for example, Moradi<Shalal v Firemans Fund Insurance Co 758 P2d 58 (Cal 1988); McLelland v 
United Wisconsin Life Insurance Co 980 P.2d 865 (N.M. App. 1999); Dinner v United Services Auto Asso- 
ciation Casualty Insurance Co 29 Fed. Appx. 823 (3°? Cir. PA. 2002). For one of the handful of states 
‘where a remedy based on breach of statutory provisions is allowed, see State ex Rel. State Farm Fire 
& Casualty Co v Madden, 451 S.E.2d 721 (W. Va. 1994). For an example where a court refused a 
common law action because of the existence of legislation, see Kinney v St Paul Mercury Insurance 
Co 120 Ill. App.3d 294, 458 N.E.2d 79 (Ill. 1983). 

53 : PPG Industries, Inc v Transamerica Insurance Co 20 Cal.4** 310, 84 Cal.Rptr.2d 455, 975 P2d 652 (Cal. 1999). 

54 426 P.2d 173 (1967). 

55 ibid, 175. See also, Communale v Tiaders & General Insurance Co 50 Cal.2d 654, 328 P.2d 198, 68 ALR.2d 
883 (Cal 1958); PPG Industries, Inc v Transamerica Insurance Co 975 P.2d 652 (Cal. 1999). Decisions 
imposing good faith requirements on insurers in liability policies go back much further than 
those on first-party policies: Brown & McCabe Stevedores, Inc v London Guarantee & Accident Co 232 
F 298 (D. Or. 1915). 

56 Bowler v Fidelity and Casualty Company of New York 53 NJ. 313, 327, 250 A.2d 580, 587—588 (1969), 
cited in Keeton and Widiss at 625. See similarly the important decision of the California Supreme 
Court in Gruenberg v Aetna Insurance Co 510 P.2d 1032 (1973). Also, Fletcher v Western National Life 
Insurance Company, 10 Cal.App.3d 376, 89 Cal. Rptr. 78 (4™ Dist, Div 2, 1970); Silberg v California Life 
Insurance Company 11 Cal.3d 452, 113 Cal. Rptr. 711, 521 P.2d 1103 (1974). See further, L. D. Bess and 
J. A. Doherty, ‘Survey of Bad Faith Claims in First Party and Industrial Proceedings’ [1982] Insur- 
ance Counsel Journal 368-75; A.K. Kottke, ‘Plugging the Cracks: The Basis and Extent of Liability 
for First Party Bad Faith Claims’ 32 Federation of Insurance Counsel Quarterly 79-101. 
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faith ‘will depend upon the contractual purpose’,”” but at the same time, the con- 
tract will be construed in light of that duty. For instance, liability policies give 
what seems an unfettered discretion by stipulating that the insurer Shall have the 
right to make such investigation, negotiation and settlement of any claim or suit as 
may be deemed expedient," but this has not inhibited the courts from testing the 
exercise of that discretion against the standard of good faith and fair dealing. 

In defining good faith, the courts have recognised that the interests of the 
insurer and the insured are often opposed: ‘while the insurer has an interest in 
paying out as little as possible, the insured has an interest in not being exposed 
to a money judgment beyond the policy limit?” The good faith duty in liability 
policies was justified and defined in Ross Neely Systems Inc v Occidental Fire & 
Casualty Company of North Carolina: 


Because the insured may face greater liability than the insurer, whose liability is 
capped by policy exclusions and limits, the insurers duty of good faith includes four 
elements: (1) the insurer must thoroughly investigate the cause of the accident and 
the severity of the plaintiff’s injuries; (2) the insurer must retain competent defense 
counsel who will represent only the insured; (3) the insurer must fully inform the 
insured of all developments relevant to its coverage and the progress of the lawsuit, 
including all settlement offers; and (4) the insurer must refrain from any action that 
demonstrates a greater concern for the insurers monetary interest than for the insur- 
eds financial exposure. 


Where the third party offers to settle above the coverage limits, the duty of good 
faith places on the insurer a number of obligations: to consult about the option of 
settling, particularly since the insured will be liable to make a contribution; and to 
make reasonable efforts to reduce the size of the settlement.” A liability insurer 
may also breach the duty of good faith by its refusal to defend a claim. In such a 
situation the insurer may be estopped from pleading defences that would other- 
wise have been available to it under the policy,© and it may also be liable for the 
expenses incurred by the insured in mounting a defence against the third party’s 
claim. In one Hawari decision, the court went so far as to conclude that, ‘[the 
insurer] cannot, having refused to defend, shift the burden of establishing 
whether the judgment or settlement was the result of the covered risk or a non- 
covered risk to the insured’°* Where the failure to settle by the insurer amounts to 








57 Betts v Allstate Insurance Co 154 Cal. App.3d 688, 706, 201 Cal. Rptr. 528, 538 (1984). 

58 See, for example, the policy in Radio Tax Service Inc v Lincoln Mutual Insurance Company 31 NJ. 299, 
157 A.2d 319 (1960). 

59 Yankanwich v Nationwide Mut Ins Co [1986] WL 2829 (Del. Super). See Rova Farms Resort, Inc v 
Investors Insurance Co of America 65 NJ. 474, 496 (1974). 

60 196 F3d 1347 (11 Cir., Ala. 1999). 

61 ibid 1351. 

62 R. E. Keeton and A. I. Widiss, Insurance Law, A Guide to Fundamental Principles, Legal Doctrines, and 
Commercial Principles, Student Edition (St. Paul, Minn: West Publishing, 1988) 892-4. See MEA 
Mutual Insurance Co v Flint 574 SW.2d 718 (Tenn. 1978). 

63 L. A. Foggan, “The File on Trial: Bad Faith’ [2001] Journal of Insurance Coverage 271. 

64 Standard Oil Company of California v HIG 2 Haw.App. 451, 634 P2d 123 (1981). See to the same effect, 
Gray v Zurich Insurance Co 65 Cal.2d 263, 419 P.2d 168 (1966); New England Insurance Co v Healthcare 
Underwriters Mutual Insurance 295 F3D 232 (US Ct.App. 2°4 Cir. 2002). The quotes are from Pavia v 
State Farm Mutual Automobile Insurance Co 82 NCY.2d 445 at 453-5 (NY. 1993). For the model jury direc- 
tion on this issue in New York, see New York Pattern Jury Instructions-Civil PJI 4:67 (Cumm. Supp. 2001). 
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a breach of the duty of good faith the insurer will be liable for the full amount of 
the award, even if it is in excess of the policy limits. 

Although liability for breach of good faith is determined by reference to the 
insurer's failure to give adequate consideration to the interests of the insured,°° 
there is no consensus among US jurisdictions on the degree of fault required. In 
some states it must be shown that the insurer acted with knowledge of the wrong, 
while in others something close to strict liability prevails. For example, in Virginia 
it has been held that mere negligence by the insurer is insufficient to establish 
breach of the duty of good faith. The insurer is justified in protecting its own 
interests along with those of the insured, but must not intentionally prefer them 
and disregard those of the insured. Thus, the insured must ‘show that the insurer 
acted in furtherance of its own interest, with intentional disregard of the financial 
interest of the insured?” On the other hand, in Crisci v Security Insurance Co,°° 
where it was alleged that the insurer had exposed the insured to liability by failing 
to settle a claim before trial, the Supreme Court of California held that there is 
no need for the insured to show that the insurer acted either dishonestly or 
fraudulently because liability is imposed ‘not for a bad faith breach of the contract 
but for failure to meet the duty to accept reasonable settlements, a duty included 
within the implied covenant of good faith and fair dealing’? Furthermore, 
the Court concluded that when there is any danger of an award in excess of the 
policy limits, the rejection by the insurer of a settlement that falls within those 
limits ‘can be justified, if at all, only on the basis of interests of the insurer’. The 
Court explained that: 


it may not be unreasonable for an insured who purchases a policy with limits to 
believe that a sum of money equal to the limits is available and will be used so as 
to avoid liability on his part with regard to any covered accident. In view of such 
expectation an insurer should not be permitted to further its own interests by reject- 
ing opportunities to settle within the policy limits unless it is also willing to absorb 
losses which may result from its failure to settle.”” 


Subsequently, the Court of Appeal of California appears to have taken a slightly 
different approach. In Betts v Allstate Insurance Co,” the Court held that the 





65 Brown & McCabe Stevedores, Inc v London Guarantee and Accident Co n 55 above. 

66 Communale v Tiaders & General Insurance Co 328 P.2d 198 (Cal. 1958); Commercial Union Assurance Cov 
Safeway Stores, Inc 26 Cal.3d 912, 610 P.2d 1038, 164 Cal. Rptr 709 (1980); Gibson v Western Fire Insur- 
ance Company 682 P.2d 725 (Ma. 1984); Hartford Accident & Indemnity Co v Foster 528 So.2d 255, 265 
(Miss. 1988). On the other hand, in Louisiana it has been held that, ‘[a]n insurer must consider the 
interest of the insured as paramount when an offer to settle is made; the insurer’s duty is to act in 
good faith and to deal fairly when handling and settling claims in order to protect the insured 
from exposure to excess liability’: Fertitta v Allstate Insurance Company 439 So.2d 531 (La. App., Ist 
Circ., 1983) (decision affirmed at 462 So.2d 159 (La.1985), Ponder J. 

67 State Farm Mutual Auto Insurance Co v Floyd 235 Va. 136, 143-144, 366 S.E.2d 93 (1988). 

68 n 54 above. See also, Communale v Traders & General Insurance Co 328 P.2d 198 (Cal. 1958); Torres v 
State Farm Mutual Auto Insurance Co 705 B2d 1192 (US Ct. App. 10™ Cir. 1982). 

69 ibid177. Dishonesty and fraud might give rise to an award of punitive damages, see below: Betts v 
Allstate Insurance Co, 154 Cal. App.3d 688, 706, 201 Cal. Rptr. 528, 538 (1984); Gibson v Western Fire 
Insurance Company n 66 above. 

70 n 54 above, 178. 

71 154 Cal. App.3d 688, 706, 201 Cal. Rptr. 528, 538 (1984). 
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appropriate standard is to assume that the insurer is liable for the entire judgment 
and then ask whether a prudent insurer in those circumstances would have 
accepted the settlement offer.” 

Whereas in liability insurance breach of the duty of good faith is, typically, 
manifested in the failure to settle a claim brought by the third party against the 
insured, in first party insurance the policy covers against property losses directly 
suffered by the insured, so that an allegation of bad faith will involve the insurer’s 
refusal to pay the claim in full or a delay in making such payment. In Gruenberg v 
Aetna Insurance Co,” a case closely analogous to Sprung, the Supreme Court of 
California held that an insurer will be liable for bad faith where it ‘fails to deal 
fairly and in good faith with its insured by refusing, without proper cause, to 
compensate its insured for a loss covered by the policy?” Building upon this, the 
Supreme Court of Utah in Beck v Farmers Insurance Exchange,” observed that, ‘the 
implied obligation of good faith performance contemplates, at the very least, that 
the insurer will diligently investigate the facts to enable it to determine whether a 
claim is valid, will fairly evaluate the claim, and will thereafter act promptly and 
reasonably in rejecting or settling the claim?” This has been construed as not 
requiring the insured to prove that the insurer intentionally breached its duty; it 
is enough that the insured acted unreasonably, knowing or recklessly disregarding 
the lack of a reasonable ground for not paying promptly.” In McCormick v Sentinel 
Life Insurance Co,” the Court of Appeal of California held that an insurer acts 
unreasonably if its conduct is ‘inconsistent with placing the insureds interests 
above those of the insurance company’.”” On the other hand, it has been said that 
the mere failure to pay within a reasonable period of time does not of itself 
amount to bad faith.® A court usually requires further evidence of bad faith, such 
as where the rejection of the claim has not been preceded by a proper investiga- 
tion, whether or not this was an innocent error,™ or where there is evidence that 
the insurer delayed in order to place pressure on the insured to accept a payment 
lower than the entitlement under the policy. 

There are a number of ways in which an insurer may defend a claim of bad 
faith. In liability insurance, the third party, who is claiming against the insured, 
usually cannot bring a bad faith claim since the duty is for the benefit of the 
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light of the victim's injury and the probable liability of the insured the ultimate judgment is likely 
to exceed the amount of the settlement offer? 
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insured,” although in some states, such as California, legislation has been passed 
to establish limited rights of action by third parties.® Insurers have sought to use 
what is called the comparative bad faith defence, which involves an attempt to 
rebut an allegation of bad faith by asserting that the insured also acted in bad faith, 
but courts have ruled that, while both parties owe a duty of good faith, those 
duties are not reciprocal. California did allow the defence from 1985, but rejected 
it in 2000, for two principal reasons: first, the duty of good faith sounds in tort 
with regard to the insurer and in contract with regard to the insured; second, both 
the obligations of the parties under that duty are quite different and the lack of 
equality in the relative strengths of the parties gives rise to differential treatment 
in determining the scope of the duty owed by each.** Nevertheless, an allegation 
of bad faith is, typically, considered within the ‘totality of the circumstances, and 
these may lead a court to conclude that there was no breach of good faith because 
the behaviour of the insured made the insurer’s refusal to pay or to settle reason- 
able. Most jurisdictions will not hold an insurer to be in breach unless there is 
liability under the policy:** ‘An insurer ordinarily breaches its duty of good faith 
and fair dealing only by delaying or denying payment of a claim that is covered by 
the contract, after liability for the claim has become reasonably clear?®’ An insurer 
will not be acting in bad faith where it refused to pay a claim that is ‘fairly deba- 
table? or if there is a genuine issue,” even though liability is later established, 
nor is it bad faith for an insurer to litigate or to appeal against an award, unless 
there was no reasonable basis for disputing the claim.” Since bad faith is 
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concerned with the process by which a claim is handled, it is surprising to find the 
issue of coverage given such importance, and, indeed, in a handful of states the 
insured can maintain an action for bad faith in the absence of liability under the 
policy: in Washington it has been held that, An insurers duty of good faith is 
separate from its duty to indemnify if coverage exists. This result creates no insur- 
mountable burden on the insurer. The insurer is only required to fulfil its contrac- 


tual and statutory obligation to fully and fairly investigate the claim?” 


FORMS OF ACTION IN THE USA 


In the insurance context, where the issue of good faith arises in relation to the 
claims process, there is a lack of consensus between the jurisdictions as to the 
appropriate form of action. This has been generated by the desire on the part of 
the judges to expand the range of remedies beyond those normally available to 
contracting parties, more particularly, to encompass punitive damages. Broadly 
speaking, the courts have developed four approaches: first, an action for breach 
of fiduciary duty; second, an action in contract; third, an action in tort; and, 
finally, a hybrid action referred to as contort. 

Taking these in turn, the courts in a few states have come to the view that the 
degree of control over the claims process (particularly in liability policies) 
assumed by the insurer under the terms of the policy and the nature of the rela- 
tionship between the parties places a fiduciary duty on the insurer” although the 
content of that duty is, to some extent, dependent on the terms of the policy.” 
Adopting this approach means that the insurer must make full disclosure and 
shifts the burden on to the insurer to show the transaction was fair in terms of 
the interests of the insured. However, most states have concluded that the insurer 
cannot be a fiduciary because the commercial nature of the relationship between 
the parties contemplates the insurer being able to pursue its own interest even 
though this may conflict with the interest of the insured.” 

A large number of states, therefore, proceed on the basis that the breach of the 
implied duty of good faith sounds in contract.” However, this cause of action has 
been perceived by many courts to have weaknesses in terms of the range of reme- 
dies available to the insured. More particularly, there have been doubts expressed 
as to whether claims could be made for various heads of damage, including 








91 Lloyd v State Farm Mutual Auto Insurance Co 943 P.2d 729 (Ariz. Ct. App. 1996); Vining v Enterprise 
Financial Group, Inc 148 F3d 1206, 1214 (10 Cir. 1998); Coventry Assocs v Am States Insurance Co 961 
P.2d 933, 937-38 (Wash. 1998). 

92 Spencer v Aetna Life & Casualty Insurance Co, n 47 above; Gibson v Western Fire Insurance Company, n 66 
above. 

93 New Plumbing Contractors Inc v Nationwide Mutual Ins Co 7 Cal. App.4th 1088, 1096 (1992). 

94 Henry v Associated Indem Corp 217 Cal. App.3d 1405 (1990); MFA Mutual Insurance Co v Flint 574 
SW.2d 718 (Tenn. 1978). For views from both sides of this issue, see R. Baron, “When Insurance 
Companies do Bad Things: The Evolution of the ‘Bad Faith’ Causes of Action in South Dakota 
(1999) 44 South Dakota Law Review 471.; D. Richmond, “Trust Me: Insurers are not Fiduciaries to 
their Insureds’ (1999) 88 Kentucky Law Journal 1. 

95 Brassil vy Maryland Casualty Company 210 NY. 235, 104 N.E. 622 (1914); Kewen v Massachusetts Mutual 
Life Insurance Co 409 Mich. 401 (1980); Beck v Farmers Insurance Exchange, n 75 above. 


© The Modern Law Review Limited 2005 97 


Insurers, Claims and the Boundaries of Good Faith 





mental anguish,”° lawyer’s fees” and punitive damages.” Since the courts have, 
generally, approached the duty of good faith as an instrument for improving the 
behaviour of the insurer and protecting the insured, it has been suggested that the 
lack of a range of remedies with which to castigate poor claims processing means 
there is little incentive for insurers to pay promptly or deal with insureds fairly.” 

Beginning with a decision in Wisconsin in 1931,° many states have addressed 
this defect of contract actions by taking the view that the nature of the relation- 
ship between the parties gives rise to liability in tort.” Recovery in tort is ‘based 
on the idea that not only has the insurer deprived the policyholder of the benefit 
of its bargain, but the insurer’s conduct has also been wrongful. The insurer has 
breached not only a private contract but also a legally created duty to a policy- 
holder’? The bad faith tort has been seen as a means of redressing the inequality 
in the insurance relationship that originates in the use of standard form insurance 
contracts and which is exacerbated by the vulnerability of the insured who has 
suffered loss. It also allows the courts to reflect the public interest in insurance as 
an instrument of social policy and as an object of government regulation. Most 
important of all, it acknowledges that the insurance contract is entered into by 
both parties on the basis of the insurers promise to improve the insureds peace 
of mind. The greatest attraction of the tort action is undoubtedly the availability 
of punitive damages which can amount to awards many times the size of the 
insurer's liability under the policy. Three examples from the burgeoning case law 
amply illustrate the point. A California jury recently awarded $120.5 million dol- 
lars, of which only 3.7 per cent (ie $4.5 million) was compensation, when, in spite 
of the recommendations of its own physicians, an insurer delayed payments and 
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refused to approve treatments to the insured who was suffering from - and later 
died of - stomach cancer.” In Arizona, a motorist was awarded $15,000 compen- 
sation and $3.5 million in punitive damages against an insurer, who had dealt in 
bad faith with a claim for a written-off car worth $6,500. The award was upheld 
by the Arizona Supreme Court on the ground that there was an institutional pat- 
tern in the company of engaging in bad faith practices."°* Similarly, the Nevada 
Supreme Court upheld an award of $5.4 million against an insurer that had man- 
ufactured information to deny a claim and had passed false evidence to the FBI, 
which had led to the insured’ indictment. These awards do need to be treated 
with caution. Some states either do not allow punitive damages or restrict the size 
of an award.”® Jury verdicts are often overturned because there is no evidence of 
the level of culpability required for punitive damages: mere proof of bad faith is 
insufficient, the insurer must be shown to have been ‘guilty of recklessness or 
wickedness which amounts to a criminality that should be punished for the good 
of society, and as a warning to the individual.” Jury awards are also often drasti- 
cally reduced on appeal,” and it is likely that most are settled for a lower figure 
before appeal: the $120.5 million award in California was reportedly settled prior 
to appeal for a quarter of that figure — still not an inconsiderable amount of 
money, of course.’ Nonetheless, the courts view the availability of punitive 
damages as an important device for deterring insurers who might otherwise be 
tempted to engage in bad faith claims practices. 

The adoption of the bad faith tort has been hotly debated,” and it has been 
rejected by many states. Some courts have held that the need to punish and deter 
bad practices by insurers is addressed by state legislation on unfair claims processes 
and there is, therefore, no need to impose an award of punitive damages that 
would merely serve to provide the insured with an unjust windfall." The Kansas 
Supreme Court, in Spencer v Aetna Life & Casualty Insurance Company; suggested 
that the objective of seeking peace of mind is not unique to insurance, ‘because 
every contract is entered into for peace of mind’, so that any breach of contract 
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might be regarded as undermining the peace of mind of the innocent party. It 
has also been pointed out that in recognising the bad faith tort action many courts 

-fail to distinguish between first- and third-party insurance and, having been 
persuaded of the merits of the bad faith tort action in relation third party insur- 
ance, are too ready to recognise it in first party insurance.’” Yet, there are impor- 
tant differences between these types of insurance. Third-party policies 
are designed to protect insureds from losses suffered by a third party for which 
they would otherwise be liable. The terms of such policies give insurers control 
over the defence, negotiation and settlement of claims and, therefore, leave to 
their discretion decisions that might expose the insured to financial liability. In 
contrast, a first-party insurer, who is liable for losses directly suffered by the 
insured, lacks such control and the relationship between the parties is, therefore, 
quite different." 

The argument that allowing tort actions in both third- and first-party insur- 
ance cases opens a broader range of remedies has also been disputed. In Spencer, the 
Kansas Supreme Court felt that concerns about the lack of suitable remedies in 
contract actions were exaggerated since a plaintiff could recover for losses flowing 
naturally from the breach and for such consequential loss as was reasonably fore- 
seeable at the time of the contract.” Several jurisdictions have held that damages 
may be recovered in contract for mental anguish.’ Nevertheless, it is generally 
true in US law that, while the words used to describe the tests and the losses 
recoverable in contract and tort are the same (‘reasonable foreseeability’, conse- 
quential loss’), the victims recoverable loss is much more narrowly defined in 
contract.” Punitive damages also present difficulty.”* However, ‘intentional 
and outrageous conduct’ may amount to fraud where the insurer engaged in 
unconscionable conduct, or liability in the tort of outrage, and so, independently 
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of contract, render the insurer liable in tort, which would open up the possibility 
of such an award."” 

In some states insureds are permitted choose whether to proceed in contract or 
tort. While less analytically satisfactory, this does have the advantage of enabling 
insureds, not only to select the most favourable remedy, but also to choose the 
most advantageous action in terms of the limitation period.’”° Some states have 
gone further and have crafted a new form of action termed contort’. In a Montana 
decision on third-party insurance it was stated that, Although an action against an 
insurer for a breach of its implied covenant of good faith and fair dealing towards 
its insured sounds in contract, the action is to be regarded as one for tort?” Simi- 
larly, in Hawai, it was said that, the remedy for a first-party insured lies in con- 
tract, but is for ‘tortious breach of contract’. According to District Judge Fong in 
Genovia v Jackson National Life Insurance Co)” ‘A certain level of willful or reckless 
conduct can cause a simple breach of contract to sound in tort, allowing for the 
recovery of non-contract damages such as emotional distress. Above and beyond 
this, egregious or outrageous conduct can justify the imposition of punitive 
damages’ This has the attraction of recognising the relationship between the par- 
ties as contractual, while making available to the court the whole range of reme- 
dies traditionally found only in tort actions. 

It has to be admitted that the American jurisprudence is confused, both 
between the different state jurisdictions and within them. This stems, in large 
part, from the desire of the judiciary in some states to award punitive damages. 
Since most courts take the view that such an award is not available for breach of 
contract and requires a finding of ‘wickedness’, this has prompted them to see 
such breach of the implied duty of good faith as tortious in nature rather than 
simply contractual. 


GOOD FAITH IN CANADIAN INSURANCE CLAIMS 


Compared with the USA, Canadian case law on the post-contractual duty of 
good faith is somewhat limited. Indeed, as recently as 1990 the British Columbia 
Supreme Court, expressly rejecting the US case law on bad faith refusal to settle, 
held that the obligation of good faith only arose at the point when the contract 
was formed and not after that time.” Esson CJ, having noted the lack of clarity in 
US case law, went on to say that Canadian law does not at present recognize, as a 
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general doctrine, that an obligation of good faith and fair dealing is imported into 
all contractual dealing’ He favoured the view that in the claims process the insurers 
only owed a duty to act honestly. However, shortly after that decision the same 
court allowed a claim for bad faith refusal to settle in Shea v Manitoba Public Insur- 
ance Corporation. Finch J concludéd that, while there was a general duty to act hon- 
estly, in some commercial relationships there might be a greater obligation: 


... The exclusive discretionary power to settle liability claims given by statute to 
the insurer in this case, places the insured at the mercy of the insurer . . . The insur- 
ed’s position of vulnerability imposes on the insurer duties (a) of good faith and fair 
dealing, (b) to give at least as much consideration to the insured’s interest as it does to 
its own interests, and (c) to disclose with réasonable promptitude to the insured’s 
position in the litigation, and in the settlement negotiations ... The fact that the 
insured is at the mercy of the insurer for the purposes of settlement negotiations 
gives rise to a justified expectation in the insured that the insurer will not act con- 
trary to the interests of the insured, or will, at least, fully advise the insured of its 
intention to do so. 


He went on to say that the interests of the insured must be treated equally with its 
own and that the duty of the insurer to defend a claim required it ‘to minimize by 
all lawful means the amount of any judgment awarded against the insured’.'” In 
Dillon v Guardian Insurance Company Ltd?” the liability insurer rejected an offer to 
settle of $45,000, which was within the policy limit of $50,000. The third party 
was awarded just under $78,000, and the Ontario High Court held that the 
insurer had failed to exercise reasonable care and was, therefore, in breach of 
the duty of good faith. Fitzpatrick J noted that the US courts appeared to have 
three standards: first, the insurer is liable for the final award whenever a settlement 
within policy limits is declined; second, the insurer is only liable if it had not acted 
reasonably in rejecting the settlement offer; the third standard is liability for bad 
faith, although, he regarded this as having merged with the second standard. In 
the end, Fitzgerald J did not feel it necessary to choose between these options 
‘because the Guardian is liable by any standard’ since at the time the settlement 
offer was made, and in spite of the insurer’s view, there was an ‘overwhelming 
probability’ that the insured would be held liable. In Fredrikson v Insurance Corp of 
British Columbia,” there was no breach of good faith even though an offer to settle 
within the policy limits had been rejected and the final award exceeded those 
limits by $600,000. Although the court did not discuss at length the duty of the in- 
surer, it concluded that the insurer ‘had discharged its duty to Fredrikson by act- 
ing in a fair and open manner and by approaching the question of settlement as if 
its own resources were at risk?’ Significantly, the insured had not wanted the 
insurer to settle and it seems that there was a reasonable prospect of achieving 





126 (1991) 1 CCLI (2d) 61. 

127 See C. Brown et al, Insurance Law in Canada (Toronto: Carswell, 1999) cited in M. J. Slater, ‘The 
Insurers Duty of Good Faith and Fair Dealing’ at wwwaslatervecchio.com (last visited 5 July 
2004), on which this discussion draws. 

128 (1983) ILR 1-1706 (HC Ontario). 

129 44 B.C.L.R. (2d) 303 (S.C. 1990). 

130 ibid 306. 


102 ' © The Modern Law Review Limited 2005 


John Lowry and Philip Rawlings 





a reduction in the settlement offered. Esson CJSC felt able to determine the case 
without defining the nature of the duty since even were I to apply the most “lib- 
eral” version of the various American doctrines, I would be unable to find a basis 
for holding I.C.B.C"" In Sheav Manitoba Public Insurance Corp)” Finch J held that 
in cases where there was a risk of an award above the policy limits, the duty of 
good faith and fair dealing required the insurer at the least to give the same con- 
sideration to the interests of the insured as to its own interests and, indeed, at one 
point he adopted the view in an American textbook, Appleman’s Insurance Law 
and Practice, that the insureds interests were the paramount concern of the insurer. 
On the other hand, the commercial nature of the relationship allowed the insurer 
to assert interests that might be inconsistent with those of the insured, but the 
insured must be kept informed of such a conflict of interest. The insurer should, 
he said, make reasonable efforts to settle within the policy limits and it should 
maintain full disclosure during the settlement negotiations. The insurer was, 
therefore, held liable for the full award. Finch J adopted the view that the insurer 
must exercise the same care as an ordinarily prudent insurer with no policy limit: 
if the ordinary prudent insurer would consider that litigation, rather than settle- 
ment, was an unreasonable risk, then the insurer would be in breach of the duty if 
it failed to settle. It was not a breach of the duty for the insurer to seek to negotiate 
a lower settlement if there was a reasonable prospect of this being achieved. Con- 
versely, there would be a breach where there was no such prospect. Where the 
liability is not an issue and the damages are likely to exceed the policy limits, then 
it was Finch J’s view that there was a duty on the insurer to make reasonable efforts 
to seek a settlement. On the facts there had been a breach of the duty in not taking 
reasonable steps to seek to minimize the exposure of the insured to damages, in 
failing to advise the insured of a conflict of interest and in not undertaking a 
prompt investigation or assessment of the damages, which undermined the ability 
to reach a settlement. 

There is also an obligation on an insurer to act in good faith when dealing with 
claims made on first party insurance. In Ontario, it was stated in Kogan v Chubb 
Insurance, a case on a fire policy, that àn insurer must give as much consideration 
to the insureds welfare as it gives to its own interests. The insurer cannot do any- 
thing to injure the insureds rights to benefit under the policy ”* The insurer acts 
unreasonably if it, or its agent, assumes, as in Kogan, that a fire was caused by arson 
and seeks to substantiate this view rather than trying to assess the evidence reason- 
ably. This caused some consternation since the insurer in that case was held to have 
acted in bad faith, even though the Court recognized that the evidence made it 
logical to conclude that the fire was suspicious. In 702535 Ontario Inc v Lloyds of 
London,” also a case on fire insurance, the Ontario Court of Appeal recognized 
that exploitation by the insurer of the financial vulnerability of an insured, who 
has suffered a loss, might constitute bad faith. In this case, the insurer rejected the 
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view of both the Fire Department and the police that the fire was not caused 
by arson, which it was entitled to do. However, the insurer’s conduct was held 
to have become unfair when it continued to deny the claim without a reasonable 
ground for doing so and when it set up spurious defences, which it pursued 
to trial. The Court went further and imposed a burden on the insurer, who 
alleges that the insured has committed a crime, to supervise the conduct of the 
defence against a claim and to make regular checks that the insured is being trea- 
ted fairly. It might be that failure to maintain such supervision would not in itself 
amount to bad faith where the denial of the claim was justified, but it could ele- 
vate a reasonable denial of a claim, which turns out to be incorrect, into a breach 
of good faith. 

In short, the duty of good faith in Canadian law obliges the insurer to act 
promptly and fairly in the investigation, assessment and settlement of a claim. 
An insurer is entitled to refuse a claim and will not be in breach of the duty of 
good faith even if the refusal was wrong, as long it was reasonable.””° 

The other significant feature of recent Canadian cases has been the develop- 
ment of claims for aggravated and punitive damages. The British Columbia 
Court of Appeal pointed out in Warrington v Great West Life Assurance” that these 
types of damages serve fundamentally different purposes. Aggravated damages 
compensate for injury, such as mental distress, caused by the conduct of the defen- 
dant and can be awarded where the objective of the contract was to provide the 
plaintiff with peace of mind. Justice Southin doubted the value of the adjective 
aggravated, which, in her view, only served to create confusion. In Warrington, 
disability insurance was specified as one of the few ‘peace of mind’ contracts 
where aggravated damages might be appropriate, but the Supreme Court of 
Canada extended the concept to include homeowners’ insurance in Whiten v Pilot 
Insurance Co”? Indeed, the Court in that case seemed to suggest that all insurance 
taken out by individuals was sold to provide peace of mind. 

Punitive damages will be awarded only exceptionally. The aim is, according to 
Binnie J: 


not to compensate the plaintiff, but ... to give a defendant his or her just desert 
(retribution), to deter the defendant and others from similar misconduct in the 
future (deterrence), and to mark the community’s collective condemnation (denun- 
ciation) of what has happened.” 


Punitive damages are awarded against a defendant in exceptional cases for ‘mali- 
cious, oppressive and high-handed’ misconduct that ‘offends the court's sense of 
decency’: Hilly Church of Scientology of Toronto [1995] 2 SCR 1130, at para 196. The test 
thus limits the award to misconduct that represents a marked departure from ordin- 
ary standards of decent behaviour. Because their objective is to punish the defendant 
rather than compensate a plaintiff (whose just compensation will already have been 
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assessed), punitive damages straddle the frontier between civil law (compensation) 
and criminal law (punishment).“° 


The award should be proportionate in terms of the blameworthiness of the conduct, 
the vulnerability of the plaintiff, the harm or potential harm directed at the plaintiff, 
the need for deterrence, the advantage wrongfully gained by the defendant, and the 
other penalties imposed on the defendant. Connecting the circumstances in which 
it was appropriate to award punitive damages with the duty of good faith in insur- 
ance contracts and with the reason people took out insurance, Binnie J stated: 


Insurance contracts, as Pilots selfdescription shows, are sold by the insurance 
industry and purchased by members of the public for peace of mind. The more 
devastating the loss, the.more the insured may be at the financial mercy of the in- 
surer, and the more difficult it may be to challenge a wrongful refusal to pay the 
claim. Deterrence is required. The obligation of good faith dealing means that the ap- 
pellant’s peace of mind should have been Pilots objective, and her vulnerability 
ought not to have been aggravated as a negotiating tactic. It is this relationship of 
reliance and vulnerability that was outrageously exploited by Pilot in this case. The 

` jury, it appears, decided a powerful message of retribution, deterrence and denun- 
ciation had to be sent to the respondent and they sent it." 


In Whiten, the insured’s home had been destroyed by fire, making her family 
homeless. The insurer made a single payment for living expenses and paid two 
months’ rental of a cottage. Then, the insurer suddenly cut off payments on the 
ground that the family had set the house on fire deliberately, although this was 
not the view of the fire chief or the insurer’s own experts. At the trial, counsel 
for the insurer admitted there was no basis for such allegations. The court found 
that the insurer’s refusal to pay had been motivated by the desire to put pressure on 
the insured, who had limited resources, to settle for a sum below her entitlement. 
The jury awarded the claim under the fire policy of $345,000 together with puni- 
tive damages of $1 million. A reduction of the latter sum on appeal to $100,000 
was reversed by the Supreme Court and the original award reinstated. The Whiten 
case involved first-party insurance, but there is nothing to suggest that similar 
principles would not be applied by the Canadian courts in third-party insurance. 

The distinction between punitive damages and aggravated damages means that 
a court may award both. However, the distinction between the two has been 
slightly muddied by Binnie J’s statement in Whiten that the fact that a contract of 
insurance was bought for peace of mind was a factor in the decision to award 
punitive damages. In an earlier hearing before the Ontario Court of Appeal, 
Laskin JA had said that the obligation on the insurer to provide peace of mind 
was ‘separate from the insurers obligation to compensate its insured for a loss cov- 
ered by the policy’. It seems that aggravated damages will be available where 
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mental distress is caused by the failure to provide the peace of mind that was pro- 
' mised under the contract, but punitive damages are appropriate where the beha- 
viour of the insured goes beyond simply failing to provide peace of mind and 
amounts to action that deliberately undermines peace of mind in such a way that 
it should be punished, as opposed to merely compensated. If punitive damages 
are awarded for behaviour that undermines peace of mind, then, it would 
seem wrong for the insured to receive aggravated damages. This, in turn, 
means that the problem of distinguishing between these types of damages has 
resurfaced. 


IMPORTING GOOD FAITH 


English insurance law has long been criticised for favouring the interests of the 
insurer above those of the insured: the classic illustration of this has been in the 
area of the pre-contractual duty of disclosure, but similar criticisms have been 
` made in relation to warranties, basis of the contract clauses, insurable interest and 
subrogation.'* In his lecture to the British Insurance Law Association, Sir Andrew 
Longmore remarked: 


‘There are numerous areas where reform would be useful and some where it is essen- 
tial. Piecemeal proposals for reform have not worked well in the past; reform else- 
where in the world is made more difficult by the fact that the City of London 
remains the leading insurance centre of the world. Other countries are somewhat 
reluctant to adopt reforms if the risk is likely to be reinsured by a significantly dif- 
ferent law. The time has come when, in my view, both the law and the market . 
should adopt sensible reform across the board. There has been some reform in the 
area of what I may call insurance by consumers as a result of the Unfair Terms in 
Consumer Contracts Regulations 1994/924 but it does not extend to business insur- 
ance or to the general law of avoidance for non-disclosure or misrepresentation; 
proposals for reform of business insurance have fought shy of reforming marine 
and aviation insurance as well...“ 


It is evident that the law relating to the claims process should be added to this 
growing list. The decision in Sprung provides a clear example of the proclivity of 
insurance to favouring the interests of insurers. By categorising an insurance claim 
as a claim for unliquidated damages for breach of contract, the courts have pre- 
cluded the possibility of awarding damages in the event of an insured suffering a 
loss resulting from an insurer unreasonably refusing or delaying settlement. It 
will be recalled that both Evans and Beldam IJJ expressed their sympathy for 
the plight of Mr Sprung, but felt compelled by precedent to dismiss his claim. 
They were unable to follow the reasoning employed in Grant v Co-Operative Insur- 
ance Society Ltd.*° In that case Hodgson J expressed himself as ‘happy’ to apply the 
decision in Wadsworth v Lydall,*’ thus allowing him to award damages in respect 
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of the losses consequent upon the insurers wrongful rejection of a claim under a 
fire policy. However, by the time Sprung reached the Court of Appeal, the House 
of Lords had handed down its decision in The Lips,“® which reasserted the rule 
that no cause of action lies for late payment of damages. Yet this line of thinking 
was being subjected to critical judicial scrutiny as far back as the late nineteenth 


century when Sir George Jessel MR commented: 


Now it may well be that the Courts thought that it was absurd to make a man pay a 
larger sum by reason of the non-payment of a smaller. It has always appeared to me 
that the doctrine of the English law as to non-payment of money - the general rule 
being that you cannot recover damages because it is not paid by a certain day, is not 
quite consistent with reason. A man may be utterly ruined by the non-payment ofa 
sum of money on a given day, the damages may be enormous, and the other party 
may be wealthy. However that is our law. If however, it were not our law the absurd- 
ity would be apparent.” 


The courts in the USA and Canada have either ignored the rule now embodied in 
The Lips or have expressly rejected it. In Reichert v General Insurance Co,° the facts 
of which bear close resemblance to Sprung the California Supreme Court con- 
fronted the issue directly: 


It is true that the general rule at common law is that the damages for breach of a 
contractual obligation to pay money are the amount due plus interest thereon ... 
The rule is based on three theories. First, money is always available in the market at 
the lawful rate of interest ... Second, consequential damages are too remote to be 
proximately caused by the delay in payment . . . Third, the rule provides ‘4 measure 
of damages of easy and certain application’ (Williston, Contracts (1937) § 1410, 3926) 
Those reasons are not convincing. The facts of this case demonstrate that money is 
not always available in the market ... Nor are consequential damages always so 
remote that the defendant should not be held responsible for them . . . The claimed 
simplicity of determining damages by limiting the damages to the sum due plus 
interest should not justify the great hardship that such simplicity may cause... 


In Reichert, as in Sprung,” an insurer had failed to pay promptly and, as a result, the 
owner of the insured property became bankrupt. The Court concluded that the 
insured’ loss was a reasonably foreseeable consequence of the insurer's action: 


Where the owner ofa heavily mortgaged motel or other business property suffers a 
substantial fire loss, the owner may be placed in financial distress, may be unable to 
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meet his mortgage payments, and may be in jeopardy of losing his property and 
becoming a bankrupt. A major, if not the main, reason why a businessman. pur- 
chases fire insurance is to guard against such eventualities if his property is damaged 
by a fire. Certainly, the property owner who purchases fire insurance may reason- 
ably expect that if a fire occurs, the insurance proceeds will be promptly available to 
protect him from those eventualities. The business of the fire insurer is to provide 
such protection. Insurers are, of course, chargeable with knowledge of the basic rea- 
sons why fire insurance is purchased, and of the likelihood that an improper delay in 
payment may result in the very injuries for which the insured sought protection by 
purchasing the policies.” 


The US courts have taken the view that the prohibition against awarding 
damages for the late payment of damages frustrates the main purpose of insurance 
which, in conformity with the reasonable expectation of insureds, is to guard 
against the financial distress consequent upon the occurrence of an insured risk. 
They have sought to redress what is perceived to be an imbalance of power 
between the insurer and the insured, in which the former is able by virtue of its 
control over the terms of the contract or its financial strength to pursue its own 
interests. The courts in the USA — and, since Whiten, in Canada — are concerned 
not merely to compensate the insured, but also to affect the behaviour of the 
insurer. The difficulty has been in identifying a form of action that enables the 
courts to award damages at a level that is sufficient to achieve this objective. 

While the attempt to redress the power imbalance is laudable and may well be 
successful in improving claims processing by insurers, it does bring problems. 
There has been a significant expansion in litigation with several active websites 
encouraging bad faith claims and many firms of lawyers now specializing in pur- 
suing, defending and appealing them. Some insurers argue that as a conse- 
quence premiums will increase. It may even be the case that they will withdraw 
from offering certain types of products: in particular, they may be deterred from 
providing low coverage in exchange for lower premiums because of the awareness 
that a bad faith claim may result in a payout that exceeds the coverage limit. 
Further, insurers have suggested that in extreme cases they may withdraw from 
the market altogether in certain states. Underlying these anxieties is the percep- 
tion that in some states the pendulum has swung too far in favour of insureds. In 
so far as such arguments seek to justify bad faith practices they deserve short shrift. 
On the other hand, it may be that allowing bad faith claims encourages vexatious 
litigants, who by dint of the threat of bringing an action seek to extract a settle- 
ment from insurers. It must be said, however, that the courts seem unimpressed by 
such arguments. 

Criticisms of insurance law have had some impact on insurance’ practice in 
England although the response of the industry has been largely restricted to 
addressing issues of concern to private (ie consumer) insureds. Beginning in 
1977, the Association of British Insurers (ABI) issued codes of practice as a 
means of obtaining exemption from the Unfair Contract Terms Act. These codes 
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implicitly acknowledge the imbalance between the parties to insurance contracts. 
In essence, they provide that once liability under the policy has been established 
and the amount payable agreed, payment will be made by the insurer without 
avoidable delay.** There are several problems with the codes. First, they do not 
appear to cover the situation where the insurer unreasonably denies liability. Sec- 
ond, they are restricted in their application to the private insured and would not, 
therefore, cover the circumstances in which a businessman like Mr Sprung found 
himself Third, the codes only cover those insurers that are members of the ABI. 
Fourth, they do not provide a mechanism for enforcement. Finally, they are not 
legally binding on insurers, although they may be incorporated by reference into 
policies of insurance and also may be taken into consideration by the Financial 
Services Ombudsman (FSO). The FSO’ predecessor, the Insurance Ombudsman 
Bureau (IOB), did adopt a more decisive approach to delays in processing claims. 
The IOB was prepared to award compensation in cases where there had been 
‘unnecessary delays and oversights’ in handling the claim.’ However, the juris- 
diction of the Ombudsman is limited. It is primarily a means by which consu- 
mers can challenge the decisions of insurers, and in relation to commercial 
insurance, it can normally only deal with complaints from small businesses with 
an annual turnover of less than £1 million. 

_ The deficiencies in the existing remedies for the commercial insured as well as 
the desirability of a coherent legal regime point to the need for a root-and-branch 
reform of the law. At the minimum, it requires the English judiciary to take a 
broader view of the duty of utmost good faith by giving full effect to the recipro- 
city of the doctrine. As has been seen in the discussion of the North American 
jurisprudence, there are several models from which the English common law 
could choose: the law relating to fiduciaries, tort and contract. The English courts 
are reluctant to extend the duties of fiduciaries into the realm of commercial rela- 
tionships, ”® and this resonates with the view of the majority of US jurisdictions 
that insurers cannot be fiduciaries because the commercial nature of the insurance 
relationship contemplates that they will be able to pursue their own interests to 
the exclusion of the interests of the insured. Most US jurisdictions have, therefore, 
based liability upon the implied duty of good faith and fair dealing in contract. 
While recently there has been a growing acceptance of good faith in English law 
going beyond the mere implementation of EU initiatives,’ nevertheless, a major 
impediment to developments along these lines is the adherence to the rule in The 
Lips, which, as was seen in Sprung, can produce dire consequences for insureds. A 
more attractive option might lie in following the courts in the USA and develop- 
ing a bad faith tort. While the English courts might be reluctant to develop a new 
species of tort, the judges have, on occasions, shown themselves willing to address 
real injustice. In White v Jones, ™® Lord Goff felt prompted to extend the reach of 
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the duty of care in negligence by what he perceived to be a major lacuna in the law 
and by ‘the impulse to do practical justice’. The English courts have also been pre- 
pared to import US case law as a means of extending the tort of negligence.” 

Encouraged by Sir Andrew Longmore’s comments and by the National Con- 
sumer Council report prepared by Professor Birds in 1997,°° the British Insurance 
Law Association (BILA) has called for the question of claims settlement, along 
with other issues, to be referred to the Law Commission. In framing future leg- 
islation, BILA suggested two possible approaches. First, that an insurance claim ` 
should be treated as a debt and that there should be an implied term in the con- 
tract to the effect that the debt will be paid within a reasonable time. This reso- 
nates with the willingness of Evans LJ in Sprung to find an implied term requiring 
insurers to act promptly in dealing with claims. By way of alternative, BILA sug- 
gested that failure to meet a claim within a reasonable time should give ‘rise to 
damages covering types of loss that an insurer should have had within reasonable 
contemplation?" 

It is important to recognise the particular conceptualisation of insurance in the 
USA as 4n industry which is affected by the public interest’."°* This has driven the 
judges to take the view that at least as important as compensating the insured is 
the goal of shaping the behaviour of the insurer. This is achieved partly by com- 
pensating those injured by bad faith practices, but also by the award of punitive 
damages, which specifically seek to punish and deter. The first problem with 
importing these ideas into English law is that the courts have shown a marked 
reluctance to award such damages,” although the Law Commission has sub- 
jected the case law to severe criticism’®° and other common law countries, includ- 
ing Australia, New Zealand and Ireland, have adopted a more flexible view. The 
second and more fundamental problem returns us to the issue of the separation 
between the law of contract and the law of contracts where the latter is controlled 
by the notion, taken from the former, that contracts are essentially private rela- 
tionships in which public policy plays virtually no part. In the context of the 
claims process, English courts do not compensate insureds nor do they regard it 
as part of their function to shape the behaviour of insurers. 
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A Piece — Neither A Package Nor A Unit: 
El Greco (Australia) Pty Ltd v Mediterranean Shipping Co SA 


Dr. Sarah C. Derrington* 


There have been ripples of consternation amongst maritime lawyers in Australia 
following the recent decision of the Full Federal Court of Australia in El Greco 
(Australia) Pty Ltd v Mediterranean Shipping Co SA (El Greco)? In a majority judg- 
ment,” the Full Court held that the carrier’s liability pursuant to Article 4 rule 5 of 
the Hague-Visby Rules? was limited by reference to one container in relation to 
goods described on the bill of lading as ‘1 x 20FT FCL/FCL GENERAL PUR- 
POSE CONTAINER SAID TO CONTAIN 200945 PIECES POSTERS 
AND PRINTY. The basis for the concern appears to be that there will remain 
uncertainty in the mind of any subsequent holder of a bill of lading as to the basis 
on which the carrier’s liability will be limited until a court has interpreted the 
wording of the bill of lading. It is suggested, however, that the decision in fact 
provides clear guidance, both for courts and merchants, as to the basis on which 
the enumeration of the contents of a container is to be understood and is an 
important decision given the dearth of authority on the point. 


Article 4 rule 5(c) provides: 


Where a container, pallet or similar article of transport is used to consolidate the 
goods, the number of packages or units enumerated in the Bill of Lading as packed 
in such article of transport shall be deemed the number of packages or units for the 
purpose of this paragraph as far as these packages or units are concerned. Except as 
aforesaid such article of transport shall be considered the package or unit. 


At first instance, Kiefel J held that the insertion of the word ‘pieces’ clearly 
conveyed a choice that the posters and prints were to be treated as individual 
pieces, or units, of cargo and that the enumeration of those pieces meant that the 
container was not to be regarded as the unit for the purposes of Article 4 rule 5.* 

In reaching this conclusion, her Honour relied upon an article by Mr Anthony 
Diamond (which was also adopted by Beaumont J, who dissented in the Full 
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Federal Court’), in which he considered the way in which the term ‘unit’ ought be 
construed in relation to three different categories of cargo. In relation to what he 
describes as the third category, goods which occupy an intermediate position 
between goods shipped as articles or pieces and true bulk cargo, Mr Diamond wrote, 


Most timber cargoes fall into this category. So do bagged cargoes. Usually there will 
be no difficulty in ascertaining the weight of the lost cargo. The bill of lading may 
state the weight. If it acknowledges the cubic capacity of the cargo, as for example, 
the number of ‘standards’ of a timber cargo, it should normally be possible to calcu- 
late the equivalent weight. It is tempting, therefore, to conclude that timber and 
bagged cargoes should be treated in the same way as true bulk cargoes. The difficulty, 
however, is that each piece of timber or each bag of cocoa or sugar may constitute a 
separate ‘package’ or ‘unit’so that a higher limit may be applicable. I submit that this 
question ought to be answered by reference to the bill of lading. If the bill 
acknowledges a number of pieces of timber or a number of bags of cocoa, 
the latter conclusion would seem to be plainly correct. If not, I would con- 
clude that the limit ought to be based on weight.® (my emphasis) 


It is this last proposition of Mr Diamonds which is brought into sharp focus by 
the decision in El Greco. The question which had to be resolved by the Full Federal 
Court was whether or not there is a difference between a ‘piece’ and a ‘unit’ for the 
purposes of the Hague-Visby Rules and whether the use of two different words 
used in two consecutive Articles of the Hague-Visby Rules elucidates the ques- 
tion. Contrary to the views expressed by Beaumont J and the trial judge, the 
majority held that the parties did not enumerate 200,945 pieces on the bill of lad- 
ing for the purposes of Article 4 Rule 5(c).’ In the leading judgment, Allsop J 
expresses the view that: 


... the enumeration in the sea carriage document or in the bill of lading contem- 
plated by the Amended Rules and the Hague-Visby Rules, respectively, is of the 
packages or units as they are packed in the container, that the relevant phrase to 
understand and construe in rule 5(c) is the phrase ‘packages or units . . . as packed’, 
and that this phrase and consequently the word ‘units’ does not extend to mean any 
itemised individual articles of cargo said to be within the container. . .thus, the last 
sentence of rule 5(c) applied.® 


In his approach to the resolution of this difficult issue, by embarking on a detailed 
analysis of the travaux préparatoires of the Hague Rules and of the case law from 
various jurisdictions, Allsop J applied the principles articulated by Professor Tetley 
in his recent article on the appropriate approach to the interpretation and con- 
struction of the Hague-Visby Rules: 


Courts and arbitrators around the world must therefore consciously seek to ascer- 
tain and abide by a truly ‘international’ interpretation of the Hague, Hague-Visby 
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and Hamburg Rules and the national statutes enacting them. This type of interpre- 
tation requires the actual words of the drafters to be preferred to concepts of the pre- 
Convention law. It also requires a clear preference for an international, over a 
domestic, construction, in recognition of the purpose of standardisation of carriage 
by sea law which the Rules were designed to promote. Travaux préparatoires should 
be referred to in grasping the real meaning and object of the provisions to be con- 
strued, where any ambiguity persists. Exceptions should be construed narrowly, 
and a deliberate effort made to preserve the delicate balance between shipper and 
carrier interests which the Rules aimed to maintain.’ 


As has already been observed, the Full Federal Court concluded that it was not the 
intention of the parties in El Greco to enumerate 200,945 pieces for the purposes of 
limiting the carrier’s liability to 666.66 SDRs per poster or print worth less than 
A$20 each. Such a conclusion, it is suggested, can be justified by approaching the 
issue by reference to each of the criteria specified by Professor Tetley. 


THE TERMS OF THE HAGUE-VISBY RULES 


It is perhaps helpful at the outset to begin with a consideration of the purpose of 
the Hague-Visby Rules. The Hague Rules were implemented by The Brussels Con- 
vention 1924, which came into effect in 1931. The Rules were promulgated to 
redress the imbalance which had existed between carrier interests and cargo inter- 
ests in relation to the loss or damage occurring to goods in the course of their 
carriage by sea whereby a carrier's liability was held usually not to exceed a speci- 
fied agreed value of the package. One of the main elements of the Hague Rules 
was the concept that a shipowner’s liability should be limited whilst, at the same 
time, giving cargo interests a liberal limit so as to preclude carriers from inserting 
clauses in their bills of lading purporting to limit liability to ‘ridiculously low fig- 
ures.’ This element was embodied in Article IV rule 5 of the Hague Rules and is 
widely known as the ‘Package Limitation’. Mr Diamond observes that there were 
two main problems with Article IV rule 5; the first was that the words ‘package or 
unit’ lacked any real precision and had been adopted as a compromise; the second 
was the limitation amount itself. 

The Visby Protocol was adopted in 1968 to amend the Hague Rules in certain 
respects. So far as the ‘Package Limitation’ is concerned, it did not change the 
wording of the ‘per package or unit’ limitation but introduced, in Article 4 rule 
5 (c), the container clause’. The amendment does not clarify the interpretation of 
the phrase ‘per package or unit’. 

The word ‘piece’, the subject of the controversy in El Greco, does not appear in 
Article 4 at all. It is found, however, within Article 3 rule 3(b) which provides: 


3. After receiving the goods into his charge the carrier or the master or agent of the 
carrier shall, on dernand of the shipper, issue to the shipper a bill of lading showing 
among other things ~... 








9 W. Tetley QC, Interpretation and Construction of the Hague, Hague-Visby and Hamburg Rules’ 
(2004) 10 Journal of International Maritime Law 30 70. 
10 n 4 above, 229. 
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(b) Either the number of packages or pieces, or the quantity, or weight, as the case 
may be, as furnished in writing by the shipper. 


Article 3 is concerned with the responsibilities and liabilities of the carrier. The text 
of Article 3 rule 3 was unchanged by the Visby Protocol. It imposes a duty on the 
carrier to issue a bill of lading, which the shipper may require for its document of 
title function, and a duty to ensure that the bill of lading states certain matters which 
perform the receipt function of the bill of lading. The statements contained in the 
bill of lading are prima facie evidence of the receipt by the carrier of the goods so 
described. Where, as in El Greco, the words ‘said to contain’ precede the description, 
they seem to do no more than make plain that the carrier is, as required by Article 3 
rule 3, stating on the bill of lading ‘the number of packages . . . as furnished in writ- 
ing by the shipper’ without dissenting from the description, so that the description 
can be relied on as prima facie evidence as to what was within the containers.” 

In contrast, Article 4 deals with the rights and immunities of the carrier. The 
amendment to the Hague Rules, which is now found in Article 4 rule 5(c), 
eschewed the word ‘piece’ and instead provides, as the basis for the limitation of 
liability, ‘the number of packages or units enumerated in the Bill of Lading as 
packed in such article of transport’. Mr Diamond observed that the meaning of 
‘unit’ in the Hague Rules was hotly debated: it may have referred to an individual 
article or piece of goods that was not packed; for example an unpacked car, a 
yacht, a metal ingot, a log of wood. The authors of Carver acknowledge that the 
different words suggest some different and special meaning for “unit” and that the 
view adopted by the United States, namely that it meant a freight unit, had some 
plausibility. ? They observe, however, that this view was not accepted in England 
nor Canada and conclude, therefore, adopting Mr Diamonds opinion, that ‘2 unit 
is an identifiable item which cannot be called a package, for example a car or even 
a log’. Mr Diamond remarks further that this is the meaning which best fits 
‘unit’ in the Hague-Visby Rules. He also asserts that it was the meaning sug- 
gested by Temperley & Vaughan.” Two views were posited in that work. The sec- 
ond view, which is the view that Mr Diamond preferred, was: 


... inasmuch as the term ‘unit’ is commonly used to mean a standard measure or 
enumeration, or one ofa series of things split up either physically or notionally for 
the purpose of enumeration or measurement the phrase ‘package or unit’ here used 
must refer back to the particulars of enumeration or measurement which must be 
shown on the bill of lading as provided by Article II, Rule 3. 


The first view was, however, that: 


... the natural interpretation of the word ‘unit’ in the phrase ‘package or unit’ 
appears to be that it has been added in order to cover parts of a cargo similar in a 





11 River Gurara v Nigerian Shipping Line Ltd [1997] 3. WLR 1128, 1140; Treitel QC and Reynolds QC, 
Carver on Bills of Lading (London: Sweet & Maxwell, 1" ed, 2001) (hereafter “Treitel & Reynolds’) 
9-148. 

12 Treitel and Reynolds 9-234. 

13 ibid. 

14 n 4 above, 240-241. 

15 ‘Temperly and Vaughan, The Carriage of Goods by Sea Act 1924 (London: 4" ed, Stevens, 1932) 81-82. 
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general way to a package, but not strictly included in that term which properly 
implies something packed up or made up for portability and would therefore not 
include such things as a log of wood or a bar of metal. The word ‘unit’ has, it is 
suggested, been added in order to embrace such things and not to extend the scope 
of the Rule to bulk cargoes or parts thereof. Moreover, the whole purpose of Rule 
5, which is directed against excessive claims for things of undisclosed abnormal 
value, supports this limited interpretation of the word. 


As is observed by the Supreme Court of Canada in Falconbridge Nickel Mines Ltd v 
Chimo Shipping Ltd,® the authors clearly preferred the former interpretation and 
this is the interpretation which has been preferred by the Full Federal Court of 
Australia. The corollary of this explanation is also apt in light of the original pur- 
pose of the Hague Rules and, subsequently, the Hague-Visby Rules; viz, to strike 
a balance between the interests of carriers and cargo. Shipowners should be pre- 
cluded from inserting ‘ridiculously low figures’ on the bill of lading, but they 
should not be subject to increased limitation amounts on an artificial notion of a 
package or unit when the context of the ‘Package Limitation’ regime does not 
provide for such. This would be contrary to the purpose of the Rules. 

In the present case, posters and prints are cargo which can be packaged, and 
indeed which were packaged although the number of bundles, or packages, of 
posters and prints was not what was enumerated on the bill of lading.” Rather, 
what was enumerated on the bill of lading, under the heading ‘Number of 
Packages’, and in two places, was one container. The enumeration of 200,945 
pieces could not have been for the purposes of Article 4 Rule 5(0), for the wording 
does not accord with that rule. If the parties in El Greco had intended liability to be 
calculated on the basis of the number of packages inside the container, the bill of 
lading could have read ‘2000 packages of posters and prints. The enumeration 
on the face of the bill of lading could only have been for the carrier to satisfy its 
obligation to comply with Article 3 Rule 3, which enumeration became prima 
facie evidence of the quantity of posters shipped and subsequently damaged.” 


THE TRAVAUX PREPARATIORES 


It is of course appropriate to have recourse to the travaux préparatiores if there is any 
remaining ambiguity in the text of the convention. It is, however, difficult to dis- 
cern any ambiguity in the language of Article 4 Rule 5(c). The language is clear 
and the reference to the requirement to refer to the packages or units ‘as packed’ is 
distinct from the reference to ‘pieces’ in Article 3 Rule 3. Nonetheless, Allsop J 
embarked upon a careful and detailed analysis of the travaux préparatiores.”° 
His Honour notes, from the discussions held in 1921 and which preceded the 





16 [1973] 2 Lloyd’s Rep 469, 476. 

17 niabove, at [111]. 

18 ibid at [100]. 

19 As matters transpired, the carrier was able to rebut the prima facie position and it was agreed, ulti- 
mately, that the shipper had overstated the quantity of posters and prints by some 70 000 (at [123]). 

20 ntabove, at [154-193] and [206~225]. 
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implementation of the Hague Rules, that the apparent intention of the introduc- 
tion of the words or unit’ was to widen the notion of package to refer to articles of 
cargo, shipped as such, as if they were individual packages.” The discussions as to 
the container clause’, later to become Article 4 rule 5(c), took place in 1968. Allsop 
J quotes Lord Justice Diplock, the chairman of the drafting committee, at the 
Seventh Plenary Session of the Comité Maritime International on 22 February 
1968: 


... SO far as this clause is concerned, there was only one quite simple problem. A 
container is a package which may contain other packages. It may contain for exam- 
ple 100 crates of various kinds of merchandise. The problem is where you have a 
container which contains inside it other traditional packages or units, is the liability 
going to be calculated upon the container as the package, which would almost cer- 
tainly involve the weight basis, or is to be calculated on the individual packages 
within the container as if they were stowed in the traditional way in the hold? 


Now the answer to that is a very simple answer. It is for the shipper and the carrier to 
decide whether they want the particular container to be treated as the package for 
the purpose of limitation of weight, or whether they want the smaller packages or 
units in it to be so treated; and no doubt when the latter alternative is taken, that is to 
say the individual packages are to be treated as separate units, a higher rate of freight 
will be payable than when the container itself is to be the unit — a higher rate of 
freight because the maximum liability may itself be higher. 


Allsop J points out that, in Lord Justice Diplock’s speech immediately prior to 
voting, the references to ‘unit’ were not to individual articles or pieces of cargo 
within packages. What was discussed by Lord Justice Diplock was, in effect, the 
choice that could be made by the parties in the container trade between the con- 
tainer or the packages inside. Lord Justice Diplock treated ‘unit’ as ejusdem generis 
with package, hence his reference to the ‘traditional packages or units.” The 
same passage from Lord Justice Diplock’s speech is reproduced in Mr Diamond's 
article following his statement that: 


The general intention of Rule 5 (c) is two-fold; first, that the parties to the contract 
of carriage are given the option whether to treat the container or each of the parcels 
stuffed therein as the relevant “package or unit” for limitation purposes; second, that 
in order to see how the option has been exercised one must look to see “the number 
enumerated” on the face of the bill of lading.” 


If Mr Diamond had quoted the full phrase contained in Rule 5(c); viz, ‘the num- 
ber enumerated in the Bill of Lading as packed’, it would perhaps have been seen 
rather more clearly that his interpretation is indeed consistent with the develop- 
ment of the subsequent case law and does not support the contention that the 
enumeration of individual pieces of cargo on a bill of lading pursuant to Article 





21 ibid at [177]. 
22 ibid at [223]. 
23 ibid at [225]. 
24 n4 above, fn 45. 
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3 rule 3 evinces an intention on the parties to provide the basis of limitation for 
the purposes of Article 4 rule 5 (c). 


THE AUTHORITIES 


The Full Court of the Federal Court made extensive reference to the jurispru- 
dence of other jurisdictions which have considered the concept of a package and 
a unit, albeit in the context of the Hague rather than the Hague-Visby Rules. 
Further, almost all of the cases deal with the notion of a package, some with the 
question of a unit, and only one, which was not referred to by the Full Federal 
Court, with pieces. These decisions reveal that the courts have adopted a purpo- 
sive approach to the construction of the Rules which has resulted in consistency 
in construction amongst the jurisdictions. It is suggested that this is an appropriate 
outcome from a commercial perspective and one which is reflected in the decision 
of the Full Federal Court. 

Of the decisions of the United States courts to which reference was made, all 
except one concerned packages.” That exception is to be found in the case of Bin- 
laden BSB Landscaping v MV Nedlloyd Rotterdam (Binladen)’® which concerned the 
shipment of a “Reefer Container said to contain: 7990 live plants”. The Court of 
Appeal for the Second Circuit held that to be a reference to a package on the bill 
there needed to be a word connoting preparation in some way of the goods for 
transport, for example by the use of words such as ‘packages’, ‘bundles, ‘cartons’ 
or the like. The Court referred to the decision in Sperry Rand Corp v Norddeutscher 

- Lloyd?’ which had considered a bill of lading listing the number and kind of 
packages as ‘1 container’ and described the contents as “9,500 electric shavers’. It 
was held that the relevant package, for the purpose of limitation, was the con- 
tainer even though it was ultimately shown at trial that the shavers had been 
packed into 190 cartons. In Binladen, the Court concluded that:”8 


... the terms of the bill of lading should govern: if the bill of lading lists the con- 
tainer as a package and fails to describe objects that can reasonably be understood 
from the description as being packages, the container must be deemed a COGSA 
package. This rule not only accords with the 1968 Brussels Protocol... but has the 
virtue of certainty. 


Turning to the Canadian authorities, Falconbridge Nickel Mines Ltd v Chimo Ship- 
ping Ltd concerned the question of whether a tractor and a generating set should 
be treated as two shipping units for the purposes of limitation under Article IV 








25 Rosenbruch v American Export Isbrandtsen Lines Inc 543 F2d 967 (2°* CCA, 1976); Standard Electrica SAV 
Hamburg Sudamerikanische Dampfschiffahrts- Gesellschaft 375 F.2d 943 (2° CCA, 1967), Leathers Best Inc 
v The Mormaclynx 451 F.2d 800 (2°¢ CCA, 1971)[1971] 2 Lloyd’s Rep 253; Royal Typwriter Cov MV 
Kulmerland 83 F2d 645 (2"4 CCA, 1973)[1973] 2 Lloyd’s Rep 428; Matsushita Electric Corp of America v 
SS Aegis Spirit 414 F Supp 894 (1976), Mitsui & Co Ltd v American Export Lines 636 F. 2d 807 (2° CCA, 
1981). 5 

26 759 kod 1006 (2"4 CCA, 1985). 

27 1973 AMC 1392 (SDNY). 

28 759 F2d 1006 (2°* CCA, 1985), 1015. 
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rule 5 of the Hague Rules. In. holding that the carrier was entitled to limit its 
liability in respect of each item of cargo, the Court was not required to address 
the issue which was before the Full Federal Court in El Greco. Rather, it was con- 
cerned with an argument that Canada should adopt the interpretation of ‘unit 
which has been expressly given to the term in the US legislation, viz, customary 
freight unit. That argument was rejected”? 

The decision in Falconbridge Nickel Mines Ltd v Chimo Shipping Ltd was followed 
within a month by the Canadian Federal Court in J.A. Johnston Co Ltd v The Ship 
‘Tindefjell’ (The Tindefjell),° a case concerning the shipment of two containers of 
316 cartons of shoes. Collier J remarked:*' ‘Where cargo cannot be “packaged” as 
in the Falconbridge case, then “unit” seems to me to be an appropriate term to 
characterize one complete, integrated piece of equipment or machinery’. In refer- 
ring to the US and French decisions which had considered this provision of the 
Hague Rules, his Honour pointed out” that the underlying rationale of those 
decisions is to be found in the intention of the parties and the Court must deter- 
mine if the cargo owner and the carrier intended the container should constitute a 
package for the purposes of limitation, or whether the number of packages in the 
container was to be the criterion: 


Where the shipper knows his goods are to be shipped by container and specifies in 
the contract (usually by means of the bill of lading) the type of goods and the num- 
ber of cartons carried in the container, and where the carrier accepts that description 
and that count, then in my opinion, the parties intended that the number of 
packages for the purposes limitation should be the number of cartons specified.” 


A case which was not considered by the Full Federal Court in El Greco, also arose 
in 1973 and was concerned with a surprisingly similar factual scenario. In Lufty Ltd 
v Canadian Pacific Railway Co (the Alex),** the plaintiffs had shipped in a container 
450 pieces of knitted nylon piece goods. The carrier sought to limit liability by 
reference to one container. Walsh J referred to a decision of the Tribunal de Commerce 
d'Oran (Strasbourgeois)® in which it was held that the ‘unit’ which is to serve as a 
base of calculation of the limitation of responsibility of the maritime carrier 
applies to merchandise which in current language is not usually called packages, 
such as bales of wool and cotton, casks of wine or bags of produce. The question 
for Walsh J then became whether the nylon piece goods could be considered 
‘units’. His Honour drew a clear distinction with the decision in The Tindefjell* 
where the shoes had been packed in cartons which were then enumerated as 
‘packages’ within the container. Walsh J concluded that the pieces could not be 
considered as packages or units and therefore the container must be considered 
the package. 





29 [1973] 2 Lloyd's Rep 469, 475. 
30 [1973] 2 Lloyds Rep 253. 

31 ibid 260. 

32 ibid 257. 

33 ibid 258. : 

34 [1974] 1 Lloyd’ Rep 106. 

35 (1950) DMF 126. 

36 n 30 above. 
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If we return to Mr Diamond’ opinion, ‘that each piece of timber or each bag of 
cocoa or sugar may constitute a separate “package” or “unit”’,*” the Canadian 
authorities would appear to agree with him in relation to the bags cocoa but per- 
haps not in relation to the timber. 

There is, as yet, no English authority directly on point. In River Gurarav Niger- 
ian National Shipping Line Ltd? the Court of Appeal considered Article IV rule 5 of 
the Hague Rules. The containerised cargo was described variously in the bills of 
lading as constituting a specified number of ‘bales, ‘parcels’, ‘bags’, ‘bundles, crates’, 
‘cartons’ or ‘pallets’. At first instance, Colman J held that it was appropriate to 
adopt a purposive approach to the construction of the Hague Rules in line with 
decisions in the US, Canada, Australia, France and The Netherlands. On that 
basis, his Honour held that ‘it is the intention of the parties as expressed in the bill 
of lading which is the main determinant of what is to be treated as a package. The 
insertion in the bill of lading of the lesser separately-packed items .. . is a clear 
indication that those lesser items are to be treated as the unit of measurement for 
limitation purposes.” This view did not find favour with the majority of the 
Court of Appeal.*° Phillips LJ wrote: 


While I appreciate the desirability of international uniformity, I am unable to accept 
that the basis of limitation under the unamended Hague Rules depends upon the 
agreement of the parties as to what constitute the relevant ‘packages’, as represented 
by the description of the cargo on the face of the bill of lading . . . I do not believe 
that it is an interpretation that can properly be given to the unamended Hague 
Rules. 


His Lordship went on to remark that: 


The position that I have depicted is inconvenient and can lead to uncertainty. . . The 
Protocol has largely removed the problem in those cases to which the Hague-Visby 
Rules apply by substituting a very different limitation regime. 


There may be a question as to whether Phillips LJ strayed too far from the princi- 
ples of international comity on which great weight is placed in relation to the 
construction of international treaties, as even he acknowledged in his judgment.” 
For the purposes of this paper, it is not necessary to comment on his Lordship’s 
approach to the construction of the Hague Rules. It can be observed that His 
Lordship did not demur from the approach adopted by Colman J at first instance 
in so far as the construction of the Hague-Visby Rules is concerned, given the 
specific wording incorporated by Article 4 Rule 5(c). It might, therefore, be 





37 n4 above, 241. 

38 [1997] 3 WLR 1128. 

39 [1996] 2 Lloyd's Rep 53, 63. 

40 n38 above, 1143: Hirst LJ would have dismissed the appeal on the same grounds as those adopted by 
Colman J. 

41 ibid 1139, 

42 ibid 1141. 

43 River Gurara v Nigerian Shipping Line Ltd [1997] 3 WLR. 1128, 1132; see also Shipping Corporation of 
India Ltd v Gamlen Chemical Co ( Australasia) Pty Ltd (1980) 147 CLR 142, 159, Great China Metal Indus- 
tries Co Ltd v Malaysian International Shipping Corp Berhad (The Bunge Seroja) (1998) 196 CLR 161. 
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assumed that the English Court of Appeal would agree with Colman J that, if the 
contents of the container are described by words which leave it unclear whether 
they are separately packed for transportation, the container will be the package 
and not the individual item?** Such a conclusion would clearly accord with an 
international construction of the Rule. 


CONCLUSION 


It is now clear, in Australian law, that it is the intention of the parties as expressed 
in the bill of lading which is the main determinant of what is to be treated as a 
package but, unless the description of the goods indicates that they are in fact 
‘packed’ within the container either, in packages, bundles, cartons or the like then, 
in accordance with the language of Article 4 rule 5 (c), it is the container which 
will be treated as the package or unit for the purposes of limitation of the carrier's 
liability. Such an outcome accords not only with the international interpretation 
of the package liability regime as it exists within the Hague-Visby-Rules, but also 
with the underlying rationale of the Rules. The decision of the Full Federal Court 
in El Greco is to be welcomed, not least for its contribution to the body of mari- 
time case law, which continues to have as its foundation the principle that: 


In all mercantile transactions the great object should be certainty: and therefore it is 
of more importance that a rule should be certain, than whether the rule is estab- 
lished one way or the other. Because speculators in trade then know what ground 
to go upon.” 





44n 39 above, 62. 
45 Vallejo v Wheeler (1774) 1 Cowp 143, 153. 
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INTRODUCTION 


In what circumstances should those who, during sexual intercourse, transmit ser- 
ious disease to others, be subject to criminal sanctions? Despite the relative dearth 
of domestic appellate decisions, this question has provided a feast of academic and 
policy-oriented commentary and analysis;' and it is a question that has been ren- 
dered even more urgent by recent revelations about the dramatic increase in the 
rate at which Sexually Transmitted Infections (STIs) are being spread.” The inter- 
est generated by the subject has, one suspects, two principal causes. First, it is a 
topic that reflects, insofar as it concerns the transmission of HIV, a more general 
interest in the ways in which criminal law can and should respond to a new and 
hugely significant challenge to human health®. Second, it is a subject which, 
because it brings into sharp relief complex and particular problems of fault, causa- 
tion and harm, allows lawyers to explore, and test the limits of, established crim- 
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Perry and an anonymous reviewer for their comments. The usual disclaimers apply. 


1 For domestic academic commentary prior to Rv Dica see A. Lynch, ‘Criminal Liability for Trans~ 
mitting Disease’ Crim LR (1978) 612; GT. Laurie, AIDS and Criminal Liability Under Scots Law’ 
36 JLSS (1991) 312; KJ.M. Smith, ‘Sexual Etiquette, Public Interest and the Criminal Law’ 42 
NILQ (1991) 309; S.H. Bronitt, ‘Criminal Liability for the Transmission of HIV/AIDS’ 16 Crim L} 
(1992) 85; P. Alldridge, ‘Sex, Lies and the Criminal Law’ 44 NILQ (1993) 250; S.H. Bronitt, ‘Spread~ 
ing Disease and the Criminal Law’ Crim LR (1994) 21; D.C. Ormerod and MJ. Gunn, ‘Criminal 
Liability for the Transmission of HIV’ 1 Web Journal of Current Legal Issues (1996); J. Dine and B. Watt, 
‘The Transmission of Disease During Consensual Sexual Activity and the Concept of Associative 
Autonomy’ 4 Web Journal of Current Legal Issues (1998); M.J. Weait, ‘Taking the Blame: Criminal Law, 
Social Responsibility and the Sexual Transmission of HIV’ 23 JSWFL (2001) 441; J. Chalmers, 
‘Criminalizing HIV Transmission’ 28 Journal of Medical Ethics (2002) 160. For a comprehensive 
review of the international literature see R. Elliott, Criminal Law and HIV/AIDS: Final Report 
(Montreal: Canadian HIV/AIDS Legal Network and Canadian AIDS Society, 1997). 

2 The Health Protection Agency reports that in England, Wales and Northern Ireland there was a 9 
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Sullivan and M.A. Field, AIDS and the Coercive Power of the State’ 23 Harvard Civil Rights-Civil 
Liberties Law Review (1988) 139; L. Gostin, ‘The Politics of AIDS: Compulsory State Powers, Public 
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inal law doctrine and potential criminal justice responses in an ethically complex 
yet clearly delineated context. 

In Rv Dicat the Court of Appeal has, for the first time since 1888, provided an 
indication of the circumstances in which those who do in fact transmit serious 
disease to their partners during sex will be criminalised.> Mohammed Dica was 
convicted under s 20 of the Offences Against the Person Act 1861 (OAPA 1861) for 
having recklessly transmitted HIV to two female sexual partners. The Court 
held, allowing the appeal and ordering a retrial, that the trial judge had been 
wrong to accept the Prosecutions submission that the harm inflicted on the com- 
plainants was such that the defence of consent was unavailable. Both the original 
conviction and the appeal decision have provoked widespread discussion, both 
among academics and from those working in NGOs in the HIV/AIDS sector.’ 
The purpose of this Comment is not only to provide an account of the decision 
but also to identify some of the wider implications of the Court of Appeals rea- 
soning, and to explore some of the assumptions apparent in both the judgment of 
Judge LJ and in the arguments of those who believe that criminalisation of reck- 
less HIV transmission is, as a matter of principle, to be welcomed. 


Rv CLARENCE 


Of the nineteenth century cases concerning the interpretation of the OAPA 1861 
one which has remained obdurately authoritative is that of Rv Clarence? Clarence 
was authority for the proposition that an offence under s 20 could only be com- 
mitted where there was a battery, in the sense of a direct infliction of physical force 
to the body of the victim. In Clarence, the majority of the Court for Crown 
Cases Reserved concluded that where the harm (infection with gonorrhoea) 
had occurred as the result of lawful sexual intercourse, there was no assault and 
therefore no offence. Despite important recent developments in the law of assault, 
the consequence of which was to abandon the implication that ‘inflict’ in s 20 





4 [EWCA] Crim 1103 (05 May 2004), [2004] 3 All ER 593, For another commentary see Crim LR. 
2004) 944. 

5 ey ae is one of a trio of cases, albeit the only one to have gone to appeal, in which those transmit- 
ting HIV to their sexual partners have been prosecuted and convicted. In May 2004 Feston Kon- 
zani was sentenced at Teesside Crown Court to 10 years imprisonment for recklessly transmitting 
HIV to three female partners, and in January 2004 Kouassi Adaye was sentenced to 6 years at Liver- 
pool Crown Court after pleading guilty to infecting one female partner. 

6 S20 of the OAPA 1861 reads: “[ Whosoever shall unlawfully and maliciously wound or inflict any 
grievous bodily harm upon any person, either with or without any weapon or instrument shall be 
guilty [ofan offence]”.“Inflict” simply means cause, and grievous means serious (a question of fact). 

7 For academic commentary see J. Spencer ‘Liability for Reckless Infection: Part 1” NIJ (12 March 
2004) 384, ‘Liability for Reckless Infection: Part 2’ NLJ (26 March 2004) 448; J. Spencer, ‘Reckless 
Infection in the Court of Appeal: R v Dic? NIJ (21 May 2004) 762; M.J. Weait, Dica: Knowledge, 
Consent and the Transmission of HIV’ NL] (28 May 2004) 826. For the response of HIV/AIDS 
organisations and the communities they serve see, for example the discussion on the UK Coali- 
tions site at http://www.ukcoalition.org/discus/messages/327/326.html, the response of the 
National AIDS Trust at http://www.nat.org.uk/documents/CRIMINALISATION.OFHIV.doc, 
and the concerns of the Terrence Higgins Trust at http://www.tht.org.uk/pressdesk/presspdff 
thtcomment.pdf. 

8 (1888) 22 QBD 23. 
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requires an assault,’ Clarence was never expressly over-ruled. Had it been followed 
by the Court of Appeal in Dica the conviction would have been quashed and there 
would have been no grounds for a retrial. However, in a clear nod to prevailing 
political sensibilities the Court of Appeal has used Dica as an opportunity finally 
to consign Clarence to the dustbin. In an elaborate account of Clarence, Judge LJ 
approved the reasoning in Hawkins J’s dissenting judgment and that of Lords 
Hope and Steyn in Rv Ireland; R Burstow’® and concluded that the trial judge had 
been correct in directing the jury that they could, notwithstanding the decision in 
Clarence, convict. 

The conclusion that Clarence is no longer relevant in cases whose facts are ana- 
logous to those of Dica is welcome. It is, however, important to emphasise that it is 
a conclusion reached within the context of a case where the moral turpitude of the 
appellant was relatively transparent. It was therefore relatively easy for Judge LJ to 
hold that Clarence should no longer be a barrier to 


the successful prosecution of those who, knowing that they are suffering HIV or 
some other serious sexual disease, recklessly transmit it through consensual sexual 
intercourse, and inflict grievous bodily harm on a person from whom the risk is 
concealed and who is not consenting to it” 


and, further, that 


to the extent that Clarence suggested that consensual sexual intercourse of itself was 
to be regarded as consent to the risk of consequent disease, again, it is no longer 
authoritative.’ 


It should be noted in particular that the first of these conclusions is relatively lim- 
ited in its scope. The interpretation of Clarence provided by Judge LJ is not one that 
would necessarily deny the relevance of the case to a person ignorant of his HIV 
positive status (or infected with another STI), who has consensual sexual inter- 
course and infects his partner; nor would it necessarily be irrelevant where a per- 
son knows this and does not conceal the fact from a partner who consents to the 
risk of transmission (on which, see below). 


CONSENT 


It is because the Court recognised the critical position which consent to the risk of 
harm occupies in the question of the lawfulness or otherwise of potentially infec- 
tive intercourse that it dedicated such attention to it, and why its decision to order 
a retrial was based on the trial judges error in not allowing the question of 
whether there had indeed been consent to go to the jury. 

The reason why this question was not raised is perfectly comprehensible. His 
Honour Judge Philpot had considered himself bound by the decision of the 








9 Rv Wilson [1984] AC 242; Rv Ireland ; Rv Burstow [1998] 1 Cr App R 177. 
10 See n 9 above. 
11 Rv Dica, n 4 above, para 59. 
12 Rv Dica, n 4 above, para 59, 
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House of Lords in Rv Brown,” that consent to bodily harm in fact does not con- 
stitute a consent recognised at law, other than in certain socially accepted and 
established activities which are themselves lawful.“ Given that it was not possible 
to characterise HIV transmission as such an activity, the Court of Appeal had 
therefore to find a way of distinguishing between consent to bodily harm, and 
consent to the risk of such harm. It started from the proposition that the decision 
in Rv Brown, and approach taken in other similar cases,” was undoubtedly cor- 
rect. In Judge LJ’s words: 


These authorities demonstrate that violent conduct involving the deliberate and 
intentional infliction of bodily harm is and remains unlawful notwithstanding that 
its purpose is the sexual gratification of one or both participants. Notwithstanding 
their sexual overtones, these cases were concerned with violent crime, and the sex- 
ual overtones did not alter the fact that both parties were consenting to the deliber- 
ate infliction of serious harm or bodily injury on one participant by the other. To 
date, as a matter of public policy, it has not been thought appropriate for such vio- 
lent conduct to be excused merely because there is a private consensual sexual ele- 

`. ment to it. The same public policy reason would prohibit the deliberate spreading of 
disease, including sexual disease.”® 


It is with its emphasis on the fact that the appellants in Brown engaged in the delib- 
erate infliction of injury that the Court establishes the legally relevant distinction 
with the facts of Dica. In its view, there is a fundamental difference between delib- 
erate harming and the deliberate taking of risks that result in harm. In the context 
of consensual sexual intercourse, such risks are, and have always been, present — 
whether those be the risk of disease or the risks associated with pregnancy and 
childbirth.” To criminalise the taking of such risks, by denying the defence of 
consent to those who create them, would not only be impracticable in enforce- 
ment terms, but would involve an unwarranted intrusion into the pre-eminently 
private sphere of adult sexual relations. In sum 





13 [1994] 1 AC 212. For discussions of the decision in Brown see N, Bamforth, ‘Sado-Masochism and 
Consent’ Crim LR. (1994) 661; M.J. Weait, Fleshing it Out’ in L. Bently and L. Flynn (eds), Law and 
the Senses: Sensational Jurisprudence (London: Pluto Press, 1996). 

14 For example, surgery and organised contact sports. 

15 Rv Boyea [1992] 156 JPR 505 and Rv Emmett (unreported, 18th June 1999). The Court did not refer to 
its own decision in Rv Wilson (1996) 2 Cr App R 241 in which the opposite conclusion was reached. 

16 Rv Dica, n 4 above, para 46, 

17 A recent clinical study has shown that among a population of women aged 18~34, 0.78 per cent 
suffered pre-eclampsia, 0.66 per cent developed a genital tract infection, 0.05 per cent experienced 
pulmonary embolism, 8.65 per cent underwent an emergency caesarean section and 1.46 per cent 
had a postpartum haemorrhage in which they lost a litre or more of blood: M. Jolly et al, ‘The Risks 
Associated with Pregnancy in Women aged 35 years and Older’ 15 Human Reproduction (2000) 2433. 
These figures compare favourably with the health risks to a woman who has sexual intercourse 
which carries the risk of HIV transmission. According to current clinical estimates, the risk of a 
woman being infected with HIV during unprotected vaginal intercourse with an infected man lies 
somewhere between 1:250 and 1:2000, Put another way, there is at worst a 0.4, and at best, a 0.05 risk 
of infection. In short, there is as much (if not greater) risk of physical harm to a woman who con- 
sents to intercourse which carries the risk of pregnancy than to one who consents to intercourse 
which carries the risk of HIV transmission. 


124 © The Modern Law Review Limited 2005 


Matthew Weait 





... interference of this kind with personal autonomy, and its level and extent, may 
only be made by Parliament.” 


It follows from this line of reasoning that while the defence of consent would not 
be available to a person who intentionally transmitted HIV or any other serious 
STI to another, irrespective of that person’s actual consent, it would be available as 
a matter of principle where a person transmitted the virus recklessly, and where it 
is established that his partner had consented to that risk. 

Summarised in this way, the decision in Dica appears relatively straightforward. 
The Court's approach to consent does, however, raise a number of interesting and 
problematic questions. The first concerns whether the degree of risk associated 
with the Defendant’s conduct is or should be relevant to the availability of the 
defence of consent. Although this is not addressed directly by the Court in Dica, 
it has been a relevant consideration in those cases from which Dica is distin- 
guished. In Emmett” the Court of Appeal held that where the appellant set fire 
to his partner's breasts with lighter fuel and almost asphyxiated her, the fact that 
he and she were, per Wright J, “deeply involved in an energetic, very physical sexual 
relationship which both greatly enjoyed” did not mean that he should have been 
entitled to rely on her consent as a defence to a charge under s 47 of the OAPA 
1861. In the Court's view the facts of the case were different in kind from those in 
Wilson”? (where a husband who branded his wifes buttocks with his initials had 
his s 47 conviction quashed) on the basis that the degree to which Mr Emmett had 
exposed his partner to the risk of unintended injury was, as in Brown,” unaccep- 
tably high. While the Court of Appeal in Dica may not specifically address the 
relevance or otherwise of the degree of risk to the question of consent in cases of 
reckless HIV transmission, there appears to be an implicit assumption that the 
magnitude of the risk makes no difference. Either a person consents to the risk 
of transmission or they do not, and this is simply a question of fact. For reasons 
explained more fully below,” this approach is a welcome one. It would, however, 
have been helpful if the Court had indicated more explicitly whether, in holding 
that the defence of consent should be available in principle, it considered the 
degree of risk to be irrelevant. 

The second question concerns the way in which the Court in Dica makes use of 
the cases concerning the intentional infliction of injury for the purposes of sexual 
or physical gratification. These provide the background and authority for the 
Court’s analysis of the availability of the defence of consent where HIV is trans- 
mitted during consensual intercourse. Superficially at least this might make sense, 
and it is unsurprising that the trial judge in Dica was persuaded by the analogy. In 
both cases serious physical injury is caused, and in both cases there arise legitimate 
questions of public policy as to whether consent in fact should, given the context, 
provide a defence in law. The Court deals with the issue by concluding that there 
is a legally relevant difference between consent to the risk of physical injury (e.g. 








18 R v Dica, n 4 above, para. 52. 

19 n15 above. 

20 n 15 above. 

21 Rv Brown n 13 above. 

22 n 26 below and accompanying text. 
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the risk of HIV transmission during unprotected penetrative intercourse) and 
consent to the inevitability of physical injury (e.g. the inevitability of burnt flesh 
if a branding iron is applied to a partner’s skin). Even though these injuries may 
each correspond to the same legal definition of injury (grievous bodily harm), and 
even though each must in fact have been caused (rather than merely anticipated) 
before a charge under s 20 of the OAPA 1861 can be brought, and even though 
each may have occurred in the context of sex, the fact that HIV or STI transmis- 
sion is represented as somehow incidental to the physical contact between the 
partners, and burning flesh as integral to it, justifies a different legal response. 
One reason for this analytical differentiation may be the fact that in cases of reck- 
less transmission (as in Dica) there is no intention to bring about the effect that is 
in fact produced, whereas in cases of injury to which consent is given in the con- 
text of sado-masochistic sex that intention exists. However, if this were the cor- 
rect analytical distinction, the availability of the defence of consent would depend 
not on the degree of injury caused (as was established in Brown) but on the pre- 
sence or absence of an intention to cause it (a proposition for which there is no 
authority). Alternatively, the distinction, and hence the availability of the defence, 
might be thought to rest on the nature of the relationship between the injurious 
conduct and the harm such conduct produces. Thus, consent might be unavailable 
in cases of sado-masochistic injury because there is-a temporal and physical imme- 
diacy between the conduct to which the person injured consents and the harm 
caused by the injury, whereas in cases of reckless HIV transmission there may be 
a significant delay before the infection is experienced as harm by the person 
infected. However, if this were the basis for the distinction it would suggest that 
criminal liability for non-fatal offences against the person depends on the felt 
experience, rather than the empirical fact, of injury (e.g. being conscious of the 
pain caused by a wound rather than simply having been wounded); and this is 
simply. not the case.” It is suggested that a more compelling rationale for the dis- 
tinction may be that just as the appellants in Brown were denied the defence of 
consent on grounds of public policy, so public policy justifies a different legal 
response to conduct which, at the relevant time, carries the risk of injury from that 
in which injury is a more or less foregone conclusion. 


KNOWLEDGE 


Although the Court of Appeal stated that the consent of the person infected was 
the critical issue when determining the liability of a Defendant who recklessly 
transmitted HIV, it was also profoundly exercised by the relevance or otherwise 
of the knowledge which the person infected had of their sexual partner's 
HIV positive status at the relevant time. This stemmed in part from the fact that 
Clarence, which formed the background context for the Court’s reasoning, con- 
cerned an appellant who had concealed the fact of his gonorrhoea infection from 
his wife and because the women whom Dica had infected alleged that they too 





23 A person who wounded someone in a coma would not be absolved of liability simply because that 
person did not (and might never) experience the pain which a conscious person would have felt. 


126 © The Modern Law Review Limited 2005 


Matthew Weait 





were ignorant of his condition. Because the jury in Dicas trial had been denied 
the opportunity to consider the question of consent, the truth or otherwise of the 
complainants’ allegation had not been explored. The Court of Appeal had there- 
fore to determine whether such knowledge would, and should, make a difference 
given that the issue would be addressed in Dicas retrial, and in any other future 
case involving analogous facts. 

In the Court’s view, knowledge was not the principal consideration in deter- 
mining the availability of consent as a defence. This must surely be right. If it 
were the decisive factor, its only possible relevance could be to allow the defence 
where there was proof that the person infected was aware of their partners HIV 
positive status prior to intercourse, and to deny it where they were not. To reason 
thus would effectively result in the conclusion the Court sought to avoid — that an 
HIV positive person who has unprotected sexual intercourse with a partner who 
is unaware of this fact has committed rape. It was for this reason that the Court, 
while recognising that knowledge and consent are ‘inevitably linked’, chose 
instead to focus on the presence or absence of consent to the risk of harm. 

This would not be a problem, but for the narrow way in which knowledge is 
understood in Judge LJs judgment, and the way in which it is related there to the 
question of consent. This is because it is stated (a) that it is ‘unlikely’ that a person 
would consent to the risk of a major consequent illness were they to be ignorant 
of that risk, and (b) that there could be a successful prosecution where a person 
who knew that he was HIV positive, recklessly transmitted HIV to a partner dur- 
ing sexual intercourse where “the risk is concealed” and where a partner is not 
consenting to it (i.e. the risk). 

These two assertions are, it is suggested, of critical importance to an under- 
standing of the wider implications of Dica. As for (a), it may be true that a person 
is unlikely to consent to the risk of contracting a serious illness if they are unaware 
of that risk. Indeed, it is not an abuse of language to suggest that a person who is 
ignorant of a risk can never properly be said to consent to it (this is, after all, the 
underlying principle of informed consent). As for (b), this adds little to (a) other 
than to imply that concealment of known HIV positive status in some way ren- 
ders consent even less probable. The difficulty lies not in the statements them- 
selves, but in the implicit assumption that the relevant source of knowledge for 
the person who must give consent is the person who may transmit HIV to them, 
and that if such a person fails to disclose this information then the likelihood of 
consent being established is significantly reduced. 

The fact is that knowledge of the risk of transmission may have a number of 
different sources, of which disclosure by an HIV positive partner is but one. For 
example, a person may know that her partner is HIV positive despite his conceal- 
ment (having seen a hospital letter to this effect, for example).”* In both of these 








24 In an unfortunate use of the passive voice, the judgment indicates that a person may be convicted 
for infecting a person ‘from whom the risk is concealed’. If this is interpreted as ‘from whom he has 
concealed the risk’, then the fact that she knows his HIV positive status would not preclude a 
conviction. This would be a decidedly odd interpretation, since in these circumstances she would 
still be knowingly consenting to the risk of transmission. It is therefore suggested a conviction on 
these facts would be wrong in law. 
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situations the person consenting to the risk of transmission knows of their part- 
ners HIV positive status as fact. But there are other ways of thinking about both 
facts and knowledge, and about risk in respect of these. For example, a person to 
whom HIV is transmitted may know that there was a possibility that her partner 
was HIV positive at the relevant time. She may know for a fact that one of his 
previous sexual partners is HIV positive, or that he was sexually active with a 
number of people and did not practise safer sex (or may not have done so), or that 
he belongs to a group with a higher prevalence of HIV infection than exists in the 
general population.” Or she may recognise that, in the absence of conclusive 
proof to the contrary, there is always a risk that a partner may be HIV positive (or 
be infected with an STI). Would her partner be able to avail himself of the defence 
of consent where knowledge was of this kind? According to Dica, the answer 
depends not on knowledge, but on consent to the risk of infection. It is submitted 
that where a person consents to sexual intercourse with knowledge of these facts, 
and becomes infected, the defence should be available because in each of these 
cases that person aware of the risk of transmission. They miay be ignorant of a 
partners HIV positive status in the sense that this has not been disclosed to them 
by him, but to deny the defence if there is in fact knowledge of the risk, and a 
willingness to accept it, would be tantamount to saying that the person infected 
bears no responsibility for their own sexual and physical health.” 

This argument, and the conclusion to which it leads, is not an easy one to 
make, and — where I have made it elsewhere — has been called ‘astonishing’.”’ It is 
certainly an argument that demands a radical shift in the way we think about 
responsibility in this area of criminal law. However, it is not, it should be 
emphasised, an argument which seeks to deny the moral turpitude of those who 
fail to provide their sexual partners with information which may enable them to 
make better informed decisions about the kind of sex they are willing to have. In 
an ideal world we would be sure that our partners will always be open, honest and 





25 For example, men from sub-Saharan Africa, or intravenous drug users. 

26 Although there is room for disagreement here, I would maintain that this conclusion should apply 
both where the person infected believes the risk of their partner being infected to be low and where 
they believe it to be high. In part this is because a person is either HIV positive or they are not, and 
partly because HIV may be transmitted during one incident of low risk activity or not transmitted 
during a number of incidents of high risk activity. Thus, a person who consents to sex which carries 
the risk of transmission on the basis that they know or believe their partner to have engaged in a 
limited number of low risk activities may in fact be putting themselves as at much risk on the 
relevant occasion as a person who consents to such sex with a person who they know or believe 
to have engaged in a large number of high risk activities. To argue and conclude otherwise would 
amount to accepting (a) that the individual and social responsibility of a person who knowingly 
risks infection by having unprotected sex, and is in fact infected, should be contingent on imma- 
nently unreliable predictive assessments of risk by them; and (b) that the criminal liability of their 
partner should somehow depend on whether their partner's risk-taking was justifiable on this basis 
or not. Neither of these are conclusions I can accept, or ones which I think the law should sanction. 

27 J. Spencer , ‘Liability for Reckless Infection: Part 2’, n 7 above. 

28 In particular, it is an argument that requires us to think critically about how we conceptualise and 
allocate blame. The classic formulation of criminal liability where blame -+ harm (in the absence of 
a defence) = liability depends on an individualist, rather than a shared, notion of fault that is 
dependent (where liability is grounded in the bringing about of harm) on treating causation — 
and therefore responsibility — as unidirectional. I make the argument more fully in an earlier article 
(see M.J Weait, n 1 above). 
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frank. But we do not, nor are likely ever to, live in that world. Furthermore, if we 
are to treat the transmission of HIV and STIs as first and foremost a public health 
issue (as J, and many national and international HIV/AIDS organisations,” 
believe), then it is not inconsistent, absurd, or — indeed — astonishing, to suggest 
that the criminal law acknowledge, so far as is possible within current legislative 
provisions and judicial interpretation of them, both individual and shared respon- 
sibility for health. To punish the person who infects another, where that other is in 
a position to avoid infection and elects to run the risk, simply serves to reinforce 
the predominant view that HIV/AIDS is someone else’s problem; and if the deci- 
sion in Dica has this effect it will have done all of us a great disservice. 


RECKLESSNESS 


If the way in which the knowledge of the person infected is problematic, the 
knowledge of the person who transmits HIV is no less so. Mohammed Dica was 
charged with, and convicted under, section 20 of the OAPA 1861. The mens rea 
requirement of this section is subjective recklessness — advertent, unjustified, 
risk-taking. In the specific context of section 20, the prosecution is obliged to 
establish that, at the time of the commission of the actus reus (the infliction of grie- 
vous bodily harm), the defendant was aware of the risk of causing some degree of 
_ bodily harm, albeit not of the gravity which in fact resulted.*° On the basis of the 
facts before them the trial jury were evidently satisfied that Dica, who knew of his 
HIV positive status, must have been aware of the risk of transmitting the virus 
through unprotected sexual intercourse. This much is unremarkable. It is, how- 
ever, important to reflect on the wider implications of the use of recklessness in 
cases where HIV or other STIs are transmitted during sex and, in particular, on the 
way in which recklessness is understood by the courts in such contexts. 

In its 1993 Report on the reform of offences against the person,” the Law Com- 
mission concluded that its proposed new offences of intentional and reckless ser- 
ious injury, and intentional or reckless injury, could and should be used in 
appropriate cases of disease transmission.” It further concluded that the wide 
scope of such liability could be effectively tempered by the judicious use of pro- 
secutorial discretion, such that only the most serious incidences of transmission 
would be proceeded against. These proposals did not meet unqualified Govern- 
ment approval. In its 1998 consultation document,” the Home Office rejected the 
Commissions suggestion that the transmission of normally minor illnesses 
should be criminalised, despite the fact that the vulnerability or predispositions 
of some people might result in their being more seriously affected than others.** 
It also rejected the suggestion that those who transmit a serious disease (such as 








29 See, forexample, UNAIDS, Criminal Law, Public Health and HIV Transmission: A Policy Options Paper, 
(UNAIDS: Geneva, 2002). 

30 R v Savage; Rv Parmenter [1992] 1 AC 699, 

31 Offences Against the Person and General Principles (Law Com No 218 1993). 

32 Law Com No 218, n 31 above, paras 15.15--15.17. 

33 Violence: Reforming the Offences Against the Person Act 1861 (Home Office 1998). 

34 Home Office 1998, n 33 above, para 3.15. 
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HIV) should be criminalised unless such transmission was intentional.” It was the 
Governments view that such an approach struck a sensible balance between 
ensuring that those who deliberately perpetrated ‘evil acts’ could be punished, 
while at the same time precluding the prosecution and conviction of those who 
infected others unintentionally or recklessly. More importantly, the Government 
believed (presumably on the basis of legal advice) that its approach was close to the 
effect of the present law’, despite the acknowledged absence of recent definitive 
decisions in the area. 

The fact that Mohammed Dica was not charged under section 18 of the OAPA 
1861, and that it was never alleged that he had sought deliberately to infect his 
partners, graphically demonstrates that the Government’ belief was without 
foundation. Furthermore, its failure to legislate its proposals has allowed the 
Crown Prosecution Service to pursue a prosecution policy at odds with the pre- 
ferred Home Office approach. When René Barclay”® stated of Dica that 


This was a ground-breaking prosecution, which was the result of a massive team 
effort. The implications are that in the future people who are reckless in this way 
will be vigorously prosecuted” 


he expressed in categorical terms a willingness to use the OAPA 1861 in a way that, 
perfectly legitimately, ignores the principles set out in the Home Office consulta- 
tion; for this, the Government has only itself to blame. 

These observations would constitute no more than an interesting aside if it 
were universally accepted that the meaning of recklessness should be narrowly 
interpreted, and one could be sure that s 20 would be charged only in respect of 
the most egregious behaviour; but neither of these is the case. The essence of 
recklessness is unjustified risk-taking by a person who has the capacity to recog- 
nise the relevant risk and in fact recognises it at the relevant time. For the purposes 
of this discussion I assume that risk-taking with respect to HIV transmission will, 
in most instances, be unjustifiable and so I concentrate here on risk-awareness. The 
critical question in this context is whether the person who in fact transmits the 
virus must know that he is HIV positive before he can be held to have been reck- 
less. In Dica the question was not explicitly addressed because the appellant was 
aware of his status. However, Judge LJ indicated, that the effect of the judgment 


... is to remove some of the outdated restrictions against the successful prosecution 
of those who, knowing that they are suffering HIV or some other serious sexual disease, reck- 
lessly transmit it through consensual sexual intercourse. . ° [my emphasis] 


This passage is extremely important, given that it appears to approve a narrower 
approach to the question of recklessness than that suggested by Professor John 





35 Home Office 1998, n 33 above, paras 3.17-3.18. 

36 CPS Director of Serious Casework, London Area. 

37 http://www.cps.gov.uk/news/pressreleases/archive/131.03.html 

38 For example, where a person knows his HIV positive status and lies about it. 
39 Rv Dica, n 4 above, para 59. 
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Spencer in an article published immediately before the appeal was heard. In that 
article, Spencer had said that 


To infect an unsuspecting person with a grave disease you know you have, or may 
have, by behaviour that you know involves a risk of transmission, and that you 
know you could easily modify to reduce or eliminate the risk, is to harm another 
in a way that is both needless and callous. For that reason, criminal liability is justi- 
fied unless there are strong countervailing reasons. In my view there are not.*° 
[my emphasis] 


In Spencer's view, recklessness exists not only where a person is aware that they are 
HIV positive (or infected with another serious STT), but where they are aware that 
they may be. Had the Court of Appeal accepted what it acknowledged as Spen- 
cer’s “illuminating conclusion”, a person who had ever had unprotected sex with a 
person of whose HIV or other health status they were unsure, and who had not 
established that they were free of infection prior to unprotected sex with a new 
partner, would presumably be reckless for the purposes of s 20 if they in fact trans- 
mitted serious disease and the consent of that new partner could not be estab- 
lished. This would result in the imposition of such novel and significant positive 
obligations on sexually active people, that the Courts rejection of such an 
approach is to be welcomed.” Its rejection should also be emphasised, given that 
in his commentary on the appeal case Spencer, who welcomed it as striking an 
“appropriate balance”, said that it 


means that criminal liability arises where one partner, knowing that he is infected or 
he may be, fails to take precautions and infects a trusting partner who is unaware of 
it.” [my emphasis] 


With respect, this is not what the Court held. In this context a subjective approach 
to recklessness must mean an awareness of the risk of causing some degree of bod- 
ily harm, for which a necessary condition is a person’s actual knowledge of their 
HIV positive status, or of their infection with an STI.” 





40 J. Spencer, ‘Liability for Reckless Infection: Part 2’, n 7 above. 

41 In this context it is worth noting that in the most comprehensive recent UK survey, less than half of 
men (45.9 per cent), and just over one-third of women (36.7 per cent) who had started a new sexual 
relationship in the four weeks prior to being interviewed had used a condom during sex: B. Erens 
etal., National Survey of Sexual Attitudes and Lifestyles II: Reference Tables and Summary Report (London: 
National Centre for Social Research, 2003). 

42 J. Spencer, ‘Reckless Infection in the Court of Appeal ..?n 7 above. It should also be noted that 
Lord Templeman, when upholding the conviction of the appellants in Brown, stated that the ster- 
ilization of the instruments used “could not have removed the danger of infection, and the assertion 
that care was taken demontrates the possibility of infection” (R v Brown [1994] AC 212 at 220). It is 
therefore optimistic to assume that the taking of precautions against infection would necessarily be 
treated as something negating recklessness on the part of the Defendant — on the contrary, it may 
provide evidence of it. 

43 There is obviously room for legitimate disagreement here. It is possible to argue that a person who 
is aware that they may be HIV positive (and is) should be treated as reckless if they engage in 
conduct which carries the risk of transmission, and it does result in transmission; but such an 
approach would result in the criminalisation of all those transmitting HIV who are aware that they 
have at some time engaged in conduct which itself carried the risk of transmission and who have 
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KINDS OF RELATIONSHIP 


There is one final matter which needs to be addressed. In drawing it’s conclusion 
that consent rather than knowledge was the critical issue in cases of disease trans- 
mission under s 20, the Court of Appeal paid some attention to the differing kinds 
of relationship which those who infect, and are infected, have with each other. In 
its words 


At one extreme there is casual sex between complete strangers, sometimes pro- 
tected, sometimes not, when the attendant risks are known to be higher, and at the 
other, there is sexual intercourse between couples in a long-term and loving, and 
trusting relationship, which may from time to time also carry risks.** 


As for the former, the Court said that this was ‘self-explanatory and needs no 
amplification’, which may be interpreted to mean that in such contexts people 
are in fact, or ought to be, more aware of the risks associated with sex. As for the 
latter, the Court posited the example of the Roman Catholic couple who are con- 
scientiously prevented form using condoms and where the husband is HIV posi- 
tive, and the couple who wish to conceive a child and are advised that a pregnancy 
may result in adverse consequences for the mother’s health. It is because in neither 
of these latter cases could the Court countenance the imposition of criminal lia- 
bility on the man who is aware of the risks to his partner's health and does in fact 
cause her harm that it was obliged to assert that 


These, and similar risks, have always been taken by adults consenting to sexual 
intercourse. Different situations, no less potentially fraught, have to be addressed. 
by them. Modern society has not thought to criminalise those who have willingly 
accepted the risks, and we know of no cases where one or other of the consenting 
adults has been prosecuted, let alone convicted, for the consequences of doing so.” 


The Court must surely be right in concluding that the kind of relationship those 
who are infected have with their partner is irrelevant to the question of liability, 
correct in its observations about the ubiquity of risk-taking by couples, and 
applauded for affirming the lack of contemporary will to punish such risk-taking. 
To have concluded otherwise would have resulted in juries convicting people of 
serious offences on the basis of an evaluation of the partners’ relationship — a deci- 
sion fraught with difficulties, especially where that relationship does not fit 
within established or traditional categories (the long-term, non-monogamous, 
homosexual or heterosexual relationship, for example), where transmission 





not established their HIV positive status. Such a person would only avoid liability if they were able 
to establish the consent of a partner ~ a precondition for which would, presumably, be disclosing 
their own uncertainty. It is therefore an approach which would, by implication, impose a duty of 
disclosure of some kind on all people who engage in unprotected sex and who are not categorically 
sure of their own freedom from infection, as well as an obligation to establish consent to the risk of 
transmission if that were denied. While this may be a preferred option for some, such a significant 
shift is surely a matter for Parliament. 

44 Rv Dica, n 4 above, para 47. 

45 Rv Dica, n 4 above, para 50. 
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occurred during a casual relationship which subsequently became committed, or 
where the partners had differing perceptions about the seriousness of the relation- 
ship at the relevant time. 

The irrelevance of relationship type, though acknowledged, needs to be 
emphasised because it may be all too easy for a jury when confronted with the 
question of whether there was in fact consent to the risk of transmission to base 
their conclusion on an evaluation of what they think it would be reasonable for 
one partner to expect from another given the kind of relationship they had (or 
believed they had). This is so because of the Court’s suggestion that concealment 
of known HIV positive status is relevant and its observation that 


unless you are prepared to take whatever risk of sexually transmitted infection there 
may be, it is unlikely that you would consent to a risk of major consequent illness if 
you were ignorant of it.”° 


It is not inconceivable that a jury would consider that a person infected by a 
partner within the context of what that person believes to be a sexually monoga- 
mous marriage or long-term committed relationship, should be entitled to 
assume an absence of risk unless there is disclosure to the contrary by that 
partner, whereas this would not be so where the relationship was a casual one, 
or where sex is paid for. If this is no idle hypothesis, it would mean that 
husbands who infect their wives, or men who infect male or female partners to 
whom they have explicitly or impliedly represented their sexual fidelity, are 
extremely unlikely to be able to convince a jury that there was consent to the risk 
of infection. 

This may, of course, reflect contemporary expectations about appropriate 
relationship behaviour; and it may well be that in many such cases there has been 
an absence of consent. However, if consent and knowledge are inextri- 
cably linked, as the Court of Appeal recognises, and it is established that a wife, 
husband or other long term partner is aware of the risk of infection because of 
knowledge about the lifestyle or past of their spouse or partner, then it is at least 
arguable that such consent exists despite any representations that may have been 
made to them. 


CONCLUSION 


Much of the difficulty in Dica stems from the fact that he was charged and con- 
victed under s 20 of the OAPA 1861. This is not a provision that was designed to 
deal with the transmission of disease, let alone the complexities associated with 
the transmission of disease in the context of intimate sexual relations. The very 
fact that the critical issue has been identified as consent, which is not included as 
an element of the offence, demonstrates this. In the absence of any clear legislative 
strategy or political will to address the deficiencies of the law in this area people 





46 Rv Dica, n 4 above, para 59. 
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who infect others will continue to be prosecuted selectively” and convicted on 
the basis of inevitably subjective evaluations by juries about whether the relation- 
ship they had with their partner was one in which consent to the risk of infection 
was likely. The potential for discrimination against certain categories of people — 
the Black African refugee, the gay or bisexual man, the IV drug user — will also 
remain unless some definite action is taken, and soon.** People who infect others 
with serious diseases they know they have may lack any moral capital; but the 
same charge may be leveled at a legal framework which fails adequately to 
acknowledge our shared responsibility for reducing the incidence and spread of 
HIV and STIs, and which reinforces social stigma against those who, though they 
may have infected others, are also people who have themselves been infected. 








47 Although, in principle, any person who recklessly transmits HIV or an STI resulting in actual or 
grievous bodily harm may be prosecuted, it is a matter of record that the only people so far prose- 
cuted and convicted in England and Wales have been men of black African origin who have trans- 
mitted HIV to their partners. 

48 See, generally, T. de Bruyn, HIV/AIDS and Discrimination: A Discussion Paper (Montréal: Canadian 
HIV/AIDS Legal Network, 1998). 
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Since the mid-twentieth century, international accords, political upheavals and 
the rise of the trans-national corporation have fomented a truly global business 
environment. Given this shift, it was predictable that corporate malpractice famil- 
iar at the domestic level would prove equally prevalent on the international plane. 
International collusion has resulted in the division of geographic markets, the col- 
lective management of output levels, and the setting of super-competitive prices 
to the benefit of producers and the detriment of consumers worldwide; export 
cartels have extorted unfair premiums from foreign buyers, and import cartels, 
cross-border abuse of dominance, vertical mergers and vertical restraints have pre- 
cluded foreign competitors from entering and contesting national markets.’ 
Perhaps it is not surprising that much of this traditional focus of domestic compe- 
tition regulation has come into the frame of international trade discussions. In 
their pursuit of markedly similar objects, competition and trade are sibling poli- 
cies. Both aim to reduce or eliminate obstacles to free trade in open markets and to 
provide companies with the equal opportunity to entice customers solely through 
the relative merits of their respective products. At least at first glance, it would 
seem that an inclusive multilateral body — such as the World Trade Organisation 
(WTO) — might offer a suitable forum for the development of norms of common 
interest to the trade and competition constituencies.” 





* Norwich Law School and ESRC Centre for Competition Policy, UEA. 


1 Ina recent paper, Frederic Jenny cited World Bank studies in estimating that international cartels 
extract monopoly rents of in excess of $20 billion dollars annually from developing countries 
alone ~ ‘Competition Law and Policy: Global Governance Issues’ (2003) 26(4) World Competition, 
609, 615, Other international competition policy concerns ~ such as procedural aspects of multi- 
jurisdictional merger control, competition advocacy, and capacity building in developing coun- 
tries ~ have only a more tangential influence on international trade. For further consideration of 
the first of these, see J. Wilson, Globalisation and the Limits of National Merger Control Laws (London: 
Kluwer Law International, 2003); Holbrook, ‘International Merger Control Convergence: Resol- 
ving Multi-Jurisdictional Review Problems’ [2002/03] UCLA Journal of International Law and For- 
eign Affairs, Fall/Winter, 345. 

2 Indeed, a body of academic literature has begun to emerge which is premised on the imminent 
agreement of some form of accord on multilateral competition law —see, for example, B. Durand, 
A. Galarza and K. Mehta, ‘The Interface Between Competition Policy and International Trade 
Liberalisation: Looking Into the Future — Applying a New Virtual Anti-Trust Standard’ (2004) 
27(1) World Competition 3; C.-D. Ehlermann and L. Ehring, “WTO Dispute Settlement and Com- 
petition Law: Views From the Perspective of the Appellate Body’s Experience’ (2003) 26 Fordham 
International Law Journal 1505. 
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While they remain for the most part complementary, however, there is some 
disharmony in this trade/competition relationship. Certainly, there is as yet no 
consensus as to the appropriate content of a putative competition policy for the 
WTO. On the competition side, some commentators have queried the basic capa- 
city of the institutional mechanisms of the WTO to manage the substantive and 
procedural intricacies of competition analysis.? On the trade side, there has been 
some debate as to whether competition policy can add anything at all of value.* 

In his timely and thorough consideration, Philip Marsden has offered a 
thought-provoking analysis of this intersection. His aim is to accommodate the 
concerns of each constituency by outlining a trade and competition policy broad 
enough to be meaningful, while simultaneously narrow enough to be workable, 
at the multilateral level. Interestingly, Marsden rejects the current focus of multi- 
lateral efforts on cartels and enforcement cooperation, concentrating instead on 
the problem of how to secure access to foreign markets where private practices 
serve to exclude international competitors. This has been the foundation of many 
competition causes célèbres over the last decade.” For trade specialists, the mere 
denial of market access is objectionable in itself; indeed, the securing of access to 
foreign markets is deemed the raison d'etre of the WTO. Competition experts pre- 
fer what they style as a more subtle and sophisticated assessment of the impact of 
impugned restraints on the operation of markets.° 

Importantly, the fruit of an effective trade policy — forced market access — is 
immediate and tangible. In contrast, the benefits of a well-functioning competi- 
tion policy are generally more diffuse. Hence, the former can register more 
powerfully in the minds of politicians who hanker after demonstrable short to 
medium term results. In the search for an appropriate accommodation, there is a 
risk that the demands of trade policy will overwhelm the quiet voice of 
competition. From the competition perspective this might result in sub-optimal 
policy outcomes: ‘forcing the square peg of competition policy into the round 
hole of trade policy will change the shape of the peg’.” The trade sibling may 
eliminate its competition counterpart. The likelihood of this result arguably 








3 See, for example, J. Klein, A Note of Caution With Respect to a WTO Agenda on Competition 
Policy’. Speech delivered to the Royal Institute of International Affairs, London, 18 November 
1996. Available at: [www] http://www.usdoj.gov/atr/public/speeches/speeches.htm (last visited 10 
October 2004); D. Tarullo, ‘Norms and Institutions in Global Competition Policy’ (2000) 94 
American Journal of International Law 478. 

4 P. Marsden, A Competition Policy for the WTO (London: Cameron May, 2003) 184 et seq. 

5 See, forexample, the divergence of views in Boeing/McDonnell Douglas — W. Kovacic, “Transatlantic 
Turbulence: The Boeing-McDonnell Douglas Merger and International Competition Policy’ 
(2001) 68 Antitrust Law Journal 805, A. Bavasso, ‘Boeing/McDonnell Douglas: Did the Commission 
Fly Too High?’ (1998) 19(4) European Competition Law Review 243, 

6 The respective approaches to anti-dumping offer a second area of discrepancy between trade and 
competition (in the form of controls on ‘predatory pricing’) policies — see Tavares de Araujo, ‘Legal 
and Economic Interfaces Between Antidumping and Competition Policy’ (2002) 25(2) World 
Competition 159, Boscheck, ‘The Governance of Global Market Relations: the Case of Substitut- 
ing Antitrust for Antidumping’ (2001) 24(1) World Competition 41; Cann, ‘Internationalizing Our 
Views Toward Recoupment and Market Power: Attacking the Antidumping/Antitrust Dichot- 
omy Through WTO-Consistent Global WelfareTheory’ (1996) 17 University of Pennsylvania Journal 
of International Economic Law 69. 

7 Tarullo, above n 3, 479. 
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becomes greater with the location of negotiations within what is primarily a trade 
forum? 

This review offers reflections on Marsden’ contribution to the trade and com- 
petition debate. It first summarises developments in the domain, noting in particu- 
lar the ramifications of events that have occurred since the publication of Marsden’s 
monograph. Secondly, it considers the author's rejection of the current focus of 
multilateral efforts. Thirdly, it notes the consideration offered to existing proposals 
on foreign market access, before reviewing Marsden’s own proposal. As Marsden 
freely accepts, there can be no guarantee that the arguments he has developed will 
influence the faltering international negotiations. Nevertheless, as a strong and con- 
sidered contribution to what has in some respects become a polarised, misdirected 
and intractable debate, they deserve to be considered deeply by all protagonists. 


THE PAST AND PRESENT OF THE TRADE AND COMPETITION 
DEBATE 


In the early chapters of his text Marsden offers a review of the evolving debate on 
the intersection between trade and competition in which he highlights the range 
of institutional attempts to reach a suitable accommodation. The paragraphs that 
follow comprise a synopsis of this same ground for the non-specialist reader, but 
in addition note a number of developments that have occurred since the publica- 
tion of Marsden’s text. These events — specifically the failure of the Cancun WTO 
Ministerial Conference, the emergence of a WTO competition jurisprudence in 
the Elmex case, and the United States Empagran decisions on extraterritoriality — 
highlight the continuing need for the more expansive engagement with the trade 
and competition nexus that Marsden prescribes. 


Internationalising competition policy: from Havana to Cancun 


The origins of the interest in formally recognising and structuring the relation- 
ship between trade and competition policies at the international level lie in the 
aftermath of the Second World War.’ Albeit ultimately abortive, the attempt to 
agree the Havana Charter for an international trade organisation that would have 
included substantive provisions on competition policy signalled a widespread 
appreciation of the link. No formal agreements were reached, however, until 
1967 when the Organisation for Economic Co-operation and Development 
(OECD) issued the first of a series of non-binding recommendations urging co- 
operation in national enforcement.” In 1980 the United Nations Conference on 





8 Some commentators have contested this received wisdom on the grounds that the primary object 
of the WTO is not merely to guarantee market access, but rather to provide equal competitive 
opportunities — see I. Garcia Bercero and S$. Amarasinha, ‘Moving the Trade and Competition 
Debate Forward’ (2001) 4 Journal of International Economic Law 481, 501. 

9 Fora more complete rendition of this history, see Marsden, above n 4, ch 1. 

10 For the most recent restatement, see OECD, Revised Recommendation of the Council Concerning Co- 
operation Between Member Countries on Anticompetitive Practices Affecting International Tiade (1995) 
C(95)130/FINAL. Available at: [www] http://www.oecd.org/dataoecd/60/42/21570317. pdf (last 
visited 10 October 2004). 
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Trade and Development (UNCTAD) adopted a further set of non-binding rules 
focused on enhancing national level control of restrictive business practices.” 
Awareness of its significance having been heightened by the activities of the EU 
in the 1990s, the intersection between the two policy areas became the focus of a 
review to be conducted by a high level International Competition Policy Advi- 
sory Committee (ICPAC) established by the United States government. This body 
published its final report in 2000, recommending — inter alia — the institution of a 
‘Global Competition Initiative’ to ‘create a home for addressing the entire global 
competition agenda . . . a new venue where government officials, as well as private 
firms, nongovernmental organisations and others can consult on matters of com- 
petition law and policy’.” This vision has since come to fruition in the Interna- 
tional Competition Network (ICN) which held its inaugural conference in 2002.” 

Aside from these collective engagements, there has been a range of bilateral agree- 
ments — particularly on enforcement co-operation — entered into by individual 
states. For obvious reasons, such bilateralism is easier to achieve and more responsive 
to immediate problems. While the trailblazing exemplars of such agreements were 
reached exclusively among leading developed countries in the face of tangible dis- 
putes, their adoption has latterly become more widespread among a range of states.” 

The more recent of these developments have run in tandem with the emer- 
gence of a programme of trade and competition deliberations within the 
WTO.” The EU has been very much to the fore in promoting this focus. Indeed, 
a speech delivered by Leon Brittan as Competition Commissioner in 1992 in 
which he urged the adoption of a competition complement to the incipient 
WTO trade regime is generally regarded as the seminal moment in the agenda- 
forming process.” This step forward was welcomed by many on account of its 
focusing of high level attention, although some saw it as opening an ‘international 





11 For details of the continuing work of UNCTAD in this domain, see: [www] http://r0. 
unctad. org/en/subsites/cpolicy/index.htm (last visited 10 October 2004). 

12 ICPAC, Final Report (Washington: Department of Justice, 2000), 281-282. Available at: [www] 
http://www.usdoj.gov/ atr/icpac/finalreport.htm (last visited 10 October 2004). 

13 For a statement of the original vision of the ICN, and reviews of its progress to date, see 
G. Tesauro, ‘International Competition Network: First Annual Conference, Naples - Opening 
Speech’ (2003) 26(2) World Competition 277, D. Samuels, ‘Is the ICN Delivering?’ (2004) 7(5) Global 
Competition Review 12; D. Samuels, ‘Should Global Business Care About the ICN? (2004) 7(5) 
Global Competition Review 19. Quoting Bill Rowley QC, Samuels notes ‘the OECD was the rich 
man’s club, UNCTAD was the poor man’s club and the WTO was distrusted by some. The ICN 
has become exactly what it was intended to be: the meeting place for all stakeholders’ (at 22). 
Notably, the ICN Merger Group has published (2003) Recommended Practices for Merger Notification 
Procedures. Available at: [www] http://www.internationalcompetitionnetwork.org/reccommen- 
dedpractices.html (last visited 10 October 2004). 

14 See B. Zanettin, Co-operation Between Antitrust Agencies at the International Level (Oxford: Hart Pub- 
lishing, 2002); Parisi, ‘Enforcement Co-operation Among Antitrust Authorities’ (1999) 20(3) Eur- 
opean Competition Law Review 133; ICPAC, above n 12, ch. 4, Committee on Competition Law and 
Policy, Report on Positive Comity DAFFE/CLP(99)19. (Paris: OECD, 1999). Available at: [www] 
http://www.oecd.org/dataoecd/40/3/2752161.pdf (last visited 10 October 2004). 

15 Zanettin, ibid, 57~77. 

16 Fora more full discussion, see Marsden, above n 4, 55-89. For general background on the WTO, 
see M. Matsushita, T. Schoenbaum and P. Mavroidis, The World Trade Organisation: Law, Practice and 
Policy (Oxford: OUP, 2003). 

17 L. Brittan,‘A Framework for International Competition’. Speech delivered to the World Competi- 
tion Forum, Davos, 3 February 1992. Brittan offers a foreword to Marsden!s book. 
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scavenger hunt for core principles’.’* Brittan’s agenda became formalised as an EU 
policy position in 1996 after he (then as Trade Commissioner) and Karel van Miert 
(Brittan’s successor in DG IV) presented a joint communication to the Council of 
the EC." 

At the prompting of the EU, in December 1996 the members of the WTO 
agreed the establishment of an expert Working Group to investigate the interplay 
between trade and competition policies.” This body was charged with studying 
such issues relating to the interaction of trade and competition as members of the 
WTO wished to introduce, and with reaching an explicit consensus upon which 
full negotiations might be launched. Thus, trade and competition became one of 
four special ‘Singapore issues’ which sat alongside the core trade negotiations.” For 
some years thereafter, the deliberations of the Working Group stagnated on account 
of both a mandate so broad as to encompass a panoply of issues and a generalised 
dearth of consensual opinion. Nonetheless, an agreement of sorts might possibly 
have been achieved at the Seattle Ministerial Conference in 1999 had that collo- 
quium not failed to conclude.” The advent of the Bush Administration in the Uni- 
ted States and the — all too fleeting — spirit of altruistic collective responsibility for 
global problems engendered by the terrorist horrors of September 11" saw the crys- 
tallisation of the Doha Development Agenda as the basis for a new round of trade 
negotiations. The agenda included more developed competition provisions focused 
on transparency, non-discrimination, enforcement co-operation, the tackling of 
cartels, and capacity-building in developing countries.” On these matters, at least, 
it appeared that formal consensus and hence definite rules might soon be achieved. 

While the Doha Development Agenda placed the need for a trade and compe- 
tition accommodation on the table for future negotiation, the impasse reached at 
the Fifth WTO Ministerial Conference at Cancun in September 2003 has left 
things somewhat adrift. The reasons for the collapse were multiform, with alter- 
native explanations depending much on the perspective adopted by the inter- 
preter."* The immediate cause of the decision to end the meeting early on the 
final afternoon was the conference chairman's perception of what he considered 
to be intractable dichotomies of position on the four Singapore issues. Develop- 
ing countries had argued for the unbundling of these previously inter-linked 





18 per Alan Wolff, cited in Marsden, above n 4, 186. 

19 Towards an International Framework of Competition Rules. COM(96) 296 final (1996). This action fol- 
lowed on from the report of a group of experts’ ~ European Commission, Competition Policy in the 
New Trade Order: Strengthening International Co-operation and Rules. (Luxembourg: OOPEC, 1995). 

20 WTO, Singapore Ministerial Declaration (1996) WT/MIN(96)/DEC/W, para 20. 

21 The others were trade and investment, transparency in government procurement and trade facil- 
itation. 

22 M. Warner, ‘After Seattle: Is There a Future for Trade and Competition Policy Rule Making?’ 
(2000) 6(3) International Trade Law & Regulation 66; D. Das, ‘Debacle at Seattle: the Way the Cookie 
Crumbled’ (2000) 34(5) Journal of World Trade 181. 

23 WTO, Doha Ministerial Declaration (2001) WT/MIN(01)/DEC/1, paras 23—25. 

24 S. Cho,‘A Bridge Too Far: the Fall of the Fifth WTO Ministerial Conference in Cancun and the 
Future of Trade Constitution’ (2004) 7(2) Journal of International Economic Law 219. More broadly, 
Cho considers that Cancun has heralded a new ‘constitutional moment’ for the world trading 
system, equivalent to the creation of GATT 1947 and the WTO and fomented by the entry of 
China and its combination with Brazil and India to coalesce coherent representation of develop- 
ing world interests. 
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matters. Only at the eleventh hour had the EU conceded this separation in the 
hope that the concerns of developing countries about competition and invest- 
ment agendas might be bracketed in favour of progress on the other issues. 
Further parties, however, refused to countenance such bifurcation of the Singa- 
pore mandate with the result that the deadlock ensued. Beyond this basic explana- 
tion of what happened, there was a suspicion that developed country negotiators 
had skilfully managed the collapse of the negotiations around the Singapore 
issues. The contention was that they had sought to mask the real problem: that 
arising from the intransigence of the EU and US on agricultural export subsidies 
and trade-distorting domestic support. A further contributing factor to the col- 
lapse was the clear desire on the part of developing countries to avoid increasing 
the burden of trade negotiations by undertaking further negotiations in areas — 
including competition policy — wherein their technical expertise is limited.” It 
is also possible that intended strategies of brinkmanship among the parties at Can- 
cun were undone by the Chairman's premature capitulation to an inevitability 
that might have been more apparent than real.” 

The prognosis for advance on the trade and competition agenda post-Cancun 
is not good. It was with more than a hint of understatement that Carol George 
noted that while ‘the four Singapore issues remain on the table. . . investment and 
competition are the least likely to be addressed in the short termi.” Commenting 
on the ramifications of the collapse for the trade and competition strand, Marsden 
has himself been sanguine.”® He has ruminated that ‘it is not easy to go back on a 
concession at the WTO’ and that the EU’ surrender of the trade and competition 
policy ‘bargaining chip’ at Cancun effectively takes it off the table for this round.” 
This expectation has proved to be correct. The Singapore issues were conspicu- 
ously excluded from the heralded ‘breakthrough’ achieved at Geneva in August 
2004.°° Perhaps making a virtue out of necessity, however, Marsden argues that 
this is in fact a positive development in the drive towards meaningful multilateral 
measures, Returning to themes he has previously developed more fully, he notes 
that ‘the bargaining chip itself was devalued . . . the minute that the trade negotia- 
tors got their hands on it’. He contends that the demandeurs on trade and competi- 
tion should re-group and re-think matters both of substance and of strategy’; that 





25 T: Stewart, “The Fate of Competition Policy in Cancun: Politics or Substance?’ (2004) 31(1) Legal 
Issues of Economic Integration 7. 

26 Cho, above n 24, n 80-82. Despite the failure on the core issues and the subsequent recriminations, 
the Cancun Ministerial Conference was by no means a total disaster. The objective was never to 
secure the definitive conclusion of the Doha Round, but rather to make progress in that direction 
in advance of the ~ albeit optimistic — January 2005 deadline set in 2001. Some strong progress 
was made in Mexico on subsidiary issues, such as market access for non-agricultural goods, trade 
in services and the reform of the Dispute Settlement Understanding — see C. George, “Why Can- 
cun was not such a Great Disaster: the Doha Development Agenda ... Continued’ (2003) 9(6) 
International Trade and Regulation 145. 

27 ibid 147, This deliberative failure was not unexpected by some eminent commentators — see 
Ehlermann and Ehring, above n 2, 1508-1510. 

28 P. Marsden, ‘Competition After Cancun: A Personal View’ [2003] Competition Law Insight, Octo- 
ber, 22. 

29 ibid 22, 

30 WTO, Doha Work Programme: Decision Adopted by the General Council on 1 August 2004 (2004) WT/L/ 
579, para 1(g). 
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‘the substantive experts now have an opportunity to get things right from the 
start.” As an appropriate starting point for this re-evaluation, he invokes his 
own earlier substantial contribution to the debate. 


An emerging competition jurisprudence at the WTO 


A further string to Marsden’s contention that the time is ripe for a reinvigoration 
of the trade and competition debate is the importance he perceives in offering 
guidance on those areas of the legal canon of the WTO that already include com- 
petition provisions.” Certainly, the existing provisions are piecemeal and some- 
what vague. In light of this, Marsden considers it a worrying but ‘ineluctable fact 
that . . . further commitments will be created’ through interpretation’ by Dispute 
Settlement Panels.” The provisions in question include Article III(4) GATT 1994 
which applies the principle of national treatment to national competition legisla- 
tion in the same way as to other legislation;** Article XVII(3) GATT 1994 which 
requires Member States to ensure that monopolies, state enterprises and other pri- 
vileged parties do not discriminate against imports in purchasing decisions; Arti- 
cle VIII GATS which implies the obligation to introduce a national competition 
law sufficient to control monopoly service providers; the Telecommunications 
Annex to GATS and the Telecommunications Reference Paper which require — 
through asymmetric pro-competitive regulation — reasonable and non-discrimi- 
natory access to public telecommunications networks to be allowed by major 
suppliers to service providers from other Member States;® Article IX GATS 
which asks Member States to ‘accord full and sympathetic consideration’ to 
requests of other parties to eliminate anti-competitive practices of non-monopoly 
service providers, and Article 40 TRIPS which requires Member States to consult 
with other parties who allege that anti-competitive abuse of intellectual property 
rights has been inadequately confronted.*® Such rules do not create rights or obli- 
gations for private individuals or firms; rather, they require a member state to 
respond appropriately to private anti-competitive behaviour. 

A jurisprudence based upon the existing competition provisions has slowly 
begun to emerge and now threatens to burgeon.” Perhaps the most noted of this 





31 Marsden, above n 28, 23. 

32 Foran overview, see Joint Group on Trade and Competition, Trade and Competition Policies for Tomor- 
row (Paris: OECD, 1999), ch 4. 

33 Marsden, above n 4, 253. The potential extent of this process is limited, however, by the prohibi- 
tive injunction in Articles 3(2) and 19(2) of the Dispute Settlement Understanding against enhan- 
cing or diminishing the rights or obligations determined by the agreements. 

34 By analogy, Article XVII GATS and Article 3 TRIPS apply likewise, although with some quali- 
fication. Ehlermann and Ehring, above n 2, 1523, note that ‘it is not likely, yet not impossible, that 
a competition law per se [will] violate Article III) GATT 1994’. 

35 Around sixty members have agreed to be bound by the Reference Paper. See generally, Joint 
Group on Trade and Competition, above n 32, ch 5. 

36 On the existing competition provisions of the WTO generally, see Ehlermann and Ehring, above 
n 2, 1519-1526; Marsden, above n 4, 53-55. 

37 A. Alvarez-Jimenez, ‘Emerging WTO Competition Jurisprudence and its Possibilities for Future 
Development’ (2004) 24 Northwestern Journal of International Law and Business 441; Ehlermann and 
Ehring, above n 2, 1526-1532. Counter-expectations have also been stated: see J. Trachtman, ‘The 
Domain of WTO Dispute Resolution’ (1999) 40 Harvard International Law Journal 333, 374. 
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body of cases is that brought by the United States against Japan on account of the 
inability of the Kodak Company to access Japanese photographic film markets. 
The company’s failure was attributed to strong vertical relationships between the 
incumbent Fuji and its distributors, the creation of which had supposedly been 
encouraged and facilitated by the Japanese government.” More recently, the Tél- 
mex case has offered reason to believe that Marsden’s concerns are justified.” Rul- 
ing under the Reference Paper on Telecommunications, the Dispute Settlement 
Panel was required to determine whether Telmex as a ‘major suppler had engaged 
in anti-competitive practices’ so as to exclude a number of US companies from the 
relevant market.*° It had also to determine whether a company could be deemed 
to have acted anti-competitively when it was obliged to perform in a particular 
manner by its national government. Marsden has argued that by its expansive 
interpretation of ‘anti-competitive practices’ the Panel ‘found a way of creating a 
WTO cartel ban using the principles in the Reference Paper on telecoms’. This 
result was achieved despite the clear focus of that agreement on curtailing mono- 
polistic conduct, and notwithstanding the fact that ‘no signatory of the Reference 
Paper has agreed to a cartel ban being aWTO commitment, backed up by dispute 
settlement and trade sanctions.” A more immediate concern was that the decision 
had been reached without the application of a disciplined competition analysis’ 
and ‘without examining anything as pedestrian as travaux preparatoires.” In sum, 
the case appears to confirm Marsden’ stated view that ‘when trade negotiators fail 
to reach agreement, dispute settlement panels will create new commitments to 
open markets’.** As such, he perceives the decision as a dangerous precedent’; a 
decision vitiated by ‘many weaknesses of reasoning and inadequate competition 


analysis. 





38 Japan — Measures Affecting Consumer Photographic Film and Paper, Panel Report WT/DS44/R 
(22 April 1998). See N. Komuro, ‘WTO Panel Ruling on the Kodak-Fuji Film Case’ (1998) 4 Inter- 
national Trade Law and Regulation 136 (Part I) and 177 (Part IN). The irony is that the question as to 
whether such arrangements would fall foul of US domestic antitrust laws if applied is by no 
means certain ~ J. Davidow, Application of US Antitrust Laws to Keiretsu and Antitrust’ (1994) 
18 World Competition 5. 

39 Mexico — Measures Affecting Telecommunication Services, Panel Report WT/DS204/R (2 April 
2004). For discussion, see P. Marsden,“WTO Decides First Competition Case — With Disappoint- 
ing Results’ [2004] Competition Law Insight, May, 3; Alvarez-Jimenez, above n 37, 504. 

40 In short, a number of US companies sought access to the Mexican telecommunications market, 
primarily in order to secure termination services for long-distance traffic between the two coun- 
tries. Sprint entered an agreement with Telmex, the company with the largest domestic network. 
Other US suppliers — MCI and AT&T ~ were restricted to ineffectual agreements with other 
smaller suppliers. These other suppliers sought, but were first denied and latterly (arguably) over- 
charged for access to Telmex’s network. The US brought a complaint to the WTO in order to 
alleviate this perceived problem. 

41 Mexico maintained that its regime of pricing regulation was designed to protect the competitive- 
ness of the market by precluding predatory pricing by entrants. 

42 Marsden, above n 39, 8: 

43 ibid3 and 6. 

44 ibid 3. 

45 ibid 7. He accepts that while not a strict legal precedent, the decision illustrates a cast of mind 
among those working at the WTO that lends itself towards trade expansionism. 
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The latent threat of extraterritorial action 


A final spur to the agreement of meaningful WTO competition provisions is the 
threat that, without them, individual states may choose to apply their domestic 
law extra-territorially.*° Concurring with views expressed by Eleanor Fox, Mars- 
den warns: ‘the greatest threat is that individual governments will introduce mea- 
sures that enable them to take unilateral action to force open foreign markets, 
which could escalate into a trade war.” In the United States, a pre-eminent pro- 
ponent of extraterritorial application of domestic competition law, this approach 
has been founded upon the effects doctrine’.* This extends jurisdiction to actions 
which, although occurring in other countries, have a substantial anti-competitive 
impact on the national economy. The EC has adopted a slightly different 
approach, but one that is functionally equivalent to the effects doctrine.” Extra- 
territorial application of law can be politically sensitive on account of perceived 
intrusion on national sovereignties: ‘it is axiomatic that in antitrust matters the 
policy of one state may be to defend what it is the policy of another to attack’.*° 
Responses have included the introduction of such things as ‘blocking statutes’ to 
prevent the disclosure of information sought under extra-territorial suits.” Parti- 
cular concerns over US extra-territoriality are the penal nature of the triple- 
damages sanctions attendant on antitrust abuses, the prevalence of private suits 
in which international comity issues are unlikely to be accorded adequate weight, 
and the intrusively broad powers of discovery available to prospective litigants.” 
On a more mundane — but still vitally important — level, extra-territoriality 
exposes business to the laws of multiple national jurisdictions simultaneously, 
thereby increasing the regulatory burden under which it operates. 

The spectre of broad-brush extra-territorial application of US antitrust law 
was raised forcibly by the decision of the federal appeals court of the DC circuit 
in Empagran.* The case had been brought by five companies from Australia, 





46 See generally, Zanettin, above n 14, 7-52; M. Dabbah, The Internationalisation of Antitrust Policy 
(Cambridge: CUP, 2003) 159-205. 

47 Marsden, above n 4, 198 and 202. 

48 The doctrine was first expounded in the case of United States v Aluminium Co. of America 148 F2d 
416 (2d Cir 1945) (the Alcoa case), which overturned earlier contrary jurisprudence. It has been 
developed further in the intervening time by case law and statute (the Foreign Trade Antitrust 
Improvement Act 1982), and was endorsed by the Supreme Court in the more recent Hartford Fire 
Insurance Co v California 509 US 782 (1993). This latter case restricted the utility of a further strand 
of the effects doctrine — the jurisdictional rule of reason — that had been developed in lower courts 
to allow due weight to be given to questions of international comity. It has been subject to much 
criticism as a result ~ See R. Reuland, ‘Hartford Fire Insurance, Comity and the Extraterritorial 
Reach of the United States Antitrust Laws’ (1994) 29 Texas International Law Journal 159; S. Waller, 
‘From the Ashes of Hartford Fire: the Unanswered Questions of Comity’ (1999) Fordham Corporate 
Law Institute 33. 

49 Zanettin, above n 14, 16-22. 

50 per Lord Wilberforce, Westinghouse Electric Corporation Uranium Contract Litigation (1978) 2 WLR 
81-94. A classic example of divergent legal aspirations is the Hartford Fire case (see above n 48). 

51 Examples include the Protection of Trading Interests Act 1980 (United Kingdom) and the Foreign 
Proceedings (Prohibition of Certain Evidence) Act 1976 (Australia). 

52 Zanettin, above n 14, 38-41. 

53 Empagran SA et al v F Hoffman-LaRoche Ltd 315 R3d 338 (DC Cir. 2003). See P. Waldmeir, ‘Should 
America be the World's Price-Fixing Policeman?’ Financial Times, 22 December 2003. 
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Ecuador, Panama and Ukraine. They sought damages in the US courts on 
account of losses they had sustained owing to the operation of the infamous Vita- 
mins cartel which was active in the US and elsewhere. This aspiration was pursued 
notwithstanding that they had no direct business interests in the US itself and that 
their losses were sustained outside that jurisdiction. Their case rested on an ambi- 
guity in the Foreign Trade Antitrust Improvement Act 1982 (FTAIA) on the ques- 
tion of whether the effects of the anticompetitive conduct that it covered were 
intended to be domestic only. The court interpreted the statute in the plaintiffs’ 
favour. Its decision raised great concern that the propensity of companies involved 
in cartels to avail themselves of leniency programmes operated by many national 
competition regimes would disappear when the threat of prosecution in the Uni- 
ted States loomed in the background. 

The immediacy of this threat has now receded in the wake of the decision of 
the Supreme Court in Empagran.”* This rebutted the expansionist tendency of the 
lower court’ ruling on the basis that ambiguous statutes should be read so as to 
avoid unreasonable interference with the sovereign authority of other nations, 
and that the FTAIA had not intended to extend the reach of thé Sherman Act. 
The court also noted that the general trend towards harmonised competition laws 
could not be presumed to obviate the potential for extraterritoriality to cause 
international relations problems. The decision accorded with the views and 
allayed the concerns expressed in a number of amicus briefs presented by foreign 
governments.” Interestingly, however, the Supreme Court has not entirely 
excluded similar arguments in future cases. It remitted the instant case back to 
the lower court for an examination of whether ‘the anticompetitive conducts 
domestic effects were linked to [the] foreign harm’. If and where such a link can 
be proved — which admittedly is a daunting and ambiguous task — the prospect of 
extraterritorial application of US law to international cases will be revived. 


REJECTING THE CURRENT FOCUS OF WTO COMPETITION 
NEGOTIATIONS 


As noted in the previous section, the early chapters of Marsden’s text offer a rendi- 
tion of the development of the trade and competition debate — particularly as 
regards the WTO forum — up to the emergence of the Doha Development 
Agenda. This is not, however, their sole purpose; Marsden pursues two further 
strands of thought. First, he offers fairly orthodox explanations as to why nation 
states have either pressed ahead (bilateral co-operation and commendatory state- 
ments of principle) or defaulted (negotiation of binding commitments) on parti- 
cular developments. Two themes are highlighted in this regard. On one hand, the 
impact of the recurrent obduracy of the United States government throughout 
the history of relevant negotiations up to the volte-face performed by the Bush 
Administration in 2001.°° This disregard of international solutions was based lar- 





54 F Hoffman-LaRoche Ltd v Empagran SA No. 03-724 (14 June 2004). 
55 See, for example, that submitted by the United Kingdom, Ireland and the Netherlands, available 
at: [www] http://www.dti.gov.uk/ccp/topics2/pdf2/amicusbrief. pdf (last visited 10 October 2004). 


144 © The Modem Law Review Limited 2005 


Andrew Scott 








gely on a desire to protect the purity and perceived efficacy of domestic standards 
in the face of relative international incapacity, and mellowed only where expedi- 
ent in light of wider trade-related aspirations. On the other hand, the general 
desire among the negotiators always to make such small progress as appears feasi- 
ble — ‘making the possible necessary’ — in the hope of sustaining a momentum 
towards wider and deeper agreement. In his foreword to Marsden’ text, Lord 
Brittan emphasises the practical importance of taking such first steps before seek- 
ing to build upon them.” Thus, the substance to which the drive for consensus 
relates is at present limited to the control of cartels, enforcement co-operation, 
capacity building in developing states, and general statements of principle: the 
‘motherhood and apple pie issues’ of international competition policy.** 

Secondly, Marsden builds on these foundations to engage in an illuminating 
analysis of whether initiatives proposed, and in some cases effected, have been at 
all pertinent to the key problems raised by the intersection of trade and competi- 
tion. His view is that even total success on the agenda sketched by the Doha agree- 
ment ‘will fail to help governments to address the business arrangements that have 
been causing the most trade friction’.°’ He cautions that ‘if anything of practical 
value is to come out of future WTO efforts on competition policy, there should be 
less talk of what is possible, but superfluous, and more actual work on what is 
really needed’? His suspicion is that the momentum that Brittan’s optimism 
envisages may prove to be tangential to the key issues. Chapters Two, Three and 
Four of the book are dedicated to substantiating this position. 

The prohibition of cartels is recognised as an area of broad consensus across the 
international community.” Recent years have witnessed a dynamic proliferation’ 
of pertinent national law and the agreement of a number of bilateral accords in 
this regard. What Marsden contests, however, is the capacity of the reasons prof- 
fered — such as the organisations broad membership, the binding nature of its 
rules, and the effective dispute settlement mechanisms — to justify the creation of 
a cartel law at the WTO” First, he argues that the stated factors actively militate 
against the conclusion of any meaningful agreement, citing the difficulty experi- 
enced by the smaller, more coherent OECD group of nations in agreeing a com- 
mon understanding of the characteristic features of cartels. Secondly, he notes 
that the inevitably more vague character of any universally agreeable standard 
would undermine the clarity of national policies. He invokes the US concern 
that enforceable international standards would cause a loss of certainty when used 
to assess the application of highly developed and often long-standing domestic 
laws. It is not at all certain whether a trade body imposing more malleable inter- 
national standards would accept the apparent stringencies of national antitrust 
enforcement. These weaknesses exert a chilling effect’ that ‘effectively freezes out 





56 See Marsden, above n 4, 47—48, 57—58, 60-61. 

57 ibid 18. 

58 ibid 66. 

59 ibid 66. 

60 ibid 67. 

61 ibid 67 et seq. 

62 He contends that ‘these factors provide an insufficient basis — either singly or in combination — to 
justify negotiating a WTO agreement to ban cartels’ (ibid 69). 

63 OECD, Recommendation Concerning Effective Action Against Hard-Core Cartels (1998) C(98) 35/FINAL. 
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any possibility of meaningful agreement. Moreover, Marsden notes that 
advances in cartel prohibition and enforcement have already been occurring in 
the absence of binding international commitments: “WTO members have a nat- 
ural incentive. . . to ban, . . . to cooperate in gathering evidence and [to prosecute] 
cartels . . . they do not need an agreement to spur them or. He concludes with 
the further observation that the purpose of the WTO is not to advocate enforce- 
ment or to proselytise model competition laws, particularly when other bodies 
have already assumed such roles. : 

Similarly, Marsden identifies the current emphasis in WTO negotiations on 
promoting enforcement co-operation as misguided.® He recognises the potential 
contribution of effective positive comity accords, and accepts — mixing metaphors 
— that ‘a patchwork quilt of individual agreements among countries cannot con- 
stitute a web that would be broad enough, or strong enough, to capture all inter- 
national cartels.” Where Marsden queries the value of WTO efforts is on what 
they add to existing initiatives on this theme. In addition, he suggests that binding 
co-operation commitments — if utilised by disgruntled parties to punish others — 
would have negative repercussions for the ‘trust’ that serves as the foundation for 
effective co-operation. The practical dimension of positive comity ~ in effect, 
enforcing one’s own laws at the behest of another state — rests on the notion of 
reciprocity. If voluntary co-operation foments a virtuous circle of mutual endea- 
vours, and obliged action tends to be merely onerous, then Marsden is probably 
correct to conclude that ‘negotiators should not spend any time devising commit- 
ments that might actually work against increased enforcement cooperation’. 

The final strand of the existing WTO agenda regarding competition law — that 
involving a restatement of the applicability of the general principles of interna- 
tional trade law, and in particular the principle of national treatment — is also cri- 
ticised. Marsden traces the gradual retrenchment of the EU proposals on this 
theme, to the point where only de jure discrimination on the face of domestic 
competition laws would be unacceptable.” Such a limited purview of a competi- 
tion agreement would be peculiar when ‘toleration of discrimination in-fact 
through lax enforcement has always been the far more pressing allegation’.” 
Moreover, the proposal falls short even of the existing non-discrimination stan- 
dard stated in Article III(4) GATT 1994 which applies also to de facto discrimina- 
tion in enforcement. Given this, the negotiations are at best otiose.” Beyond this, 
Marsden questions whether the principle of national treatment and the nature of 








64 Marsden, above n 4, 72. Marsden cites equivalent difficulties experienced by NAFTA in the 
attempt to negotiate cartel laws. 

65 ibid 73. He later highlights the divergent perspectives on export cartels as one exception to this 
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66 ibid 81 et seq. 

67 ibid 83. 

68 ibid 87. 

69 ibid 133 et seg. 
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71 Marsden cites the WTO Secretariat in highlighting a ‘general recognition that the fundamental 
principles of the WTO are already applicable . . . to the field of competition law and policy’ (ibid 
143). The perceived problem with application of the non-discrimination principle to enforcement 
activity is that it would entail WTO dispute settlement panels in reviewing highly complex anti- 
trust analyses while lacking the competence properly to do so. 
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the oversight it entails are actually pertinent to the problems lying at the intersec- 
tion of competition and trade. He notes that a ‘national treatment commitment 
will only ever apply to address situations where foreign products or suppliers have 
been put at a competitive disadvantage.” This will by no means always be the 
case where exclusive arrangements preclude market access: domestic competitors 
will probably be equally disadvantaged. The possible alternative avenue of the 
prohibition of ‘indistinctly applicable measures’ is ruled out on the grounds that 
it is too blunt to apply to business activities.” Marsden concludes that ‘continued 
recommendation and examination of the non-discrimination principle in spite of 
its irrelevance and inherent problems is baffling.” A renegotiated national treat- 
ment principle applicable in the competition context would be ‘neither relevant 
nor helpful.” 

Rather than agreement on cartel control, enforcement co-operation, capacity 
building and restatement of principle, Marsden seeks to install the guaranteeing 
of access to foreign markets in the face of private restrictive practices as the appro- 
priate goal for a WTO competition policy. He argues that the existing, errant 
focus will delay effective work’ on the very real problem of the toleration of 
exclusionary arrangements; that ‘the WTO Working Group should found its 
work on what is necessary and where the WTO can add real value’ in the hope 
of achieving a creative solution.” He highlights the coherence of this agenda with 
the more general concentration of the WTO on market access issues.” Marsden 
does accept that a cartel ban would conceivably help in securing this market access 
goal in the sense that ‘by prohibiting the cartel, its need for a support structure of 
barriers to entry would evaporate’.* He notes, however, that sustaining a cartel is 
only one of a number of reasons for which companies might engage in entry- 
deterring practice. A specific cartel prohibition would not, for example, have been 
at all pertinent in cases such as Kodak-Fuji or Boeing/McDonnell Douglas.” Securing 
market access in the face of the range of private business practices requires a 
broader perspective. 

Marsden’s argument is bold in its scepticism regarding the utility of incremen- 
tal steps towards goals that are already identified and understood. In essence, he 
argues for a ‘cut to the chase’; he wishes to eschew mundane exercises designed 
only to replicate developments that are already taking shape under other auspices. 
He has no desire to see extended Pheure bleu before the most important discussions 
are instigated. For the reasons Marsden offers, it is very tempting to agree. One 
suspects, however, that the necessary shift in focus at the WTO that his project 
would require will only crystallise in conjunction with good progress on collateral 
issues, perhaps occurring in other inter-governmental forums. In advance of such 











72. ibid 148. 

73 ibid 154. 

74 ibid 156. 

75 ibid 154. 

76 ibid 89 and 74. 

77 ibid 74. 

78 ibid 80. 

79 Regarding the former, see above text accompanying n 36; regarding the latter see above n 5. 


© The Modern Law Review Limited 2005 147 


Trade and Competition Laws in the Global Economy 


movement, it may be that the ‘frontal challenge’ that adoption of his agenda would 
pose to the ‘till balkanized world in a global economy’ is as yet too demanding? 


MARKET ACCESS: THE PAUCITY OF EXISTING PROPOSALS 


Before proceeding to analyse a number of the main contributions on market 
access rules, Marsden reviews the approaches adopted by competition laws 
towards exclusionary arrangements in the United States and EC respectively.” 
He perceives an important distinction. In short, whereas the US authorities con- 
sider vertical arrangements to be largely benign in terms of their impact on com- 
petition, the EC is said to maintain a more interventionist aspect. This divergence 
is variously attributed to a greater concern for market access per se on the Eur- 
opean side given the single market imperative that underlies Community policy; 
to a greater coherence between the US approach and economic analysis of exclu- 
sive agreements, and to vestiges of an ordoliberal concern in Europe for the fate of 
competitors as opposed to protection of the competitive process with its conco- 
mitant defence of consumer welfare.” The upshot is that the international anti- 
trust community is thought unlikely to be able to offer a single, universally 
agreeable standard that might serve as the basis fora WTO market access standard: 
‘there is no middle ground, no room for compromise. . . if a global standard is to 
be chosen, it has to be one or the other.” Understandably, in light of this diver- 
gence proponents of trade policy are wont to align themselves more closely with 
the EC approach as the lesser of two evils. 

Having rejected the emergence of a pure competition law standard as unfeasi- 
ble, Marsden proceeds to consider five existing proposals that engage with what 
he considers ‘the most fundamental and difficult question . . . whether competi- 
tion policy should pay more heed to the need of foreign competitors for 
improved market access’.** These proposals seek [either] to amend competition 
policy to expand the exclusionary side of its ledger or to introduce regulatory 
alternatives to open markets more fully to foreign competition.” The difficulty 
is that the trade and competition perspectives on market access differ markedly. 
From the competition perspective, the bombastic insistence of the trade lobby 
on removal of all private barriers to entry risks the dismantling of efficient agree- 
ments. From the trade angle ‘current competition policy analysis does not allow 
the authorities to evaluate sufficiently the extent that such arrangements may 
exclude foreign competitors.” From the outset, underpinning all discussion is 
the knowledge of a divide that cannot be bridged. 


80 E. Fox, ‘International Antitrust and the Doha Dome’ (2003) 43 Virginia Journal of International Law 
911, 930. Fox develops three degrees of international competition policy which sit on a conti- 
nuum. Marsden’s proposal would sit midway on this continuum; Fox contends that for the mean- 
time less ambitious goals remain more ‘pragmatic’. 

81 Marsden, above n 4, 99 et seq. 

82 On ordoliberalism generally, see D. Hildebrand, “The European School in Competition Law’ 
(2002) 25(1) World Competition 3. 
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The first of the proposals that Marsden considers invokes a latent component 
of the original design for a multilateral WTO agreement on competition policy 
proposed by the EU: the market access strand.” The EU has long been concerned 
about a perceived lack of reciprocity on the part ofits main trading partners, given 
its own activism in challenging private exclusionary arrangements.®* Notwith- 
standing its more limited current stance regarding the international negotiations, 
the EU maintains a wider intent; its market access goals have been temporarily 
downgraded, not excised from the longer-term agenda.” It has suggested that 
each state should adopt a rule of reason approach to exclusionary arrangements, 
coherent with internationally-agreed minimum standards.” Importantly, this 
would sit alongside a separate prohibition on restricting market access. This sepa- 
rate prohibition would come to the fore where markets are most closed by entry 
barriers. 

Marsden considers that, if realised, this proposition would introduce 4 form of 
foreign favouritism into domestic competition policy analysis’, and that as such it 
languishes in a realm of ‘political and practical unreality’.”' The American Bar 
Association has concurred: ‘such a characterisation of the issue by trade policy pro- 
ponents leads competition law analysts to view trade policy as serving the inter- 
ests of an individual country’s competitors, not the interests of open competition 
or efficiency of the marketplace.” The perspectives of trade proponents are 
deemed cognate with those of EC competition lawyers. In pursuing this analysis, 
Marsden returns to his critique of the goals of EC competition policy. He con- 
tends that ‘the EU proposal . . . is likely to fail if transplanted forcibly to foreign 
soil. . . the EU paradigm may make sense in the context of creating an economic 
and political union, but the rest of the world has other, lesser ambitions.” The 
critique is based on a reading of EC competition policy that sees it languishing | 
in ignorance of modern economics, allotting too much importance to the posi- 
tion of competitor firms rather than efficiency, and consequently deploying an 
‘antique analysis’.°* 

The second proposal analysed is drawn from the work of Eleanor Fox. This is 
an attempt to derive trade-related antitrust measures not from trade policy but 
from the ‘populist roots’ of antitrust.” She suggests a framework principle to be 
given effect in disparate ways in different jurisdictions: the prohibition of ‘unrea- 
sonable’ impairment of market access. Based on a professedly ‘liberal’ — one might 
contend ordoliberal — reading of the purposes of competition law, this would stand 
as an antitrust corrective to the trade market access principle.” The implementa- 
tion of this principle would ‘be overseen by a modified dispute settlement body 
comprising impartial antitrust experts. Underpinning Fox's proposal is the explicit 
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concern that, given the inherent difficulties of demonstrating sophisticated effects, 
the high probative standard employed under the US jurisprudence in effect weak- 
ens the challenge to problematic exclusive arrangements.” The reasonableness 
standard would allow greater scope for nuanced analysis. For Marsden, this second 
scheme is susceptible to much the same criticism as the first: both risk placing the 
pursuit of rivalry itself over competition policy's greater concern with efficiency.” 

The third and fourth proposals considered pursue a different course. They 
respond to ‘pressure to think out of the competition box’ and recall that the ‘one 
primary purpose’ of the WTO is to deliver market access.” The first of these mar- 
ket access proposals envisages the introduction of pro-competitive regulation for 
a range of problematic sectors — notably distribution — similar to that already 
established for telecommunications markets.°° The second focuses on market 
access warranties.’ This would see trade concessions accompanied by explicit 
promises that such advances would not be subverted by private business practices. 
Any failure to deliver on such warranties in the face of questionable private action 
would result in the withdrawal of the original concessions on a strict liability 
basis. In both of these proposals the subtext is the need for more strict control of 
vertical agreements under competition laws. 

For Marsden such proposals are anathema. They ‘would distort all manner of 
market incentives’, and supplant the invisible hand of the market with state man- 
agement of the economy.” He appreciates that given their trade policy perspec- 
tive, however, ‘proponents of [such arguments] are not likely to be swayed . . . by 
economic rhetoric or talk of the importance of the discipline of competition pol- 
icy’. Instead, he cites research evidence that indicates that it is not usually entry 
per se, but rather post-entry market penetration that proves difficult for foreign 
firms."°* Moreover, he explains that regulation can be deleterious to the competi- 
tiveness of both incumbents and entrants, while mandated access might lead to 
increased international tensions. He calls for intervention to be competition- 
based: 4 scalpel rather than a blunt-edged sword’. Failing this, he argues, the 

‘increased prohibition of exclusive arrangements ... will not actually be of any 
lasting benefit to the entrants who might be expected to rely on it — rather than 
their own efforts — to get into a new market’. 

The final proposal with which Marsden engages builds upon the premise that 
domestic competition decisions should be oriented to promote ‘global consumer 
welfare’. Given the potential complexity of the task of assessing all global costs 
and benefits arising from specific arrangements, its proponents suggest a fall back 
to ‘a number of ‘rules of thumb’ that have emerged from the economic literature’ 
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and been developed through legal decisions.” Marsden offers this proposal short 
shrift. While no doubt laudable, it is derided as ‘not only unfeasible itself, [but] 
also irrational and likely to be harmful." The necessary ‘global calculus’ would more 
often than not be ‘utterly unmanageable’: it is one thing to suppose that the beating 
of a butterfly’ wings will cause an earthquake in distant lands, but quite another to 
demonstrate the link. Moreover, any serious attempt to collate relevant data would 
of necessity entail invasive and costly market studies, with the medium term result 
that regulation would deter potentially efficient modes of business operation. This 
well-founded scepticism stands quite apart from the further immediate and obvious 
political objection that à government's constituency. . . is local not global.” 

In sum, Marsden is not sanguine regarding the appropriateness of these exist- 
ing proposals. He cautions that ‘intentionally or not, all of the proposals would 
have the effect of pulling governments review of business practices away from 
competition policy’s core focus on protecting the competitive process’.""° More- 
over, he predicts that ‘if any of these are successful it will only serve to introduce 
further incoherence into the marketplace and result in more international tension, 
less trade and less competition’. Having rejected the possibilities of modifying 
or ignoring competition policy, for Marsden the only remaining option is to pur- 
sue an accommodation between trade and competition based on the coherence of 
their respective core aims. 

While the bulk of Marsden’s analysis can be accepted on its own terms, one 
subsidiary element is worthy of further consideration. The noted discrepancy 
between US and EU approaches to vertical arrangements, which transfigures into 
a confluence of trade and EC competition policies, and on which the critique of 
the first two proposals is based is arguably not, or at least not any longer, justified. 
The relative severity of EC competition policy towards vertical agreements has 
been much criticised over time; enforcement has been lambasted as formulaic 
and unsophisticated.” Nevertheless, recent years have witnessed significant 
reforms and jurisprudential developments that may belie the continuing force of 
this aspect of Marsden’ thinking.” Indeed, the divergence between the US and 
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EU approaches may have been attributable in part not to a lack of economic 
sophistication or theoretical misdirection, but to systemic capacity and allocation 
of risk in the face of an extremely difficult assessment exercise. In the US, con- 
sideration of putatively restrictive agreements is an adversarial, court-based con- 
test in which complainants seek directly to overturn other parties’ basic property 
rights. This entails the need to demonstrate the effect of the agreement to a very 
high standard of proof before any interference with freedom of contract is coun- 
tenanced. In contrast, the EC approach has been primarily a regulatory exercise, 
albeit one supervised by the Community courts. The same ultimate goal — the 
promotion of consumer welfare — has arguably been less subordinated to concerns 
over basic civil rights. While in the US the assessment is informed and performed 
directly by the parties concerned, in Europe decision-makers are insulated by 
their bureaucratic setting. Just as with the general approach to vertical agreements, 
however, recent jurisprudential developments in EC competition law insisting 
on a high ‘requisite legal standard’ are likely to lessen any difference between the 
two regimes on this score." 

This is not to contend that Marsden’s critique of the market access proposal 
originally put forward by the EU and the alternative trade related antitrust mea- 
sures does not bite. The two proposals are not at all redeemed. Rather, the propo- 
sals targeted by Marsden do not reflect the theoretical underpinnings of EC 
- competition policy as they stand today. The goals of EC competition policy do 
not cohere strongly with the bald aspirations of the trade lobby," and the points 
that Marsden makes regarding thinness of assessment are better levelled against 
the trade lobby directly. Given this, whether trade sceptics can accept Marsden’s 
analysis is a moot point. 


A COMPETITION POLICY FOR THE WTO: CONJOINED RULES ON 
MARKET ACCESS l 


To provide an impetus for competition experts to engage with his project, Mars- 
den warns that — whither their involvement — ‘some’ competition rules will soon 
be agreed on a multilateral footing and / or developed through dispute settlement 
decisions.” He is explicit in prompting his peers in the competition diaspora to 
jockey for position to influence this progress, rather than cede the integrity of 
competition policy to trade specialists by default. To support such endeavours 
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Marsden has developed a proposal of his own founded in part on the lessons of his 
earlier analyses. He offers an analytical framework that would ‘set out a series of 
conditions for bringing a complaint to the WTO about alleged toleration of 
exclusionary business arrangements . . . [these conditions combining] to require 
proof that such arrangements substantially impede market access and thereby sub- 
stantially lessen competition in the relevant market’.""* He adds the corollary that 
states would have to ensure that any remedial action taken in such circumstances 
should not itself reduce competition substantially. His hope is that this proposal 
can satisfy the self-declared ordinance that ‘the only way of moving the “trade 
versus competition” debate forward is to ensure thag the concerns of both sides 
are being addressed’? 

‘To promote an accord of this nature, Marden emphasises the common pur- 
pose of competition and trade policy — the desire to remove artificial impedi- 
ments to market access — and hopes that this can found a mutually satisfactory 
assessment superstructure. The main obstacle to such progress is identified as an 
almost wilful intransigence. Marsden observes that many trade-oriented experts 
suffer 4 myopic focus on the means of their own policy area rather than on its 
ends’;’”° in effect, that they miss the wood of efficient allocation of resources for 
the trees of battering open every foreign market deemed inaccessible to national 
firms. It is clear that Marsden believes that it is for such persons to cede their cur- 
rent standpoint in order that a consensus can be reached. 

Pursuing a constructive agenda, Marsden next considers the existing EC free 
movement rules developed under Article 28EC as a possible exemplar for a multi- 
lateral agreement, notwithstanding the distinct purposes and context of the Eur- 
opean project. He notes the expansion of market access rules under this head, 
but also the subsequent refinement of the jurisprudence. In the seminal Keck judg- 
ment, the ECJ distinguished between restrictions based on product characteristics 
which were considered unacceptable, and those related to selling circumstances 
that could be legitimate.” As Marsden explains, the standard interpretation of 
this decision effectively requires the existence of an impediment to market access 
to be coupled with discriminatory treatment before illegality is found.” Trans- 
posed to the WTO, this rule would only parallel existing provisions as applied to 
competition laws. 

Not satisfied with this result as a solution to looming problems at the multi- 
lateral level, Marsden proceeds to highlight the acknowledged deficiencies in the 
EC rule and to rely upon responses thereto as a foundation on which to build 
his own proposal for the WTO. He notes that ‘the distinction between “charac- 
teristics” and “circumstances” does not easily align with the realities of the 





118 ibid 254. 

119 ibid 254. 

120 ibid 257. 

121 ibid 258 et seq. 

122 Case C-267/91 Criminal Proceedings against Keck [1993] ECR 1-6097 (ECJ), [1995] 1 CMLR 101. See 
generally, P. Craig and G. de Burca, EU Law: Texts, Cases and Materials (Oxford: OUP, 3" edn, 
2002) ch 15. 

123 Marsden, above n 4, 263. See S. Enchelmaier, “The Awkward Selling of a Good Idea, or a Tradi- 
tionalist Interpretation of Keck (2003) 22 Yearbook of European Law 249. 


© The Modern Law Review Limited 2005 153 


‘Trade and Competition Laws in the Global Economy 











marketplace’; that ‘the line between what a product is and how it is sold can be 
blurry’. He predicts a reversion to some form of non-discriminatory market 
access rule: ‘the line drawn in Keck is likely to be tested frequently. . . further evo- 
lution is almost guaranteed’.’*° As one possible avenue forward, Marsden grants 
Stephen Weatherill’s argument that Keck did not in fact involve a direct impedi- 
ment to free movement.’”° He accepts the claim that measures should escape pro- 
hibition ‘when they apply equally in law and in fact to all goods and services 
without reference to origin and impose no direct or substantial hindrance to the access 
of imported goods or services to the market of the member state.” The reason 
for this preference is obvious: it would amount to a refined market access test. 

Marsden is prescient enough to identify potential limitations of this approach 
and seeks to offer further refinement still. Ultimately, he proposes a two stage test 
that promises to combine trade and competition perspectives. Developing the 
first part, he disparages the ‘direct’ component of Weatherill’s test and prefers to 
emphasise the substantial nature of impediments to market access as the key pro- 
blem from the trade perspective.’ To satisfy this ‘substantiality’ requirement he 
would ask complainants to demonstrate actual exclusionary effects. Importantly, 
though, this ‘preliminary filter’ would be coupled with a competition analysis. 
Marsden recognises the practical danger that a rule ostensibly focused only on 
‘problematic’ vertical restraints (and other impediments) might prove more gen- 
erally restrictive as business sought to avoid challengeable forms of agreement 
altogether.” By way of succour he posits that ‘the proper approach is to require 
proof that the practices at issue substantially restrict market access and thereby harm 
the competitive process itself’.°° This harm to competition would also need to be 
substantial: ‘the guiding principle should be that one removes exclusionary prac- 
tices to increase the efficient operation of the market; one does not sacrifice efficient 
business arrangements simply to increase trade flows.*' In addition, the competition 
assessment would be made across the given relevant market — which may be 
wider than a national jurisdiction — in order properly to assess the impact of a 
particular restriction.” In respect of both aspects of the proposed test, the burden 
of proof would rest upon the complainant. 
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What distinguishes Marsden’s proposal most strongly from earlier suggestions 
is that both components of the test must be satisfied. It is a single, but bipartite 
assessment. The sequencing of the trade and competition parts is intended to 
allow account to be taken of both sets of concerns. Nevertheless, it does not seem 
destined for success in this regard. In practice, such an approach would be liable to 
invert the traditional concern that trade assertiveness will dominate competition 
sensitivities, and allow instead the latter to prevail over the former. 

Clearly, Marsden believes that trade proponents should re-evaluate their stand- 
point from first principles. It is unlikely, however, that such persons will be amen- 
able to the exercise, or be willing to cede the ‘space’ for competition experts to 
conduct their assessment. In short, it is not at all clear that Marsden has met 
his own challenge of satisfying both constituencies; at the same time, it is equally 
uncertain that this is a bad thing. Marsden is to be commended for throwing 
much light on what has been described as ‘a particularly unattended problem, 
one which must be resolved before there is successful achievement of openness 
in international markets." It is to be hoped that his contribution marks the 
beginning of the endgame in a strategic exercise that has too long languished in 
deadlock. 
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John Hopkins, Devolution in Context: Regional, Federal and Devolved 
Government in the European Union, London: Cavendish Publishing, 2002, 
xxv + 361 pp, pb £39.00. 


John Hopkins has written an ambitious book, seeking to put devolution in the 
UK into a broader context of regional and federal developments elsewhere in the 
European Union. This makes it the first comprehensive comparative survey of 
this area to focus on legal and institutional issues and the first legal treatment of 
devolution to put it into a broader European context. While political science, in 
particular, has developed an extensive literature about regions in Europe, Hop- 
kins is the first lawyer to turn his gaze over such a broad range of territory, and 
to do so through a monograph rather than an edited collection. He draws on 
work in several disciplines (geography, history and economics as well as law and 
political science). This would be a most valuable work if it were well executed. 

The structure of the book is straightforward. Part 1 looks at regions, their rela- 
tionship with the nation-state and the emergence of regional institutions (‘the 
regional revolution’). Part 2 charts the institutional framework of sub-national 
government in the three federal systems (Belgium, Germany and Austria), 
four regionalised systems (Italy, Portugal, Spain and Finland) and a number of 
centralised states with administrative regions (France, Sweden, Denmark and the 
Netherlands), as well as the UK. Part 3 opens with a comparative analysis of these 
systems in more detail in relation to a number of key issues — engagement in EU 
and international affairs, finance, the protection of regional competences, involve- 
ment in national policy-making and dispute resolution — and then draws broader 
conclusions about the implications of regional government its development. The 
treatment focuses on institutions and their formal relationships, drawing on work 
in political science to fill out the picture. Unsurprisingly, Hopkins concludes that 
developments in the UK may echo those of other European systems, but in a way 
that limits regional autonomy by keeping much power in the central state. In this, 
Hopkins is somewhat at odds with the latest research (much of which, it must be 
said, has appeared since the text of the book was finalised). This suggests that the 
UK Government's dominance is due to political factors rather than its formal con- 
stitutional powers, which have remained almost entirely unused. 

Sadly the book does not live up to initial expectations. As a survey of relevant 
literature, Hopkins’ selections are unsatisfactory. His reading has been wide, but 
not deep. In many cases works of the first importance in the areas he surveys are 
neglected. This applies particularly to the broad and synthetic Part 1, which 
reviews the literature on nationalism and the relationship of nationalism to the 
nation-state, and argues that changing ways of constructing identity and the 
impact of globalisation make the nation-state obsolescent if not obsolete. But such 
key works as Benedict Anderson’s Imagining Communities or Eric Hobsbawm's 
Nations and Nationalism since 1780 are neither discussed nor included in the list of 
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references. In other cases, Hopkins picks the important authors, but not their key 
works (such as two papers by Ron Watts instead of Comparing Federal Systems, a 
paper by Tanja Börzel instead of States and Regions in the European Union, or on Ger- 
many a paper by Charlie Jeffery but not his edited collection Recasting German 
Federalism). He manages to mis-cite a seminal work by KC Wheare, calling it Fed- 
eralism rather than Federal Government, and overlooks large parts of the literature on 
comparative federalism. The list of references rather resembles a grab-bag of what 
Hopkins happened to come across rather than a systematic bibliography. This 
shortcoming is especially noticeable in Part 1, which cannot live up to the ambi- 
tions Hopkins has for it, but recurs to a lesser degree throughout the book. 

There are also problems with what is potentially the most useful material in the 
book, the accounts of regional or sub-national government in the various states. 
Sometimes it takes a long time for Hopkins to identify an essential feature of a 
system, without which the rest makes little sense (such as the fact that the compe- 
tences of the various orders of government in the Belgian system are each exclu- 
sive as an explanation of the need for the various Belgian governments to 
co-operate). Students who do not read with absolute concentration may miss such 
key points and so fail to grasp how such systems work. In some cases, Hopkins 
makes sweeping and tendentious generalisations with neither analysis nor refer- 
ence to support them. In others, questionable generalisations are qualified a few 
pages later, leaving the reader in doubt about the clarity of Hopkins’ thinking. In 
a small number of cases, there are errors of fact (examples include the nature of 
delegations to the executive within the National Assembly for Wales, p 175, 
describing the baseline for allocating funding to the UK devolved administra- 
tions under the Barnett formula as deriving from 1979 needs-based criteria, when 
those criteria were in fact ignored and a historic baseline used, p 227, and omission 
of reference to the 1999 Federal Constitutional Court case about financial equal- 
isation in discussions about Germany, p 92 and chapter 9). Some of these may be 
attributable to the fact that Hopkins has relied heavily on material available in 
English (though there are also some references in French), not commentaries 
from the countries he is comparing. Some may be due to the fact that the book 
is based on a PhD thesis which has been incompletely updated for publication. 
Others may be attributable to the lack of proper editorial work by the publishers. 
Whatever the cause, they seriously undermine the book’ credibility on other 
points, and its usefulness to readers. 

This is aggravated by the way the author attempts to build his factual material 
into a broader theoretical framework. The key concept for Hopkins is ‘regional 
autonomy’, and the discussion throughout the book of what helps or impedes this 
is well done if not entirely systematic. However, Hopkins also ascribes a norma- 
tive value to regional autonomy — it being good, and any power (especially that of 
the central state) that interferes with it bad — that is unexamined and unexplained. 
The result is that the book has a polemical character that undermines its under- 
lying subject-matter, as one of the characteristics of European regionalism is that 
it represents a confusing picture of forms of government that diffuse power in a 
variety of ways and accommodate themselves to a variety of legal and political 
principles. Regionalism can be seen as being not simply about delivering far- 
reaching autonomy to Stateless nations like Scotland or Catalonia but also about 
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less extensive degrees of autonomy for Wales or the Pays de Loire, but this does 
not figure in Hopkins’ approach. 

Devolution in Context is, ultimately, an unsatisfactory exercise in cross-disciplin- 
ary work. Hopkins has sought, as a lawyer, to produce an account of the institu- 
tional nature of the “Europe of the regions’. This is (or was) a political project, and 
Hopkins seeks to engage with it in a political way drawing mainly on political- 
science materials. However, he lacks the political scientist’ intellectual tools and 
so as political science the account is unsatisfactory, while for lawyers its use of a 
non-legal organising concept, factual errors and lack of precision limit its value 
too. Despite its laudable ambition and the unique material it covers, sadly the 
book cannot be recommended and if used its questionable accuracy means it must 
be accompanied by the strongest of health warnings. 


Alan Trench" 


Timothy Macklem, Beyond Comparison: Sex and Discrimination, Cambridge: 
Cambridge University Press, 2003, xi + 208 pp, pb £19.95, hb £45.00. 


I started reading this book having just watched (again!) My Fair Lady. The song 
by Professor Higgins, wondering ‘why can't a woman be more like a man?’, rang 
in my ears as I read Tim Macklem’ compelling demolition of those contemporary 
theories about gender discrimination that root everything in the male comparator. 
Macklem’ argument in this absorbing, well-written and provocative book is that 
sexual difference exists and matters but not in the way we have tended to assume 
that it does. His thesis is that the idea of sexual equality needs to be reinterpreted so 
as to be rooted not in any gender comparator as such but in the idea of what is 
involved in leading a successful life, and in particular what it means to be a woman. 

It seems brave for a male to review this book much less write it, and Macklem’s 
perspective on his subject does require him to cast a sharply critical eye on two of 
the intellectual leaders of feminism, Catherine MacKinnon and Drucilla Cornell. 
He does so in a pair of powerful chapters that, together with a long introduction 
setting out the issues, account for the first half of the book. To Macklem, Mac- 
Kinnon’s belief that maleness and femaleness ‘is not in any sense natural but is 
socially constructed’ (p 43) and her assertion that sexual definition is rooted in 
‘the domination of men and the subordination of women (p 44) lead her to argue 
for an approach to equality which emphasises ‘the equal distribution of power’. 
This takes her well beyond sex oppression: dominance is present in any difference 
that implies the inferiority of those defined by iť (p 57). In MacKinnon’s hands, 
argues Macklem, the subject spins out of the orbit of sex discrimination to 
encompass the universe of oppression in all its shapes and sizes. In this welter of 
ambitious radicalism, however, she has little to say ‘of what it would ultimately 
take for women to be empowered and valued, of what it would mean for women’s 
voice to be heard in full (p 59). Since on MacKinnon’ account there is no such 
thing as an inherent female voice, womanhood needs inevitably to be socially 
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constructed, yet the only ‘programme of invention’ on offer is merely ‘the avoid- 
ance of hierarchy’, a goal that ‘is not in any sense distinctively female’ (p 60). 
Macklem has little time for such an approach. MacKinnon’ commitment to 
equality, rather than to women as a group, ‘makes her insensitive to human differ- 
ence’ (p 72). ‘Under standards such as these, recognition of difference entails 
inequality and equality entails non-recognition of difference. The inferiority of 
one sex to another, once perceived in this way, is avoidable only through the 
elimination of sex itself, the very category that MacKinnon’s argument is 
intended to reclaim’ (pp 71-72). 

Drucilla Cornell's approach is different. Drawing on Derrida and Lacan, Cor- 
nell argues that sexual identity as we know it is a fantasy, created for the benefit of 
men and at the expense of women, the purpose of which is to conceal the exis- 
tence of the many possible alternatives to our present understanding of the 
human condition, which if recognized would expose the inherent vulnerability 
and contingency of our status as human beings’ (pp 78-79). Where MacKinnon 
was committed to equality, Cornell is an enthusiast for difference: ‘we must 
deconstruct sexual difference as it is given to us to ensure that we remain forever 
open to all the possibilities that our condition as human beings from time to time 
implies’ (p 79). This involves an elaborate ‘remetaphorization’, a process of recovery 
of the image of women different from the current ‘fantasy image ... defined as 
other to an equally fantastic image of the unitary subject, an image located in men 
and established as maleness’ (p 81). According to Macklem, Cornell sees the ‘goal 
of feminism as being ‘not to see that women are accommodated in what is by 
definition a masculine culture, but to pursue an ethical vision ofa non-violent rela- 
tion to the Other, by affirming the feminine as a site for deconstructing the pre- 
sent cultural order and reinscribing that order in nonexclusionary terms’ (p 82). 

Cornell’s style of critical engagement will probably not be familiar to many of 
Macklem’s readers, and he litters plenty of health warnings across the book about 
its difficulty as the substantive chapter approaches, but in fact he does a very good 
job, subjecting her perspective to a critique that is as clear about what she is saying 
as it is critical about its shortcomings: ‘there is a tension involved, if not a contra- 
diction, in any attempt to affirm an image of the feminine using an approach to 
the understanding of human existence that is apparently committed to the decon- 
struction of any and all such images’ (p 88). Her failure to identify any determina- 
tive basis for what it is to be feminine is made inevitable by her commitment to 
the deconstruction of everything: ‘what she in fact cares about is the worth of 
what is excluded and hence Other, not the fact of exclusion itself’ (p 107). Thus, 
‘[t]o pursue a comprehensive . . . vision of the feminine, or to pursue one com- 
prehensive vision of the feminine rather than another, are issues of social value 
and morality, and must be examined and evaluated as such’ (p 106). 

And so, half way through, we come to Macklem’ staking out of his own posi- 
tion. This is a task not made easier by the power of his earlier chapters of critique: 
even the sympathetic reader is half waiting for him to stumble. In fact he acquits 
himself superbly, developing a fully argued and closely analysed position that is (as 
the title does not mean to claim) beyond comparison in the field. He starts with 
discussion of the value of diversity: ‘the release of women from their present pre- 
dicament is dependent on an escape from the straitjacket of masculine values, and a 
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consequent recognition of and respect for the distinctive meaning of women’s exis- 
tence as women, as one element, if perhaps the most significant element, in a gen- 
eral acknowledgment of human diversity’ (p 107). The differences that count are 
those already present in the world’ which have hitherto been ‘neglected, over- 
looked, undervalued’ and suppressed in society's ongoing construction of what is 
normal and what is valuable’ (ibid). But 4 failure to affirm human difference cannot 
be the correct explanation of women’s disadvantage’ (p 109); everything depends 
on purpose, on the value of the activities which make us think difference (in parti- 
cular this difference between genders) both possible and desirable. 

What matters therefore is to work out what it means to be a woman, to connect 
that conception of womanhood to the culture under consideration, and then to 
identify the value that flows from pursuing this idea of womanhood within that 
culture. “The question of feminism, put simply, is a question of the ways in which 
our conception of sexual identity has been misconceived so as to impose an ille- 
gitimate set of disadvantages upon the lives of a whole category of people, namely 
women’ (p 114). Macklem believes that ‘sex discrimination arises when we mistake 
the meaning of sexual identity, so that the conceptions we hold of men and 
women are either false or irrelevant to our culture, and then invoke that mistaken 
picture either comprehensively or in realms of activity that are critical to the suc- 
cess of womens lives’ (p 117). 

It follows that anti-discrimination laws which compel equality might themselves 
be discriminatory if their commitment to a level playing field denies women the 
chance to lead successful lives. Everything depends on how we characterise disad- 
vantage and this in turn flows from what we mean by a valuable or successful life 
and the role of sexual identity in shaping such a life. Macklem tackles these issues in 
the three powerful chapters with which the book concludes, covering the ground in. 
detail and supplying helpful illustrations of what his perspective entails. His analysis ` 
of the implications of his approach for orthodox equality law is refreshingly here- 
tical, and those who find it infuriating to read will not be consoled by the fact that, 
in the context of the books argument, it all makes perfect sense. Macklem’ keynote, 
his overriding commitment, is to the idea of enabling women to lead successful 
lives. There is ‘no reason to expect a stable answer to this enquiry, for ‘what it means 
to be a woman and the valuable activities that makes possible is something that, like 
the universe, is constantly if very slowly expanding, although only a small portion 
of that meaning is accessible within any given culture’ (p 189). But clearly reform is 
required in most jurisdictions where we care to look. The law is not key though; it is 
‘only rarely in the vanguard of social change and when it is, it never acts alone’ 
(p 208). Change ‘needs to be thought of. . . in terms not only of institutions, or even 
of individuals, but also of attitudes that are embodied in our beliefs and our actions 
(p 191). Ultimately, ‘it is up to each of us, in the conduct of our own lives, to acquire 
the knowledge and concern for others that will enable us to avoid discrimination. The 
law may help us to meet this responsibility, but it cannot discharge it for us’ (p 208). 

This book betrays in its (at times) complex and (on occasion) repetitive struc- 
ture its origins in Macklem’ doctoral thesis. Oddly there is no bibliography, 
which is surely a serious omission in a book like this. The first forty or so pages, 
setting out the issues, are an excellent summary of what follows, almost to the 
point of provoking the question whether the central argument might have been 
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better served by a more succinct overall presentation. As so often with good writ- 
ing on philosophy and law, the reader often finds him or herself on an intellectual 
roller-coaster, chasing arguments up and down ever more obscure peaks and 
troughs (sometimes even into footnotes) while being all the time incapable of 
slowing things down, much less getting off, for fear of losing all sense of where 
the journey is heading. It is fun to hang in there, but more signposts, a few easy 
illustrations, and the occasional pit-stop would have made life easier for at least 
this reader. The book, though, is undoubtedly worth the trip, an example of the 
‘kind of honest, intelligent inquiry that adds greatly to academic scholarship. 


Conor Gearty* 


Jenny McEwan, The Verdict of Court: Passing Judgement in Law and 
Psychology, Oxford: Hart Publishing, 2003, 225 pp, hb £35.00. 


The law and psychology movement has had a long and chequered history. When. 
Hugo Munsterburg published On the Witness Stand in 1908, the mocking reception 
it received from legal scholars (and many psychologists) did not augur well 
- for future partnership. Indeed, this initial foray into law and psychology was not 
sustained: there was little work in the field until the latter part of the century. The 
last thirty years have, however, witnessed a veritable explosion of research by psy- 
chologists in areas relevant to the law. Lawyers, it is fair to say, have generally 
remained somewhat sceptical of the potential contribution of psychology to their 
discipline. This ambivalence is commonly ascribed to major differences in 
approach, methods and basic premises. At the same time, psychology and law are 
often competing for the same common ground. In spite of these tensions, there is a 
current surge of interest in psycho-legal enquiry. The Verdict of the Court is one of the 
latest in a long line of books published on ‘psychology and law’ in recent years. 

The main purpose of the book, McEwan informs us at the outset, is to ques- 
tion whether the ‘arm-chair psychology’ used by fact-finders in courts of law and 
by the law itself bears any. resemblance to the knowledge derived from psycholo- 
gical research. This is of course the standard aim of any number of books in the 
field. What marks this book out is the careful linking of psychological theory and 
method to court verdicts in both civil and criminal contexts. Much of the intro- 
ductory chapter is given over to an examination of social psychological theories of 
responsibility attribution. McEwan’s principal aim appears to be to lay bare for the 
uninitiated the cognitive deficiencies, biases and heuristic assumptions that can 
skew the assessment of liability. Coverage is thus given, for example, to the funda- 
mental attribution error (the common tendency to think that the actions of others 
result from internal disposition rather than situation), and the so-called ‘availabil- 
ity heuristic which occurs when people estimate the probability of an outcome 
based on how easy that outcome is to imagine. 

The attention given to attribution theory in the introduction is reflected in 
Chapter 2. Here, in a thought~provoking analysis, McEwan brings defensive attri- 
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bution, Just World theory and hindsight bias to bear on perceptions of foreseeabil- 
ity and causation as observed in lesser known as well as more celebrated tort cases. 
In later chapters McEwan draws upon psychological research from several fields 
(cognitive, developmental and social psychology) to examine such diverse areas as 
the mentally disordered defendant (Chapter 3), jury decision-making (Chapter 5), 
offender profiling and disposition (Chapter 6), and the use of expert evidence 
(Chapter 7). A theme running through each chapter is the need, as McEwan puts 
it, for ‘greater communication between the legal world and that of the forensic 
psychologist’ (p 2). In Chapter 4, for example, she reviews important psychologi- 
cal research that casts doubt on the validity of standard cues used to assess the cred- 
ibility of witnesses testifying in legal proceedings (e.g. consistency, recall of 
peripheral detail, agitated body language). Also described are the discrediting tac- 
tics of cross-examiners that play on suggestability and limited linguistic compe- 
tence in order to undermine the testimony of child witnesses and those with 
learning disabilities. McEwan provides an eloquent and detailed summary of 
contemporary research findings; in the end, however, it is the reader who is left 
to ponder their implications for legal practice. McEwan herself offers few thoughts 
on possible methods to counteract the biases inherent in credibility assessment. 
Indeed, in a number of chapters the potential practical outcome of a closer union 
between psychology and law is left largely to speculation and this may disappoint 
some readers. This is not a quibble that applies to Chapter 5, though. Here 
McEwan addresses the problems facing jurors in a system that would apparently 
rather remain in ignorance of jury deliberations than face the problems that come 
with knowledge. Long hours listening to oral evidence, complex judicial direc- 
tions, and the sheer dullness of much that comprises the average trial doubtless 
exact a heavy cognitive toll on jurors. Among the options suggested by McEwan 
to mitigate these effects are greater reliance on visual and written aids and provid- 
ing jurors with a summary of the case at the beginning of the trial. 

In the final chapter McEwan examines some areas of law where the work of 
psychologists has had ‘significant impact’ (p 203). These broadly relate to eyewit- 
ness identification evidence and the procedural framework within which wit- 
nesses in criminal proceedings are required to testify. Decades of committed 
research have exposed the fallibility of eyewitness reports and the burdens that 
an adversarial process committed to orality places on witnesses. The legal system 
has responded in traditionally conservative fashion with limited safeguards for 
suspects and defendants and measures that serve to shore up the oral tradition 
while mitigating its worst effects for the most vulnerable, especially child wit- 
nesses. Much more has to be done, McEwan states, but these cautious reforms 
are nonetheless held up as examples of what might be achieved by closer colla- 
boration. McEwan may be optimistic but the key question is whether this is 
enough to convince those lawyers who remain sceptical about psychology’s role 
and have until now been content to rely on their own intuitive understanding and 
courtroom experience. Anticipating some resistance, McEwan does acknowledge 
the problems of psychology’s experimental method (listed by King as inaccessi- 
bility, external validity, generalisability and completeness (King, Psychology in and 
out of Court 1986)). Despite these limitations, or perhaps because of them, McEwan 
frames psychology’s critical contribution as being to raise lawyers’ awareness that 
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some of their traditional assumptions might be mistaken. Response is also made 
to the forceful criticism that psychology’s reliance on experimental simulation has 
encouraged legal psychologists to focus on inter-individual behaviours at the 
expense of social context. McEwan points to the growing acceptance of story 
models of juror decision-making (discussed at pp 118-125) as a means of linking 
the sociological with the psychological. However, this may not be enough to 
convince some doubters. It would perhaps have been helpful if McEwan had 
addressed more systematically those areas where communication between law 
and psychology has not lived up to its early promise and offered explanations for 
this. The problems that have surrounded attempts to move Battered Women Syn- 
drome from a therapeutic context to the courtroom are an obvious example. 
While there are clearly important lessons to be learnt from such episodes, they 
are not fully brought out and debated here. 

These questions aside, The Verdict of the Court represents a significant contribu- 
tion to an important on-going debate. McEwan’s grasp of the scientific literature 
is impressive, and the novelty of a lawyer rather than a psychologist orchestrating 
the investigation ensures the fresh treatment of familiar issues as well as the inclu- 
sion of others that have often been neglected or overlooked. 


Louise Ellison” 


Christopher Harding and Julian Joshua, Regulating Cartels in Europe: A Study of 
Legal Control of Corporate Delinquency, Oxford: Oxford University Press, 
2003, xxv + 301 pp, hb £50.00. 


Mario Monti, the EC Competition Commissioner, has referred to cartels as ‘cancers 
on the open-market economy’. This rhetoric is matched by increasing media cover- 
age as we read reports of ‘dawn raids’ on corporate headquarters and high-profile 
prosecutions such as the Sotheby’s-Christie’s commission fixing case. This get 
tough’ approach has also proved successful with an exponential increase in fines for 
cartel offences from 68 million euros in 1986 to 7.79 billion in 2001-2002. The 
detection and prosecution of cartels in Europe has clearly become a major priority 
of the European Commission. This ‘success’ is largely attributed to increased 
resources and an armoury of enforcement measures such as the creation of a specia- 
list Anti-Cartel Unit’ within the Commission in 1998, increasing the severity of 
sanctions and the introduction of leniency provisions which encourage cartel parti- 
cipants to come forward with evidence in return for immunity from, or a reduction 
in, fines. The Commission’s powers of search, request of information, and investiga- 
tion have also been enhanced by Regulation 1/2003 which came into force on 1 May 
2004. The recent adoption of a cartel office’ under the Enterprise Act 2002 also crim- 
inalises cartel conduct for the first time in the UK, imposing the threat of jail time. 

These facts alone would make this scholarly study of the regulation of cartels in 
Europe an extremely important addition to competition law literature. But this 
book also places its analysis within its historical and political contexts. Like Gerber’s 
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Law and Competition in Twentieth Century Europe: Protecting Prometheus (Oxford Uni- 
versity Press, 1998), which details the historical and theoretical antecedents to EC 
Competition law, Regulating Cartels in Europe chronicles how the early competition 
law treatment of cartels differed markedly from the US where the outright prohi- 
bition of these ‘naked restraints’ was at the core of the ‘trust-busting’ statutes of the 
late nineteenth century. In the early part of the twentieth century, European cartels 
were not merely tolerated but embraced as a necessary antidote to the vicissitudes 
of market behaviour during industrialisation. Successive European governments 
encouraged and even participated in cartel behaviour though public enterprises in 
order to stabilise markets or control them through means such as the ‘total cartels’ 
of Nazi Germany. Tracing the changing legal treatment of cartels from tolerance to 
the view that they are cancers on the open economy’ offers a fascinating case study 
of the shift in attitudes from light touch regulation to notions of corporate delin- 
quency and criminalisation. As Harding and Joshua demonstrate, acknowledging 
and understanding these divergent historical and theoretical approaches to the 
treatment of cartels is just as important as an understanding of the economic con- 
sequences of cartel behaviour. It also throws into stark relief the growing homoge- 
neity we observe in the global treatment of cartels today. 

With the advent of leniency programmes and criminalisation, we are obser- 
ving — not just in Europe but throughout the world — an increasing convergence 
with US cartel enforcement techniques. In the General Electric/Honeywell mer- 
ger and the Microsoft abuse of dominance litigation, the EC has not been afraid 
to difter from American approaches to competition law issues, yet with cartels we 
find responses identical to those in the US. Indeed, the EC is now lamenting its 
inability to criminalise the offence at the European level. Whether this is merely 
another form of Americanisation of European (and indeed multi-national) com- 
petition law, or the optimal response to a global phenomenon, is something 
which is explored by Harding and Joshua but not decisively answered. In an 
attempt to explain the earlier US/EC divergence in response to the regulation of 
cartels, one theme Harding and Joshua develop is the differing approaches to the 
characterisation of conduct in the EC and US. The US, they argue, is more pre- 
occupied with conduct — the outright prohibition of conspiracy and agreement — 
while the EC is more focused on outcomes — balancing pro and anti-competitive 
effects on the market. While this analysis is correct in terms of the original intent 
of the US ‘trust-busting’ statutes as opposed to the more tolerant approach in the 
EC, the distinction is perhaps overdrawn and insufficiently interrogated if more 
recent developments are observed. From the beginning, the United States courts 
had to develop rules under Section 1 of the Sherman Act to distinguish ‘good’ 
from ‘bad’ trusts through a balancing of competitive effects, the precursor to the 
concept of the ‘rule of reason’. More recently, an even more extended role for the 
rule of reason has made further inroads on the per se categories of price fixing 
behaviour in the US (see California Dental Association v FTC 119 S. Ct 1604 
(1999)). Similarly, competition analysis in Europe is often criticised as a too rigid 
application of categories of conduct. The Commission Guidelines on Vertical 
Restraints are just one example of the EC’s desire to signal a ‘more economic’ 
approach to vertical conduct which balances pro and anti-competitive outcomes. 
The authors do point out however that differences in the US and EC regulatory 
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forms have had an impact on the manner in which cartel behaviour can be pro- 
hibited. Conduct amounting to a conspiracy can be clearly identified under Sec- 
tion 1 of the Sherman Act (although no more easily established in an oligopoly 
market). The bifurcated structure of Article 81 of the EC Treaty, on the other 
hand, means that outright prohibition is less easily established as an exemption 
can always be argued. The effect of the modernisation of EC competition law 
will of course mean that the courts in member states will have a greater part to 
play in applying these exemptions, and it would have been interesting to see some 
discussion of how this is likely to impact on this field. 

Of course, both jurisdictions must grapple with the characterisation of con- 
duct: when does beneficial collaboration such as an agricultural marketing 
scheme or a technological joint venture become anticompetitive and therefore 
prohibited? Harding and Joshua note that all cartel-like behaviour can be placed 
on a continuum ‘which embraces beneficial co-operation at one extreme and 
delinquent conspiracy at the other end of the spectrum’ (p 18). It is the recognition 
of exactly this variability in the characterisation of what is illegal conduct, inher- 
ent in any competition analysis, but particularly in the early regulation of cartels 
in Europe, which makes the criminalisation of any competition conduct proble- 
matic. The creation of the cartel offence in the UK, based upon the criminal law 
concept of dishonesty, is an attempt to get around this issue and the book includes 
a useful analysis of the problems which still remain with this concept. 

The proliferation of US-type ‘leniency’ programmes in many jurisdictions has 
had an important impact on the way in which cartels are detected. This is the 
single most important element in the success of enforcement programmes. 
Leniency provisions are based on the inherent instability of cartels, rewarding 
with lighter penalties or immunity from prosecution those who come forward 
with evidence of illegal conduct. The book examines the strengths of various 
forms of these immunity schemes and how subtle differences in their operation 
between jurisdictions/member states can impact on success. Negotiating leniency 
in one jurisdiction may expose a global cartel to liability in another, and this is yet 
another factor that the participants in a cartel must take into account. The authors 
note that it is this aspect, more than any other, which has led to convergence in 
this area. Such convergence is once again ‘hindered’ however by the European 
administrative model where complex and unpredictable sanctions (and the 
absence of criminal penalties) have limited the success of the leniency programme 
(pp 216-222). Leniency provisions also signal a shift to a more privatised enforce- 
ment regime where reliance is placed on private parties coming forward with 
information. As part of criminalisation, it also represents a policy decision to reg- 
ulate individual behaviour rather than focus on market outcomes. Regulating Car- 
tels traces this movement from traditional competition type analysis of the 
inference of an agreement which characterised many earlier cartel decisions to 
the emerging focus on criminal justice. But this is not a traditional form of crim- 
inal justice based on retribution; instead this mechanism is grounded in the ability 
to negotiate and strike a deal. Nevertheless, as individual and corporate parties 
defend criminal actions by invoking human rights discourses and constitutional 
protections, arguments move from the economic analysis of markets to issues of 
due process, criminal liability and the law of evidence (p 205). 
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Another important aspect of the book is its analysis of the internal/subjective 
dynamic of cartel behaviour in order to understand a corporate culture where 
firms would wish to co-operate with rivals. While market structure can facilitate 
collusion it does not explain all instances of illegality and recidivism in this area. 
This internal aspect is important because, as the game theorists point out, cartel 
behaviour centres on dependency, anticipation and punishment. The leniency 
programmes and the opportune time to ‘confess’ are just one more factor to take 
into account for strategic players. 

One aspect of EU enforcement which has differed substantially from that in 
the US is the relatively underused right to seek private enforcement and damages 
in member states. As private rights of action become more common, however, 
it remains to be seen whether this will have any impact on the success of 
the leniency provisions where information disclosed as part of a deal’ can expose 
the cartel to private damages. In order to protect these leniency programmes, the 
Supreme Court recently placed limits on the right of foreign plaintiffs to sue for 
treble damages in US courts for losses incurred through global cartels (E Hoffman- 
La Roche Ltd v Empagran S.A. 124 S.Ct 2359 (14 June 2004)). 

Above all what Regulating Cartels demonstrates is that the particular form of 
regulation, informed by historical and political context, can itself become an 
important site of resistance to harmonisation and homogeneities of enforcement 
techniques, or at the very least can serve to explain why a merely ‘transplanted’ 
scheme may not always have the same measure of success. This book is an impor- 
tant contribution to a burgeoning area of law; it will be of interest to all scholars 
and practitioners of European and comparative competition law. 


Kathryn McMahon” 


Fiona Cownie, Legal Academics: Culture and Identities, Oxford: Hart 
Publishing, 2004, 227 pp, hb £30.00. 


One might well approach Legal Academics — an interview based study of legal aca- 
demic culture — wondering who will read it (beyond, of course, academics them- 
selves). People should care though about the way legal academics see their 
occupation: every lawyer must, at some point, have studied law, and the way they 
view (and practice) law will have been deeply (if subtly) affected by the manner in 
which. law is taught. One can learn something, then, about law and legal institu- 
tions by examining ‘the lived experience’ of legal academics. Cownie wants to 
make legal academia more comprehensible to outsiders and, at the same time, con- 
tribute to the debate about what it means to study law (pp 1-2). She considers, 
among other things, what academics research (and why they research the particular 
things they do), how they teach, how they spend their free time, how they dress, 
and if (or why) they would not rather engage themselves as practising lawyers. 
The legal academic’s uncomfortable relationship with the other branches of the 
legal profession predictably finds its way into Legal Academics. Several interviewees 
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observed that non-academics often appear to have little grasp of what they do, 
and sometimes even seem hostile to the academic lawyer's decision to eschew pri- 
vate practice for more arid’ pursuits (pp 79-80). One finds it rather odd (though 
gratifying) that this widespread misunderstanding — even disapproval — did not 
seem to have much impact on interviewees’ sense of themselves as engaged in a 
satisfying (or, anyway, worthwhile) occupation (pp 97—101). 

Cownie’ analysis suggests that academics will need to continue to rely on that 
Teflon coating to preserve their collective self-esteem. Law schools, she notes in 
Chapter 3, have tended to move away from purely doctrinal scholarship and 
towards ‘socio-legal studies’ — the comparative, theoretical, and sociological explora- 
tions that many in the profession have traditionally thought tangential to the actual 
domain of law. Cownie’s work may come as a surprise to those who cling to the 
belief that an education in law means nothing more than an education in the dull 
rituals of legal practice — a view which leads almost invariably to the opinion that 
law professors should spend more time teaching students ‘hard law’ and drafting 
and advocacy skills, and less time on theory and such subjects as comparative law, 
sociology and political science. From that perspective, much of the modern law 
school curriculum is simply wrong-headed. Practitioners and students who read 
Legal Academics will learn that it is not a lack of professionalism, on the part of aca- 
demics, that explains contemporary legal education and scholarship, but a differ- 
ence of opinion about what it means to study (and thus to teach) law. Academics 
teach a critical approach to law because they think that law can only be understood 
if it is framed as a theoretically-coherent whole, rather than a disconnected agglom- 
eration of rules united only by common sources (pp 54-58). Indeed, it is difficult to 
see how this can be avoided, given that even the House of Lords has begun to refer 
to theoretical texts, social science evidence, and foreign judgments and statutes. 
Even the die-hard ‘pragmatist’ must concede that, if courts rely on such things when 
deciding cases, law students need to know something about them. This makes some 
of the respondents’ comments, to the effect that one need not be ‘intellectual’ to 
succeed as an academic lawyer, all the more intriguing (pp 69-72). 

It is not even clear that the legal academic can professionally afford to invest her 
limited time in purely doctrinal work. Respondents generally agreed that the 
path to promotion lay in research and publication (rather than administration or 
teaching) (pp 86-87). Of course, one can conduct research in pure doctrine, and 
publish in journals directed primarily at practitioners. More such research would 
no doubt answer the concerns of those (including Richard Posner) who fear that 
the work of legal academics has become, well, academic, and of little use to the 
wider profession. There is, however, the small matter of the Research Assessment 
Exercise (RAE). Legal Academics confirms what many in law schools already 
know: that the RAE weighs heavily on the academics mind, influencing her 
research choices and strategies (pp 135-141, 163-164). Legal academics perceive 
the RAE as something that makes it cost-prohibitive to produce anything like 
pure doctrinal scholarship (pp 135-138). One can always ‘recycle doctrinal 
research, conducted pursuant to a larger critical enterprise, for more modest 
non-critical publications, but even this may seem a waste of time. 

Legal academics are pressured to do a great deal of writing. And research and 
writing is by nature a pretty solitary, if satisfying, pursuit. It is also something one 
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can do at any time, meaning that (unless one has conflicting family commitments) 
one never has a good’ reason to stop researching. It can take over one’s personal life, 
even define it (pp 111-118). So one should not be too shocked if law teachers see 
themselves as people who lead not very social lives ~ lives spent in the company of 
books and computer keyboards. However, in their capacity as lecturers, academics 
must ‘perform for an audience (pp 124-129). This brings us to fashion — one of the 
more unexpected topics covered by Cownie. When called upon to perform, legal 
academics need to decide what sort of image to adopt. One can identify at least two 
competing considerations, both symptomatic of the changing state of contempor- 
ary legal academia. First, one has in the back of one’s mind a certain conception of 
what legal academics do. A person who thinks that legal education is supposed to 
produce good lawyers will think herself expected to look like a professional lawyer 
because she, to some degree, grounds her academic self-respect on the contribution 
she makes to, and the role she plays in, the broader profession. In the contemporary 
law school, there is distinctly less internal pressure to resemble non-academic law- 
yers, since the academic project is devoted less to the dry routines of legal practice, 
and more to the critical, contextualised examination of legal rules. People who 
emphasise the academic side of being a legal academic can more easily imagine 
themselves teaching in ratty sweaters as opposed to business suits; that is, they can 
better imagine themselves resembling absent-minded professors’ (pp 188-189, 196). 
The second consideration is youth. A growing number of law teachers have 
entered academia as their primary career choice, and not as an alternative to legal 
practice. The result is a revision of the classical image of the legal academic as a 
grey-haired former practitioner who tells ‘war stories’ in class, which better fit with 
a conception of legal education as essentially vocational in nature. New academics 
can easily be confused with their students. They have no (or few) war stories. Their 
credibility as instructors depends more on post-graduate qualifications and publi- 
cations, that is, on their intellectual authority. Given that intellectual authority can 
be a difficult thing to convey overnight, younger academics often rely on business 
apparel to distinguish themselves (p 190). Legal academias movement away from 
law, as a subject fit for purely doctrinal analysis, pulls one’s fashion instincts in two 
directions — both towards, and away from, more casual dress (and, presumably, 
more casual approaches to ‘performing’ in class generally). 

Cownie has managed, with her ‘purposive conversations’, to tease out some of 
the latent tensions in being a contemporary legal academic: expected to be both 
solitary and exuberant, conservative yet critical. The latter tension seems to stem 
from a basic controversy over ‘what law is’ — that is, whether it is source-based, or 
grounded in political morality. Legal academics, for that reason, may walk away 
from Cownie’ book with the uncomfortable feeling that everything they do in 
their professional and personal lives - down to the way they dress — is shot 
through with jurisprudential significance. As a mirror, Legal Academics provides 
an interesting reflection. 


Michael Plaxton* 
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Johanna Niemi-Kiesilainen, Iain Ramsay and William C. Whitford (eds), Consumer 
Bankruptcy in Global Perspective, Oxford: Hart Publishing, 2003, x + 368 
pp, hb £ 55.00. 


Jacob S. Ziegel, Comparative Consumer Insolvency Regimes: A Canadian Pers- 
pective, Oxford: Hart Publishing, 2003, xxviii + 183 pp; hb £ 35.00. 


Over the past decades, the use of unsecured consumer credit and the incidence of 
consumer bankruptcy have increased in many countries around the world. 
Despite the globalisation of consumer over-indebtedness, the legal responses to 
this problem vary from jurisdiction to jurisdiction. Consequently, there is a grow- 
ing interest among bankruptcy scholars in the comparative analysis of consumer 
insolvency regimes. These two works reflect that interest. 

Consumer Bankruptcy in Global Perspective is a collection of 17 essays covering ele- 
ven jurisdictions, including common law and civil law jurisdictions. The essays 
are grouped in five parts dealing with theoretical perspectives, countries without 
and with new consumer bankruptcy systems, countries with mature systems, and 
debtor education and counselling. In contrast, the better part of Ziegel’s book is 
devoted to a comparative overview of the consumer insolvency regimes in 
Canada, the United States, Australia, England and Wales, and Scotland. The 
objectives of the books also differ somewhat. Consumer Bankruptcy aims to prompt 
à fruitful conversation among scholars, law reformers, and practitioners’ on the 
issues of consumer over-indebtedness and bankruptcy (p 5). Ziegel’s study, on 
the other hand, has a less open-ended and more limited purpose. It surveys insol- 
vency regimes ‘with a view to determining what Canada can learn from them 
and what they can learn from each other’ (p 3). 

Comparative bankruptcy scholars need to answer two important questions. 
First, are consumer insolvency regimes actually moving towards a common 
approach? Secondly, would the approximisation of consumer insolvency regimes, 
given institutional differences between jurisdictions, be equally desirable for all 
jurisdictions? I shall concentrate on these questions. As a result, only a few of the 
essays in Consumer Bankruptcy will be discussed. 

Two of the essays in Consumer Bankruptcy are truly comparative, in that they 
assess the relationship between different legal approaches to consumer over- 
indebtedness and bankruptcy and their economic, social and political context. 
First, Niemi-Kiesilainen contrasts the consumer insolvency regimes of the com- 
mon law and continental European jurisdictions on the basis of their different 
fundamental paradigmatic orientations (p 44). The liberal consumer bankruptcy 
laws of the common law countries essentially view consumer bankruptcy as a 
tool for market regulation (p 46). They offer a debtor a ‘fresh start’ by granting 
her an exit from the credit market in the form of a discharge of indebtedness in 
straight bankruptcy (p 47). Moreover, these regimes emphasise the choice of debt- 
ors between discharge and a repayment plan. The welfare-oriented continental 
European debt adjustment laws, on the other hand, further the common goals 
of protection of consumers as the weaker party against social and economic risks 
that are beyond their control (p 49). At the same time, however, these laws also 
promote a general payment morality (pp 53-54). This dual aim has led many con- 
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tinental European countries to adopt consumer insolvency laws that differ from 
the Anglo-Saxon model in at least three important respects: (1) they do not adhere 
to the principle of open access to bankruptcy, (2) they insist on mandatory repay- 
ment plans as a condition of discharge, and (3) debt counselling and preliminary 
negotiations with creditors are often incorporated into the judicial procedure (p 
43). Secondly, Iain Ramsay discusses the changed social meaning of consumer 
bankruptcy in the common law countries, and particularly the US, against the 
backdrop of the ‘social insurance’ function of credit cards. In market-oriented 
societies such as the US, which have very modest residual welfare systems, credit 
cards function as a market-based substitute for public support programmes (p 23). 
In such a system of privatised social insurance, ‘bankruptcy provides the ultimate 
re-insurance for the use of credit cards’ (p 24). However, as Ramsay argues, 
although credit scoring and the sharing of information among lenders has facili- 
tated the access to credit for large groups of consumers, it also allows lenders to 
further segment the consumer credit market and discriminate among consumers 
(pp 28-29). As a result, the more fragile consumers bear the highest credit costs. 
Next, Ramsay suggests that the fact that the more fragile consumers perform gen- 
eric labour that is easily replaceable, means that the ‘fresh start’ policy in consumer 
bankruptcy no longer seems to fulfil its traditional role of preserving the produc- 
tive power of these workers. Instead, what a discharge seems to do is facilitate the 
continued participation of these consumers in the credit-society in order to fulfil 
‘their duty of using credit to maintain a buoyant economy’ (pp 37-39, 20). 

Even though the consumer insolvency regimes of the common law countries 
can be classified under a liberal paradigm, Ziegel’s book shows us that they still dif- 
fer from each other in many respects. Currently, one of the most important differ- 
ences is that the US laws do not require the debtor to turn over her post- 
bankruptcy surplus income in order to be eligible for a discharge in straight 
bankruptcy, whereas the laws of most other common law countries condition a 
discharge upon a surplus income payment requirement. Yet the latest US Congres- 
sional Bills (HR 975) propose that if the debtor satisfies a complex ‘means test’ the 
court must dismiss a petition for straight bankruptcy or, if the debtor agrees, con- 
vert the proceedings to a Chapter 13 repayment plan. This could suggest a future 
move of the US consumer bankruptcy laws towards the approach of the other 
common law countries. Ziegel, however, doubts that the reform proposals will lead 
to a further convergence between the common law jurisdictions. He notes that the 
effect of the Congressional Bills will be to deny debtors with surplus income access 
to an unconditional discharge and push them into Chapter 13 repayment plans. In 
contrast, most insolvency regimes of the other common law countries leave the 
debtor the option between a conditional discharge and a composition with her 
creditors. In this way, the debtor keeps some flexibility in determining how she 
wants to settle her debt problems (Ziegel pp 79-80, 117, 148-149). Ziegel thus seems 
to imply that by depriving the debtor of her right to choose between a ‘fresh start’ 
and a repayment plan, the reform proposals may turn US consumer bankruptcy 
policy into the least liberal of all the common law countries. 

With respect to the continental European countries the question arises whether 
they should embrace a fresh-start policy. Ziegel asserts that the ‘puritanical conti- 
nental European approach ‘is only maintainable so long as the number of over- 
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indebted consumers is small and so long as states are willing to take rigorous steps 
to control access to consumer credit? He continues by stating that ‘if neither 
of these conditions obtain, short of ignoring the realities of the contemporary 
market place, governments have little choice but to adopt a more liberal bank- 
ruptcy policy’ (p 149). Given that the market conditions in the Western part of 
continental Europe are. comparable to those in North America, Ziegel suggests 
that the combination of increased over-indebtedness and a liberalised consumer 
credit market would lead Western European states to adopt debt-forgiving con- 
sumer insolvency laws. What Ziegel does not consider, however, is that, despite 
the contraction of the social welfare state, many Western European states arguably 
still supply a higher level of state-supported social welfare than their Anglo- 
American counterparts do. Consequently, assuming a relationship between con- 
sumer bankruptcy regimes and the level of supply of state-supported social wel- 
fare, the need for continental European countries to adopt the fresh start policy is 
not obvious. As the editors of Consumer Bankruptcy hypothesise, if the US has no 
other system than consumer bankruptcy for treating such problems as illness and 
unemployment, the US fresh start policy may have to be regarded as an outlier, 
and should probably not serve as a model for other countries (p 13). 

The US reform proposals could also be interpreted as a move in US consumer 
bankruptcy policy toward the continental European approach (Ziegel pp 147-148, 
Consumer Bankruptcy pp 13, 41). However, given the institutional differences 
between the US and Europe, particularly with regard to the social insurance sys- 
tems in place, doubts can be expressed about the desirability of such a move. Sev- 
eral essays emphasise that the Congressional Bills mainly cater to the interests of 
the consumer credit industry while ignoring the social realities underlying con- 
sumer over-indebtedness. For instance, Melissa Jacoby argues that the medical- 
related bankruptcy data show that bankruptcy is functionally a part of the US 
health care finance system. She expresses the fear that the proposed reforms will 
make bankruptcy substantially more expensive for all debtors including those 
who are ill or injured (pp 290, 299). Teresa Sullivan, Elizabeth Warren and Jay 
Lawrence Westbrook note that the two-thirds failure rate of repayment plans in 
the US suggests that the ideal proportion of Chapter 13 repayment plans, in rela- 
tion to straight bankruptcy, should be lower and not higher (p 282). Considering 
the social function that bankruptcy fulfils in the US, the recent reform proposals 
could thus be viewed as an anomaly. Consumer Bankruptcy’s editors therefore sug- 
gest that the US should remain an outlier and not serve as a model as it will be the 
one country that restricts access to its primary method for treatment of consumer 
over-indebtedness (p 14). 

Both books refer to a variety of institutional differences among jurisdictions 
that may warrant different legal or extra-legal responses to consumer over-indebt- 
edness. Yet they also leave many questions unanswered with respect to the inter- 
dependency between consumer insolvency regimes and other institutional 
characteristics of the larger system in which such regimes function. Consumer 
Bankruptcy acknowledges this and suggests several areas for future research. 
Remarkably, however, an important question regarding the future development 
of consumer insolvency regimes in the Member States of the European Union, 
although mentioned in the essay by Marques and Frade (p 135), is not analysed 


© The Modern Law Review Limited 2005 171 


Reviews 





in either of the books. It concerns the question of whether the institutions of 
the European Union should play a role in tackling the problem of consumer 
over-indebtedness, and if so, what approach they should choose. At present, the 
proposal for a modification of the Directive on Consumer Credit (OJ C 331 E/201 
COM (2002) 443 final) places the issue of consumer credit in the context of fos- 
tering the proper operation of the internal market. The directive aims at facilitat- 
ing cross-border financial transactions between creditors and consumers by 
creating more optimal conditions both at the supply and demand side of credit. 
The emphasis of the proposal is on information requirements for lenders. But the 
directive does not seem to contribute in any meaningful way to the protection of 
consumers against over-indebtedness. More information requirements arguably 
do not result in a higher degree of consumer protection. Consumer protection 
may call for more rigorous regulation of credit granting, for instance in the form 
ofa cap on interests rates and a definition of what constitutes usury (for this line of 
criticism, see the opinion of the Economic and Social Committee OJ C 234/1). 

A different question is to what extent a Community-wide approach with 
respect to consumer bankruptcy would be desirable. An easy answer to this ques- 
tion would be to refer to the United States, where policy on consumer bank- 
ruptcy is largely determined at the federal level. However, this comparison may 
be inappropriate if the economic, social and legal conditions affecting consumer 
over-indebtedness as well as the primary mechanisms for dealing with the pro- 
blems of over-indebtedness diverge among the EU Member States. With respect 
to the EU, an important question is therefore whether a common approach could 
negatively interfere with already existing mechanisms for dealing with consumer 
over-indebtedness, thereby potentially destabilising social solutions reached in 
individual Member States. 


Sefa M. Franken” 


Richard Abel, English Lawyers Between Market and State: The Politics of 
Professionalism, Oxford: Oxford University Press, 2003, xxiv +712 pp, hb 
£95.00. 


Richard Abels new book aims to examine professionalism as a relationship 
between producers, consumers, and the state. He argues that this relationship can 
twist and turn thereby altering how expert services are produced through the 
interplay between the work organisation structures of bureaucracies and markets. 
Abel hopes that English Lawyers Between Market and State, which examines the 
changing nature of the legal profession in England and Wales over the past two 
decades, will clarify some misunderstandings of his previous work. These misun- 
derstandings largely concerned the fact that some authors felt he was describing, 
predicting and looking forward to the demise of the legal profession in England 
and Wales. Abel is keen to point out that this is not true. What he is engaged in is 
an examination of the decline of professionalism, which is very different. 





*Faculty of Law, University of Tilburg (The Netherlands). 
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The work comprises eleven chapters and explores a wide range of topics. It begins 
by looking at the reasons for reform of the legal profession, lawyers’ resistance 
to reform and their desire to control the production of producers i.e. their ability 
to declare who is and is not legally qualified and the numbers that are allowed to 
enter the profession. This touches on the changing nature of the profession as it 
was forced to reflect, however imperfectly, the shifting nature of UK society. Abel 
also considers the dwindling ability of the profession to keep control of its mono- 
polies and the successful attacks of both the Tories and Labour on the legal aid 
system (the latter, Abel suggests, demonstrates Labour's ‘antipathy to the welfare 
state’ (p 353)). The focus then moves to the inability of the profession to both reg- 
ulate itself and defend its members, and its tendency to put its members first, 
above other considerations. Next, the book examines the increased polarisation 
and fragmentation of the profession and the politics of professionalism. 

Abel begins his study with an examination of the Thatcher legacy and the way 
in which the changes-of Thatcherism have reshaped the legal profession. He pro- 
vides a detailed account of the ideology of Thatcherism with its emphasis on pro- 
vision of services via the market, the rolling back of the state and the development 
of personal responsibility. He recounts how many of the basic themes of Thatch- 
erism have influenced British politics and its interaction with the legal and other 
professions ever since. His analysis demonstrates in great detail the way the invi- 
~ gorated state attacked the professions, how it pitted solicitors against barristers 
and how it undermined legal, medical and other professions. For lawyers, the 
aim of these attacks was to liberalise conveyancing and advocacy rights, minimise 
legal aid fees or scrap them altogether, and to open legal markets to other profes- 
sions, banks and financial institutions. None of this was inevitable or preordained. 
Indeed, Abel rightly points out that it was not really until Thatcher's third term 
that legal reform began. Indeed, many in the profession and the judiciary were 
hostile to change and hence she appointed an outsider — Lord Mackay — to initiate 
reform thereby setting it on a contentious path. 

When that change came it was momentous. The book highlights in much 
depth (something typical of Abel's work: see his The Legal Profession in England and 
Wales) the political and commercial arguments for and against change, and the 
debates that played out in the media. The key reforms involved the opening up 
of the conveyancing market, the granting of rights of audience to solicitors, the 
assault on legal aid and, perhaps, increasing executive control of key professional 
functions. This was thus an attack on both branches of the profession. Indeed, the 
reforms highlighted the gaps between the branches as barristers condescendingly 
rejected the granting of audience rights to the ‘lesser’ branch and solicitors decried 
the opening up of the conveyancing market to ‘lesser’ professionals, whilst simul- 
taneously supporting the government’ stance on rights of audience. Thus the pro- 
fession placed itself in the indefensible position of defending traditional rights, 
which happened to benefit them, and asking for the expansion (or restriction) 
of the market in areas that would also benefit them. Hence Abel argues that in 
the eyes of many, lawyers — like some other professionals — appear as self-seeking 
and exploitative of the public. He makes great use of the public positions taken by 
all concerned to show how the state and others used representations of lawyers as 
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self-interested ‘fat cats’ to undermine their social position and the often inept 
response of the profession to this undermining. 

The principal theme of the book, then, is how a profession, as an element in a 
network of professions, defends its position ideologically and economically. In 
examining this issue and mapping out his position, Abel asks us to view profes- 
sions as processes, rather than via trait theory or as a static achievement that occurs 
once and for all. From this, he traces how processes such as the de-regulation of 
professional monopolies, the systematic rolling back of legal aid, the decline of 
the profession’ ability to control lawyer numbers, the differences amongst parts 
of the profession, and globalisation and the emergence of large commercial firms, 
have reshaped the profession and impacted on its place within society. One of the 
key consequences of this is the fragmentation within the profession — solicitors 
versus barristers, large firms versus small firms, academic lawyers with an interest 
in expanding student numbers versus other lawyers seeking to limit new entrants, 
and so on. These occurrences have radically changed the profession so that it is 
now perhaps more representative of society (a debateable issue, as Abel himself 
suggests), more polarised and more fractured. This has encouraged the profession 
to alter its ideology away from portraying itself as a ‘pillar of society’ to its being a 
defender of the individual against an overbearing state. Abel suggests that both 
roles are somewhat self-serving and equally doomed to failure. 

All of this is interesting, well written and supported with detailed references. 
Abel tracks these changes in amazing depth — hence the 712 pages. In many ways, 
there is perhaps too much detail and not enough of Abel himself. I accept that as 
an academic this is a curious statement and may reflect the increasing pressure of a 
research assessment led University system (indeed, in a UK University it is 
increasingly hard to imagine how an academic could develop the space to write 
such a text). Parliamentary debates, media coverage, professional positions and so 
on are outlined in great depth. Whilst this is academically worthy and will pro- 
vide an extensive account of the debates at the time, it perhaps dampens the the- 
oretical impact of the text. In many ways, the goal Abel has set himself — the 
twists and turns of professionalism as a process — is described rather than 
theorised. This is partly what Abel has set out to do. In his preface he states that 
‘Since language lies at the core of my enquiry I quote speakers extensively, not for 
the truth of what they say but for the fact that they say it. .? (p xv). Thus Abel’s 
own methods and aims may quite legitimately detract from his ability to theorise 
how professions evolve. This means that, as a monograph, English Lawyers does not 
really add to the theoretical work on the sociology of the professions except in the 
sense that it tracks professionalisation as a process in real detail. 

However, Abels work is impressive. One gets a sense of how the profession has 
shifted and how it is both polarising and perhaps declining within the social 
structure. Abel examines the forces shaping the legal profession in England and 
Wales with thoroughness and skill. Like his earlier book, this work will be a 
necessary read for anyone who wishes to understand what happened to the legal 
profession over the past two decades. 

Gerard Hanlon” 





*University of Leicester. 
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Anti-Discrimination Rights Without Equality 
Elisa Holmes” 


Anti-discrimination rights are nearly always thought to be justified or explained by equality, 
although the precise nature of this relationship is rarely considered. In this article I consider the 
two most plausible relationships, both of which are commonly at least implicitly asserted: that 
anti-discrimination rights are deontic equal treatment norms, and that anti-discrimination rights 
are instrumentally aimed at achieving telic equality. I try to show that, as a conceptual matter, 
anti-discrimination rights are not equal treatment norms: they do not require that all people 
(perhaps in a certain category) are treated the same. They allow for different treatment, but 
they prohibit different treatment only on some grounds. Although the suggestion that anti- 
discrimination rights are instrumentally aimed at telic equality (in some dimension) is concep- 
tually plausible (like all instrumental relationships), it is most unlikely that anti-discrimination 
rights can be justified on this ground. 





Those writing about discrimination law almost always assume some kind of rela- 
tionship between anti-discrimination rights and equality. But the precise nature 
of this assumed relationship is often left ambiguous or at least inexplicit. Often 
this uncertainty arises out of confusion about the concept of equality, and dissa- 
tisfaction with its characteristics and implications, particularly when it is assumed 
to relate to anti-discrimination rights. This confusion becomes most obvious 
when dissatisfaction with anti-discrimination principles is expressed. When anti- 
discrimination principles fail to achieve certain imputed objectives, which are 
claimed to be egalitarian, they are criticised as being aimed at or justified by an 
inadequate concept’ of equality. The possibility that in fact anti-discrimination 
principles are not egalitarian in any significant way is almost never considered.’ 
In this paper I will consider this possibility in three stages: first by exploring the 
concept of equality, secondly by understanding how direct and indirect discrimi- 
nation norms work, and finally by comparing egalitarian norms with discrimina- 
tion norms. ` 





* Faculty of Law, University of Oxford (Magdalen College). Many thanks to John Gardner, Joseph 
Raz, Timothy Endicott and Nicola Lacey for comments on previous versions of this paper. I am parti- 
cularly grateful to John Gardner for his extensive comments on an earlier draft of this paper. 


1 Ina recent article in this journal, Hugh Collins, motivated by the apparent contradicting demands 
of different notions of equality’, proffers the suggestion that anti-discrimination laws pursue what 
he refers to as a ‘distributive aim’, which in turn is motivated by the aim of social inclusion: H. 
Collins, ‘Discrimination, Equality and Social Inclusion’ (2003) 66 MLR 16. In so doing, however, 
he does not altogether abandon the relationship of anti-discrimination laws to equality. 
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SOME TYPES OF PRINCIPLES 


Before all that, we need to understand some preliminary distinctions: the distinc- 
tion between deontological (deontic) and teleological (telic) principles and the 
distinction between action-regarding and non-action-regarding principles. Lets 
begin with the former distinction. A proponent of a telic principle of equal treat- 
ment, for example, takes the view that equal treatment must be promoted.” If I 
encounter a situation in which I have a choice whether to treat A1 and A2 equally 
or to treat them unequally, and to treat them unequally would cause other people 
to react by treating Al and A2 equally more than if I treated Al and A2 equally on 
this occasion, then I should on this occasion treat A1 and A2 unequally. This is so 
despite the fact that I would not be honouring the value of equal treatment in this 
instance. This is because I would be promoting the value of equal treatment gener- 
ally. The deontic view of equal treatment, however, is the view that equal treat- 
ment is a value which should be honoured whether or not it is thereby promoted. On 
this view, we should always treat people equally even if treating people equally in 
a particular instance would (foreseeably) cause greater inequality of treatment 
than treating A1 and A2 unequally on this occasion. The distinction between telic 
and deontic theories is not a new distinction for philosophers,’ and it might be 
thought by some to mirror the distinction often made between consequentialism 
and deontology.‘ But for these purposes we need only understand the particular 
distinction I have just described. 

We might also want to distinguish between a state of affairs constituted by 
human action (eg a state of affairs in which there are fewer lies, more promises 
kept, fewer discriminatory decisions) and a state of affairs not constituted by 
human action (eg a state of affairs in which there is more money, more utility, 
fewer deprivations). Some principles, such as those forbidding betrayal and 
requiring truth-telling, cannot be understood without first understanding what 
would count as an action of conformity with them or violation of them. Betray- 





2 See generally P. Pettit, ‘Consequentialisn’ and N. Davis, ‘Contemporary Deontology’ in P. Singer 
(ed), A Companion to Ethics (Oxford: Basil Blackwell, 1993). 

3 There were two notable early (unsuccessful) attempts to grapple with this distinction in terms of 
equality by T. Nagel in ‘Equality’ in M. Clayton and A. Williams (eds), The Ideal of Equality 
(Basingstoke: Palgrave Macmillian, 2002) and B. Williams in “The Idea of Equality’ in L. Pojman 
and R. Westmoreland (eds), Equality: Selected Readings (New York: OUP, 1997). Later, Rawls, for 
example, describes a deontological theory as ‘one that either does not specify the good indepen- 
dently from the right, or does not interpret the right as maximizing the good’ (See J. Rawls, A 
Theory of Justice (Oxford: OUP, Revised Edition, 1999) 26). Dworkin makes a similar distinction 
between goal-based and duty-based theories, where goal based theories are akin to Rawls’ telic 
theories and duty based theories are similar to Rawls's deontic theories, (R. Dworkin, A Matter of 
Principle (Oxford: Clarendon Press, 1986) 336-338). Parfit makes a distinction between deontic and 
telic views of equality (D. Parfit, ‘Equality or Priority? in M. Clayton and A. Williams (eds), ibid 84), 
although his distinction appears to be somewhat different. He uses the word deontic in three dif- 
ferent senses: action-regardingness (concerned with justice), the strict deontic sense of being con- 
cerned with the action of this person (which is contrasted with any goal related aim, including a 
goal which is concerned with the actions of others) and in the sense of responsibility for telic equal- 
ity (whether someone is bound to act or to put a situation right). 

4 The different ways of formulating this contrast do not need to be considered here. For now I will 
refer to it as a contrast between deontological and teleological values. 
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ing and telling the truth are things we do. A principle regulating them — which I 
will call an action-regarding’ principle — therefore makes essential reference to 
something done. Other principles, such as the classical ‘principle of utility’ are 
non-action-regarding: they do not make essential reference to something done. 
Utility (whether understood as pleasure, or as the satisfaction of our desires) is 
not something we do; it is something that happens to us. This does not mean that 
we cannot conform to or violate non-action-regarding principles. Of course we 
can. That is why they count as principles. We conform to the principle of utility by 
acting so as to increase the amount of utility in the world. But we can do it, in 
principle, by any kind of action. That is the sense in which the principle of utility 
is non-action-regarding. 

Non-action-regarding principles can only be telic. They have no deontic 
equivalent. The only way to honour the value they mention (eg utility) is by pro- 
moting it. Whereas, recall, action-regarding principles can be deontic or telic: to 
honour the value they mention is one thing and to promote it another. One can 
either desist from torture oneself (deontic) or do that action by which there will 
be most desisting from acts of torture (telic). Table 1 below illustrates these two 
dimensions of classification. Note that all possible principles of sound action can 
be located in one or another of the cells in table 1. 

Our interest in what follows will mainly be in the distinction between action- 
regarding and non-action-regarding principles. However it is important to keep 
the distinction between the deontic and the telic alive to make sure we do not 
conflate the two cross-cutting distinctions. The distinction between the deontic 
and the telic will also turn out to be important in its own right at the very end. 
It should be noted from the outset, that although it might seem that all legal 
norms are necessarily deontic in character, in the sense we are interested in, this 
is not necessarily so. This is because when we are concerned with legal norms, and 
their explanation or justification, we need to ask why the particular action con- 
cerned is prohibited (or required). For example, discrimination on a particular 
ground might be a telic egalitarian norm, if it is thought that by minimizing dis- 
crimination, equality will be promoted. This is so despite the fact that it is a deon- 
tic anti-discrimination norm. We will return to this idea later. 


EGALITARIAN PRINCIPLES 


People often talk about different ‘concepts’ of equality, usually in the context of 
deciding which one is somehow best’, or at least more in line with a particular 


Table1; Types of principles 





Deontic Telic 





Action-regarding eg Do not torture eg Do that action by which torture will be minimised 
Non-action-regarding No deontic version eg Do that action by which pain will be minimised 











5 See for example S. Fredman, Discrimination Law (Oxford: OUP, 2002) 4-22. McCrudden also talks 
about different kinds of equalities’ from which different groups should be able to choose according 
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moral theory.° Those writing about discrimination law, for example, often regard 
direct and indirect discrimination as being related to different ‘concepts’ of equal- 
ity. So, writers talk about the ‘concepts’ of ‘substantive’ and ‘formal’ equality, of 
equality of opportunity and equality of results, of equality of welfare and equality 
of resources, and so on. Some writers, frustrated with the apparent inadequacies 
of what they consider to be the existing ‘concepts’ of equality, declare a need to 
create a new concept’ of equality which they hope will overcome the failure of 
the existing ‘concepts’ to achieve their desired outcomes.’ But these differences are 
not conceptual. They are differences among normative principles all of which are 
(or might be) egalitarian in the same sense. For now, to avoid this issue, I will speak 
not of rival concepts but of rival egalitarian principles. 

One of the most commonly drawn distinctions between egalitarian principles, 
at least in the literature about anti-discrimination law, is that between ‘formal’ and 
‘substantive’ equality. Many people who assume a relationship between anti-dis- 
crimination rights and equality criticise the nature or form of such rights for 
being concerned with what they call formal equality. They regard a concern with 
‘formal equality’ as being inferior to a concern with ‘the eradication of social dis- 
advantage’ which is taken to be a reference to ‘real equality’ or ‘Substantive equal- 
ity’® But exactly what distinction is being drawn here? On one interpretation it is 
a distinction between action-regarding and non-action-regarding egalitarian 
principles. On another it is a distinction between telic and deontic egalitarian 
principles. Table 2 below illustrates these two dimensions of classification as 
applied to egalitarian principles. All possible egalitarian principles can be located 
in one or another of the cells in table 2. 

We might, then, refer to deontic egalitarian principles as equal treatment princi- 
ples, and telic egalitarian principles as equal situation principles. The label ‘formal 
equality is commonly used, it seems, as a term of abuse directed at principles of equal 
treatment (ie action-regarding egalitarian principles). What is most frustrating to 
most critics of ‘formal equality’ is the law’s preoccupation with how people are trea- 
ted as opposed to the (‘substantive’) situation they end up in. For these critics, there is 
no point having more equal treatment in the world, or requiring people always to 


Table 2: Types of egalitarian principles 


Deontic Telic 
Action-regarding Treat all As equally Do that action by which all As will be treated equally 


Non-action-regarding No deontic version Do that action by which all As will end up equally 
situated, never mind how they are treated 











to which equality suits them best: C. McCrudden, ‘International and European Norms Regarding 
National Legal Remedies for Racial Inequality’ in S. Fredman (ed), Discrimination and Human 
Rights: The Case of Racism (Oxford: OUP, 2001) 258-259. 

6 See for example G. A. Cohen, ‘On the Currency of Egalitarian Justice’ (1989) 99 Ethics 906; A. Sen, 
‘Equality of What?’ in A. Sen, Choice Welfare and Measurement (Cambridge Mass: Harvard Univer- 
sity Press, 1982). 

7 Fredman, ‘Introduction’ in Discrimination and Human Rights (n 5 above) 3. 

8 C. Bourn and J. Whitmore, Anti-Discrimination Law in Britain (London: Sweet & Maxwell, 3™ ed, 
1996) 4-5. 
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treat people equally, if people nevertheless do not end up equally situated. The frus- 
tration is not alleviated by replacing a deontic principle of equal treatment with a 
telic one. The perceived problem of ‘formality’ is a problem with the action-regard- 
ingness of equal treatment principles across the board, be they telic or deontic. Only 
a non-action-regarding principle will do.“Equality laws’, a category which is taken at 
least to include anti-discrimination laws, should be aimed at ‘correcting disadvan- 
tage’ and the failure of anti-discrimination laws to do this is attributed to the fact that 
they are ‘based on a flawed concept of equality’, viz an action-regarding one? 

Although widely used, the labels formal’ and ‘substantive’ are extremely ill-sui- 
ted to marking the contrast between action-regarding (equal treatment) and non- 
action-regarding (equal situation) principles. All egalitarian principles have a 
form. The form of each type of principle is set out in table 2. Every egalitarian 
principle takes one or other of these forms. But none is identical with its form. 
Each also needs some substance: we always need to know in what respect people 
are to be equally treated (equal consideration? equal concern?) or equally situated 
(equal opportunities? equal money?). Even Aristotle, who is often said to have 
espoused a principle of formal equality, did no such thing. Noticing that some 
substance has to be added, he wrote: “Equals are entitled to equal things. But here 
we are met by the important question: Equals and unequals in what? This is the 
difficult problem’. Pojman and Westmorland summarise the point well: 


Except with abstract ideas, such as numbers, there is no such thing as pure equality, 
equality per se. Two objects are always different in some way or other — even two 
Ping-Pong balls are made up of different pieces of plastic and exist in different 
places. Two things A and B, if they are equal, are equal with respect to some specific 
property or properties. Two trees are of equal height, two baseball players have equal 
batting averages, two workers produce widgets at the same rate. So statements of 
equality always must answer the question: Equal What?" 


If we want to make a claim that all people, or a certain category of people, are alike, 
we must specify the dimension in which we say they should be like. So, the forms 
of egalitarian principles set out in table 2 above are literally that: they are_forms 
which egalitarian principles may take, and are not, therefore, themselves principles. 


MORE ABOUT EGALITARIAN PRINCIPLES 


The form of ‘formal’ equality is often reduced to the proposition that ‘likes should 
be treated alike. It should be noted immediately, however, that this form is ambig- 
uous. Is the form that ‘likes should be treated alike’ really egalitarian? Lets imagine a 
principle which provides that all As should receive x’. If all As should receive x, but 
A1 receives x-+1, what should we do when we come to distributing the value in 





9 S. Fredman and E. Szyszczak, ‘The Interaction of Race and Gender’ in R. Hepple and E. Szyszczak, 
Discrimination: The Limits of the Law (London: Marshall, 1992) 216. 
10 Aristotle, Politics Book V. 
11 Pojman and Westmoreland, n 3 above, ‘Introduction’ 2. 
12 See for example Fredman, Discrimination Law, n 5 above, 7, who refers to this as ‘the most basic con- 
cept of equality’. 
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question to A2? Our principle tells us that all As should receive x, so according to 
our principle, we should give A2 x. We could call this principle ‘loosely egalitariar’. 
But in one sense this principle is not egalitarian at all. If Al got x + 1 because the 
principle was mistakenly applied, the result in a later case of applying the principle 
is that As end up unequally treated. Al was given x +1 but, following the principle, 
A2 is still only given x. Compare this to a principle which says all As should be 
treated as some As are treated’. Now, in the case of Al and A2, where A1 has (mis- 
takenly) been given x +1 A2 should also be given x + 1. The very objective of the 
principle is that the treatment of each should be extended, so far as possible, to all. 
The reason for some to gain or lose, under the principle, is that others are already 
better or worse off. We might call this type of principle then, a strictly egalitarian 
principle.” The same distinction can be made with a non-action-regarding form, 
which we might think of as the proposition that ‘likes should be alike’. 

Tables 3 and 4 are reinterpretations of table 2 in which equal’ is given its loose 
significance (table 3) and then its strict significance (table 4). 


Table3: Loosely egalitarian principles 





Deontic Telic 


Action-regarding Treat all As alike in respect ofx Do that action by which all As will be 
(Substantive example: Give all treated alike in respect of x 
children £5 a week pocket money) (Substantive example: Do what it takes 
for all children to be given £5 a week 
pocket money) 
Non-~action-regarding No deontic version Do that action by which all As will end 
up situated alike in respect of x, never 
mind how they are treated 
(Substantive example: Do what it takes 
for all children to have £100 savings) 


Table 4: Strictly egalitarian principles 


Deontic Telic 
Action-regarding All As should be treated as some Do that action by which all As will be 
As are treated in respect of x treated as some As are treated in 


(Substantive example: Give all respect of x 

children the same pocket money (Substantive example: Do what it takes 

you give to some children) for all children to be given the same 
pocket money that some children 

. are given) 
Non-action-regarding No deontic version Do that action by which all As will end 

up situated as some As are situated in 
respect of x 
(Substantive example: Do what it takes 
for all children to end up with the same 
savings that some children have) 








I3 Equal pay law appears to be genuinely strictly egalitarian, since it provides that all people (ie, all 
men and all women) should be paid the same amount for the same work. 
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Lets imagine some plausible examples of legal norms which illustrate the distinc- 
tion. Suppose there was a law which said: ‘Every mother is to be given £50 per child 
per month in child care payments’. This would be a loose equal treatment norm. Asa 
consequence, if, for example, the first ten mothers to be given child care payments 
pursuant to this law were given £60 per child due to administrative error, this would 
not make a difference to the entitlements of other mothers pursuant to this law. Now 
imagine a law which said: ‘(1) All mothers are to be given a monthly payment calcu- 
lated per child in child care payments. (2) Without prejudice to (1) above, the payment 
referred to in (1) above should be £50. (3) For the avoidance of doubt, if, contrary to 
(2) above, some mothers are paid a different amount, then (1) should prevail so that all 
mothers are provided with the same child care payment? This would be a strict equal 
treatment law, since what one mother receives ultimately depends on what other 
mothers have received. In the case of the loose egalitarian norm, however, each 
mother should receive £50 per child, regardless of what other mothers have received. 
In other words, in the former case, what each mother should receive is determined by 
the norm, whereas in the latter case, it is determined by what other mothers received. 
The distinction would apply in the same way to telic equal treatment laws. 

We can also easily formulate a telic egalitarian law: ‘It is the responsibility of each 
local authority to make sure that each mother is given the same amount of monthly 
income, taking into account all sources, including public and private sources, calcu- 
lated on a per child basis’. Pursuant to this law, each local authority must do whatever 
it takes to achieve a state of affairs in which each mother is given the same income. In 
this example it does not matter who hands over the income, so long as it is handed 
over — the acts of others count as much as the acts of the authority. Of course, we are 
all familiar with laws providing for, say, progressive taxation, income support for 
low income earners, and so on, which we might also think of as strict equality laws, 
since they might, in a very general and imprecise way, be instrumentally aimed at 
achieving strict telic equality. Although such laws are deontic in one sense — of pro- 
viding for a particular action on the part of the authorities — in respect of the value of 
equality, they are telic. A loosely telic equality law might provide: ‘Each local author- 
ity must ensure that each mother is given an income of £50 per month, per child’. 

All principles that regulate how people are to be treated or situated are loosely 
egalitarian. They all necessarily designate a class of people upon whom a certain 
treatment or situation is to be conferred. Even strictly egalitarian principles are also 
loosely egalitarian, albeit in a relatively trivial way. They are principles according to 
which every A is to be treated such that each A gets what other As got. The strictly 
egalitarian part of this principle says that each A is to get what other As got. The 
loosely egalitarian part says (trivially) that every A is to be treated in accordance with 
that strictly egalitarian principle. Since all principles that regulate how people are to 
be treated or situated are loosely egalitarian, it follows that all anti-discrimination 
principles are loosely egalitarian. But again this is only in a relatively trivial way. 

Expressed as loosely egalitarian principles, anti-discrimination principles are 
principles according to which all As should be treated non~-discriminatorily. 
When anti-discrimination principles are referred to as egalitarian (or anti-discri- 
mination law is referred to as equality law’) the way that they are supposed to be 
egalitarian is presumably not just this trivial way. Presumably the Sex Discrimi- 
nation Act is thought to be egalitarian in some way in which the Occupiers’ 
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Liability Act or the Competition Act is not an equality law’. If so then the mere 
fact that the Sex Discrimination Act is loosely egalitarian does not make it an 
‘equality law’. But could it be an ‘equality law’ because of the particular kind of 
loosely egalitarian principle it represents or includes? Or are anti-discrimination 
laws strictly egalitarian? ‘These are the questions that now lie before us. 


ANTI-DISCRIMINATION PRINCIPLES 


Anti-discrimination rights protect people from being denied certain benefits 
because of their race, sex, age and so on. They provide certain grounds (race, sex, 
age etc) on which distinctions should not be made by certain persons (maybe pub- 
lic authorities, legislatures or maybe anyone at all) when dealing with certain peo- 
ple (employees, applicants for jobs, tenants, citizens, etc) in respect of certain 
benefits or burdens (jobs, houses, access to the courts, etc) For simplicity’s sake 
we will ignore variations among such laws in respect of the agents whose actions 
they regulate. So we are left with three variables: Across which group of persons 
must discrimination not take place? In respect of which benefits and burdens? On 
what grounds? Making space for these three variables we can draw up a table of 
possible types (or forms) of anti-discrimination principles (table 5 below). 


Table 5: Types of anti-discrimination principle 


Deontic Telic 





Action-regarding Do not discriminate among Do that action by which As will not be 
. As on ground Rin respect ofx. discriminated against on ground R 
in respect of x. 
Non-action-regarding No non-action-regarding version No non-action-regarding version. 


It is easy to imagine a deontic anti-discrimination principle — most legal systems 
with which we are familiar aré full of them. Article 14 of the European Conven- 
tion on Human Rights, for example, provides that “The enjoyment of the rights 
and freedoms set forth in this Convention shall be secured without discrimina- 
tion on any ground such as sex, race, colour, language, religion, political or other 
opinion, national or social origin, association with a national minority, property, 
birth or other status? This is a deontic discrimination norm. Of course we are 
unlikely to come across a telic anti-discrimination legal norm in precisely the 
form set out in Table 5 above. But we can imagine a norm which, for example, 
provided that: All employment decisions must be made by a committee of two 
men and two women? We might call this a telic anti-discrimination norm, since 
the law might have been made for the reason that it is hoped that compliance will 
reduce discrimination on the ground of sex.“ 





14 We should note at this point, however, that we would only refer to such a norm as being justified’ 
by an anti-discrimination principle in the event that it was in fact reasonably successful at achieving 
its instrumental goal. 
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‘Two asymmetries with our tables of egalitarian forms (tables 3 and 4) stand 
out. First, in table 5 there are three variables: A (the constituency), x (the benefit 
or burden) and R (the forbidden ground of discrimination), In tables 3 and 4 there 
were only two: A (the constituency) and x (the benefit or burden). Secondly, in 
table 5 there is no form for any non-action-regarding principle of discrimination. 
Whereas in tables 3 and 4 there were forms for (telic) non-action regarding egali- 
tarian principles. These two asymmetries are connected. Discrimination names an 
action, a form of treatment. One of the special features of this form of treatment is 
that it is treatment on a ground. Some fact about someone is used (albeit often 
improperly) as a reason for treating that person in a particular way. So discrimina- 
tion is always treatment. This is what many commentators find most frustrating 
about anti-discrimination law. 

` These claims are often admitted to be true of what are known as direct’ discri- 
mination principles. But they are said to be untrue of ‘indirect’ discrimination 
principles. Someone discriminates indirectly, according to many legal systems, if 
he disadvantages A1 in respect of x by subjecting A1 to a test for getting x which 
tends to have a more disadvantageous effect on some As than other As, where the 
negatively affected group of As is distinguishable from other As on ground R, and 
where A1 is part of the group of As that tends to be disadvantaged by the test. The 
key thing to notice is that the indirect discriminator need not actually act on 
ground R. The point is that her act has some effects as if she acted on ground R. 
It is we, as evaluators, who use ground R to see if the practice is discriminatory. We 
begin by carving As up into two groups on ground R and then we ask whether, 
of the two groups, one was worse affected by the test. 

Take the example of an anti-discrimination principle which prohibits discrimi- 
nation on the ground of sex in employment decisions. Let’s assume then that a 
particular employer imposes a criterion of physical strength when making 
employment decisions. An anti-discrimination principle which also prohibited 
indirect discrimination would also (at least prima facie, and leaving aside for the 
moment questions of justification) prohibit the application of a rule which stipu- 
lated that physical strength was a criteria of employment. This is because the effect 
of such a rule would be as if discrimination had occurred on the ground of sex. 

When indirect discrimination principles were introduced into the law of many 
countries from the mid-1970s onwards, they were regarded by many as being a 
partial solution to the frustrations experienced with the limitations of direct dis- 
crimination principles and were seen as bearing a relationship to a more ‘substan- 
tive’ principle of equality than that to which direct discrimination was related (eg 
‘equality of results’)."° Their introduction was seen as an attempt to address the 
‘edistributive and restructuring goals of equality’ and to ‘reduce the degree of 
exclusion” of certain groups. Unlike direct discrimination principles, indirect 





15 Fredman, ‘Introduction! in Discrimination and Human Rights, n 5 above, 3. 

16 S. Fredman, ‘Combating Racism with Human Rights: the right to equality’ in Fredman, ibid, 23 and 
see R. Townshend-Smith, Discrimination Law: Text, Cases and Marterials (London: Cavendish, 1998) 262 
who talks about indirect discrimination being aimed at the redistribution of wealth and opportunities. 

17 C. McCrudden, ‘Institutional Discrimination’ (1982) 2 OJLS 303, 304. See also C. McCrudden, 
‘Changing Notions of Discrimination’ in S. Guest and A. Milne (eds), Equality and Discrimination: 
Essays in Freedom and Justice (Stuttgart: Steiner-Verlag-Wiesbaden, 1985) 83. 
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discrimination principles appear to take into account the effects of human action in - 


order to determine whether particular conduct is prohibited. They seem some- 
how less action-regarding. 

Indirect discrimination is certainly structured differently from direct discrimi- 
nation, but is this really a move towards a non-action-regarding type of anti- 
discrimination principle? The most promising idea is not that principles 
regulating indirect discrimination are purely non-action-regarding. After all, 
they still regulate the doing of something, namely the disadvantaging of A1 
by the application of a test. The most promising idea is that they are com- 
pound or hybrid principles. They regulate the disadvantaging of A1 in respect 
of x by the application of a test (an action-regarding regulation) if and only if a 
wider group of As tend to lose out in respect of x by that test (a non-action- 
regarding qualification). In other words, to return to our example above, they 
regulate the disadvantaging of women in respect of applying for jobs by the appli- 
cation ofa test of physical strength if and only if a wider group of women tend to 
lose out in respect of job applications by the application of a test of physical 
strength. 

But like principles forbidding direct discrimination, principles forbidding 
indirect discrimination merely forbid discrimination on certain grounds. 
Formally, that is all they have to them. What they do is expand the relevant range 
of grounds. A ground which would not otherwise be a forbidden ground of 
discrimination (say, physical strength) becomes a forbidden ground of dis- 
crimination because it bears a certain relationship to the prohibited ground of 
distinction (sex). It is not a hybrid action-regarding and non-action regarding 
principle because the second part — the part that concerns itself with the dispro- 
portionate impact on a certain group — is not qualifying the principle but deter- 
mining its application. It specifies the conditions under which a ground of 
discrimination that would otherwise not be forbidden becomes an extra forbid- 
den ground of discrimination. The discrimination counts as indirect discrimina- 
tion on grounds of sex because it is discrimination on grounds of physical 
strength (which in turn bears a certain relationship to sex). So indirect discrimina~ 
tion principles remain purely action-regarding and are already captured in table 5 
without modification. There are no non-action-regarding anti-discrimination 
principles and there are no anti-discrimination principles in which variable x 
(the ground on which the action is performed) is omitted. It is merely that some- 
times the ground is directly forbidden (sex) and sometimes it is indirectly forbid- 
den (physical strength). 


THE RELATIONSHIP BETWEEN DISCRIMINATION AND EQUALITY 


What is the relationship between egalitarian principles and anti-discrimination 
principles? Many speak as if the two types of principles were closely, and non- 
trivially, related. For some writers the relationship in question may be a justifica- 
tory or evaluative one. They think that anti-discrimination principles have a 
distinctively egalitarian justification, or call for evaluation in distinctively egalitar- 
ian terms. We will return to this possibility at the end. But first let us consider 


184 © The Modern Law Review Limited 2005 


Elisa Holmes 








what seems to be the most common thought: that anti-discrimination principles 
are egalitarian principles. It is very common to speak of anti-discrimination law as 
‘equality law’. It is also very common to refer to constitutional anti-discrimination 
provisions as equality provisions’ and sometimes this nomenclature appears in the 
constitution itself. Of course, it is possible that this is merely terminological. 
‘Equality’ has simply taken on a technical legal sense in which it means anti-dis- 
crimination’. That would be unimportant and irrelevant to our present inquiry. 
What is important, is the claim that the types of anti-discrimination principles 
set out in table 5 above are sub-types of the (action-regarding) equal treatment 
principles set out in table 3 or table 4, and moreover in some non-trivial way. 
(The ‘moreover’ is needed, remember, because anti-discrimination principles, like 
all other principles, are loosely egalitarian in an entirely trivial way) First, I will 
consider whether anti-discrimination principles are strict equal treatment princi- 
ples. I will then consider whether they are loose equal treatment principles in 
some non-trivial way that would allow us to think of anti-discrimination law as 
distinctively egalitarian. 


DISCRIMINATION AND STRICT EQUALITY 


Lets imagine two principles, the first of which is an anti-discrimination principle 
according to which you should not discriminate between your children on any 
ground in the amount of pocket money you give them. The second is an action- 
` regarding equality principle according to which all your children should be given 
an equal amount of pocket money. As we have seen, the second principle as it 
stands is ambiguous between a loosely and a strictly egalitarian interpretation. 
For now, lets give it the strict egalitarian interpretation. Now it means: if you give 
such-and-such an amount to child one, that is a reason to give the same amount to 
child two. This interpretation seems to bring the egalitarian principle closer to the 
anti-discrimination principle. It now seems to have a distinctively comparative 
feature in common with the anti-discrimination principle. It gives the second 
child a grievance based, at least in part, on how the first child is treated. So we 
might be tempted to say that the strict equal treatment principle is a principle 
forbidding discrimination on any grounds, just like the anti-discrimination prin- 
ciple. The two principles are the same. An anti-discrimination principle forbid- 
ding discrimination on a narrower range of grounds (eg on grounds of sex and 
age) would then count as a strict equal treatment principle as well, but one ofa less 
comprehensive kind. So the variable R shown in table 5 is only missing from our 
formulation of strict equal treatment principles in table 4 because it is taken for 
granted that they are comprehensive equal treatment principles. It is taken for 
granted that they forbid discrimination on all grounds. Whereas in table 5 we 
drew attention to the possibility of equal treatment principles that are less com- 
prehensive and forbid discrimination only on some grounds. 

But the appearance of similarity between the two principles here is deceptive. 
Lets imagine that (because my daughter is abroad and my son is at home) I decide 
one week to give my children pocket money in different currencies. So J give my 
daughter her pocket money in Euros, but I give my son pocket money in Pounds 
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Sterling. I think I am giving them both the same amount of money, but I am 
mistaken as to the exchange rate, and in fact I am giving my daughter more than 
my son. In this scenario, the discrimination principle provides me with no reason 
to redistribute the pocket money, since I have not discriminated. I admittedly had 
no ground for giving my daughter less than my son, since it was an accident. Since 
my ground cannot have been forbidden I have, in anti-discrimination terms, no 
mistake to undo. On the other hand the strict egalitarian principle does give me a 
reason to redistribute the pocket money. My daughter was given more than my 
son and that is, in strict egalitarian terms, a reason to give more to my son or take 
some back from my daughter. 

This shows that the two types of principles create different types of grievances 
for victims of their violations. The strict equal treatment principle is comparative 
in a sense in which the anti-discrimination principle is not. The strict equal treat- 
ment principle regulates the actual gifts by comparing what one child was given 
with what the other child was given. The anti-discrimination principle instead 
regulates the reason for the respective gifts. It uses a comparison only heuristically. 
We find out whether the reason was forbidden by asking whether the son would 
still have been treated this way if he had not been, for example, a boy or a younger 
sibling. We use the fact that the daughter was treated differently merely to test the 
credibility of the answer. This is borne out by the fact that in anti-discrimination 
law, the comparator may be imaginary rather than real. Where anti-discrimina- 
tion principles are concerned, unlike strict egalitarian principles, the comparison 
itself is not of the essence. So anti-discrimination principles are not types of strict 
equal treatment principles. 

The contrasting nature of comparisons which occur in relation to anti-discri- 
mination principles and equality principles is further illustrated by considering 
the relevance of ‘levelling-dowm to each type of principle. We have already seen 
that equality must be of something. In the case of that something being valuable, it 
might be valuable because it is valuable to have, and so equalising it helps ensure 
that everyone has some. On this scenario, egalitarianism would be purely instru- 
mental. Alternatively, the independently valuable thing might be something 
which it is important to an egalitarian to have equalised whether or not it is impor- 
tant for everyone to have: if anyone is to have it, it should be had in equal measure. 
In this way equality itself has some constitutive value: there is value in a particular 
other value being had in equal measure, not just in having the other value. Notice 
one important repercussion of this position: whatever level of that other value is 
had, it is valuable to have it equally, even if it is equalised by lowering the total 
level of that value, and by increasing no-one’ share of that value. This is some- 
times called the levelling-down objection to equality. The same idea means that if 
a detriment has to occur to someone, there is value in imposing the detriment on 
everyone, even though such an action is good for no-one. 

On the other hand, since anti-discrimination principles are not comparative in 
other than a heuristic sense, proponents of anti-discrimination norms would not 
see any value in levelling-down. Recall the pocket money example discussed 
above. If, say, the pocket money sent to my daughter living abroad was lost in 
the post, the egalitarian would consider it valuable to level-down, ie to withdraw 
the pocket money given to the child living at home. The proponent of anti-dis- 
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crimination principles, however, would not consider it necessary or even valuable 
to withdraw my son’s pocket money, providing the advantage was not given to 
him on a particular ground. We can see here that the comparison has no intrinsic 
value to the anti-discrimination proponent, whereas it does for the egalitarian, 
and that for this reason, there is no value to the proponent of anti-discrimination 
principles in levelling-down. 


DIRECT DISCRIMINATION AND LOOSE EQUALITY 


If anti-discrimination principles are not strict egalitarian principles, is there never- 
theless a non-trivial way in which they could be thought of as loose egalitarian 
principles? In Regents of University of California v Bakke,” the plaintiff Bakke chal- 
lenged the special admissions program of the Medical School at the University of 
California at Davis. There the Medical School reserved sixteen percent of places in 
its entering class for members of specified minority groups, or economically and/ 
or educationally disadvantaged’ applicants.” The applications of those who opted 
to be assessed in this category were considered separately from the mainstream of 
applications. These applications were considered in a similar way to the others 
(although separately) but applicants were not summarily rejected in the way that 
the mainstream applications were if the candidate did not reach a certain grade 
point average. These applicants were never rated or compared to the general appli- 
cants, so the 16 percent of places were filled with members of minority groups or 
‘economically and/or educationally disadvantaged’ applicants, regardless of how 
they compared to the general applicants. Bakke was a white male who applied to 
the Medical School and was rejected. Several applicants were admitted under the 
special entry programme with grade point averages and Medical College Admis- 
sions Test scores significantly lower than Bakke’s. Bakke claimed that the Medical 
Schools special admissions program operated to exclude him on the basis of his 
race, a violation of his rights under the Equal Protection Clause of the Fourteenth 
Amendment. 

Bakkes claim was that he was discriminated against under the affirmative 
action’ policy of the Medical School. He was treated differently from other appli- 
cants on the ground of his race. If Bakke’s complaint can be characterised as an 
egalitarian claim, it must be that he, as a white male, was not treated equally to 
another, or to members of another group, in the allocation of places at the medical 
school. Let’s return then to the form of loosely egalitarian norms of the deontic 
action-regarding type: treat all As alike in respect of x — or ‘likes should be treated 
alike’ for short. Recall our conclusion that the slogan ‘likes should be treated alike’ 
merely expressed a form of egalitarian principle and was not a candidate for a for- 
mulation of a substantive principle of equality on its own. Missing from this was 
an explanation of who would be considered as ‘likes’ (who is an A?) and in what 
dimension they should be treated as alike’ (what is x?) I will assume here that the 
‘likes’ in the Bakke case were all those who applied for admission into the Medical 





18 (1978) 438 US 265. 
19 The precise terms of this category were changed from year to year: see (1978) 438 US 265 at 274. 
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School.”° If these are the ‘likes’ then in what dimension should they be treated 
alike? 

There are many candidates for the answer to the question of what the relevant 
treatment is, but let’s assume first that it is to have the same chance, or opportunity 
of satisfying the admission criteria. In one sense, members of minority groups 
had a greater chance, since it might be thought that more places were open to 
them (and there were probably fewer minority group applicants) and different 
criteria were applied. Of course against this, it could be claimed that members of 
minority groups did not in fact have a better chance, since they were likely to have 
had less opportunities in life, be less qualified and so on. It does not take long to 
see that the meaning of the claim that all applicants should have an equal chance is 
elusive. For surely we do not mean that all applicants should really have an equal 
chance of getting a place — obviously some applicants will have a better chance 
than others at meeting the selection criteria. That is the whole point of selection 
criteria. And as soon as we try to narrow the meaning of chance, it quickly 
becomes obvious that what is relevant is the grounds for selection.” 

What about the possible claim that all people applying to the Medical School 
should have the same admission criteria applied to them? We might think that 
Bakke, as a non-member of a minority group, was treated differently from mem- 
bers of minority groups in the application of the admission criteria. He, as a non- 
member of a minority group was, for example, subject to a grade point average 
cut-off point. But this of course is of no substantive comfort, since the admission 
criteria contain the purportedly offensive distinctions (along with apparently 
acceptable ones) and so it does not help that such criteria are applied to everyone. 

Further, was it not the case that applicants whose undergraduate grade point 
averages fell below 2.5 percent were not treated equally to those with a grade 
point average above 2.5? In one sense, they were not permitted to have any admis- 
sion criteria applied to them. In another, they were simply disqualified by a criter- 
ion for admission which was applied to everyone. They, after all, were summarily 
rejected, and had no places at all open to them upon the application of the admis- 
sion rules. It might of course be argued that there is a moral difference between 
treating people differently on the basis of race and treating people differently on 
the basis of grade point average. But this is a selection process, and there are many 
more applicants than there are places to be filled. Necessarily, distinctions will be 
made, and this means that all applicants will not be treated in the same way: some 
will be successful and some will not, and we hope the distinction between the 
successful and the unsuccessful is made on morally sound grounds. But we can 





20 Of course there is no conceptual barrier to formulating the ‘likes’ as all white male applicants to the 
Medical School, but for now we will assume the egalitarian formulation most likely to succeed. 

21 Some might say that the proposition that all people should have an equal chance just means that 
characteristics which they can do nothing about should not be considered, or something like that, 
which is in turn often reduced to the proposition that people should be treated as though they were 
equal. But claims like this are still anti-discrimination claims, and not (at least intrinsically) egali- 
tarian. Similarly claims that this is really an ‘equal respect’ principle do not work, since almost cer- 
tainly reference to ‘equality’ becomes redundant. More detailed consideration of this argument is 
required, but must be left to another paper. 
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see again that the emphasis here is on the grounds of distinction, not upon the dis- 
tinction itself. 

Before we leave the dimension of application of selection criteria, we should 
consider the possibility that the real problem in Bakke is that applicants were 
divided into two groups: members of minority groups and non-members of 
minority groups.” All of the places were potentially open to members of the 
minority groups. Not so with non-members who could only apply to the places 
not specifically set aside for members of the minority groups. The egalitarian 
claim, if it is not to be reduced again to the simple claim of unequal application 
of admission criteria, then would be that all applicants were not treated equally in 
the number of places available to them. But first, in fact members of minority 
groups had to elect the category of applicant in which they wished to be consid- 
ered so that no member of a minority group could have more places available to 
him or her than any non-member of a minority group. But in any event, even if it 
was the case that black people had more places open to them than white people 
(which might form the basis of a genuinely egalitarian claim), it once again is 
reducible to a discrimination principle. It is not the claim that all people should 
have all places open to them, since it is accepted, for example, that those with, say, 
no high school education, should have no places open to them. The claim, once 
again, is that the number of places open should not depend upon race. In any 
event, it matters not, as a matter of logic, since, as Dworkin says: 


[ajn individual applicant has, at the start of the competition for places, a particular 
grade record, test score average, personality, talents, geographical background, and 
race. What matters, for a white applicant, is the chance these give him in the compe- 
tition, and it does not make any difference to him in principle whether his race is a 
constant small handicap in the competition for all the places, or no handicap at all in 
the competition for a slightly smaller number of places. His fate depends on how 
much either the handicap or the exclusion reduces his overall chances of success; and 
there is no reason to assume, a priori, that the one will have a greater or lesser impact 
than the other’? 


So we can see that Bakke’s claim is not egalitarian at all, except in the trivial sense 
that all applicants should have the same criteria applied to them. But as we have 
seen this does not rule out any grounds for discrimination. It is the ground of dis- 
tinction that is relevant, not the distinctions themselves, some of which we con- 
sider to be acceptable and even desirable. There is no sign ofa principle of equality 





22 In the Bakke case, Powell J referred, with approval, to a Harvard Law School selection process, 
which included factors such as socio-economic background, as relevant to the admission process. 
But in that case such factors were not decisive of anything, and applications were not streamed as 
they were in Bakke. Powell J seemed to suggest that such an approach would have been acceptable 
since they thought it was more likely to accord respect for the rights of individual applicants. This 
was relied on recently by the Supreme Court in Grutter v Bollinger (2003) 539 US 306 (No 02.241 23 
June 2003) when it allowed an admissions programme at the Michigan Law School for which racial 


background was a relevant factor. 
23 R. Dworkin, A Matter of Principle (n 3 above) 310. 
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here, strictly or even loosely (except in the trivial way that all principles of any- 
thing are loosely egalitarian).™ 


INDIRECT DISCRIMINATION AND LOOSE EQUALITY 


In Perera v Civil Service Commission (No 2)” the Sri Lankan born Perera claimed 
that he had been both indirectly and directly discriminated against on the basis 
of race by a Preliminary Interview Board of the Civil Service Commission when 
he was interviewed for a job as a legal assistant in the Civil Service. The claim was 
made pursuant to the Race Relations Act 1976. There had been 765 applicants for 
the position, and Perera was one of the 490 who had been invited to attend a pre- 
liminary interview. Perera was not invited back for a second interview. He 
claimed that ‘a candidate who was not a British national, nor had UK experience, 
nor whose command of English was very good, nor was young, stood no chance 
of selection’.”© There was, therefore, according to Perera, in fact a requirement 
that, to be successful, candidates of whatever racial origin should have these qua- 
lities. For our present purposes, lets change the assertion slightly to be that there 
was a condition that the successful applicant would be either a British national, or 
have UK experience or have a very good command of the English language.” His 
claim then, was that a substantially smaller proportion of persons of his racial 
group would have been able to satisfy this condition than the proportion of ‘simi-~ 
larly qualified’ persons of a different racial group. 

The claim then, is still one of discrimination: that Perera was discriminated 
against on a specifically prohibited ground (race) in prescribed circumstances 
(employment). But in indirect discrimination cases, one must look at the actual 
ground for an action, and determine whether that ground bears a certain relation- 
ship with the prohibited ground of discrimination so as to make it wrong. In 
order to determine whether such a relationship exists, the legislature requires us 
to consider a state of affairs. So, given a particular state of affairs (that most Sri 
Lankan qualified lawyers are not British nationals, or do not have UK experience 
or do not have a very good command of the English language), is there an admis- 
sion criterion which serves to. treat members of one group (say Sri Lankans) less 
favourably on a prohibited ground (race) than non-members of that group (non- 
Sri Lankans)? 

Once again let's recall our loose equal treatment form: that likes should be trea- 
ted alike. Here, as in Bakke, we shall assume that the ‘likes’ are all applicants for the 
relevant job. In what dimension should all applicants be treated alike? Here the 
claim is not that they should have the same criteria applied to them — it is accepted 





24 It is interesting to note that even Dworkin, who incontrovertibly claims to be egalitarian, in his 
discussion of the Bakke case, does not regard discrimination as concerned with equality. See gen~ 
erally Dworkin, ibid, chs 14 and 15. 

25 [1983] IRLR 166. 

26 [1983] IRLR 166, 171. 

27 In fact the Court of Appeal held that there was no such condition applied, and so Perera was unsuc- 
cessful, but we are interested only in his claim. 
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that the same criteria are applied. So we must look for something else. Maybe 
they should be treated alike in that they should have the same chance of meeting 
the applicable criteria. But we have already seen the problematic nature of equal 
chance claims. Once again, the most, from an egalitarian point of view, that could 
be said is that Sri Lankans were not treated equally to people of other races in the 
dimension of ability to comply with the criteria. But those not qualified as bar- 
risters or solicitors were not treated equally with those so qualified. And in any 
event the claim that Sri Lankans (or non-English natives) were not treated equally 
to English natives does not make sense, since it is surely not a claim that all non- 
English natives should be treated the same as all English natives, except that none 
of them should be subject to a criterion of race. It does not take long to see that the 
real issue here is not equality, and in fact talk of equality is misleading. It is not the 
inequality that is at issue, but the grounds for making distinctions. Pereras claim is 
simply that to distinguish on the grounds of race is unacceptable, whether or not 
such a distinction is made directly or indirectly (that is, whether a decision was 
made on the ground of race, or a criterion had the effect of distinguishing on the 
basis of race). 

We must however allay one possible concern. It might be objected that although 
indirect discrimination norms are indeed action-regarding, and even if we accept 
this is not an equal treatment norm, they necessarily piggyback on non-action- 
regarding equality norms. So, it might be thought that the grounds of discrimi- 
nation themselves can be identified only using egalitarian considerations: discri- 
minating on the ground of language counts as discriminating on the ground of 
race only because it impacts upon black people (including Sri Lankans) harder 
than white people, where ‘harder thar represents the non-action-regarding telic 
egalitarian mode of comparison. In other words, we are required to make a non- 
action-regarding egalitarian comparison which tells us whether certain behaviour 
has been discriminatory: are blacks unequal to whites in their ability to meet the 
language requirement? 

But there are two responses to this possible objection. First, the claim that 
blacks are unequal to whites is not in fact egalitarian. The claim is not that all 
blacks should be the same as all whites in their ability to meet the language 
requirement. The claim is simply that a distinction should not be made on race 
lines. Secondly, and in any event, the comparison that is going on is, as with direct 
discrimination norms, of a heuristic kind. As we have already seen, in indirect 
discrimination claims, we want to know whether there is some connection 
(which is not accidental) between the reasons for the decision or ground for 
action and the prohibited grounds of distinction. 


ANTI-DISCRIMINATION PRINCIPLES AND THEIR TELOS 


So far we have put to one side the possibility that the reason discrimination on 
certain grounds is prohibited is that it is thought that the prevention of such dis- 
crimination will make it most likely that equality in a particular dimension will 
result. Recall the telic non-action-regarding form of equality: ‘Do that action by 
which all As will end up situated alike in respect of x, never mind how they are 
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treated’. But of course a legal norm in this form would seem unsatisfactory as a 
legal norm. The only realistic way the law has of achieving a telic goal is prohibit- 
ing particular human action the prohibition of which it is hoped will result in 
certain consequences. Is the prohibition of discrimination on certain grounds a 
likely way for the law to aim for telic equality? This possibility seems unlikely 
for three reasons. First, often the purported instrumental goal is in fact a discrimi- 
nation principle. Secondly, in other cases, the instrumental goal attributable to 
anti-discrimination rights is in fact more like a prioritarian goal than an egalitar- 
ian goal, and finally, it is, in any event, unlikely that the requisite causal connec- 
tion can be established between anti-discrimination norms and equality. 

We have already noticed that equality must be of something in order that we 
have a substantive egalitarian principle. Lets assume for the purposes of this dis- 
cussion a commonly held belief that anti-discrimination norms are instrumen- 
tally aimed at achieving equality of opportunity. But what does this mean? Does 
it mean that our aim is for everyone to have the same opportunities? We have 
already seen in our discussion of the Bakke case, that people who advocate equality 
of opportunities do not mean literally that everyone should have the same oppor- 
tunities. What they mean is that opportunities should not depend on certain 
grounds, such as, say race. But opportunities may depend upon other grounds 
such as, say, grade point average. We can see immediately that this is not (except 
trivially) an egalitarian principle, so that even if discrimination on prohibited 
grounds is prevented, the best we can hope for is that this causes a state of affairs 
in which opportunities do not depend on those grounds (but instead they will 
depend on others). 

In case this is something peculiar about equality of opportunity, we should 
consider another commonly propounded dimension in which we should seek 
non-~action-regarding equality: equality of welfare. Once again, those who think 
that anti-discrimination rights are aimed at achieving equality of welfare might 
just mean that one’s level of welfare should not depend on one’s race, sex, and so 
on. This, as we have seen, is not an egalitarian principle. An alternative more ega- 
litarian formulation might be that everyone should have exactly the same level of 
welfare. Now, this could be a real egalitarian principle if the principle that every- 
one should have the same level of welfare is really what a proponent of this prin- 
ciple means. Proponents of this principle believe that there is value in having 
welfare equalized, even at the cost of ‘levelling-down’. In other words, the reason 
a particular level of welfare for one person is desirable is that others have that same 
level of welfare (and not that the level of welfare of those badly off should be 
improved). 

To this possibility we will return in a moment. But first we must consider a 
third possibility, that what purported proponents of this principle really mean is 
that the welfare of the worst off should be improved. But this is not an egalitarian 
principle, but rather is a prioritarian principle, or something like that. It is not 
egalitarian because it is not thought valuable to lower the level of welfare of the 
better off just so that everyone has the same level of welfare. Rather, it is hoped to 
improve the welfare of the worst-off. The reason for wanting to change a persons 
level of welfare is because it is good for people to be better off, not because others 
have a different level of welfare and we think everyone should have the same level. 
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But proponents of the theory that anti-discrimination rights are instrumen- 
tally aimed at either some sort of equality or something like a prioritarian princi- 
ple have to overcome other difficulties, which are always associated with 
instrumental reasoning. First of all, instrumental reasoning relies on a causal con- 
nection being established between the norm and the instrumental goal in order 
that the norm be justified by the goal. It is impossible to narrow down the cate- 
gories of norms which a priori could be conceptually related to telic equality in an 
instrumental way, since the relevant connection is causal, not conceptual. It fol- 
lows from this that it is wrong to think that norms with particular purposes 
would carry echoes of that purpose on their face. In fact it is this false assumption 
which perhaps has contributed to the common assumption that anti-discrimina- 
tion norms and equality are related: both types of norms appear to be comparative 
and appear to be concerned with eradicating particular difference, or different treat- 
ment. But we have already seen why this appearance of similarity is misleading. 
Anti-discrimination laws can only be justified by equality, or any other value at 
which they are instrumentally aimed, if it can be shown that in fact the honouring 
of the norms in fact promotes the independent value of, say, equality. For if there 
is no such connection, then anti-discrimination rights cannot be justified on ega- 
litarian grounds. And indeed, the measure of their success will be equivalent to 
the measure of the extent to which compliance is successful in obtaining that goal. 

It might be objected to all of the above that anti-discrimination norms consti- 
tute some sort of a political compromise, and that this explains why they do not 
appear to be justified fully by an egalitarian principle. This of course might be 
true. But our aim here is to find an explanation or a justification of anti-discrimi- 
nation rights, and surely we assume, or at least hope, that anti-discrimination 
rights can be justified or explained. If they cannot be so justified, then we want 
to know about it: we want to know that such rights, which are so often perceived 
as being of fundamental importance, are in fact of no real significance whatsoever, 
but instead are merely window-dressing. 

We need to ask then, whether there is a causative connection between anti-dis- 
crimination rights and equality in some dimension. An empirical assessment is 
obviously beyond the scope of this paper. But we can make at least two relevant 
observations. First, it is increasingly commonly asserted that anti-discrimination 
rights do not succeed in achieving whatever ideal of telic equality at which they 
are sometimes thought to be aimed. It is a result of this assumed failure that many 
writers, for example, look towards ‘fourth generation’ equality laws, which are 
defined as ‘positive duties to promote equality’.** Secondly, as a matter of com- 
mon sense, it seems obvious that there are much more successful ways to achieve 
telic equality with legal norms (norms requiring maternity provisions, child-care 
facilities, and so on).” This is most obvious from the symmetrical nature of anti- 
discrimination rights. Why prohibit distinctions being made on the ground of, 
say, gender, if it is hoped to cause a change in the state of affairs so that, say, the 





28 See for example Fredman, n 5 above, 121—124. 

29 McCrudden acknowledges the conclusion reached by many that anti-discrimination laws ‘are unli- 
kely to be a sufficient mechanism for the achievement of racial equality more broadly conceived’. 
See McCrudden, n 5 above, 305. 
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welfare of men and women is equalized (when presumably equalization will 
require the increase or decrease in the level of welfare of one group or the other)?°° 
Once again, it might be tempting to respond that anti-discrimination norms con- 
stitute a political compromise — at least such norms will prevent the worsening of 
existing inequalities. But not only is this probably incorrect as a matter of fact, but 
it pushes us towards the conclusion that in fact anti-discrimination norms are 
either unjustified, or only minimally justified by a goal which is simply not to 
makes things worse. l 

If there is, therefore, an instrumental connection between anti-discrimination 
norms and equality it is at best negligible, and in any event is insufficient to count 
as a justification. Such a justification would, moreover, ignore their distinctive 
character as deontic action-regarding norms. We think that there is something 
particularly invidious about discriminating on particular grounds, even though 
(assuming for a moment an egalitarian explanation or justification) there are 
many other ways to treat people unequally or to treat people in such a way as to 
lead to inequality, which are not prohibited, and indeed which we do not think of 
as being as invidious as discriminating.” 


CONCLUSION 


Sometimes a concern with the necessary implications of equality, such as level- 
ling-down, and an inkling that perhaps at least familiar egalitarian principles can- 
not do the work of explaining or justifying anti-discrimination rights, leads those 
determined to maintain their allegiance to the value of equality, into a misguided 
search for a ‘concept’ of equality which avoids these problems which are in fact 
inherent in egalitarianism. The common response to this is to nominate an inde- 
pendent value which it is said ‘informs’ or ‘underpins’ equality, so as somehow to 
create a different concept’ of equality. Although many refer to this as formulating 
a different concept of equality, it is clear that the introduction of a value indepen- 
dent from egalitarianism will not serve to create a separate concept of equality. 
Rather it appears just to admit a concern with values, independent from equality, 
in an attempt to alleviate the perceived harshness, or at least inadequacies, of ega- 
litarianism. A detailed assessment of this approach is for another paper, but the 
introduction of independent values, far from creating a new concept of equality, 
simply results in equality becoming redundant. If other values ‘underpin’ anti-dis- 
crimination rights, then they will do so independently from equality. 





30 It is worth noting in passing that a move towards a prioritarian principle does not help, since anti- 
discrimination principles are not capable of being interpreted so as to require an action which on its 


own will lead to an increase in the welfare of one or another sex. 
31 M. Cavanagh, Against Equality of Opportunity (Oxford: OUP, 2002) 24, also makes this point. 
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Against Lumley v Gye 
David Howarth* 


The Lumley v Gye tort of inducing a breach of contract is the foundation of strike law, although it 
also has a wider commercial role. We should reject the view that Lumley liability follows automa- 
tically from general contractual liability. Contract law is optional. Imposing its obligations on 
unwilling parties requires special justification. We should also be sceptical about the claim that 
Lumley liability increases confidence that contracts will be enforced. Such scepticism should be 
enhanced by parallels between Lumley liability and restitutionary damages for breach of contract. 
Some Lumley cases illustrate the point that ‘efficient breach of contract’ has a moral core, not just an 
economic core. For example, it can sometimes be unreasonable and unjust for parties to insist on 
precise contractual performance when they know that circumstances have changed in ways that 
the contract did not anticipate. For all these reasons the justification defence to Lumley should be 
: widened. 





Lumley v Gye’ decided that it is a tort intentionally to induce a breach a contract. 
Apart from the requirement to show intention, the obligation under the tort is 
close to absolute. Defendants may not argue that the inducement was reasonable 
in all the circumstances, or that the obligation not to induce should apply only to 
certain types of case. It is possible to ‘justify’ an inducement,” but the scope of the 
justification defence is narrow. Justification must consist of carrying out a legal, 
moral or social duty.’ Even that is not enough if bringing a legal action could have 
sufficed to carry out the duty.* The fact that the breach is profitable for the defen- 
dant and for the contract breaker is obviously not a justification,’ but good faith 
and absence of malice are also no justification.® Even acting altruistically for the 





* Fellow, Clare College, Cambridge; Lecturer in Law, Department of Land Economy, University of 
Cambridge. The author would like to thank all those who commented on previous drafts of this arti- 
cle, especially Roderick Bagshaw, Andrew Simester and David Ibbetson. They made many useful sug- 
gestions and prevented many errors. For the remaining errors, and for the new errors introduced by 
attempting to correct the previous errors, the author remains entirely responsible. 


1 (1853) 2 E & B 216. The plaintiff, an opera impresario, engaged a famous singer to perform exclu- 
sively for him at his theatre. The plaintiff alleged that the defendant, a rival promoter, knowing of 
the singer’s contract with the plaintiff, persuaded her to sing at his theatre. The Court of Queens 
Bench decided that the alleged facts would constitute a tort. In the event, the plaintiff failed to 
establish the facts at trial. See S. Waddams, ‘Johanna Wagner and the Rival Opera Houses’ (2001) 
117 LQR 431. 

2 See eg K. Oliphant, ‘The Economic Torts’ in A. Grubb et al, The Law of Tort (London: Butter- 
worths, 2002) 1237. 

3 Stott v Gamble [1916] 2 KB 504 (licensing authorities); Brimelow v Casson [1924] 1 Ch 302 (chorus 
girls paid wages so low that inducing them to breach their contracts amounted to saving them 
from prostitution). 

4 This is so even if legal action was not an attractive option because of the inequality in wealth 
between the parties. See Camden Nominees Ltd v Forcey [1940] Ch 352. 

5 Glamorgan Coal Cov South Wales Miners Federation [1903] 2 KB 545. 

6 Readv Friendly Society of Operative Stonemasons of England, Ireland and Wales [1902] 2 KB 88; Glamorgan 
Coal Cov South Wales Miners’ Federation [1903] 2 KB 545; Greig v Insole [1978] 1 WLR. 302; Edwin Hill 
& Partners v First National Finance Corp plc [1988] 3 All ER 801, [1989] 1 WLR 225. 
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interests of others is not enough.’ Similarly, acting in defence of one’s own indivi- 
dual or collective interests is insufficient, even though it does suffice in other torts 
such as conspiracy to injure.” The same rule applies even where the inducement is 
in retaliation against the claimant's breach of contract.” 

The Lumley tort has long been controversial.” Some scholars have suggested 
that the case should be treated as wrong. Admittedly, the main promoter of that 
view in modern times added, ‘it is now too late to correct that mistake” and sought 
to raise doubts about its soundness only to discourage the creation of new forms 
of liability that used Lumley as a starting point, but the mere suggestion has set 
off a growing collection of justificatory comment.” The existence of this body of 
comment raises the question why there is so much sensitivity about the rule in 
Lumley, along with the substantive question of whether the new-found justifications 
for it really are convincing. The purpose of this article is twofold: first, to point out 
an obvious reason why the rule in Lumley touches nerves, its connection with indus- 
trial relations law, along with perhaps a less obvious reason, its connection with 
the recent idea that the account of profits remedy should be available for breach of 
contract; and secondly, to argue that despite the strenuous and subtle efforts of 
respected scholars to justify it, there is something fundamentally questionable about 
the rule in Lumley, and that the courts should allow a much broader justification 
defence to it, a broader justification defence whose outline can already be discerned 
in the case law. 


WHY LUMLEY TOUCHES A NERVE 


The obvious reason why Lumley causes anxiety is that it forms the basis of the law 
on strikes. Although one cannot read the legal or social importance of a type of 
dispute directly from the frequency with which it generates reported cases, it is 





7 Readv Friendly Society of Operative Stonemasons of England, Ireland and Wales, ibid. 

8 Readv Friendly Society of Operative Stonemasons of England, Ireland and Wales, ibid; Pratt v British Medical 
Association [1919] 1 KB 244; De Jetley Marks v Greenwood [1936] 1 All ER 863. 

9 Smithies v National Association of Operative Plasterers [1909] 1 KB 310. 

10 See eg F Sayre, ‘Inducing Breach of Contract’ (1923) 36 HarvLR 663. 

11 D. Howarth, Textbook on Tort (London: Butterworths, 1995) 475-76 and 484. See also D. Howarth 
and J. O'Sullivan, Hepple, Howarth and Matthews Tort: Cases and Materials (London: Butterworths, 
5% ed, 2000) 872. The rule in Lumley, and its progeny, has also encountered severe criticism in the 
USA. See eg D. Dobbs, ‘Tortious Interference with Contractual Relationships’ (1980) 34 Arkansas 
Law Review 335; S. Perlman, ‘Interference with Contract and Other Economic Expectancies: A 
Clash of Tort and Contract Doctrine’ (1982) 49 University of Chicago Law Review 61 and G. Wexler, 
‘Intentional Interference with Contract: Market Efficiency and Individual Liberty Considera- 
tions’ (1994) 27 Connecticut Law Review 279. See also C. Remington, ‘Intentional Interference with 
Contract and the Doctrine of Efficient Breach: Fine Tuning the Notion of the Contract Breacher 
as Wrongdoer’ (1999) 47 Buffalo Law Review 646. For a more positive American view of Lumley, see 
eg W. Woodward, ‘Contractarians, Community, and the Tort of Interference with Contract’ (1996) 
80 Minnesota Law Review 1103. 

12 Especially 'T. Weir, Economic Torts (Oxford: Clarendon, 1997); R. Bagshaw, ‘Inducing Breach of 
Contract’ in J. Horder (ed), Oxford Essays in Jurisprudence (Fourth Series) (Oxford: OUP, 2000) and , 
‘Can the Economic Torts Be Unified’ (1998) 18 OJLS 729, and A. Simester and W. Chan, ‘Inducing 
Breach of Contract: One Tort or Two’ [2004] CLJ 132. 
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nevertheless impressive that strikes feature in about 40 per cent of all the reported 
cases in which Lumley has provided the basis of a cause of action.” Another 20 per 
cent of the reported cases concern other issues arising out of employment or per- 
sonal services contracts. Typically they concern employers who lure away employ- 
ees who have special skills or confidential information. The remaining 40 per 
cent cover a variety of commercial contexts, including trade boycotts and rent 
strikes (which, of course, share many characteristics with industrial strikes), 
attempts to enforce against third parties contracts that limit competition (for 
example, the now illegal practice of retail price maintenance),° attempts to widen 
the scope of the enforceability of confidentiality agreements to cover third parties 
(which would now be within the province of breach of confidence),” attempts to 
make restrictive covenants run with the land when the beneficiary no longer has a 
sufficient interest in the dominant land, complaints about unwelcome changes 
of policy by private or public regulators,” accusations of collusion between archi- 
tects and developers in construction contract disputes,”° and attempts to evade the 
consequences of the corporate veil or similar attempts to widen responsibility for 
collective acts to encompass the individuals who took part in the process of deci- 
sion-making,”' None of these other categories of case can claim the political, social 
or economic significance of the law on strikes, especially when more direct legal 
methods, for example the law of confidentiality, have evolved to deal with the 
same issues. 





13 Eg, in the past couple of decades alone, when unions and employers would presume that strikes 
were unlawful unless proven otherwise: Patrick Stevedores Operation Pty Ltd v International Transport 
Workers’ Federation [1998] 2 Lloyd’s Rep 523; Middlebrook Mushrooms Ltd v Transport and General Work- 
ers Union [1993] ICR 612, [1993] IRLR 232; Union Traffic Ltd v Tansport & General Workers Union 
[1989] IRLR 127, [1989] ICR. 98; Barretts & Baird (wholesale) Ltd v Institution of Professional Civil Ser- 
vants [1987] IRLR 3, [1987] FTLR 121; News Group Newspapers Ltd v SOGAT ’82 [1987] ICR 181, 
[1986] IRLR 337; Merkur Island Shipping Corporation v Laughton [1983] 2 AC 570. 

14 Eg Millar v Bassey [1994] EMLR 44; Jones Brothers (Hunstanton) Ltd v Stevens [1955] 1 QB 275, [1954] 
3 All ER 677, British Industrial Plastics Ltd v Ferguson [1938] 4 All ER 504; Rely-A-Bell Burglar and Fire 
Alarm Company Limited v Eisler [1926] Ch 609; Fred Wilkins and Brothers Limited v Weaver [1915] 2 Ch 
322; Bowen v Hall (1881) 6 QBD 333. 

15 Eg Daily Mirror Newspapers Ltd v Gardner [1968] 2 QB 762, [1968] 2 All ER 163; Camden Nominees 
Limited v Forey n 4 above, [1940] 2 All ER 1; Pratt v British Medical Association [1919] 1 KB 244. 

16 Unique Pub Properties Limited v Beer Barrels & Minerals ( Wales) Ltd [2004] EWCA Civ 586; Orenv Red 
Box Toy Factory Ltd [1999] FSR. 785, (1999) IP & T Digest 11; British Motor Trade Association v Salvadori 
[1949] Ch 556, [1949] 1 All ER 208, 65 TLR 44, [1949] WN 24; Jaspersonv Dominion Tobacco Company 
[1923] AC 709; Goldsoll v Goldman [1914] 2 Ch 603; National Phonograph Company Limited v Edison- 
Bell Consolidated Phonograph Company, Limited [1908] 1 Ch 335. 

17 Schering Chemicals Ltd v Falkman Ltd [1982] QB 1; British Industrial Plastics Ltd v Ferguson, n 14 above; 
Exchange Telegraph Company Limited v Gregory & Co [1896] 1 Q B 147. 

18 Eg Sefton v Tophams Ltd [1965] Ch 1140. 

19 Eg Greig v Insole [1978] 3 All ER 449, [1978] 1 WLR. 302; G. Scammell and Nephew Limited v Hurley 
[1929] 1 KB 419, Stott v Gamble [1916] 2 KB 504. 

20 Eg John Mowlem & Co Ple v Eagle Star Insurance Co Ltd (1992) 62 Build LR 126, (1993) 33 Con LR 
131; Lubenham v South Pembrokeshire District Council (1986) 33 BLR 39. 

21 Eg The ‘Kaliningrad’ and‘Nadezhda Krupskayd [1997] 2 Lloyds Rep 35; Law Debenture Trust Corporation 
v Ural Caspian Oil Corporation Ltd [1995] Ch 152; Metall Und Rohstoff AGv Donaldson Lufkin & Jenrette 
Inc [1990] 1 QB 391; ‘Transatlantic Records Ltd v Bulltown Ltd 1980 T 118; Kanssen v Rialto (West End) 
Limited [1944] Ch 154; Mcmanus v Bowes [1938] 1 KB 98 [1937] 3 All ER 227; DeJetley Marks v Green- 
wood (Lord) [1936] 1 All ER. 863; Said v Butt [1920] 3 KB 497. 
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When employees strike, they almost invariably breach their contracts of 
employment.” Occasionally, a strike will not to constitute a breach of contract. 
For example, the contract of employment might allow withdrawal of labour 
where there is a health and safety hazard, or the strike might consist of acting in 
a way the contract specifically allows, such as giving notice of termination. A very 
distinguished author once argued that employees may also strike if they respond 
simultaneously to a repudiatory breach of contract by the employer.” These cir- 
cumstances are all, however, exceptional. 

Nevertheless, employers face many difficulties if they take legal action against 
their own striking employees. Courts will not normally issue orders of specific 
performance or injunctions that have the effect of forcing the employees to work 
for the employer.” The only remedy against the employees is damages. But 
the damages remedy itself raises further difficulties. One problem is establishing 
the losses for which the strike is responsible. The strike causes the employer to lose 
production, but that does not necessarily mean that the employer loses profit, 
since the employer does not have to pay the strikers’ wages. Strikes about threa- 
tened redundancies, where the employer might be making a loss on every unit 
sold, can even create net savings for the employer. There is also a possible ‘lost 
volume’ problem:”° could the employer not make up for the lost production when 
work starts again? For example, where the employer makes sales from stocks and 
its stocks are not exhausted during the strike, the eventual loss of profit might be 
zero. Even if the employer can show that not all the lost production can be 
restored without extra work, the employers remedy would be limited to the cost 





22 A famous judicial attempt to say that strikes merely suspended contracts of employment (Morganv 
Fry [1968] 2 QB 710, per Lord Denning MR at 728) was quickly repudiated. See Simmons v Hoover 
Ltd [1977] ICR 61. See generally, K. Ewing, The Right To Strike (Oxford: OUP, 1991) 5-6. 

23 P. Elias, ‘The Strike and Breach of Contract: A Reassessment’ in K. Ewing, C. Gearty and B. 
Hepple, Human Rights and Labour Law: Essays for Paul O'Higgins (New York: Mansell, 1994). It 
should perhaps be cautioned that courts developed a habit of interpreting giving notice of going 
on strike as giving notice of breaching the contract of employment, rather than as notice of ter- 
mination of that contract, so employees now have to be very clear about their intentions. See 
Wilkins v Cantrell and Cochrane (GB) Ltd [1978] IRLR 483; Marsden v Fairey Stainless Ltd [1979] 
IRLR 103 and Boxfoldia Ltd v National Graphical Association (1982) [1988] ICR. 752, [1988] IRLR. 383. 

24 Eg Warner Brothers Pictures Inc v Nelson [1937] 1 KB 209; Warren v Mendy [1989] 3 All ER. 103, [1989] 1 
WLR 853. An injunction was granted in the Lumley case itself (Lumley v Wagner (1852) 1 De GM & 
G 604, 42 ER 687), but the injunction was not that the singer must sing for the plaintiff, only that 
she should not sing for anyone else. She could work in some other way. The distinction does not 
strike all commentators as convincing (see eg D. Harris, D. Campbell and R. Halson, Remedies in 
Contract and Tort (London: Butterworths, 2"4 ed, 2002) 206). Waddams, n 1 above, suggests that the 
injunction in Lumley is justified by the additional interest the plaintiff had in ensuring that the 
singer did not sing in a rival opera house that was competing for the same audience. But the point 
seems to add little except, perhaps, where the plaintiff faces insolvency. Otherwise, it seems to 
reduce merely to saying that the breached contract promised exceptionally high profits. That 
might occasionally raise Hadley v Baxendale problems, but in Lumley both the singer and the indu- 
cer would presumably have been perfectly aware of the prospect of enhanced profits. The normal 
rule, however, even in a Lumley case, is that the court will not issue an injunction where the effect 
would be to force an employee to work for the plaintiff: Rely-A-Bell Burglar And Fire Alarm Company 
Limited v Eisler, n 14 above. 

25 See (WL) Thompson Ltd v Robinson (Gunmakers) Ltd [1955] Ch 177, [1955] 1 All ER 154; Charter v 
Sullivan [1957] 2 QB 117, [1957] 1 All ER 809; Lazenby Garages v Wright [1976] 2 All ER 770, [1976] 1 
WLR 459. 
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of working off the backlog, for example the extent to which overtime payments 
exceed ordinary wages. 

Furthermore, the teamwork nature of much modern industrial production 
means that it is often very difficult to attribute production, and profit, to indivi- 
dual actions. Members of the team are collectively responsible for the whole 
profit, and what they are paid reflects not their input or ‘added value’, for that 
cannot be identified, but the market price of securing their employment.”* If each 
individual employee's added value cannot be identified, and the employer pays no 
wages for the duration of the strike, the only plausible measure of the loss caused 
by each striker individually is the expense of finding and training a replacement 
employee.” 

Employers would like to say that strikers should be liable jointly and severally 
for all the lost profit, leaving to the strikers themselves, in contribution actions, 
the problem of how much each should pay.”* It is not clear, however, that such an 
argument can work. The employees have not made any sort of joint promise and 
so are not liable for one another’s breaches of contract. Employers might argue 
that since the Civil Liability (Contribution) Act 1978 does not make joint or joint 
and several liability a condition of the obligation to contribute, the lack of joint 
liability would not matter as long as the employees are responsible for the ‘same 
damage.” But the Same damage’ does not mean the same as ‘the same damages’. 
The various employees have each breached their own separate contracts, which 
imposed on them their own, different, obligations. The damage’ is the loss flow- 
ing from each of these breaches individually, not the whole of the employer's loss. 

Even if the employer succeeds in measuring individual added value — a possi- 
bility, perhaps, in highly monitored contexts such as call centres — to make their 
claim work, employers will have to divulge valuable information. Employers will 
have to reveal how much of their profit they attribute to the work of each of their 
striking employees. If they make honest estimates of the extent to which the value 
of the striking workers’ labour exceeds their wages, they will have told their 
employees how much room for manoeuvre they have in wage negotiations. If 
the market for labour were perfect, employers would perhaps be indifferent about 
whether their employees knew about their negotiating position, since the 
employees could do no better elsewhere. But in the imperfect world of real-life 
labour markets, employers will not want to reveal such information. 

Finally, suing one’s own workforce generates a personnel management pro- 
blem. People do not usually sue those with whom they want to have a continuing 


26 The widespread use of performance-related pay might seem to refute the teamwork point, but, in 
reality, the measures of performance such schemes use are either more or less inaccurate proxies 
for production and profit, or else operate in a way that is obscure to those who pay them, for 
example paying chief executive officers bonuses when the company makes a certain profit or its 
share price reaches a certain level. Those who pay the bonus do not really know whether the target 
was reached by the CEO's individual efforts or genius or by luck. 

27 National Coal Board v Galley [1958] 1 WLR 16. 

28 Cf Heaton v AXA Equity and Law Life Assurance Society ple [2002] UKHL 15, [2002] 2 AC 329. 

29 Civil Liability (Contribution) Act 1978 section 1(1). 

30 Royal Brompton Hospital NHS Trust v Hammond (Taylor Woodrow Construction (Holdings) Ltd, Pt 20 
defendant) [2002] UKHL 14; [2002] 2 All ER. 801, [2002] 1 WLR 1397; Birse Construction oN v Haiste 
Ltd [1996] 2 All ER 1, [1996] 1 WLR 675. 


©The Modern Law Review Limited 2005 199 


Against Lumley v Gye 








relationship. Legal action against a continuing workforce is likely to undermine 
future co-operation between employer and employees and to exacerbate the pro- 
blem of restoring normal working relationships after the strike. In addition, the 
doctrine that victims of breaches of contract should take reasonable steps to miti- 
gate their loss might lead employers to replace striking workers either temporarily 
or permanently. The former would constitute strikebreaking and would further 
infuriate the workforce. The latter would end the relationship completely. One 
can even argue that it is realistic to expect employers to sue strikers for damages 
only where the employer has replaced the workforce and the workforce has 
obtained new work, so that the strikers are now worth suing. 

For all these reasons, employers have not relished the prospect of suing their 
employees for breaching their contracts by going on strike. But they have also 
not relished the prospect of having no legal recourse against strikes. They have 
turned instead on those who organise strikes, namely unions and union organi- 
sers. This is where Lumley v Gye finds its most enthusiastic audience. Strike orga- 
nisers who are not themselves employees of the employer bringing the action are 
not subject to the rule against granting injunctions forcing people to work. Even 
organisers who are employees of the claimant employer can be enjoined as long as 
the injunction tells them to stop organising the strike, rather than to stop continu- 
ing to strike themselves. The legal and practical problems associated with the mea- 
sure of damages in strike cases therefore do not arise. The problems surrounding 
joint liability do not arise either, since the actions are in tort for a joint enterprise, 
not in contract for other people’s breaches of contract. Most important of all, 
many employers do not want a long-term relationship with a union or its officials, 
so that the prospect of upsetting that relationship by bringing a legal action does 
not bother them. Indeed, the prospect of undermining the relationship might be 
an additional reason for bringing the action. 

Before the Employment Acts of 1980 and 1982, unions and union organisers 
enjoyed extensive immunity from Lumley v Gye, but now it is exceedingly diffi- 
cult for a union or union organisers to attract the immunity.” Lumley is once more 
central to strike law. Furthermore, the main driving force for the expansion of the 
Lumley principle has been the search by employers’ lawyers for ways of suing 
unions or union officials for other forms of industrial action, such as boycotts,” 
picketing,” and secondary action.** The idea that it should be a tort merely to 
prevent the carrying out of a contract, rather than to persuade a contractor to 
breach, was inspired by industrial cases concerning boycotts and secondary 
action. Similarly, the idea that it should be a tort to ‘interfere in the performance’ 
of a contract, even though there was no breach, was inspired by cases in which 
secondary boycotts succeeded in preventing the delivery of supplies where, 
because of force majeure clauses, the supply contract did not require delivery.” The 











31 See Trade Union and Labour Relations (Consolidation) Act 1992, ss 219-246. 

32 D C Thomson Lid v Deakin [1952] 2 All ER 361; J T Stratford and Son Ltd v Cousins [1969] AC 269. 

33 Union Traffic Ltd v TGWU [1989] IRLR 127. 

34 Eg Torquay Hotel Ltd v Cousins [1969] 2 Ch 106, [1969] 1 All ER 522; Dimbleby and Sons Ltd v National 
Union of Journalists [1984] 1 All ER 117, [1984] 1 WLR 67, [1984] IRLR. 67. 

35 Torquay Hotel Ltdv Cousins, ibid; Merkur Island Shipping Corpn v Laughton [1983] 2 AC 570, 
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suggestion, therefore, that Lumley should be restricted is not popular either with 
employers or with those with frightening memories of the industrial chaos of the 
1970s. 

If no tort of inducing a breach of contract existed, or if its scope did not neces- 
sarily cover organising strikes, one could still argue for a special statutory tort 
under which organising strikes would automatically count as a tort. But the dif- 
ference would be that the onus of arguing for exceptional treatment would have 
shifted. Under Lumley, those who argue that organising a strike should not neces- 
sarily be actionable look as if they are arguing for special privileges for the unions. 
Dicey was famously able to argue that the immunities from civil action granted to 
unions and union organisers by the Trade Disputes Act 1906 were a threat to the 
rule of law precisely because Lumley represented the general law.*° If Lumley’s 
scope were reduced so that organising strikes did not necessarily count as unlaw- 
ful, the burden of arguing for special or exceptional treatment would fall on those 
who wanit organising strikes to be automatically actionable. 

. In the mid nineteenth century there was perhaps an argument that employ- 
ment contracts were indeed exceptional. A central point about Lumley is that 
when it _Wwas decided, breaches of contract by servants were still criminal 
offences.” It is understandable that the court might then have considered procur- 
ing a breach of an employment contract to be the equivalent of aiding and abet- 
ting a crime.”* The defendant in Lumley argued that the crime only applied where 
the relationship of master and servant had been established, and that, since the 
soprano had not yet started to sing for the plaintiff, that relationship had not yet 
come into existence. Crompton J rejected the point on the ground that procuring 
a breach of the contract of service was just as bad as procuring a rupture of an 
existing relationship of master and servant. Even if that was a plausible position 
at the time (the dissenting judges in Lumley did not think so), it became very 
much less plausible after 1875, when breaches of employment contracts ceased to 
be criminal offences. Nevertheless, the judges reaffirmed Lumley after 1875, in 
Bowen v Hall.” They were careful to say that Lumley did not rest on the criminal- 
ity of breaches of contracts of service under the Statute of Labourers but on the 
independent, and apparently politically neutral, contention that if the persuasion 
be used for the indirect purpose of injuring the plaintiff, or of benefiting the 
defendant at the expense of the plaintiff, it is a malicious act which is in law and 

_in fact a wrong act, and therefore a wrongful act, and therefore an actionable act if 
injury ensues from it“? The failure of the Court of Appeal in Bowen to consider 
whether the repeal of the Statute of Labourers made any difference to the rule in 








36 A.V. Dicey, Lectures on the Relation between Law and Opinion in the Nineteenth Century (London, 
Macmillan, 2"¢ ed, 1914) xliv—xlvi. See also E Hayek, Law; Legislation and Liberty: a new statement 
of the liberal principles of justice and political economy, vol 3 The Political Order Of A Free People (London: 
Routledge and Kegan Paul, 1979) 30. 

37 The criminal sanctions for breach of employment contracts were abolished in 1875, although 
breach of employment contracts can still be a criminal offence in some circumstances — see Trade 
Union and Labour Relations (Consolidation) Act 1992 section 240. 

38 See D. Ibbetson, A Historical Introduction to the Law of Obligations (Oxford: OUP, 2001) 180. 

39 (1881) 6 QBD 333. 

40 Brett LJ in Bowen v Hall, ibid. 
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Lumley is a crucial turning point in the development of the law, a turning point 
we should now reconsider. 

The second reason Lumley hits a nerve is that it forms part of the continuing 
battle about the nature of breach of contract and its relationship with restitution. 
Lumley can be seen as part of the tradition, which culminates in Attorney-General v 
Blake," of thinking that breach of contract is so wrong that the law should take 
any step to discourage it, including drastically reducing the breacher’s incentive to 
breach by measuring damages by an account of profits. Since the ultimate step 
along this road, an injunction or an order for specific performance, is not obtain- 
able in many of the relevant contracts, an argument for Lumley is that, by putting 
pressure on the inducer, the inducement tort provides the last chance of bringing 
about compliance with the contract. In other words, a justification for Lumley is 
that it operates when both the usual remedies for breach of contract, injunctions 
and damages, fail to work. Strike cases constitute the prime example, since injunc- 
tions are not normally issued for breach of employment contracts and damages 
are arguably inadequate, for the reasons we have already laid out.** That position 
is remarkably reminiscent of Lord Nicholls’ reasoning in Blake when he argued 
for the availability of the account of profits remedy for breach of contract by 
pointing out, first, that specific remedies are usually available in England only if 
damages are an inadequate remedy and, secondly, that specific remedies are some- 
times themselves unavailable.” 

On the other side of the fence are those who maintain that there are circum- 
stances in which the law should encourage breach of contract and that, far from 
being an unmitigated moral disaster, breach of contract is sometimes precisely what 
ought to happen. The ‘sanctity of contract’ is all very well, but contract law is largely 
about commerce, not holiness, and some of the thinking in Blake, as Lord Hob- 
house pointed out in his dissent, could lead to very great commercial inconvenience. 
From that point of view, Lumley looks surplus to requirements, or worse, a menace 
to much of commercial life. It threatens to turn into a tort the everyday commercial 
act of offering someone a better deal — hardly a rule conducive to competition. Bat- 
tle has been joined on numerous occasions between the advocates of a ‘moral’ view 
of contract and the advocates of efficient breach’. As we will see, however, this par- 
ticular sensitivity has some paradoxical features in the context of Lumley. 


COMPULSION AND CONTRACT LAW - PICKET LINE VIOLENCE, 
COMPETITION AND PROPERTY RIGHTS 


For many writers, the starting point for any investigation of Lumley v Gye is why 
the law is interested in breaches of contract at all.* The contention is that if one 
examines the purposes of contract law, one will see that Lumley liability is a logical 
consequence of contractual liability itself. 








41 [2001] 1 AC 268. 

42 Cf Remington, n 11 above. 

43 See n 41 above, 282. 

44 See eg Simester and Chan, n 12 above, 141. 
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Some argue that Lumley presupposes that the law is interested in breaches of 
contract and that analysis of Lumley should proceed by making the same presup- 
position. That would enormously simplify the task of analysis, but we should 
resist the temptation. If we do not care why the law should enforce contractual 
promises, what chance do we have of producing a coherent account of the extent 
to which the law should discourage others from inducing breaches of contract? If, 
for example, we thought promises, either generally or specific types of promise, 
should not be legally enforced, what possible grounds would we have for caring 
about inducement to breach such promises? 

Simester and Chan, in line with many modern theorists,” attempt to ground 
contract law, and then Lumley itself, either in the meaning of the word ‘promise’ 
that, for example, promises give rise to pre-emptive reasons to act — or in the 
idea that contract law settles expectations across society, not just for the individuals 
concerned.*® But the trouble with these ideas is that they fail to take into 
account the fact that contract law is essentially optional. The doctrine of 
the requirement of an intention to create legal relations means that parties to a 
deal do not have to subject themselves to the states contract law. Instead they can 
opt out and rely on extra~legal processes, such as collective bargaining or the 
effects on one’s trading reputation of not carrying out one’s promises. Contract 
law is a public service the state offers to people who want to use it — rather like 
the National Health Service. Parties who deal on the assumption that state con- 
tract law applies are entitled to its protection and are subject to its disciplines, but 
those who deal on the assumption that state contract law does not apply are not 
subject to it.” 

One might argue, however, that the parties in Lumley cases have opted into the 
system, and so the whole question of opting out does not arise. The parties are 
entitled to the protection of the system into which they have opted. The objection 
to this point is that the defendants in Lumley cases are not contracting parties and 
have not necessarily opted into the states contract law. Indeed, in the case of 
unions, they are presumed not to have intended to create legal relations with 
employers." If, as in Lumley itself, the defendant has arguably opted in, by pur- 





45 Eg]. Raz, ‘Promises in Morality and Law’ (1982) 95 HarvLR 916 and ‘Promises and Obligations’ 
in P. Hacker and J. Raz (eds), Law, Morality and Society (Oxford: OUP, 1977). 

46 Simester and Chan, n 12 above and J. Danforth, ‘Tortious Interference with Contract: A Reasser-~ 
tion of Society's Interest in Commercial Stability and Contractual Integrity’ (1981) 81 Columbia 
Law Review 1491. 

47 In practice, the law has developed rules to help it decide whether the parties should count as hav- 
ing opted in or not. The rules seem to have the character of default rules rather compulsory rules — 
for example that certain types of contract will be presumed not to be legally enforceable unless the 
parties expressly say so. How such rules should be constructed is a separate question from whether 
the law allows opting out of the entire system of state contract law, but it might be one worth 
taking up on a different occasion. For suggestions on how to construct default rules within state 
contract law, see eg I. Ayres and R. Gertner, ‘Filling Gaps in Incomplete Contracts: An Economic 
Theory of Default Rules’, (1989) 99 Yale LJ 87, and I. Ayres and R. Gertner, ‘Strategic Contractual 
Inefficiency and the Optimal Choice of Legal Rules’, (1992) 101 Yale LJ 729. See also C. Riley, 
‘Designing Default Rules in Contract Law Consent, Conventionalism, and Efficiency’ (2000) 
20 OJLS 367. 

48 See Trade Union and Labour Relations (Consolidation) Act 1992, s 179 and Ford v AEU [1969] 2 
QB 303, [1969] 2 All ER 481. 
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porting to form a legally enforceable contract with the contract breaker, one 
might plausibly bring forward an accusation of hypocrisy if the defendant claims 
not to have opted into the state’s contract law system with regard to the plaintiff. 
In the industrial context, however, trade unions have, for much of their history, 
distrusted the law and endeavoured to escape its clutches in all of their activities, 
so that the accusation of hypocrisy does not work. 

The justification for Lumley must be a justification for forcing the attentions 
of contract law onto some potentially unwilling participants. It cannot be a 
justification along the lines that the state merely wishes to minimise the disap- 
pointment victims feel when there is a breach of contract — for allowing 
parties to opt out of state contract law itself risks a great deal of disappointment. 
Equally, the state might be a fairly inexpensive supplier of sanctions, so that for 
the state to offer its services in enforcing contracts gives parties a cheap way of 
giving one another credible commitments in circumstances in which natural 
deterrents, such as trading reputations, would not suffice. But that advantage, 
though substantial, does not seem to justify compulsion, since organisations such 
as trade associations, guilds or looser coalitions of traders could also supply sanc- 
tions, using the threat of expulsion from the association or ostracism as their ulti- 
mate weapon.” 

There are, however, several reasons why the state might not want to leave sanc- 
tions to private organisations and might want to compel unwilling parties, such as 
Lumley defendants, into the embrace of contract law. One reason is that, ulti- 
mately, enforcement involves violence, and the state has an interest in discoura~ 
ging private violence as a way of settling disputes. Another reason is that private 
enforcement associations are in a position to abuse their powers for anti-competi- 
tive purposes. State contract law is open to all and is less likely to promote mono- 
poly. Thirdly, the state has an interest in clarifying property rights where deals 
might have the effect of transferring such rights. The existence of a multiplicity 
of competing private jurisdictions might lead to confusion. 

The first two reasons for compulsory state intervention in contracts have 
indeed featured as justifications for Lumley. The association of strikes with violence 
on picket lines, for example, might prompt many to prefer legal compulsion to 
private compulsion. And, in the USA at least, the idea that unions engage in anti- 
competitive behaviour, contrary to the principles of antitrust law, has been long 
entrenched in the legal psyche.*° But neither reason is entirely convincing. It is 
possible to outlaw picket line violence simply as violence, without having to 
import the full panoply of the rule in Lumley. As for preventing monopolistic 
behaviour, treating unions as anti-competitive merely because they bring people 
together for the purposes of negotiating employment contracts, but not treating 
large corporations as anti-competitive even though they effectively carry out an 
equivalent function for the suppliers of capital, seems at best anomalous and at 
worst dishonest. Even in the USA, unions have enjoyed statutory exemptions 





49 See eg A. Greif, ‘Contract Enforceability and Economic Institutions in Early Trade: The Maghribi 
Traders’ Coalition (1993) 83 American Economic Review 525. 
50 Loewe v Lawlor, 208 US 274 (1908) (the ‘Danbury Hatters’ Case). 
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from the antitrust laws” and also some judicially created extensions to those 
exemptions.” 

That leaves the importance of clarifying property rights as a justification for 
imposing the Lumley rule on potentially unwilling parties. Since the parties 
themselves will have a powerful incentive to use state contract law because of their 
own interest in having property rights protected by state property law, one might 
again doubt the need for compulsion on practical grounds. But even if that incen- 
tive failed to work, the clarifying property rights justification does not obviously 
reach Lumley cases, which largely concern the supply of services, not the transfer of 
property. 

Roderick Bagshaw has argued, ingeniously, that the plaintiffs interest in the 
contract breakers performance should nevertheless be treated as a property right,” 
a position Simester and Chan have equally ingeniously attacked.** The essential 
point, however, is that the public interest in intervening in contract cases that have 
property characteristics is to promote certainty about who owns the property. 
That reason cannot apply where the ‘property’ is not transferable at all or where 
we do not particularly care who owns it. In particular, treating the right to some- 
one elses labour as a property right is problematic in the light of the rules against 
the specific enforcement of employment contracts against employees.” Employ- 
ees are not chattels and slavery is illegal. 

One might be tempted along the path Bagshaw lays before us if we were con- 
sidering only sales of goods in a commercial context. One might identify a public 
interest in protecting contractual rights as if they were property rights in helping 
bring into existence derivatives such as futures contracts. But the argument is not 
independent of the subject matter of the contract, unless one believes that human 
labour should be treated in exactly the same way as commodities.*° 

Bagshaw nevertheless has a potential counter-argument. The public interest in 
protecting property is arguably wider than mere certainty. It extends to protect- 
ing the productivity of property from wasteful destruction. In addition, although 
ordinary employment should not be considered as a commodity, there are 








51 See 15 USC 17 (1982), 29 USC 52 (1982), 29 USC 104 (1982), 29 USC 105 (1982) and 29 USC 113 
1982). 

52 Sie States v Hutcheson 312 US 219 (1941); Meat Cutters v Jewel Téa Co, 381 US 676 (1965). The 
exemption is far from complete, however. See eg Connell Construction v Plumbers & Steamfitters 
421 US 616 (1975). 

53 Seen12 above. See also R. Epstein, Inducement of Breach of Contract as a Problem of Ostensible 
Ownership’ (1987) 16 Journal of Legal Studies 1. 

54 n12 above, 148-149, 

55 There is a possible counter-argument to the effect that since employment contracts no longer 
come to end when the identity of the employer changes and that the obligations of such contracts 
are capable of being transferred under the Transfer of Undertakings Regulations, the benefit of 
employment contracts do indeed now form an asset that belongs to the employer's business 
(Transfer of Undertakings (Protection of Employment) Regulations 1981, Reg 5). But, at least 
since 1993, the employee has the right to prevent the transfer of his or her employment to a new 
employer and thus to remain employed by the old employer (Transfer of Undertakings (Protec- 
tion of Employment) Regulations 1981, Reg 5(4A) and 5(4B), inserted by the Trade Union 
Reform and Employment Rights Act 1993, s 33(4)(c)). The employment contract is thus still not 
a transferable asset in the absence of the agreement of the employee. 

56 A point of view specifically denied by US statute law: ‘The labor of a human being is not a com- 
modity or article of commerce’ (Clayton Act 1914, s 6). 
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employment contracts, such as those that provide for long notice periods and 
restrictive covenants about future work, that exhibit a more property-like charac- 
ter. The argument is that the productivity of a specialist employees contract of 
employment arises from the specialists continuing relationship with the 
employer, and that allowing the employee to breach destroys some of that pro- 
ductive value. This is the case, for example, if the specialist has acquired skills and 
knowledge specific to that particular employer's business. 

The counter-argument is important but not ultimately compelling. What, pre- 
cisely, is the public interest in preventing the destruction of productive capacity? If 
owners of property think that it is more rewarding to destroy their own property 
than to keep it, on what grounds should the state intervene? To allow the state to 
intervene whenever state officials themselves cannot see the point of the owner's 
act, or when they disapprove of a form of pleasure, would expand the scope of 
state action a very great deal. For example, stock car racing (what Americans call 
‘demolition derbies’) might become illegal. One can, nevertheless, imagine cir- 
cumstances in which, for environmental reasons or reasons of industrial policy, 
state intervention to prevent the destruction of productive capacity would be jus- 
tified. There are similarly circumstances in which the compulsory purchase of 
property is justified — such as dealing with holdout problems in major infrastruc- 
ture developments. But it is unclear that these reasons would often, or ever, apply 
to employment contracts. In the past, principally in times of war, some element of 
conscription and state-directed labour has admittedly been found to be necessary, 
but in ordinary conditions — and perhaps in all modern conditions — the idea of 
the nationalisation of labour is difficult to justify. 

The ultimate failure of the private violence, competition and property rights 
arguments means that the justification for Lumley cannot rest solely on the 
wider reasons for enforcing contracts, as some writers have claimed. Lumley 
liability is not a logical consequence of the existence of contract law. But that 
conclusion does not in itself dispose of the contention that, even if there is 
no purely logical connection between contractual liability and Lumley 
liability, Lumley liability makes contract law work better. We now turn to that 
contention. 


ADDING TO THE BENEFITS OF CONTRACT LAW? 


Acentral argument against Lumley is that the plaintiff already has a perfectly good 
remedy in contract against the person who is persuaded to breach the contract, so 
why should the plaintiff automatically have another remedy against the persua- 
der? The plaintiff has chosen to contract with the contract breaker, and one of 
the risks of choosing to contract with one person rather than another is that some 
people are more likely than others to break their contracts. The plaintiff accepted 
that risk when choosing this particular contractual partner, and it is arguably no 
business of the law to impose duties on third parties to protect the plaintiff from 
the consequences of that acceptance of risk. 

Furthermore, the response that the contract breaker is somehow the tool or the 
instrument of the persuader is unreal and insults the autonomy of the contract 
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breaker.” It is based, perhaps, on the stereotype that workers who go on strike are 
simply the tools of manipulative union bosses who have their own sinister objec- 
tives — political objectives in the British stereotype and corrupt objectives in the 
American stereotype. The reality is far more complex. Strikes need organising or 
they fail. Collective bargaining only works as long as it is collective. If individuals 
peel away, the employees will lose. It is therefore in the interests of strikers that the 
strike is organised, and that is what unions do. In particular, they provide a collec- 
tive forum in which the decision to strike can be taken — there would not be much 
point in a strike in which workers struck individually at different times — and 
incentives for strikers to stay with the strike. These include benefits (eg strike 
pay), psychological support (eg meetings and protests) and-sanctions (eg picketing 
and ostracism of blacklegs). The union is as much the strikers’ agent as the strikers 
are the union’s agent. The persuasion to breach contracts of employment consists 
of carrying out these organisational tasks — helping people to act together at the 
same time and to continue to act together. 

The most important reason, therefore, that scholars give to justify Lumley v Gye 
is an attempt to say why the law should grant the extra remedy against the per- 
suader. That reason is, to quote Simester and Chan that ‘the community as a whole 
would ... suffer were the general regime of contract law to be undermined’.** 
The idea is that the purpose of contract law is to increase the confidence of those 
who enter into deals that the deals will be carried out. Allowing plaintiffs to sue 
persuaders increases that confidence, because it means that persuaders will be dis- 
couraged from trying to persuade contractors to breach their contracts for fear of 
having to pay damages. If we took Lumley away or seriously limited its scope, the 
likelihood of breach would increase and that would undermine confidence in the 
ability of contract law to deliver its benefits. That in turn would reduce the num- 
ber of deals done and, since deals increase the welfare of both parties, that would 
reduce the general welfare. 

This is a powerful argument, but it is built on two flawed assumptions. The 
first is the assumption that maximising the number of deals maximises the gen- 
eral welfare. It is not necessarily a good idea to maximise the total number of 
deals. Deals only add social value if they create a surplus that the parties can share. 
What if we know that carrying out a particular deal will not produce a surplus, 
and that, indeed, it will produce a loss? In that case we would not want the deal to 
be carried out, because it would reduce the general welfare.” The second assump- 
tion is that it is always worthwhile investing more and more in certainty. That is 
not the case. We could, presumably, add even more certainty to contracts by mak- 
ing it a criminal offence to breach a contract. We do not do this for at least three 
reasons: first the benefits from the extra certainty are outweighed by the costs 
both to the contract breakers and to the public of carrying out the sanction; sec- 
ondly, very high levels of certainty have the problem that, like a strict liability 
rule in tort, they remove the incentive for people to protect themselves from 





57 Cf Simester and Chan, n 12 above, 134 and 147 (criticising Weir on this point). 

58 Simester and Chan, ibid, 144. 

59 This argument is the main thrust of Stephen Shavell’s analysis of contract law in Foundations of 
_ Economic Analysis of Law (Cambridge, Mass: Harvard UP, 2003) chs 13 and 15. 
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disappointment by, for example, taking care about whom they choose as a con- 
tractual partner; and thirdly, since contract law is an optional regime, the effect of 
such a rule might be that contracting parties would opt out of state contract law 
altogether. 

The significance of the first flawed assumption is that it makes no sense to pile 
up incentives to carry out losing contracts. Some commentators seem to think 
that as long as Lumley increases the chance that contracts will be carried out, which 
it might well do, its place in the law is unassailable. But if the law increases the 
chances of losing contracts being carried out, it is doing harm, not good. As a 
public service, contract law should not reduce the general welfare without good 
reason. If possible, as long as doing so does not entail disproportionate cost, the 
law does most good where it has the effect of sorting contracts into winning and 
losing propositions and it increases the chances of winning contracts being car- 
ried out while reducing the chances of losing contracts being carried out. 

The argument for Lumley would be that there is nevertheless a good reason to 
enforce losing contracts because contract law provides the parties with the facility 
to give each other credible commitments, and that the credibility of those com- 
mitments would be reduced if there was less enforcement, even where perfor- 
mance would not produce a joint surplus. But it is not at all clear that this is so. 
The credible commitment function seems to be adequately fulfilled by a rule that 
says that, to escape a losing contract, all one has to do is pay the other side com- 
pensation equivalent to its originally expected profit. Neither side would want 
enforcement of the performance of the contract in circumstances in which perfor- 
mance leads to greater losses for the parties, taken together, than non-perfor- 
mance.” In such circumstances, the compensated party will be indifferent to 
performance, since it will have what it expected to have anyway, and so the other 
sides preference for non-performance is decisive. The only credibility required is 
that the contract will be performed where at least one side believably prefers per- 
formance to non-performance.™ 

Much of the debate about Lumley revolves around the argument that, for var- 
ious reasons, the compensated party will not be satisfied with the damages to 
which it is entitled and will not in reality be indifferent between performance 








60 See Shavell, ibid. As Shavell points out, the situation might be different if contracts specified what 
the parties wanted to happen in all circumstances, so that we would know that they always 
wanted the contract to be enforced, but that is not the case with real contracts. See below, text at 
n 89. We are, of course, making an assumption that the parties would not have agreed a losing 
contract and would therefore not want it enforced, but that assumption seems reasonable in most 
circumstances, 

61 Andrew Simester has suggested that one should still be able to say, despite the desirability of an 
‘efficient breach’, that the reduction in ex ante certainty that permitting such a breach might gen- 
erate constitutes an independent reason for not acting on the desirability of allowing the breach to 
occur. The counter-argument is that one has to go back to why ‘efficient breach’ is desirable. 
According to Shavell, it is desirable because we cannot pretend that the parties would have wanted 
the contract to be performed in the new circumstances that have arisen ~ that is circumstances in 
which the contract will not produce ajoint surplus. Increasing the level of certainty that a contract 
will be performed in circumstances in which performance is loss-making is inherently a bad 
thing, not a good thing. It will discourage the making of deals that would otherwise enhance both 
parties’ welfare. 
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and non-performance, so that the other sides preference for non-performance 
cannot be decisive. Some commentators argue, for example, that normal expecta- 
tion damages do not take fully into account all the victim’s losses, especially in 
long-term contracts in which the parties might have invested in ways that are spe- 
cific to that particular deal and not recoverable by being used in other deals.” But 
the obvious retort is that since the problem lies with the sensitivity of contract 
damages to the victim’s real losses, the cure must lie in reform of those damages, 
not in expanding the law of tort in ways that will not always be advantageous.” 

Another version of the same point is that where there are extra-legal reasons 
why the victim will not sue the contract-breaker, the victim is not satisfied by 
contract law and requires added protection.“ The obvious example is the 
employer who is the victim of a strike, where, for the industrial relations and 
other reasons we have mentioned, employers do not sue their striking employees. 
Thus, allegedly, contract law does not protect employers and they need tort law 
protection against strike organisers. The problem with this argument is that if the 
employer chooses not to enforce its contractual rights because of other considera- 
tions, that is the employers choice. Weighing up the costs and benefits from its 
own point of view, the employer has chosen not to enforce. That means, whatever 
the employer says, that the employer prefers non-performance to enforcement of 
the contracts. It might be true that the employer would prefer there not to be a 
strike, compared, that is, with the employees’ working normally. There will be a 
sum of money that would make the employer indifferent between there being a 
strike and there not being a strike. But the fact remains that the employer prefers 
not to take that sum from the employees because of the other costs of doing so. The 
employer must have known about those other costs when deciding to contract 
with the employees. Contract law protects expectations of performance by the 
other contracting party, not performance by the whole universe. When I make a 
contract with someone to do something, I do not expect that, by making the 
contract, the whole world comes under an obligation to ensure that it is per- 
formed. Therefore, contract law fully protects the employers expectations merely 
by giving the employer the option to sue if it wants to. 

The first flawed assumption, however, probably makes relatively little differ- 
ence in the Lumley debate, because in Lumley cases we are not normally consider- 
ing contracts in which performance would produce a joint loss between the 
original parties. Instead we are usually looking at attempts to change the distribu- 
tion of benefits between the original parties (labour disputes) or new opportu- 
nities to make a higher overall surplus (cases of luring employees away to better 
jobs — as in Lumley itself). 

The second flawed assumption is, however, very important. The mere fact that 
Lumley increases certainty of performance is not a sufficient argument for it. One 
might, however, recast the argument for Lumley in more specific terms. The argu- 
ment would be that the prospect of a breach of contract action does not provide 





62 Eg L. BeVier, ‘Reconsidering Inducement’ (1990) 76 Virginia Law Review 877. 

63 See E McChesney, “Tortious Interference with Contract versus “Efficient” Breach: Theory and 
Empirical Evidence’ (1999) 28 Journal of Legal Studies 131. 

64 See eg Bagshaw, n 12 above. 
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the plaintiff with enough certainty that the contract will be carried out, and that 
adding the possibility of an action against the persuader means that the benefit 
from the extra deals done because of the added certainty will outweigh the costs 
of providing that certainty. We cannot tell a priori what that balance would be, but 
we can look for empirical indications. 

The costs include the costs of providing this extra service (ie legal costs), the 
losses flowing from reduced care in choosing contractual partners and the costs 
of parties opting out of the state contract system altogether (eg public order pro- 
blems and monopoly problems). The costs also include, in the luring away cases, 
the loss of the extra total benefits that might have flowed from a successful luring 
away — that is cases where the parties to the new contract can fully compensate the 
claimant and still produce a new joint profit. It might be argued that where such 
an arrangement is possible, all the parties have to do is get together and negotiate a 
release of the original contract, so that the Lumley rule makes no difference. But 
the difference is that the Lumley rule complicates the negotiations. The claimant 
can demand a settlement of its action against the persuader independently of its 
negotiation with the contract-breaker. The Lumley rule requires three negotiations 
(claimant with defendant, claimant with contract-breaker and contract-breaker 
with defendant) whereas without it there would only be two negotiations (clai- 
mant with contract-breaker and contract-breaker with defendant). The defendant 
could simplify matters under Lumley by offering an open-ended indemnity to the 
contract-breaker and informing the claimant of that indemnity as a way of set- 
tling the dispute between them, but the effect would be that the contract-breaker 
and the claimant would have no incentive to settle at a realistic level and the 
defendant would have signalled to the contract-breaker its own desperation to 
acquire the contract~breaker’s services. As a result, one would not expect such an 
indemnity to be offered very often. 

Some American scholars have nevertheless concluded that, on the contrary, 
Lumley generates lower transactions costs. There is, however, a serious difficulty 
in transporting their argument across the Atlantic. Perhaps because American jur- 
isdictions do not seem to have accepted any equivalent of the Allen v Flood% doc- 
trine that merely harming someone else’s economic interests, even intentionally, 
cannot be tortious, American discussions appear to assume that if the Lumley rule 
exists and is obeyed, a potential inducer will be unable to make any contact at all 
with the potential contract-breaker and so will confine its negotiations to the 
plaintiff. Only after receiving a release from the plaintiff will it begin negotiations 
with the potential contract-breaker.. But this is not necessarily what happens 
under Lumley in England. Let us say that football team C wants football team 
E's manager (S) to leave E and join C. Ss contract with E has many years to run, 
a fact known to C. C does not violate the Lumley rule simply by saying to S “Will 





65 See BeVier, n 62 above, 922 and McChesney, n 63 above, 149—152. 

66 [1898] AC 1. The law in the US seems to be so unclear that researchers have to undertake statistical 
analysis to find out what it is. See McChesney, n 63 above. One should also note that the law in 
US jurisdictions is further complicated by the doctrine of employment-at-will (the doctrine that 
employment contracts are presumed to be terminable without notice by either side), a doctrine 
that does not exist in England. 
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you approach your board to negotiate a release from your contract?’ Such an 
approach by S would not itself be a breach of contract, and therefore cannot count 
as the simple Lumley tort. Furthermore, it could not count as interference in con- 
tractual performance or business relations either unless (a) there was some loss — 
which there is not if the only outcome is negotiation, and (b) there were unlawful 
means. The Lumley rule merely prevents C from saying to S, ‘Ignore your contract 
with E and come and work for us’ Thus the argument cannot work in England 
that if the rule in Lumley is obeyed, the parties avoid the expensive business of 
negotiating or litigating the amount of compensation the contract~breaker has to 
pay the plaintiff’ They will be busy negotiating precisely that, and at the same 
time the extent to which the defendant will underwrite the contract-breaker’s 
payment to the plaintiff. l 

We have seen that the costs are disputed. What of the benefits? One might sup- 
pose that employers would claim that reducing the threat of strikes will mean that 
they are far more willing to invest and to create employment. On the other hand, 
reducing the threat of strikes might only mean that employers become more will- 
ing to use labour instead of investing in capital equipment and technological 
advances, with unclear long term effects. It might even mean that there is a dete- 
rioration in economic performance, since the threat of strikes might make 
employers more willing to listen to employees grievances, which in the long 
term pays for itself in higher levels of co-operation. One possibility, for example, 
is that if employees know that they will not be able to organise strikes, their over- 
all willingness to stay with a particular employer will decline and they will 
become more willing to change jobs — with deleterious effects on employers 
who need to train their workforce specifically to work for that firm. 

Because of the mass of other factors that might be relevant, specifying Lumley’s 
benefits in the employment field presents a formidable econometric challenge. 
Nevertheless, the extensive withdrawal of union immunities in Lumley cases in 
the early 1980s, however, gives researchers something to work on. The economic 
conventional wisdom is that reducing the capacity of workers to organise strikes 
significantly improved UK economic performance.® One piece of evidence is 
that more employers believed that unions were bad for their firm’s performance 
in the 1980s than in the 1990s.” There is also objective evidence of the legislations 
positive effects on profitability.” There are, however, economists who claim that 
the precise aggregate economic effects of the 1980s legislation are either not 





67 McChesney, n 63 above, 151. Another point is that McChesney compares the situation in which 
damages are paid for breach of contract with the situation in which the parties obey the Lumley 
rule. Surely one should compare the situation in which damages are paid for breach with the situa- 
tion in which there is a breach of the Lumley rule. Otherwise, one is comparing a situation of non- 
compliance with a situation of compliance. 

68 See M. Kitson, ‘Failure followed by success or success followed by failure? A re-examination of 
British Economic Growth since 1949’ in Floud and Johnson (eds), The Economic History of Britain 
Since 1700, vol 3:1939-1999 (Cambridge: CUP, 3rd ed, 2004) 27, 51. 

69 S. Machin and M. Stewart, ‘Unions and the financial performance of British private sector estab- 
lishment? (1990) 5 Journal of Applied Econometrics 327, and , “Trade Unions and financial perfor- 
mance’ (1996) 48 Oxford Economic Papers 213. 

70 N. Menezes-Filho, ‘Unions and Profitability over the 1980s: some evidence on union-firm bar- 
gaining in the UR’ (1997) 107 Economic Journal 651. 
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proven, since other changes were overwhelmingly important, such as changes in 
product markets and in management techniques, or that the effects were small.” 

The direct evidence for saying that Lumley’s benefits outweigh its costs is 
therefore far from overwhelming. One question we might ask, however, is 
whether the parties themselves really want the extra service the Lumley rule pro- 
vides. An argument for Lumley is that if the parties really do not like its effects, 
they can opt out of it. They can include in their deal a provision that neither side 
will use its Lumley rights against persuaders of the other side. Such an agreement 
seems to offend against no rule of public policy and ought to be a perfectly valid 
agreement about the use of private rights. The fact that parties do not appear to 
include such provisions in their agreements seems, therefore, to suggest that they 
are content with the Lumley rule.” Furthermore, one might argue that if there 
were no Lumley rule, it would be difficult for the parties to opt in to the extra 
protection it provides. Opting in would require the consent of the potential per- 
suaders, who are too numerous to find. 

The objection to this argument is that, at least in strike cases, the consequences 
of the Lumley rule are not symmetrical for the parties to the contract. If each sides 
Lumley rights were worth the same to them, and both sides agreed to give them 
up, we could indeed conclude that the parties believed that their Lumley rights 
were more trouble than they were worth, so that their failure to do so would be 
an indication that the parties believed that their Lumley rights were worthwhile. 
But the Lumley rule gives employers a great advantage, since it is very useful for 
employers but very unlikely to be much use to employees. All we can conclude 
from the absence of terms in employment contracts excluding Lumley liability is 
that employees are not prepared to offer enough to employers to induce employ- 
ers to agree to give up their Lumley rights. But such a failure is as likely to be the 
result of wealth effects, that employees would have to give up a high proportion of 
their income to achieve their aim, as of employees’ really valuing the right less 
than the employer. That, in turn, means that we cannot conclude that the reason 
the parties fail to opt out of the Lumley rule is that the Lumley rule maximises the 
joint wealth of the parties, at least independently of their relative initial wealth. 

Another problem is the fact that those who have rights settled on them by the 
law often treat them as more valuable simply because they have them.” The Lum- 
ley rule sets up a regime under which, if one agrees a contract of employment, one 
is also agreeing that one will not engage a union to help one organise a strike. The 
question is whether the fact that employees do not negotiate terms in their con- 
tracts of employment saying ‘employees are allowed to use unions to help them 





71 See W. Brown, ‘Industrial Relations and the Economy 1939-99’, in Floud and Johnson (eds), n 68 
above, 417—423. 

72 Cf the argument that parties to commercial contracts who are dissatisfied with the possibility of 
restitutionary damages will contract out of that possibility, thus negating, though at some cost of 
extra negotiation, the effects of A-G v Blake. See D. Howarth, ‘Profits from breach of contract’ in S. 
Hedley and M. Halliwell (eds), The Law of Restitution (London: Butterworths, 2002) 207, 224. For 
the notion of restitutionary damages as a default rule, see generally D. Campbell and D. Harris, ‘In 
Defence of Breach’ (2002) 22 Leg Stud 208. 

73 See eg D. Kahneman J. Knetch and R. Thaler, ‘Experimental Tests of the Endowment Effect and 
the Coase Theorem, (1990) 98 Journal of Political Economy 1325-48. (and in C. Sunstein (ed), Beha- 
vioral Law and Economics (Cambridge: Cambridge University Press, 2000). 
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organise strikes’ means that the parties agree that unions are more trouble than 
they ate worth. If this were the case, we would expect the same result to obtain 
if the entitlements were different and the starting point was that employers were 
presumptively taken to agree that employees were allowed to use unions to help 
them organise strikes. If that were the case, we should see agreements under 
which employees, perhaps in exchange for higher wages, contract out of their 
right to use unions to organise strikes. If we would not see such agreements, we 
cannot conclude that the parties both think that unions are more trouble than 
they are worth. We can only conclude that whichever side the law favours ends 
up valuing its position more highly than the other side. 

One suspects that the position is indeed that the parties would leave alone 
whatever allocation of rights the law happened to make. It is, however, difficult 
to resolve the issue empirically, since the times when easily-acquired union 
immunities against Lumley were part of the law tended also to be times when 
the law made it difficult for employers and employees to agree no-union or no- 
strike deals, for example by making it legally risky to dismiss or discipline work- 
ers for going on strike or for joining a union. 

Another problem with requiring employees to negotiate clauses that allow 
them to use unions to organise strikes is that employees who ask for such clauses 
are sending a signal that they are more likely to go on strike than employees who 
do not ask for such clauses. That might not be true of the individuals concerned — 
they might all be equally likely to strike — but since each potential employee does 
not know what other potential employees will ask for, it will seem safer, in a 
manner similar to the prisoners’ dilemma, for each employee not to ask for such 
a clause. 

The importance of the similar effect of the Lumley rule and a‘no-union’ agree- 
ment is nevertheless that it shows how it would be possible for there to be a legal 
system in which the parties could opt into the Lumley rule without having to 
negotiate with the rest of world. If the starting point is no Lumley rule, employers 
could obtain a position similar to that in Lumley by persuading their employees to 
agree to ‘no union terms. One might object that Lumley means that the union is 
liable, rather than the employees, so that Lumley is not the same as the employees’ 
agreeing not to use a union. But the difference is not as great as it looks once one 
remembers that unions are devices through which employees further their own 
ends. Employees set up an agent and give that agent powers over themselves so 
that they can more effectively co-ordinate their own efforts.“ The union is the 
employees in another guise.” A sceptic might retort that this description of a 
union does not take into account the possibility that the union might transfer 
resources from members who are not on strike, members who work for other 








74 C£J. Elster, Ulysses and the Sirens (Cambridge: CUP, 1984). 

75 Andrew Simester points out that this argument, and several others in this part of the article, are 
very specific to the employment context — with the implication that all we need do is exempt 
employment contracts from the scope of Lumley v Gye (which would remove 60% of the reported 
cases) but otherwise carry on as before. Apart from the objection that such a manoeuvre would still 
allow unions to be portrayed as enjoying a special status in the law (see above, text at n 36 above), 
there is no reason to believe that this particular point is employment-specific. Trade associations 
and even joint ventures might generate similar structures of co-ordination and negotiation. 
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employers, for example, so that the employees are drawing on resources beyond 
their own. But in this respect unions are only like insurance companies, spreading 
risk and expenditure over time, and one would expect that over the long term, 
union members would receive services equivalent to their input. 

But one might still argue that a ‘no union’ agreement would not give the same 
degree of certainty to employers as the Lumley rule.”° Although both approaches 
in principle disrupt the employees’ ability to co-ordinate themselves and thus 
reduce the likelihood of breach, the Lumley rule means that employers have two 
sets of funds to proceed against, the employees’ own funds and the union’s funds, 
which means that they are more likely to obtain damages. It also appears to mean 
that employers can avoid the problems of suing their own workforce. But it is not 
clear that this is so. An injunction could be issued against employees forbidding 
them to listen to the union just as an injunction can be issued against the union 
forbidding it to speak to the employees. Neither of those injunctions requires the 
employees to return to work. The question comes down to the problem of the 
employer's desire not to upset its long-term relationship with its workforce. There 
are two objections to taking this point as being decisive in favour of Lumley” 
First, it is far from clear how different in terms of long-term relationships suing 
the employees’ union is from suing the employees themselves. The union is the 
employees’ agent, a device they themselves set up. Disrupting its operation is a 
hostile act towards the employees. No doubt employers tell themselves that the 
union is an unwelcome outside influence and they can get along with their 
employees much better without it, but one suspects that this explanation would 
not work for employees who willingly take part in strikes. In the long term, 
employers who believe that they are better off without unions might slowly 
replace pro-union employees by anti-union employees, but that simply amounts 
to admitting that the long-term relationship between the employer and the strik- 
ing employees has broken down. Secondly, the risk that bringing a legal action for 
breach of contract will undermine long-term relationships is an ordinary com- 
mercial risk that applies across the whole of economic life. The fact that, in the vast 
majority of disputes about contracts, the parties prefer to keep their lawyers well 
away from each other, and from the courts, is not an indication that there is a need 
for more legal remedies. If anything, it suggests the opposite. 

There is no evidence to suggest, therefore, that contracting parties themselves 
are united in a belief that the extra service offered by the Lumley rule is worthwhile. 
No doubt its obvious distributional effects mean that employers believe that it is an 
excellent rule, whereas employees and unions believe that it is a bad one. 

Another possible indication of the balance between the extra certainty the 
Lumley rule produces and its costs is that in negligence law, in which the assess- 
ment of risk is a central concept, the position is very different. In cases in which 
contractual incentives already exist, courts will usually say that there is no need 








76 A‘no union agreement would admittedly deprive employees of more than their ability to orga- 
nise strikes. They would lose any other benefits they might derive from union membership. But 
we are concerned here with whether ‘no union’ clauses are the equivalent of Lumley for employers 


rather than for employees. 
77 See Howarth and O'Sullivan, n 11 above, 872. 
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for a duty of care. The classic example is Gran Gelato Ltd v Richcliff (Group) Ltd,” 
which concerned negotiations about a sub-lease. Solicitors for the grantor of the 
sub-lease negligently omitted to tell the plaintiff about a break clause in the head 
lease, the exercise of which would, and in the event did, bring the plaintiff’s sub- 
lease to an end. The plaintiff sued the grantor for breach of contract and misrepre- 
sentation, but it also sued the solicitors in negligence. The solicitors argued suc- 
cessfully that, since they were bound in contract to their own clients and their 
clients were bound in contract to the plaintiff, and that detrimental conduct by 
the solicitors would normally result in liability on the part of their clients, any 
extra liability in negligence to the plaintiff would be superfluous. It would be a 
costly exercise in loss shifting, accompanied by no additional benefit. Gran Gelato 
is in a tradition of decisions on the recoverability of pure economic loss in negli- 
gence stretching back to Cattle v Stockton Waterworks Co,”” which decided that Lum- 
ley did not extend to negligence. If the defendant negligently causes the plaintiff's 
contract to become less valuable, the responsibility rests with the plaintiff for 
arranging its contracts so that it would suffer loss in the circumstances of negligent 
interference. In Cattle, the plaintiff had made a fixed price contract to make a tun- 
nel for a farmer, and was unable to protect its financial position when, because the 
defendant's carelessness resulted in flooding of the farmer's land, the work could 
not be finished on time. The plaintiffs loss arose from a fact within the plaintiff's 
own control, namely that the contract with the farmer was for a fixed price.” 
Why should intentionality on the part of the defendant make any difference to 
the assessment of the costs and benefits of extended liability? At this point the argu- 
ments of the supporters of Lumley tend to become more ontological, claiming, for 
example, that there are some acts one cannot adequately describe without stating 
the actor's intention. In the classic example, if one sees a person striking someone 
on the back with an open hand, are they congratulating the other person, welcom- 
ing them or preventing them from choking? The person’s intention is determina- 
tive." But the relevance of these and similar points to Lumley is somewhat obscure, 
since in both Lumley and Cattle the defendant’ act could be described quite inde- 
pendently of the harm in the case. In both cases, the harm was that the plaintiff was 
poorer than the plaintiff expected. In Lumley the defendants act was signing up a 
singer to sing in his theatre. In Cattle, the defendant's act was running a water com- 
pany. In both cases the harm comes about as a side effect of the defendant’ activity. 
Intention, or at least knowledge, is, however, relevant in a more straightfor- 
ward way. Liability is more likely to cause an increase in contractual compliance 
at less cost in cases in which persuaders know that they are inducing a breach of 
contract than in cases in which they do not. In cases in which persuaders do not 





78 [1992] Ch 560, [1992] 1 All ER 865. 

79 (1875) LR 10 QB 453. 

80 Sometimes the point is made that the claimant should be able to succeed against the defendant 
because the contractor (the farmer in Cattle) might not be worth suing because of insolvency. The 
answer to that point is that the financial unreliability of the contractor is an ordinary commercial 
risk around which the plaintiff could have contracted, at least at a price. The most obvious method 
is to ask for payment in advance. 

81 See Simester and Chan, n 12 above, 150, citing J. Finnis, ‘Intention in Law’ in D. Owen (ed), Philo- 
sophical Foundations of Tort Law (Oxford: Oxford University Press, 1995). 
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know that they are inducing a breach of contract, the prospect of liability would 
have the effect of making them take more steps to find out whether there was a 
contradictory contract and what its terms were, which would be a costly addition 
to transactions costs, whereas if the defendant already knows about the contract 
there is no such additional cost. Therefore, imposing liability on those who know 
about a contract produces whatever effect it might have on compliance at lower cost 
than imposing liability on those who did not know but merely could have known. 

Nevertheless, although imposing liability on those who know is less costly 
than imposing liability on those who do not know, imposing liability on those 
who know might itself still not be worthwhile. The distinction between knowing 
and negligent defendants results in putting a premium on not knowing, and con- 
sequently a premium on being able to produce evidence that one had not discov- 
ered the relevant facts. The social utility of this incentive is obscure. The fact that 
Cattle declined to let Lumley control negligence actions might be an indication 
that the court thought that Lumley underestimated the total costs produced by 
the rule, not just that applying Lumley to inadvertent persuaders was not worth- 
while. The court might merely have felt bound by Lumley on its own facts. 

A final indication of the Lumley rules balance of costs and benefits, or at least a 
possible project for future comparative investigation, is whether, if it did not exist, 
contracting parties would perceive its absence as such a challenge to contractual 
certainty that they would seek substitutes for it. We have already discussed ‘no 
union’ clauses in contracts of employment. It seems unlikely, although we do not 
know for certain, that if employers had to seek such clauses openly, they would 
think that they were worth the trouble. Would there be similar attempts at substi- 
tution in other contexts? If substitution seems implausible, it should also seem 
implausible that the Lumley rule is highly valuable. In ‘luring away’ cases, for 
example, if the Lumley rule did not exist, one possible substitute would be a ‘esti- 
tutionary damages’ clause in the contract with the employee, a clause that said that 
if the employee accepted a job with a competitor in breach of contract, the 
employee would have to pay over to the employer any improvement in the 
employee's pay from the new job, plus, perhaps a sum to represent any improve- 
ment in working conditions. In the past such a clause might have been thought to 
be an unenforceable penalty, but one of the effects of Attorney-General v Blake?’ is 
presumably that it is now difficult to argue that restitutionary damages are con- 
trary to public policy.” It might be that employers will have other reasons to try 








82 [2001] 1 AC 268, [2000] 4 All ER 385. 
83 The European Commission seems to take a different view, that non-compensatory damages 
should count as contrary to European public policy for the purposes of the enforcement of for- 
„eign judgments under ‘Rome IP (see European Commission, ‘Proposal for a Regulation of the 
European Parliament and the Council on the Law applicable to Non-Contractual Obligations 
(“Rome II”)’ (COM (2003) 427 — C5-0338/2003 — 2003/0168(COD), 22 July 2003) Article 24). 
Explaining the inconveniences of this proposal, which seems to have been inspired by the desire 
to exclude US anti-trust treble damages claims, lies outside the scope of the present article, but 
fortunately the European Parliament might propose an amendment that merely allows member 
states to have a public policy rule of their own excluding the enforcement of non-compensatory 
damages. See Committee on Legal Affairs and the Internal Market (Rapp. Wallis), Draft Report 
(Revised Version) on the proposal for a European Parliament and Council regulation on the law 
applicable to non-contractual obligations (“Rome II”)’ 5 April 2004. 
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to impose restitutionary damages clauses, so that we might have difficulty 
separating out the effects of substitution and innovation, but it seems at least 
implausible that the abrogation or restriction of the rule in Lumley would by 
itself lead many employers to seek the additional certainty represented by a resti- 
tutionary damages clause. Where there is competition for highly skilled employ- 
ees, which is where such clauses might matter, employers might find the price 
they would have to pay for such a clause to be too high, either in terms of 
extra pay or in terms of the difficulty in finding employees willing to work on 
those terms. 

For all these reasons, we should reject the argument that Lumley’ benefits, 
particularly the added certainty it brings to contractual performance, must in all 
circumstances outweigh its costs. Certainty is costly and we might already have 
enough of it. Lumley’s effects seem more to be on the distribution of income and 
wealth between employers and employees than on the efficiency of the allocation 
of resources. 


LUMLEY, BLAKE AND EFFICIENT BREACH 


At this point, the similarity between the Lumley debate and the debate about the 
account of profits remedy in contract should have become apparent. Lumley is the 
kind of case that those who dislike the idea of efficient breach of contract find 
congenial. Efficient breach is also the bugbear of those who want to see the wider 
use of ‘restitutionary’ damages in contract law, on the ground that contracts 
deserve more respect than the efficient breach view allows them. Lumley is a case 
that allegedly supports the view that the very idea of efficient breach is immoral. 
Supporters of the idea of efficient breach are thought to believe that, in a ‘luring 
away’ case, if the deal between the persuader and the contract-breaker is more 
profitable than the original contract between the plaintiff and the contract- 
breaker, the law should encourage breach of the original contract. Lumley opposes 
the efficient breach view because it announces that persuasion to commit even an 
efficient breach is wrong. It is no coincidence, for example, that Lumley and using 
the account of profits remedy for breach of contract have both been justified on 
the ground that contractual rights should be treated as if they were property 
rights.** Although it is perfectly possible to believe that Lumley is justified on eco- 
nomic grounds as protection of property — that the extra protection of productive 
capacity it provides is worth the added inconveniences it brings” — a true believer 








84 For Lumley as protection of property rights, see Bagshaw, n 12 above and Epstein, n 53 above (and, 
from a more economic perspective, McChesney, n 63 above). For ‘restitutionary damages’ for 
breach of contract as a protection of property rights, see eg the Israeli case Adras Building Material 
v Harlow & Jones GmbH 42(1) PD 221, 3 Restitution Law Rev 235 (1995) and L. Smith, ‘Disgorge- 
ment of the Profits of Breach of Contract: Property, Contract and “Efficient Breach”’ (1994-1995) 
24 Canadian Business Law Journal 121. For a critique of the latter see H. Dagan, ‘Restitutionary 
Damages for Breach of Contract: An Exercise in Private Law Theory’ (2000) 1 Theoretical Inquiries 
in Law 115 and E. Weinrib, ‘Punishment and Disgorgement as Contract Remedies’ (2003) 78 
Chicago-Kent Law Review 55. 

85 This is Roderick Bagshaw’ position, for example. 
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in restitutionary damages for breach of contract is not likely to be an opponent of 
Lumley. 

It is perhaps unfortunate: that, no doubt for dramatic effect, early efficient 
breach theorists chose luring away cases, or at least ‘better deal’ cases, to illustrate 
their point. More recently, attention has focussed on less morally dangerous 
examples, such as cases of unexpected changes in costs of production.” Suppose 
the parties contract on the assumption that the seller’s production costs will make 
the deal profitable for both sides, but, due to unexpected changes in costs, that 
assumption turns out to be wrong and the deal is now a losing one. The sellers 
net loss will be greater than the buyer's net profit. It does not promote the general 
welfare to make the parties perform such a contract, and they would not have 
entered into it in the first place if they had known what the sellers costs were 
going to be. The question is which contract remedy allows the parties to avoid 
wasting resources by performing the contract but does not allow parties to refuse 
to perform where performance would still be value-enhancing. Restitutionary 
damages are not the answer. They would cause the seller to perform the contract 
regardless of the increase in costs, since all the benefit to the seller of not perform- 
ing would be taken away. Conventional expectation damages are a better 
answer. The seller refuses to perform if and only if it can satisfy the buyer's origi- 
nal expectations and still be better off by not performing. It is not really ‘breach’ 
that is efficient so much as expectation damages for breach. Expectation damages 
provide incentives to act in an efficient way. 

The morality of the breacher’s behaviour has to be seen in the context of two 
facts: first, that the contract did not itself cover all eventualities (it would normally 
have been prohibitively costly to do so) and did not cover the eventuality in ques- 
tion;® and, secondly, that the parties would not have contracted in the first place 
had the eventual costs been known.” In those circumstances, the seller’s breach 
seems no more immoral, and perhaps less immoral, than the buyer's insistence 
on performance in circumstances in which the buyer knows that the contract 
would never have been made if the true costs had been known and the buyer is 
offered full compensation. The buyer seems to be engaged in a form of contrac- 
tual sadism. . 








86 S. Shavell, ‘Damage Measures for Breach of Contract’ (1980) 11 Bell Journal of Economics 466; L. 
Kornhauser, An Introduction to the Economic Analysis of Contract Remedies’ (1986) 57 Univer- 
sity of Colorado Law Review 683; R. Posner, Economic Analysis of Law (Boston: Little, Brown, 4" ed, 
1993). See generally A. Edlin, ‘Breach Remedies’ in P. Newman (ed), The New Palgrave Dictionary of 
Economics and the Law (Basingstoke: Palgrave Macmillan, 2002). 

87 Shavell, n 59 above. I am grateful to John Armour for pointing out this change in approach by 
economists of contract law. A similar point is made by Campbell and Harris, n 72 above, although 
they tend to regard efficient breach’ as an argument about the ‘better deal’ example alone, and to 
regard the increased costs example as something different. This appears, however, to be a matter of 
terminology rather than substance. 

88 For a cogent account of the economic and other shortcomings of restitutionary damages for 
breach of contract, see Campbell and Harris, n 72 above. 

89 The tendency of lawyers to construe contracts as if they anticipated eventualities that they did not 


anticipate in reality should be ignored when assessing the morality of the breacher’s behaviour. 
90 See Shavell, n 59 above. : 
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There is another way of putting the point. One argument in favour of both 
Lumley and restitutionary damages is that if I contract with you that I will do X 
if you do Y, and then you do Y, I should immediately do X. The argument goes 
that if I stop to think whether it is in my best interests to do X, I have done you a 
wrong even if, in the event, I decide to do X. I have done the right thing but for a 
bad reason.” The counter-argument is, aside from the legal importance of the fact 
that you have suffered no loss, that if circumstances change, so that doing X is 
now far more onerous for me than we expected, and you know that performance 
is now more onerous for me, it is no more immoral for me to have second 
thoughts about performing than it is for you to insist on performance, especially 
when I am offering you compensation. 

The real issue is not whether efficient breach theories are somehow inherently 
immoral, for they are not. The issue is how they play out in the precise circum- 
stances of strike cases and luring away cases. In strike cases, the equivalent of the 
change in production costs would be where employees’ pay has been eroded by 
inflation but the employers revenues have kept pace with inflation (since the 
employer has charged inflated prices for its goods or services). All the parties 
know that the employees would not have contracted at the current rate of pay 
had they known what it would be worth now, especially if the employer's profits 
are rising. Is it necessarily more immoral for the employees to organise themselves 
into a collective breach of contract than for the employer to insist on performance 
on a basis that the employer knows would not have been agreed had the full facts 
been known? 

One might suggest at this point that it would be better to adopt the view that, 
in such cases, strikers are not in breach of their contracts of employment in the 
first place.” That view has attractions, but it is difficult to see how it fits with 
English contract doctrine. Nearly all strikes are breaches of contract. They are 
not, for example, suspensions of contracts.” To read into contracts of employment 
an agreement to allow employees to refuse to work whenever refusal to work is 
justified is, to say the least, a daring interpretation of the intention of the parties. 
The fundamental problem is that tort law usually adopts a fault test for breach 
(and in the torts we are considering here a test of grave or intentional fault), 
whereas English contract law uses fault as a test for breach only if the contract 
provides that it should. It uses a form of strict liability as its default rule. The 
aim of keeping the tort and contract tests for breach in line is not necessarily 
a bad one, but in English law they are out of line ab initio?* In addition, 


91 See Simester and Chan, n 12 above, 152. 

92 Both Roderick Bradshaw and Andrew Simester made this point, independently, to the author. 

93 See n 22 above. 

94 Another possibility for keeping contract and tort in line would be to say that inducement to 
breach a contract would not apply when the contract is frustrated, and to treat changes of circum- 
stances such as the ones described above as frustrating events. But the problem with that approach 
is that frustration is not well suited to deal with situations in which the parties’ contractual rela- 
tionship continues. Frustration ends the contract by operation of law and there is nothing the 
parties can do revive it. (See eg Great Peace Shipping Ltd v Lavliris Salvage (International) Ltd The Great 
Peace [2002] EWCA Civ 1407, [2003] QB 679, [2002] 4 All ER 689, especially para 73, and GF 
Sharp & Co Ltd v McMillan [1998] IRLR 632). One very inconvenient consequence of the use of 
frustration in employment contracts is that if the employees’ contracts count as frustrated, their 
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although the tendency to treat contract law as entirely about the intentions of the 
parties and tort law as entirely about social judgments about the parties is undoubt- 
edly exaggerated,” it is much easier to bring in external judgments about the par- 
ties’ conduct in the context of a tort action than in the context of a contract action. 

One complication in the strike case, however, is that since there is no other deal 
with a third party on offer, one cannot say that breach is in any sense economic- 
ally efficient. There is no compensation the employees can offer the employer that 
would make the employer indifferent between the old deal and the new deal, 
because there is no new surplus available to the employees out of which they can 
pay compensation. The situation is zero-sum, unless there are special features such 
as the possibility that employees work harder if they feel fairly treated. On the 
other hand, since the dispute is purely about distribution, there is no efficiency 
reason to favour either the old deal or the new one. 

A strike might occur in very different circumstances. There might have been no 
relevant change of circumstances, not even increased profits made by the 
employer, and the employees simply decided that, having locked the employer 
into continuing to employ them by undergoing a long training period, they 
want more of the enterprises revenues. The morality of such a strike is very differ- 
ent from the strike about inflation-eroded pay. 

We should now be able to see that the trouble with Lumley is that it assumes 
that all organising of strikes is equally immoral. Lumley is not a morally neutral 
rule when applied to strikes, but rather a substantive judgment that organising a 
strike is never justified. Another possibility would be to allow the courts to eval- 
uate strikes on their merits. One could achieve that objective, without starting the 
law again, by extending the existing defence of justification to include the cir- 
cumstances we have been discussing.”® No doubt unions, with their tradition of 

‘voluntarism’, which amounts to keeping the courts as far away as possible from 
discussing the merits of collective action, would not necessarily be happy with 
such an outcome, but it is an option. A third possibility is that Lumley should be 
abandoned without replacement, which would be less morally accurate but 
would have the merit for some people of keeping the courts out of making moral 
judgments about strikes.” 








jobs end without dismissal and they lose their employment rights. It is usually better to treat 
employment contracts as almost impossible to frustrate, because the term allowing each side to 
terminate by notice should count, for frustration purposes, as the method chosen by the parties to 
deal with unforeseen contingencies. See Harman v Flexible Lamps Ltd [1980] IRLR 418, 419 and D. 
Howarth, ‘Frustration for Labour Lawyers’ [1987] CL] 47. 

95 Cf S. Hedley Restitution: Its Division and Ordering (London: Sweet and Maxwell, 2001) 56-63. 

96 One could also achieve it, as Roderick Bagshaw pointed out to the author in discussion, by chan- 
ging the statutory immunities, but that would be to allow what is essentially a politically loaded 
tort to continue as if it were politically neutral. It would still give the impression that the unions 
were being given special protection from a politically neutral ‘ordinary’ legal rule. See above, text 
at n 36. 

97 For unions, the question is thus whether to hold out for the third option, which is probably not 
realistic politically. Otherwise, ‘they face a difficult choice between the existing Jaw, which they 
dislike, and the expansion of the justification defence to allow the courts to assess their actions. 
They have to choose between their freedom to act and their dislike of judges. One’of the attrac- 
tions, presumably, of the third option is that, unrealistic as it is, it obviates the need to choose 
between the other two. 
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The luring away cases are different still. Assuming that the only change of cir- 
cumstance is the appearance of a better deal, the countervailing moral argument 
in favour of the contract-breaker appears only in rare circumstances, but it can 
appear. What if, for example, the better offer was in existence at the time of the 
original contract and was known to the claimant but not to the contract-breaker, 
and also known not to be available to the claimant but only to the contract 
breaker. (Of course if it had been known to the contract-breaker it would have 
been taken up without the need for any intermediary). In those circumstances it 
is arguably unjust for the claimant to insist on performance. 

Otherwise, the case against the unmodified Lumley rule in luring away cases 
depends on the justice of the offer of compensation based on expectation 
damages. That offer, if it is truly compensatory, makes luring away economically 
efficient, since it maximises gains across the three parties, but it admittedly pro- 
vides no obvious moral grounds for the luring away itself. Since the unmodified 
Lumley rule would not prevent precisely the same outcome if the parties nego- 
tiated a voluntary release of the original contract, the efficiency advantage of the 
no-Lumley rule is limited to the saving of transaction costs. One might argue, 
therefore, that protesting against the immorality of luring away is worth a small 
reduction in efficiency. 

But one should at least hesitate before transmuting the gold of morality into 
the iron of law. If, as might be the case, the efficiency losses from applying the 
Lumley rule would be so great that the parties themselves would not have agreed 
to its application had they been required to opt into it, the moral grounds for 
applying it start to evaporate. 


THE PREVENTION TORTS 


We have not so far considered the extensions of Lumley into cases not of persuad- 
ing someone to breach a contract but of preventing the carrying out of someone's 
contractual duties either by physical force or by intimidation or threats. Simester 
and Chan show convincingly that these torts are different from the Lumley per- 
suasion tort, since the defendant does indeed merely use the contractor as an 
instrument to harm the claimant.” There is no voluntary decision by the contrac- 
tor to breach the contract with the claimant. Sometimes there is not even a breach 
of that contract, for example where the contract requires the contractor only to 
make reasonable efforts to achieve an end that the defendant has made physically 
impossible. At other times, where, for example, there is a contractual obligation of 
result, although there is a breach of contract, the contractors will has clearly been 
overborne. The defendant harms not only the claimant but also the contractor. 
Roderick Bagshaw has suggested an example, originally designed to question 
the distinction between ‘direct’ and ‘indirect’ forms of the prevention torts, that 
challenges the point about the importance of harm to the contractor”? Imagine 
that the soprano in a Lumley-type situation wants to breach her contract with the 





98 n 12 above, 152. 
99 See Bagshaw, n 12 above, 148. 
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plaintiff, but knows that she is weak-willed and that when the time comes she 
will probably give in and turn up at the plaintiff’s theatre. She therefore causes 
the defendant to agree to tie her to her chair during the evening of the perfor- 
mance. The defendant has, it is claimed, harmed the plaintiff; because he has 
reduced the soprano’ capacity to perform the contract, but has not done anything 
wrongful to her. This example works, however, by invoking a more sophisticated 
version of decision-making and action than that usually in play in the discussion 
of the cases. Looked at more closely, it is still a form of the persuasion tort, and the 
responsibility for the harm still rests firmly with the soprano. The soprano both 
desires to comply with the contract and not to comply. Her decision to ask the 
defendant to prevent her giving in to her desire to comply is not the result of her 
desire not to comply being more insistent than her desire to comply. If anything, 
the opposite is the case, which is why she needs help. Instead, it is a decision about 
which of her desires she wants to follow. More than that, it is a second-order deci- 
sion about what sort of desire she wants to follow. What matters is her desire about 
her other desires, not those other desires themselves.”° Although the defendant 
has interfered with the sopranos capacity to follow her desire to comply, the 
defendant has not interfered with the soprano’s second order capacity to choose 
not to give in to her desire to comply. Ultimately, this is still a case in which the 
soprano breaches her contract by her own will. 

The prevention torts, however, do have an intimate connection with Lumley in 
one respect. One of the reasons Lumley encouraged the development of the pre- 
vention torts was that the plaintiff was allowed to sue the defendant even though, 
through his contract with the contract-breaker, the plaintiff voluntarily exposed 
himself to precisely the risk that someone else would lure away the contract- 
breaker. Lumley thus encouraged the view that breach of contract is not just an 
ordinary commercial risk and that contractual ‘rights’ are not just rights between 
the parties but something (or rather some thing) deserving ‘protection from inter- 
ference by others. As we have already noted, this is precisely the route that the 
law has not taken in negligence, where respect for the plaintiffs autonomy is the 
central reason why, without an assumption of responsibility, pure economic loss is 
not recoverable. That suggests that the reason for the difference between the posi- 
tion in negligence and the position in the intentional torts is that victims are 
taken, without more, to have assumed responsibility for their own vulnerability 
to unintentional interference in their contracts (and, indeed, more widely in their 
businesses), but they are taken not to have assumed responsibility for intentional 
interference. Indeed, precisely that distinction explains the difference in the rules 
about the extent of liability in negligence and deceit. Where there is an assump- 
tion of responsibility giving rise to liability for pure economic loss, the extent of 
the liability is controlled by the extent or scope of the assumption of responsibil- 
ity (for example, whether the defendant gave ‘information’ or advice’), whereas in 





100 See generally, H. Frankfurt, ‘Freedom of the will and the concept of a person’ in The Importance of 
What We Care About (Cambridge: CUP, 1998) ch 2. See further C. Carver and M. Scheier, On the 
Self-Regulation of Behavior (Cambridge: CUP, 2001) 26-28, 110-112. 

101 This point is taken from Howarth and O'Sullivan, n 11 above, 899. 
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deceit no such limitation applies. Similarly, contributory negligence applies in 
negligence for pure economic loss but does not apply in deceit.” 

Radically extending the forms of justification possible under the Lumley rule 
suggests a different view of what risks we take, and what responsibility to our- 
selves we assume, when we contract. We are, for example, assuming responsibility 
for harms done to us even intentionally where it is morally dubious for us to insist 
on our strict rights. One can argue that this would be an attractive change, since 
there will usually be no connection between the reason our claim to strict adher- 
ence is morally dubious and the intentionality or otherwise of the defendant’ act. 

Abrogating Lumley altogether might suggest an even greater revision, that we 
assume responsibility for harms done to us even intentionally where we are 
entitled to expectations damages from any source to compensate us for those 
harms. That is the position that we should not complain when we are, either by 
necessary implication or in reality, satisfied with what we have. 

These different views of our responsibility for ourselves could in turn affect the 
prevention torts, not just the persuasion torts. This is because they concern our 
responsibility for our own fate rather than any distinction about whether the 
defendant harms the intermediary or the contract is broken by the will of the 
contractor. We make ourselves vulnerable to particular forms of harm when we 
make contracts with particular kinds of people. That harm might come about by 
voluntary breach of contract by those people or by tortious interference by others, 
but we still have to consider our own responsibility for our own vulnerability. 

The prevention torts are more direct than the Lumley tort. They do not involve 
any fully voluntary act by an intermediary contract-breaker, or the implied offer of 
expectation damages for breach of contract. They concern an assault by the defen- 
dant on a voluntary, value-creating exchange between the claimant and the inter- 
mediary. The defendant destroys value without necessarily creating any new value. 
(Even in the strike case, the strikers derive benefit from being organised into a 
fighting force). To that extent, the prevention torts and Lumley rest on different 
justifications. But one can still raise in the prevention torts the question of the 
extent to which claimants should count as responsible for their own disappoint- 
ment because they created the situation in which that disappointment might occur. 

The assumption of responsibility argument might, for example, be relevant to 
whether it should be possible to justify the ‘unlawful means’ that the prevention 
torts require. Such a move is hinted at in the case law, but it would be out of line 
with the position in the conspiracy torts, in which justification of unlawful 
means is not possible.” The ‘justification’ would, however, be a different sort of 





102 Compare South Australia Asset Management Corpn v York Montague Ltd [1997] AC 191, [1996] 3 All ER 
365 and in Aneco Reinsurance Underwriting Ltd (in liquidation) v Johnson & Higgins Ltd[2001] UKHL 51, 
[2002] 1 Lloyd’s Rep 157 (negligence) with Smith New Court Securities Ltd v Scrimgeour Vickers (Asset 
Management) Ltd [1997] AC 254, [1996] 4 All ER 769 (deceit). 

103 Standard Chartered Bank v Pakistan National Shipping Corpn (Nos 2 and 4) [2002] UKHL 43, [2003] 1 
AC 959. This breaks with the eighteenth century view, however. See Pasley v Freeman (1789) 3 Term 
Rep 51 per Kenyon CJ and AshhurstJ (the law will not protect the plaintiff against ‘foolish credu- 
lity’). 

104 Een Millar v Bassey [1994] EMLR. 44. 

105 See Howarth and O'Sullivan, n 11 above, 900. 
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justification from that now used in the conspiracy torts. It would not be a matter 
of whether the defendants’ predominant purpose was to injure as opposed to 
furthering their own interests, but whether the claimants should count as the 
authors of their own downfall. 

There might already be an example of the assumption of responsibility form 
of justification in the tort of'intimidation in its ‘two-party’ form. Lord Devlin 
suggested in Rookes v Barnard®® that there ought to be a defence in the 
following circumstances: A and B contract for A to deliver goods to B in 
monthly instalments, without making payment for the first instalment a condi- 
tion of the obligation to deliver the second instalment. B refuses to pay for 
the first delivery, and so A refuses to make thé second delivery until B pays up. 
This is an intimidatory breach by A, but B is arguably the author of its own pre- 
dicament. 


A PROPOSAL 


The case against Lumley is that it assumes that there is something inherently 
wrong with persuading someone to breach a contract, whereas such persuasion 
can often be morally justified, as well as being economically desirable. We have 
hinted at two different options for the future of Lumley. One is that it should be 
over-ruled and not replaced. The other is that it should be modified so that it 
becomes easier to justify procuring a breach of contract. There are grounds for 
believing that both options are better than the existing law. The next question is 
which of these two options is preferable. 

The case for opting for the simple over-ruling of Lumley is that it would reduce 
the need for the courts to make substantive moral judgments. It would restrict their 
role to ensuring that economic efficiency is maintained through the plaintiffs 
option to claim sufficient expectation damages. In arguably the most important 
context in which Lumley is relevant, namely strike law, this point amounts to say- 
ing that the courts should not have to decide about the substantive merits of strikes. 

The case against opting for the simple over-ruling of Lumley is, first, that it 
is unrealistic to expect it to happen: Lumley is well-established in English 
law and overruling it would raise the prospect of a complicated untangling 
of the law that could take a long time, cause uncertainty and not necessarily 
end up with the law in a satisfactory state. Secondly, the abrogation of 
Lumley would amount to the exclusion of all grounds of judgment about the 
parties apart from the economic efficiency of the breach. That would tend to 
give the impression that the courts believed that economic efficiency is a substitute 
for morality.’ 





106 [1964] AC 1129 at 1209. 

107 B is also arguably acting unreasonably in insisting on its strict contractual rights, but whether that 
should be the test is not clear, since it is less directly connected with the issue of assumption of 
responsibility. 

108 The best justification for the use of economic efficiency as a criterion for legal decision is not that it 
subsumes moral judgment but rather that, in the absence of substantive moral agreement, eco- 
nomic efficiency at least maximises the material surplus that we have to use when we do agree. 
But the exclusive use of economic efficiency as a criterion for legal decision can have adverse 
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The case for modifying Lumley by extending the justification defence is the 
mirror image of the case for overruling it. We are not looking for an impossible 
modification of the existing law. It seeks merely to allow in substantive normative 
judgments. One important advantage it has over the existing situation is that it 
makes the court announce its assessment openly, rather than rely silently on an 
assumption that all persuasion to breach a contract is immoral. 

The main disadvantage of the modification route is that it would require courts 
to assess the substantive merits of strikes. They would have to decide whether the 
employer was justified in expecting employees to perform their existing contracts 
without modification. The hostility of unions to such a prospect might possibly 
be met by saying that the position would be better than it is now, when all strike 
organising is taken to be wrongful regardless of the employees’ case. The response 
from unions is, admittedly, unlikely to be positive. But to allow judges to evaluate 
strikes is arguably a way in which unions, as important social actors, can be made 
publicly accountable. The lack of such accountability resulted in the growth of 
public hostility to the unions in the late 1970s, and unions would perhaps be wise 
to accept increased public accountability as one of the ways in which life has chan- 
ged in the last 30 years. 

The nihilistic preference would be for complete abolition of Lumley. Both on 
moral and on economic grounds, the law should not have started from there, and 
it should start again from somewhere else ~ from the assumption that sometimes 
persuasion to breach contracts is justified and sometimes it is not. Lumley’ influ- 
ence continues to lead the law astray. But the prudent preference, both because of 
the continuing legacy of the industrial conflicts of the 1970s and 1980s and because 
of the limited prospects of change, is for the modification of Lumley so that it 
admits a much wider defence of justification. 

That conclusion raises the question of how should we formulate a wider justi- 
fication defence. There are two possible approaches, a minimalist approach and a 
maximalist approach, The minimalist approach is to formulate rules that cover 
only the precise examples we have so far identified of cases in which the extended 
defence should apply. For example, we have argued that the defence should apply 
where circumstances have changed so much that there is doubt about whether the 
parties would have agreed the same terms if they had known about the new cir- 
cumstances and where, as a consequence, it would now be unreasonable (or 
unfair, or unjust) for the claimant to insist on enforcing the original terms. ‘The 
maximalist approach is to say that the defence should be extended to any circum- 
stances in which, to use a familiar phrase from the law of negligence, it would not 
be fair, just and reasonable that the Lumley rule should apply. The advantage of the 
minimalist approach is that it appears to give litigants more certainty. But that 
certainty might turn out to be illusory if the process of establishing a new exten- 
sion of the justification defence merely suggested other extensions. The advantage 
of the maximalist approach is that it allows the court to take into account both the 
moral and the economic aspects of the issue, and also the wider question of 
claimants’ assumption of responsibility for their own welfare. On balance, the 








effects if it promotes the view that economic efficiency and wealth maximisation are not merely 
principles of public policy but maxims by which to live individual lives. 
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maximalist approach seems preferable, although it might take several cases 
centred on minimalist extensions of the defence to be decided before we arrive 
at the maximalist destination. 


IMMANENCE OF THE MAXIMALIST FORMULA IN THE EXISTING 
LAW 


Another reason for adopting the maximalist formula is that its outline can be dis- 
cerned, albeit faintly, in the existing law. At this point it is worth stepping beyond 
strike law and the luring away cases to look again at how Lumley works in other 
contexts. 

One such context is company law, in which plaintiffs have attempted to use Lum- 
ley to evade the effect of the corporate veil. In Said v Butt,’ for example, the plain- 
tiff sued the managing director of a company for procuring the breach by the 
company of a contract between the company and the plaintiff (refusing to allow 
the plaintiff into a theatre even though he had bought a ticket through a friend). 
The court thought that there had been rio breach of the contract in the first place, 
because the plaintiff knew that if he had applied for a ticket in person, instead of 
through the friend, the theatre would not have entertained his application. But the 
court went on to say that even if there had been a valid contract, it could not be 
right for directors and officers of companies to be liable in tort when the real action 
was against the company in contract. Similarly, in De Jetley Marks v Greenwood 
(Lord),"° the plaintiff alleged that directors of a company had induced the board of 
the company and the company itself to breach a contract with the plaintiff. The 
court found that the contract had not been breached, but added, directors in a board 
meeting could not induce or conspire to induce that meeting to break a contract — 
at any rate, not without malice’. In a parallel development in public law, in G. Scam- 
mell and Nephew Limited v Hurley” the chairman of a council committee (the future 
prime minister, Clement Atlee) was held not to have committed the Lumley tort by 
persuading the committee to take action that deprived the plaintiff of its electricity 
supply. The court’s principal holding was that the defendants were covered by a 
statutory immunity that protected public authorities, but the majority of the court 
seemed prepared to hold, citing Said v Butt, that members of committees could not 
commit the Lumley tort merely by persuading other committee members to act ina 
particular way, at least if the committee acted within its authority” 

In all of these cases,” the court offers a reason for rejecting liability that 
amounts to saying that it would be unreasonable for the Lumley rule to apply. 





109 [1920] 3 KB 497 

110 [1936] 1 All ER 863 

111 [1929] 1 KB 419 

112 See also McManus v Bowes [1938] 1 KB 98 [1937] 3 All ER 227, which also concerned the question 
whether a member of a committee could procure a breach of contract by the committee itself. 
Held: There was no relevant breach nor any procurement, so the question did not arise. 

113 See also Kanssen v Rialto (West End) Limited [1944] Ch 154, where the court also held that there had 
been no breach of contract. The Lumley point was not taken up in the subsequent appeals: Morris v 
Kanssen [1944] Ch 346 and [1946] AC 459. 
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The particular reason is one very familiar to students of the tort of negligence, 
namely that tort liability would undermine the distribution of benefits and bur- 
dens established by another area of law.“ That reason has no conceptual home in 
the way the Lumley tort is conventionally described, but it would fit well into the 
maximalist formulation of the justification defence. 

Even in cases in which the ghostly presence of the maximalist formulation is 


° not at all discernible, one can argue that the courts seem extremely anxious to 


reach the very result that it might have produced. One such case is Earl of Sefton v 
Tophams Ltd (no 2)."° The plaintiff claimed that the first defendant had made a 
contract with the second defendant that would result in the breach of a restrictive 
covenant obtained by the plaintiff when he sold the land to the first defendant. 
The restrictive covenant said that the first defendant would not cause or permit 
the land to be used for purposes other than horse racing or agriculture. The first 
defendant agreed to sell the land to the second defendant, a housebuilder, an 
agreement that included a provision that the first defendant obtain planning per- 
mission for a housing development. The complication in the case was that, even if 
the covenant was intended to run with the land, a contested issue between the 
parties, the plaintiff retained no land that could benefit from the covenant, and 
thus there was no action against the second defendant under the covenant itself. 
The plaintiff sought to fill this hole in his case by accusing the second defendant 
of the Lumley tort. The claim succeeded at first instance and failed on appeal only 
because a majority of the Court of Appeal decided that the plaintiff could not 
show that he had suffered damage from the tort. The majority’s argument, how- 
ever, was rather strained. They said that the alleged loss was that the plaintiff 
would no longer be able to watch horse racing from his private stand, but that 
he might suffer that loss anyway since the covenant only prevented other uses 
and did not prohibit using the land for nothing at all. The House of Lords, by a 
bare majority, produced an even more strained argument, that selling the land to a 
development company with an obligation to obtain planning permission for 
housing did not amount to causing or permitting the use of the land for purposes 
forbidden by the covenant. Thus, there was no breach of the covenant, and no 
inducement to breach it. 

The result in Earl of Sefton v Topham Ltd (no 2) is consistent with what might 
have happened had the second defendant been able to argue that it was unreason- 
able to apply the Lumley tort where to do so would undermine another area of law 
—in this case the doctrine that restrictive covenants only run with the land where 
the covenantee retains land that benefits from the covenant. In strict doctrinal 
terms one can argue that the law at present is the opposite: that Lumley does apply 
in such circumstances because the Court of Appeal decided the case on whether 
there had been loss, and the House of Lords on whether there had been a breach, 
so that the issue of principle remains as it was decided at first instance. But that 
would be to miss the significance of the extraordinary lengths the appellate courts 
went to avoid that result. A maximalist justification defence would do the same 
job, but do it better. 





114 Grubb, n 2 above, 541-545. 
115 [1967] 1 AC 50, reversing [1965] Ch 1140. 
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There is a parallel between Earl of Sefton v Tophams Ltd and Law Debenture Tust 
Corporation v Ural Caspian Oil Corporation Ltd; another commercial case that used 
the Lumley rule. The plaintiff had contractual rights against the majority share- 
holder in four oil companies, which had been active in pre-revolutionary Russia 
before being expropriated by the Bolsheviks. Those rights included that the com- 
panies would pass to it any compensation for expropriation that they received 
from the post-Soviet Russian government. In violation of the contract, the major- 
ity shareholder sold its shares to another company without imposing a similar 
obligation on the new owner. That company then sold the shares on to the defen- 
dant company, also without any reference to the promise to pass any compensa- 
tion payments to the plaintiff. At the behest of the defendant, the companies 
refused to pass to the plaintiff the compensation it did eventually receive. The 
defendant conceded that the company from which it bought the shares had itself 
committed the Lumley tort, since it knew that the contract the original seller had 
with the plaintiff required the seller to impose an obligation to hand over the 
compensation moneys to the plaintiff: But the defendant denied that it had com- 
mitted the Lumley tort itself, since the seller had violated no contract with the 
plaintiff: The plaintiff argued that the defendant had interfered with its ability 
legally to pursue the seller, because it was now impossible for the seller to transfer 
the shares back to the original owner, who would then have been able to order the 
payment of the compensation money over to the plaintiff: The Court of Appeal 
decided that it was not tortious, at least in these circumstances, to interfere with a 
legal remedy, as opposed to a contractual right. Admitting that its reasoning was 
circular, it declared that the defendant could not have committed the Lumley tort 
because it had done nothing wrongful when it bought the shares free of the obli- 
gation to pay over the compensation money. 

Law Debenture, apart from having its own corporate veil issue (the buyers of the 
shares were themselves companies in the same ownership), essentially concerns an 
attempt to use Lumley to create a covenant that would run with the shares. The 
court did not want such a type of restrictive covenant to come into existence, 
but within the conventional formulation of the tort, it could give only circular 
arguments against it. It would have been easier, and less circular, to say that Lumley 
should not be allowed to undermine the existing legal position. 

A further parallel can be drawn between Earl of Sefton v Topham Ltd and Oren v 
Red Box Toy Factory Ltd’ in which the holder of an exclusive licence under a regis- 
tered design tried to use a Lumley-based prevention tort to extend to exclusive 
licensees the right to take legal action against an infringer of a design right. Parlia- 
ment had decided not to extend the right to sue for infringement ofa design right 
to an exclusive licensee, leaving only the registered owner of the right with an 
action. The plaintiff argued that, nevertheless, the infringer had interfered with 
the contract establishing the exclusive licence. The court refused to allow the 
plaintiff to sue. It relied principally on the controversial (and elusive) point that 
the defendant had not specifically ‘aimed at’ the contract, but it noted the deliber- 
ate refusal of parliament to grant a right of action to the exclusive licensee and 





116 [1995] Ch 152. 
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added, ‘[i]t is not for the courts to invent that which Parliament did not create? 
There is no natural place for that argument, persuasive though it might be, in 
the conventional formulation of the tort, but the maximalist formulation of the 
justification defence would give it a home.” 


EFFECTS OF THE MAXIMALIST FORMULA OUTSIDE THE 
EMPLOYMENT CONTEXT 


Finally, we should examine the possible effects a new expanded defence would 
have outside the employment context. We have already dealt with several of the 
most common uses of the Lumley tort, especially evasion of the corporate veil and 
evasion of limits placed on the creation of new property rights. But how would a 
new expanded defence affect other uses of the tort, such as organising rent strikes 
and trade boycotts,” protecting anti-competition clauses,” and protecting con- 
tractual confidentiality?" And how would it affect the prevention torts in a comm- 
mercial context? 

In rent strike cases, the expanded defence would allow: the court to take into 
account the merits of the defendants’ grievances against their landlord. The law 
currently favours landlords because of the doctrine that the landlord’ obligation 
to provide quiet enjoyment and the tenants’ obligation to pay rent are indepen- 
dent of each other.'** That means that the landlord can insist on payment of rent 
in circumstances that might otherwise be thought to be unreasonable. Without 
changing the independence rule itself (which is, in any case, arguably only a mat- 
ter of construction rather than a substantive legal rule), the wider justification 
defence would mean that landlords’ ability to obtain injunctions against rent 
strike organisers using the Lumley tort would be subject to more scrutiny by the 
courts. The older cases on rent strikes seem, for example, to assume that when 
tenants act collectively, they are inherently more powerful than landlords. The 
wider defence would allow organisers to challenge that assumption in their parti- 
cular case. 








118 Another case with a similar flavour is Granby Marketing Services Limited v Interlego AG [1984] RPC 
209, The plaintiff contracted to supply items to a customer, but the customer, in breach of contract, 
withdrew its order when the defendant claimed that the items breached its intellectual property 
rights and threatened to sue. The plaintiff's claim that the defendant's threats amounted to a pre- 
vention tort was rejected. The assertion of legal rights, the court thought, should not amount to a 
tort. That argument also has no natural home in the tort as conventionally formulated. See also 
Unique Pub Properties Limited v Beer Barrels & Minerals (Wales) Ltd [2004] EWCA Civ 586 (Violation 
of a tying contract. Held: No breach because no specific knowledge of contract). 

119 Daily Mirror Newspapers Ltd v Gardner [1968] 2 QB 762, [1968] 2 All ER 163, Camden Nominees Limited 
v Forcey [1940] Ch 352 [1940] 2 All ER 1, Pratt v British Medical Association [1919] 1 KB 244. 

120 Unique Pub Properties Limited v Beer Barrels & Minerals (Wales) Ltd [2004] EWCA Civ 586; Oren v Red 
Box'Toy Factory Ltd [1999] FSR. 785, (1999) IP & T Digest 11; British Motor Trade Association v Salvadori 
[1949] Ch 556, [1949] 1 All ER 208,65 TLR 44, [1949] WN 24; Jaspersonv Dominion Tobacco Company 
[1923] AC 709; Goldsoll v Goldman [1914] 2 Ch 603, National Phonograph Company Limited v Edison- 
Bell Consolidated Phonograph Company Limited [1908] 1 Ch 335. 

121 Schering Chemicals Ltd v Falkman Ltd [1982] QB 1; British Industrial Plastics Ltd v Ferguson [1938] 4 All 
ER 504; Exchange Telegraph Company Limited v Gregory & Co [1896] 1 QB 147. 

122 Edge v Boileau (1885) 16 QBD 117; Taylor v Webb [1937] 2 KB 283. 
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The use of Lumley to protect anti-competition clauses, such as retail price main- 
tenance arrangements,” also does not provide a reason to exclude the possibility 
of a wider defence. To the extent that such clauses are now unenforceable because 
they are against the public interest, they should not be enforceable indirectly 
through Lumley anyway. The extended defence should have little effect on such 
cases, because of the unenforceability of the contracts, although it would provide 
a supporting argument for denying liability. Where anti-competition clauses are 
still enforceable, ‘reasonable’ restrictions on setting up rival businesses, for exam- 
ple, there is no obvious reason why the new defence would result in any change in 
the legal position. 

Lumley’ appearance in confidentiality cases pre-dates the emergence of the 
modern law of breach of confidence.’** The law of breach of confidence, now 
including the tort of ‘misusing Private Information’, has moved away from its 
contractual origins and now is based on a primary obligation imposed by the gen- 
eral law.” The question whether third parties should be held liable for breach of 
confidence is a matter of their own primary obligations, not whether they 
induced a breach of contract. That in itself creates no bar to the continued use of 
Lumley where there is an inducement to breach, but what does potentially create 
such a bar is the development of defences to breach of confidence, such as disclo- 
sure in the public interest. It would be undesirable for Lumley to be used in a 
way that undermines the developing defences to non-contractual breach of con- 
fidence. Although in many cases one could again plausibly argue that there was no 
breach of contract in the first place, since a contractual obligation contrary to the 
public interest in disclosure should be unenforceable, the wider defence would 
provide a bulwark against the possibility of divergence between contractual and 
non-contractual confidentiality doctrines. 

If we turn to prevention cases, the expanded defence gives the court an oppor- 
tunity directly to take into account the question of assumption of responsibility. 
Several cases, for example, concern the dispute resolution role of architects in 
building contracts.” Architects can often decide whether inadequate perfor- 
mance by a building contractor entitles a developer to retain some of the contract 
money. What if an architect deliberately decides such an issue incorrectly? Does 
that amount to the prevention tort because the architect has caused the developer 
to breach its contract with the building contractor? The argument is that the 
developer has done something that, on a proper interpretation of the contract, it 
was not entitled to do and so it has breached the contract as a consequence of the 
architect’s deliberate interference. The cases tend to be argued in terms of insiders 


123 Eg British Motor Trade Association v Salvadori [1949] Ch 556, [1949] 1 All ER 208, 65 TLR 44, [1949] 
. WN 24 and National Phonograph Company Limited v Edison-Bell Consolidated Phonograph Company 

Limited [1908] 1 Ch 335. 

124 Eg British Industrial Plastics Ltd v Ferguson [1938] 4 All ER 504; Exchange Telegraph Company Limited v 
Gregory & Co [1896] 1 QB 147. 

125 Attorney General v Guardian Newspapers Ltd (No 2)[1990] 1 AC 109, [1988] 3 All ER 545; Campbell v 
MGN Ltd [2004] UKHL 22, [2004] 2 AC 457, [2004] 2 All ER. 995 

126 See eg Campbell v MGN Ltd [2004] UKHL 22, [2004] 2 AC 457, [2004]2 All ER 995; Campbell v 
Frisbee [2002] EWCA Civ 1374; Av B (a Company) [2002] EWCA Civ 337, [2002] 2 All ER 545. 

127 Eg John Mowlem & Co Ple v Eagle Star Insurance Co Ltd (1992) 62 Build LR 126, (1993) 33 Con LR. 
131; Lubenhamv South Pembrokeshire District Council (1986) 33 BLR 39. 
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versus outsiders, that is, whether, as in Said v Butt,” the defendant can argue that 


there can be no procurement of a breach of contract by people who are so close to 
the contract that they are merely one of the parties in another guise. The real issue, 
however, which the extended defence would allow to be discussed openly and 
clearly, is the scope of the architects’ power to decide. When parties agree to give 
the architect the power to resolve disputes, are they assuming the risk that the 
architect might decide wrongly? The answer will usually be yes, otherwise there 
would be no point in giving the architect that role.’ But are they further assum- 
ing the risk that the architect will intentionally decide issues wrongly? That, 
although possible, seems unlikely, and so there can be liability — which is, conve- 
niently, what the law is now. 

The effect of the wider defence on the law outside the employment context is, 
therefore, either minimal, merely illuminating a clearer route to the law’s present 
destination, or, as in the case of rent strikes, arguably beneficial. 


SUMMARY AND CONCLUSION 


Lumley should be seen primarily in its industrial relations context, as the founda- 
tion of the law on strikes. Although it is important in other commercial contexts, 
none of them compare in historical importance with strike law. If Lumley is unsa- 
tisfactory in its industrial relations context, as it appears to be, we should consider 
reforming it. But reform that merely exempted industrial relations cases from the 
scope of Lumley is itself unsatisfactory because it gives rise to the false appearance 
that trade unions would be obtaining ‘special treatment. We need to look for a 
wider reform of Lumley that takes its non-industrial relations uses into account, 
but which gives priority, if necessary, to its industrial relations uses. 

One objection to the radical reform of Lumley is that one can infer Lumley lia- 
bility from the very existence of contract law. But, as we have seen, justifying 
Lumley involves imposing contract law on parties, such as trade unions, who are 
unwilling participants in state contract law. The justifications for imposing con- 
tract law on the unwilling do not reach Lumley as it applies to strikes, and possibly 
not as it applies in other circumstances as well. 

Another objection to radical reform is the argument that Lumley liability is jus- 
tified because it adds to our certainty that contracts will be performed. The main 
problem with that argument is that it assumes that it is always worthwhile to add 
to certainty, a position that ignores the costs of producing such extra certainty. 
Although we cannot be sure that we have reached the point at which the costs of 
extra certainty outweigh its benefits, we have reasons, particularly in industrial 
relations cases, to be sceptical about whether, if the parties had to construct their 
own law by agreement, they would opt for a Lumley rule, at least in its present 
form. 

The argument from certainty also ignores the point, inherent in efficient 
breach analysis, that additional certainty that a bad deal will be fulfilled should 





128 Saidv Butt [1920] 3 KB 497. 
129 London Borough of Merton v Stanley Hugh Leach Ltd (1988) 32 BLR. 57. 


© The Modern Law Review Limited 2005 231 


Against Lumley v Gye 


be counted as a bad thing, not as a good thing. That point, of course, raises the 
status of efficient breach analysis, but those who criticise efficient breach analysis 
on moral grounds miss the point that it is also immoral for one party to a contract 
to insist on performance where the contract would not have been agreed had the 
parties known at the time what they know now. 

The possibility of immoral insistence on contractual performance, and its con- 
fluence with efficient breach analysis, suggests that there should be a wider defence 
to Lumley that would allow the court to take such moral and economic points into 
account. Although there are arguments for the abolition of Lumley, a more plau- 
sible way forward is to extend the justification defence so that Lumley has no effect 
where it would not be fair, just and reasonable that it should apply. Hints of such a 
wider defence already exist in the case law, especially in commercial cases outside 
the employment context. 

The advantages of a wider justification defence in industrial relations law, com- 
bined with the lack of any clear detriment in the rest of the law, generate at least a 
good arguable case for reform. Although it might be too late to correct what was 
done in Lumley, and more especially what was done in Bowen v Hall, one of the 
beauties of the common law is that it allows us to reflect on our experience and to 
use it to point ourselves in a new direction. 
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Ideas, Norms and European Citizenship: Explaining 
Institutional Change 
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Despite assessments that European Union citizenship, in the Treaty on European 
Union, was insufficient to induce real institutional change, institutional change 
has occurred. As an institutional designer and agent of change, the EC] made tac- 
tical interventions in the period 1993-2003 which resulted in incremental-trans- 
formative institutional change. The ECJs phased approach in-between Treaty 
revisions has strengthened the constitutional importance of European citizenship 
and the market citizenship template has been superseded by an understanding of 
European citizenship that privileges citizen status over economic activity. Three 
phases may be distinguished in this ptocess: judicial minimalism (1993-97), sig- 
nalling intentions (1998-00) and engineering institutional change (2001-03). An 
institutional constructivist approach to the judicial institutionalisation of Union 
citizenship highlights the role of ideas, cognitive templates and norms, in explain- 
ing the longitudinal process of its institutional development. It also shows that 
institutional change is a more complex phenomenon than is generally portrayed. 
In searching for conceptual tools that explain European judges’ decisions not only 
to bring about qualitative institutional change, but also to ground ‘4 change’ in 
such a way that future extension is possible, it is argued that a multivariable model 
entails some promising lines of inquiry into the subject. 

The introduction of Union Citizenship by the Treaty on European Union 
(1 November 1993) shattered prevailing economic approaches to European inte- 
gration’ and generated debates concerning issues of polity formation, such as Eur- 
opean democracy and legitimacy, European constitutionalism, the formation of a 
European demos and the design of a European public sphere.? As such, 
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it featured centrally in what has been termed ‘the normative turn’ in European 
studies.” 

Certain scholars saw European citizenship as an important, albeit skeletal, 
institutional structure on which more flesh had to be grafted. The mere fact that 
citizenship had ‘burst’ its statist and national bounds‘ sparked intriguing ques- 
tions, such as what citizenship might mean in a supranational context, how it 
may affect the development of a non-statal form of governance and how citizen- 
ship per se might be transfigured in analytical and institutional terms.” Construc- 
tivist approaches addressed these questions and sought to capture the 
transformative potential of European citizenship. This had much to do with the 
fact that citizenship was no longer a single status; instead, it was multiple. As Mee- 
han remarked, ‘the identities, rights and obligations associated [. . | with citizen- 
ship are expressed through an increasingly complex configuration of common 
Community institutions, states, national and transnational voluntary associations, 
regions, alliances of regions.” This unprecedented complexity and, generally 
speaking, the interaction of nested and interlocking ‘old’ (ie national) and ‘new’ 
(ie supranational) citizenships held out the promise of transforming the scope 
and nature of ‘old’ and ‘new’ citizenships over an extended period of time® 

However, this perspective failed to convince. Most scholars saw European citi- 
zenship as a purely decorative and symbolic institution, and a mirror image of 
pre-Maastricht ‘market citizenship’.” For instance, scholars observed that Union 
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EU? (1997) 35 Journal of Common Market Studies 595; R. Bellamy and D. Castiglione, ‘The commu- 

nitarian ghost in the cosmopolitan machine: constitutionalism, democracy and the reconfigura- 
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citizenship had added little substantially new to existing Community law, with 
the exception of electoral rights at European Parliament and local elections and 
the right to diplomatic and consular protection. Others argued that since Eur- 
opean citizenship was essentially a mercantile form of citizenship designed to 
facilitate economic integration, it would only be relevant to ‘favoured EC 
nationals’, that is, to a minority of European citizens who possess the necessary 
resources required for intra~-EU mobility.” Reflecting the subtle influence of the 
intergovernmentalist repertoire, certain authors have proceeded to dismiss Union 
citizenship as empty rhetoric or a lofty proposal designed to enhance either the 
Union’ social legitimacy or the Commissions promotional agenda. Notwith- 
standing their differences, all these perspectives entail a minimalist conception of 
European citizenship. Generally speaking, minimalism focuses on a few and 
selective characteristics of the whole, thereby bracketing the context out of which 
European citizenship emerged and the context that its institutional development 
may help create. On the basis of the above assessments, minimalist European citi- 
zenship was not enough to induce real institutional change. Despite such assess- 
ments, however, institutional change has occurred. 

The aim of this paper is twofold. First, I wish to chart, analyse and explain the 
process of the institutional development of Union citizenship. In what follows, I 
argue that in the period 1993-2003 the European Court of Justice (ECJ) made 
tactical interventions, which procured incremental - transformative institutional 
change. By adopting a phased approach, the ECJ has strengthened the constitu- 
tional importance and substance of European citizenship in-between Treaty revi- 
sions. The judicial institutionalisation of Union citizenship does not only show 
that much of the 1990s’ literature on European citizenship incorrectly underesti- 
mated its conceptual resources and wide-ranging transformative potential, but it 
also has important implications for European integration theory.” In this respect, 
the second aim of the paper is to show that the study of European citizenship 
could be incorporated into and contribute to the general and theoretical concerns 
of the study of European integration by providing the context for an institutional 
constructivist perspective. l 

Constructivism is built on the premise that reality is neither objective nor 
given. Rather, it is constructed and produced through discursive politics which, 





zenship, Democracy and Justice in the New Europe (London and New York: Routledge, 1997) 175; 
T. Downes, ‘Market Citizenship: Functionalism and Fig-leaveg in R. Bellamy and A. Warleigh 
(eds), Citizenship and Governance in the European Union (London: Continuum, 2001) 93. 
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insurance under the 1990 residence Directives; Council Directives 90/364 on the right of residence 
(OJ 1180/26), 90/365 on the right of residence for employees and self-employed persons who have 
ceased their occupational activity (OJ L 180/28); and 90/366 on the right of residence for students 
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their Family Members to move and reside freely within the territory of the Member States (2004/ 
38/EC), which repeals the above mentioned Directives, introduces three separate categories of 
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in turn, succeed in sedimenting these constructions within institutions thereby 
endowing them with ‘naturalness’ and objectivity. However, instead of paying 
attention to the totality of a society’ rules, identities and accounts and situating 
precepts and concepts within the wider social order, institutional constructivism 
highlights and refines the role of institutions in the process of the construction of 
reality. Ideas, concepts, precepts, norms and strategies are nested in, shaped by and 
altered by institutions and the institutional power to shape, mould and extend the 
above via discursive practices and strategies that create new intersubjectively 
shared meanings is a powerful tool. On this particular point, Haas and Haas 
observed that ‘the constructivist ontology invests institutions with a political 
potential that is mainly overlooked by scholars from other approaches’. Institu- 
tions are thus catalysts for change and agents of change, rather than unitary entities 
with fixed preferences that are difficult to change. 

Although at first sight institutional constructivism could be seen as blending 
social constructivism with the sociological institutionalist approach of treating 
institutions as independent variables including ideas, norms and values that con- 

“stitute identities and preferences, this view overlooks the subtle, but important, 
differences among these perspectives. For instance, institutional constructivism 
attributes greater salience to the institutional creation of reality and is much 
clearer about the role of institutions in the construction of ideas, norms, cognitive 
templates, identities and accounts than social constructivism.” At the same time, 
by emphasising actors’ creative capacities to construct and transform discursive 
landscapes, which inform and shape, but do not determine their identities, it helps 
overcome the structuralist bias inherent in the institutionalist literature, as attested 
by its emphasis on stable, reproductive processes and patterns of behaviour,“ insti- 
tutional Stickiness’ and the privileging of structure over agency. This approach 

thus opens up space for an actor-based theory of non-linear, incremental and 
transformative institutional change. Agents have the capacity to capitalise on the 
normative surplus of meaning and the progressive possibilities already present in 
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Historical Institutionalism in Comparative Analysis (Cambridge: Cambridge University Press, 1992). 
But compare S. Bulmer and M. Burch, “The “Europeanisation” of central government: the UK 
and Germany in historical institutionalist perspective’, in G. Schneider and M. Aspinwall (eds), 
The Rules of Integration (Manchester: Manchester University Press, 2001). Bulmer and Burch depart 
from deterministic accounts of historical institutionalism by arguing that Europeanisation has 
transformed the character of government in Bonn/Berlin and Whitehall. 

16 Notwithstanding the existence of variations, it is generally acknowledged that sociological insti- 
tutionalism privileges structure over agency, whereas historical and rational choice institutional- 
isms exhibit a stronger structural determinism. On the three institutionalisms, see P. Hall and 
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accepted logics and existing conceptual resources nested within institutions in 
order to develop new conceptions, to construct and extend norms and to act in 
complex environments. On this basis, institutional change is not iterative, that is, 
reproducing the same ideas, norms, patterns and practices. It is, instead, more 
fluid, contingent, unpredictable and, more importantly, transformative.” 

For the purpose of the discussion, I adhere to a broad definition of institutions 
as ‘legal arrangements, routines, procedures, conventions, norms and organisa- 
tional forms that shape and inform human interaction.’ Institutionalisation, in 
turn, may be defined as the incremental and long-term process by which an insti- 
tution acquires meaning, specificity and value.” The process of the institutionali- 
sation of Union citizenship shows that norms and ideas are not intervening 
variables that simply alter the conditions under which preference-driven choice 
occurs.” I define norms as intersubjectively held, prescriptive beliefs about a 
specific mode of behaviour or outcome. Given that theories of European integra- 
tion in general have much to say about how and why institutions are created, but 
little to say about how, why and under what conditions they continue to change 
once they are institutionalised (institutional change as institutional develop- 





17 Following Hall and Taylor's distinction, although sociological institutionalism explains both 
institutional design and compliance, it has difficulties in explaining how and why norms change 
thereby effecting institutional change. Historical institutionalists argue that significant change is 
associated with critical junctures. It is worth noting here that Bulmer and Burch have suggested 
the concept of ‘critical moments’ which give rise to opportunities for significant change. ‘Such 
opportunities may not be realised or exploited, but if they are, the outcome is a critical juncture 
at which there is a clear departure from previously established patterns. . . In theory, at each critical 
moment the opportunities for institutional innovation are at their widest’; Schneider and Aspin- 
wall (eds), n 15 above. Rational-choice institutionalism sees institutional change as the result of 
changes in the actors or the bargaining power of actors or in the distributional implications of 
existing institutional arrangements. See also R. Lieberman, ‘Ideas, Institutions and Political 
Order: explaining Political Change’ (2002) 96(4) American Political Science Review 697. Besides 
institutionalism, functionalist and neo-functionalist perspectives account for incremental change 
within an overall stable environment. Change is mostly exogenously induced and threatens to 
render existing institutions dysfunctional. 
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tions’; ‘The Institutional Dynamics of International Political Orders’ (1998) 52 International Orga- 
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embedded in them; and policy instruments and procedures’; The Governance of the Single Market 
(Manchester: Manchester University Press, 1998) 58. 

19 The term ‘specificity’ refers to the clear differentiation of an institution from others, while the term 
‘value’ captures the centrality that an institution acquires. Polsby had added ‘internal complexity’ 
as a characteristic of the institutionalisation of organisations, N. W. Polsby, “The Institutionalisa- 
tion of the US House of Representatives’ (1968) American Political Science Review 145. See L. D. 
Longley, ‘Parliaments as Changing Institutions and as Agents of Regime Change: Evolving Per- 
spectives and a New Research Framework’ (1996) 2 Journal of Legislative Studies 24. See also R. L. 
Jepperson’s essay in W. W. Powell and P. J. DiMaggio (eds), The New Institutionalism in Organisational 
Analysis (Chicago: Chicago University Press, 2001). 

20 According to rationalist accounts, judicial preferences are exogenous to any judicial process 
underway. For an assessment, see A. Stone Sweet, Governing with Judges: Constitutional Politics in 
Europe (Oxford: Oxford University Press, 2000) ch 1. 
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ment),” the study of the institutionalisation of Union citizenship highlights the 
salience of ideas, cognitive templates and norms in explaining the longitudinal 
process of institutional development as well as the contribution that an institu- 
tional constructivist perspective can make to the study of institutional change. 

The discussion is structured as follows. In the first section I uncover existing 
templates for conceptualising European Union Citizenship, while in section 2 I 
analyse its judicial institutionalisation by distinguishing three phases; namely, 
judicial minimalism (1993-97), signalling intentions (1998-00) and engineering 
‘institutional change (2001-03). In searching for conceptual tools that capture the 
key factors that influence European judges’ decision not only to effect qualitative 
institutional change, but also to bring about ^ change’ in such.a way that extension 
of the change is possible in the future, I put forward a model that reflects the 
weight of various variables on judicial decision-making. The latter together with 
the dynamics of institutional change and the implications of the study are dis- 
cussed in the final section. 


MODELS OF EUROPEAN CITIZENSHIP: UNCOVERING TEMPLATES 


The scope and dynamics of institutional change depend on quasi-objectified ways 
of seeing European citizenship and its role in the evolving Community legal 
order. These normative and interpretive frames are important because they shape 
perceptions, priorities, and understandings of the meaning of citizenship and its 
implications. Five conceptualisations of European citizenship may be noted, as 
follows: 


Market Citizenship 

Drawing on the individualistic variant of liberalism, this mode depicts European 
citizenship as comprising a core of entitlements designed to facilitate market inte- 
gration.” This owes much to the generalised belief that ‘the Union is still predo- 
minantly a market and most of its freedoms to move are of interest only to 
property and commodity owners.” Such an approach draws on the liberal con- 
ception of citizenship as a status bestowed on morally autonomous individuals 
who pursue their chosen forms of life.” This conception, however, overlooks that 
economic transactions do not take place in a vacuum. Instead, they are embedded 
within a social and political context. The latter does not only regulate them but, 
rather crucially, shapes the frames through which economic transactions are 


21 Institutionalism has been more successful in accounting for institutional stability than for institu- 
tional change; J. Stacey and B. Rittberger, ‘Dynamics of formal and informal institutional change 
in the EU’ (2003) 10 Journal of European Public Policy 858, 859. 

22 M. Everson, “The Legacy of the Market Citizen in J. Shaw and G. More (eds), New Legal Dynamics 
of European Integration (Oxford: Clarendon, 1995). 

23 See K.Von Beume, ‘Citizenship and the European Unior in K. Eder and B. Giesen (eds), European 
Citizenship, National Legacies and’Tiansnational Projects (Oxford: OUP, 2001) 61, 80. 

24 On the liberal conception of citizenship, see I. Berlin, Four Essays on Liberty (Oxford: OUP, 1969); 
R. Bendix, Nation-Building and: Citizenship (New York: Wiley, 1964); J. Rawls, A Theory of Justice 
(Cambridge MA: Harvard University Press, 1971); T. H. Marshall, Citizenship and Social Class 
(1949). 
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understood. Rights related to economic transactions thus have implications for a 
broader spectrum of socio-political relations. This has been made clear by the 
European Court of Justice, which has pronounced the right to free movement as 
an intrinsic part of affirming workers’ human dignity and a means for the 
improvement of their living and working conditions and promoting their social 
advancement’. Arguably, if European citizenship is conceived of as a ‘market 
citizenship’,”® then it does not, presumably, require the full range of ‘constitu- 
tional essentials.” Adding new rights to European citizenship might lead to 
‘rights saturation,” and attribute 4 fake legitimacy on the essentially autocratic 
mode of governance of the Union.” However, such arguments sidestep the fact 
that European citizenship is not a freestanding institution that is emptied of poli- 
tical content. In fact, a cursory glance at the ECJ’ jurisprudence suggests that free 
movement rights have turned 4liens into associates, opened up possibilities for the 
Community nationals’ active involvement and participation in the socio-political 
life in the Member State of residence, and have activated redistributive policies 
designed to enhance their effective exercise.*° 


Civic Republican European citizenship 

A civic republican model of European citizenship would champion an expressly 
political, dynamic and participatory conception of citizenship.” This model 
draws on the civic republican conception of citizenship as practice; that is, as active 
engagement and participation in common affairs.” Such a conception would 
necessitate the strengthening and expansion of both formal and informal partici- 
patory mechanisms in the EU coupled with reforms to remove constraints on 
access to citizenship, and initiatives to increase transparency and accountability 
in decision-making.” A civic republican approach to European citizenship could 
take either the form of liberal communitarianism, thereby praising belonging, 
solidarity and fairness in a political community, or of a thicker notion of 
citizenship — one that embodies a common identity, common political values 
and shared final ends. Whereas the latter form raises the spectre of Euro-national- 





25 See Advocate General Trabucchi’s Opinion in Case C 7/75 F v Belgian State [1975] ECR 679, and 
Advocate General Jacobs’ Opinion in Case C-168/91 Konstantinidis [1993] ECR 1-1191. 

26 Everson, n 9 above. 

27 d@ Oliveira, n 9 above. 

28 Weiler, n 2 above, 501. 

29 R. Baubock, ‘Citizenship and National Identities in the European Union’ (1997) 4 Harvard Jean 
Monnet Working Paper 97. 

30 This coheres with the sociological paradigm of citizenship which views citizenship as an institu- 
tion that contains capitalist inequalities and social rights as a precondition for full membership in 
acommunity; Marshall, Citizenship and Social Class, n 24 above. 

31 R- Bellamy and D. Castiglione, “The Normative Challenge of a European Polity: Cosmopolitan 
and Communitarian Models Compared, Criticised and Combined’ in A. Follesdal and 
P. Koslowski (eds), Democracy and the European Union (Berlin: Springer-Verlag, 1998); E. Tassin, Eur- 
ope: A Political Community?’ in C. Mouffe (ed), Dimensions of Radical Democracy. Pluralism, Citizen- 
ship, Community (London: Verso, 1992). 

32 M. Oldfield, Citizenship and Community: Civic Republicanism and the Modern World (London: Rou- 
tledge, 1990); S. Mulhall and S. Swift, Liberalism and Communitarianism (Oxford: Blackwell, 1996). 

33 Compare A. Heritier, ‘Elements of democratic legitimation in Europe: an alternative perspective’ 
(1999) 11 Journal of European Public Policy 269. 
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ism** with all its undesirable repercussions for ethnic migrants, refugees and their . 
families, the former clearly recognises peoples’ various subject positions and their 
engagement in various projects and associative relationships at the local, national 
or supranational levels.” Undoubtedly, both variants would be criticised by those 
who value the cultural particularity of national communities and believe that the 
territorial nation state is the natural locus of democracy and citizenship. 


Deliberative European citizenship 


This model is strongly associated with Habermas emphasis on creating a suprana- 
tionally shared political culture based on the rule of law, separation of powers, 
democracy, respect for human rights, and so on. Such a political culture would 
guarantee the flourishing of equally legitimate cultural forms of life.” The model 
is based on a strong notion of participatory democracy” and champions active 
dialogic participation and the flourishing of a European public sphere. In practical 
terms, this would seem to require, among other things, the development of Eur- 
opean political parties, the recognition of the right of association within the con- 
text of the Union citizenship provisions and the disentanglement of demos from 
ethnos.”* 

Although these reforms are worthwhile, constitutional patriotism fails to con- 
vince scholars and observers for several reasons. It will suffice to mention only 
two here. First, constitutional principles are not ethically neutral; they have a par- 
ticularistic anchoring in so far as they are rooted in interpretations derived from 
the perspective of the nation’s historical experience and the majority culture. 
Although this does not preclude critique and the mutual adjustment of political 
culture, it does confine critical exchanges within the architectonics of the consti- 
tutional state’. Within such a context, migrants are expected to engage in the poli- 
tical culture of their new home,” as it has been defined by the dominant group. 
Migrants should not, publicly, call into question the culturally and historically 
specific understandings embodied by it. 

Secondly, Habermas tends to assume that ‘pre-constituted’ individuals enter the 
public sphere in order to devise the rules that bind them, and that agreement on 
these rules is possible under conditions of undistorted communication. Since the 
worlds people inhabit are multiple, fragmentary and contradictory, and the pro- 


34 By putting emphasis on a shared citizenship identity, common heritage and a shared way of life, 
this approach champions a particularistic identity which undercuts egalitarianism. 

35 F Mancini, Europe: The Case for Statehood’ (1998) 4 EL] 29. 

36 J. Habermas, ‘Citizenship and National Identity: Some Reflections on the Future of Europe’ 
(1992) 12 Praxis International 1; Between Facts and Norms: Contributions to a Discourse Theory of Law and 
Democracy (Cambridge: Polity, 1996); ‘Reply to Grimm’ in P. Gowan and P. Anderson (eds), The 
Question of Europe (London: Verso, 1997). See also Closa, 1998, n 2 above. 

37 Compare A. Heller and E Feher, ‘Citizen Ethics and Civic Virtues’ in A. Heller and E Feher (eds), 
The Post-modern Political Condition (Cambridge: Polity, 1988); J. Cohen and A. Arato, Civil Society and 
Political Theory (Cambridge MA: MIT Press, 1992). 

38 Kostakopoulou, 2000, n 6 above. 

39 Habermas, 1992, n 36 above, 17. 
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spects for unimpeded communication are rather slim in the real world ~- even 
more so in the EU where communication and deliberation is often seen by parti- 
cipants as an opportunity to hold on to their entrenched positions in order to 
meet domestic political expediencies and not to succumb to the force of the better 
argument, a deliberative model of citizenship would appear to have limited 
chances of success. Instead of conditioning the European polity on a supranational 
political culture, it might thus be preferable to start from the premise of hetero- 
geneous, internally differentiated and contested communities taking part in an 
ongoing quest for procedures, principles and institutions, which accommodate 
their differences and meet their common needs and aspirations. 


Corrective European Citizenship 

Ifa deliberative European citizenship is incapable of eliciting subjective identifica- 
tion with the EU, the mixed approach adopted by Weiler and others may 
be a more attractive one.*° This approach shares the normative premise of consti- 
tutional patriotism, but, at the same time, it appreciates the ethno-cultural tradi- 
tions of Member States. As such, it reflects the fusion between liberal and 
communitarian approaches that characterised political theory in the 1990s and 
the development of communitarian liberalism.” National identities are valued as 
symbols for collective action, resources for identity building and markers of inter- 
generational projects promising collective immortality. According to Weiler, a 
European civic public can co-exist with national publics without threatening to 
displace them. Whereas national citizenship would be the realm of affinity and 
nationhood, European citizenship would be the realm of law and Enlightenment 
ideals. Double membership of individuals in national organic and supranational, 
value-driven communities would tame nationalism, which is prone to expres- 
sions of intolerance and xenophobia.’ On this reading, European citizenship 
‘serves as a civilising force which keeps the eros of nationalism at bay’.“* True, 
Weiler makes concrete suggestions for empowering European citizens by enhan- 
cing their participation in the process of European governance, such as the Eur- 
opean legislative ballot coinciding with elections to the European Parliament, 
Lexcalibur, the creation of a European Constitutional Council and so on. How- 
ever, the crux of the point is that the notion of corrective European citizenship as 
a rational overlay of deeply rooted national identities and a check on the dysfunc- 
tions of national political processes tends to overrate ‘the embeddedness’ of 
individuals within national cultures and, consequently, underrates the prospects 
of their transformation into European Union citizens. 





40 Weiler, 1997, n 2 above. f 

41 J. Rawls, Political Liberalism (New York: Columbia University Press, 1993); C. Taylor, Liberalism and 
the Moral Life (Cambridge MA: Harvard University Press, 1989). : 

42 Weiler, 1997, n 2 above. 

43 ibid 508—509; See also J. H. Weiler, ‘European Citizenship ~ Identity and Differentity’ in M. La 
Torre (ed), above n 2, 1-24. 

44 Weiler, 1997, n 2 above, 527. 

45 ibid; Weiler, 1998, n 43 above, 20-24. 
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Bellamy and Castiglione also share the idea of a corrective European citizen- 
ship. They argue that in the European ‘mixed commonwealth’ communitarian 
commitments and distinctive identities can coexist with a cosmopolitan regard 
for universal principles of rights. and fairness (cosmopolitan communitarian- 
ism).** But this. begs the question of whether the tension generated by these 
opposing elements can be so easily overcome. The subjugation of European citi- 
zenship by quasi-nationalist definitions of membership does not rule out the pos- 
sibility that the Europeanisation of the nation-state may be accompanied by the 
‘nationalisation’ of the European supranational community. The exclusion of 
third country nationals from Union citizenship and the Schengenising of migra- 
tion law and policy are also good cases in point. 


Constructive European Citizenship 
This approach conceives of the EC/EU as the product of evolutionary and reflex- 
ive institutional design.” It draws on radical theories of citizenship, namely, on 
feminist, post-structuralist and post-colonial perspectives. Radical theories of citi- 
zenship diverge from both conventional liberal and communitarian approaches 
in so far as they regard citizenship not as an issue of either the Right (individual 
rights) or the Good (the community), but as a matter of calling into question the 
constructed senses of community and the self underlying such politics. Accord- 
ingly, European citizenship is conceived of as both a process and a project to 
be realised as the ‘grand conversation’ about the political restructuring of Europe 
continues. This means that the meaning of European citizenship exceeds the 
rights enumerated in Articles 17 et seq EC. This owes much to the fact that Eur- 
opean citizenship has called into question traditional ways of thinking about 
membership and community, and entails possibilities for new transformative pol- 
itics beyond the nation-state. 

Several reforms could actualise the potential of Union citizenship. First, Article 
18 EC could entail a directly effective right, thereby disentangling the rights to 
free movement and residence from either economic status or self-sufficiency and 
possession of sickness insurance. Secondly, the rules on residence could be 
updated.*? Thirdly, formal and informal mechanisms of participation” could be 
strengthened with a view to giving Union citizens full franchise in their State of 
residence. Fourthly, European citizenship could be disentangled from state 


46 Ballamy and Castiglione, n 2 above, 267. 

47 G. Ross, Jacques Delors and European Integration (Cambridge: Polity Press, 1995) 6; G. Marks et al, 
Governance in the European Union (London: Sage, 1996); J. Caporaso, “The European Union and 
Forms of State: Westphalian, Regulatory or Post-modern?’ (1996) 43 Journal of Common Market 
Studies 29. $ 

48 I. M. Young, Justice and the Politics of Difference (Princeton: Princeton University Press, 1990); 
C. Pateman, The Sexual Contract (Oxford: Blackwell, 1988); P. Gilroy, There Airt no Black in the 
Union Jack: The Cultural Politics of Race and the Nation (London: Hutchinson, 1987). 

49 J. Monar, ‘A Dual Citizenship in the Making: the Citizenship of the European Union and its 
Reform’ in La Torre (ed) n 2 above, 167. 

50 Proposal for a Council Decision establishing a Community action Programme to promote active 
European citizenship (civic participation), COM/2003/0276/ final. 
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nationality, and be conditioned on domicile. This would lead to the inclusion of 
approximately 13 million long-term resident third country nationals (TCNs) 
within its personal scope.” The inclusion of TCNs into Union citizenship has 
been defended on several grounds: the need to remedy the civic inclusiveness def- 
icit of European political membership;” the creation of a European ‘open repub- 
lic >? concern about the social integration of TCNs and social harmony within 
the Union;** a commitment to a liberal democratic order which sets limits to the 
community’ right of collective selfdetermination;* dual citizenship; and the 
need to eliminate divergent conditions of access to European citizenship owing 
to different nationality laws.” Fifthly, given the dynamic and open ended charac- 


‘ter of European citizenship, new provisions could be added within its ambit, such 


as the protection of social rights and the development of an anti-poverty strategy, 
the promotion of forms of substantive equality between the sexes, consumer 
rights, the protection of health and the environment, and the rights of association 
and assembly. Finally, European citizenship could be made meaningful to citizens 
who have never exercised their Community law rights of free movement, 
thereby wearing down the ‘purely internal’ rule.” 

Inspiring as these reforms and challenges might be for some, it is true that 
national executives see them as mission impossible. There is, on the whole, a gen- 
eralised apprehension about decoupling European citizenship from nationality. 
But if the goal of European citizenship is to transform the residents of Europe 
whose lives have been monopolised by national collectivism into critical Union 
citizens, then the European political community should be disentangled from 
quasi-nationalist trappings. This would make both majority and minority com- 
munities rightful shapers and makers of the public culture and Europes possible 
futures. In addition, there is a pressing need to ensure inclusiveness in the practice 
of European citizenship by decoupling enjoyment of the rights of movement and 
residence from socio-economic status, and by making European citizenship 
meaningful even to immobile European citizens by providing a set of rights that 
could make a difference to their lives. 





51 National executives have succeeded in grafting their notions of who the Europeans are in the 
emerging European institutions. Although EC Treaty referred to workers of the Member states 
as recipients of the free movement rights, the Member States’ interpretation of article 48 EC as 
referring to workers qua nationals became sedimented, thereby cancelling out of existence alter- 
native juridical options (i.e., conditioning free movement on domicile). This made almost ‘natural’ 
the confinement of special rights and, subsequently, of Union citizenship to nationals of Member 
States. 

52 Kostakopoulon, n 6 above. 

53 R. Hofmann, ‘German Citizenship Law and European Citizenship: Towards a special kind of 
European nationality?’ in La Torre (ed) n 2 above, 149. 

54 A.C. Oliveira, ‘The Position of Resident Third Country Nationals: Is It Too Early to Grant them 
Union Citizenship?’ in La Torre (ed) n 2 above. 

55 R- Rubio Marin, ‘Equal Citizenship and the Difference that Residence Makes’ in M. La Torre (ed) 
n 2 above, 226. i 

56 Monar, n 49 above. 

57 M-J. Garrot, A New Basis for European Citizenship: Residence?’ in La'Torre (ed) n 2 above, 232. 

58 N. N. Shuibhne, ‘Free Movement of Persons and the Wholly Internal Rule: Time To Move On? 
(2002) 39 CMLRev 731. 
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THE INDETERMINATE TRAJECTORY OF EUROPEAN CITIZENSHIP: 
THE DIFFERENCE THAT EUROPEAN JUDGES MAKE 


Phase 1. 1993-1997: Judicial Minimalism” 


National courts provided the initial fora in which the meaning and full implica- 
tions of European citizenship were to be tested. In Rv Secretary of State for the Home 
Department, ex parte Adams, Rv Secretary for the Home Department, ex parte McQuil- 
lan, and in Rv Secretary of State for the Home Department, ex parte Vitale the issue of 
the direct effect of Article 18 EC was raised but, unfortunately, no definite answer 
was reached. In Adams, the reference was withdrawn when Mr Adams’ exclusion 
order was lifted, and in Vitale no preliminary ruling reference was made to the 
European Court of Justice. It is true to say that the latter adopted a cautious 
approach in 1993-1997. Undoubtedly, the Court was aware of the constitutional 
significance of Union citizenship. In its Report on Citizenship of the Union, the 
Commission had stated that European Citizenship had led to a conceptual meta- 
morphosis of the Community rights of free movement and residence ‘by enshrin- 
ing them in the Treaties themselves’. 

Advocate General Leger, in his opinion in Boukhalfa, also pinpointed the ‘pro- 
mise’ of Union citizenship inherent in the constructive model outlined in the pre- 
vious section: 


.. „Admittedly the concept embraces aspects which have already largely been estab- 
lished in the development of Community law and in this respect it represents a con- 
solidation of existing Community law. However, it is for the Court to ensure that 
its full scope is attained. If all the conclusions inherent in the concept are drawn, 
every citizen of the Union must, whatever his nationality, enjoy exactly the same 
rights and be subject to the same obligations. Taken to its ultimate conclusion, the 
concept should lead to Citizens of the Union being treated absolutely equally, irre- 
spective of nationality. Such equal treatment should be manifested in the same way 
as among nationals of one and the same Member State.°* 


But the European Court of Justice opted for a ‘consolidating’, rather than ‘consti- 
tutionalising’ approach to Union citizenship, that is, European citizenship was 
used as a supplementary basis in order to reaffirm existing Community law. 
Although European judges knew that Union citizenship was not a market citi- 
zenship, they, nevertheless, embarked upon a process of ‘adaptive stabilisation’ of 
its meaning. In Uecker and Jacquet, the Court ruled that Article 8 was not intended 
to alter the scope ratione materiae of the Treaty so as to cover internal situations. 





59 I borrow the term from C. Sunstein’s, One Case at a Time: Judicial Minimalism on the Supreme Court 
(Cambridge MA: Harvard University Press, 1999). 

60 [1995] All ER (EC) 177. 

61 [1995] 4 AIl ER 400. 

62 [1996] All ER (EC) 461. 

63 COM(93) 702 Final, 21/12/93. 

64 Case C-1214/94 Boukalfa v Federal Republic of Germany [1996] ECR I-2253. 

65 Cases C-64 and 65/96 Kari Uecker and Vera Jacquet v Land Nordrhein-Westfalen [1997] 3 CMLR 963; 
[1997] ECR 1-317. 
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In Skanavi, the question of whether holders of driving licences need to exchange 
their licences for licences in the host Member State within one year of taking up 
normal residence in order to remain entitled to drive a motor-vehicle there was 
answered by recourse to Article 52 EC (Article 43, on renumbering), and not 
Article 8a EC (Art 18, on renumbering).© Similarly, in Stober and Pereira the Court 
saw Article 52 EC, coupled with Reg 1408/71, as the key Article in deciding that 
German legislation, which required the children of self-employed workers to 
reside in Germany in order to qualify for dependent childrens allowance, was 
incompatible with the Treaty.” In Kremzow, European citizenship was invoked, 
but without success.“ The Court confirmed its treatment of purely internal situa- 
tions by ruling that the sentence of imprisonment imposed on Kremzow by an 
Austrian criminal court did not fall within the scope of the application of the 
‘Treaty. 

How can one thus explain the judicial minimalism during the period 1993— 
1997? It is true that European judges were well aware of national executives’ appre- 
hension about the possible implications of Union citizenship. Such fears found 
expression in the Danish opt out Declaration which stated ‘nothing in the TEU 
implies or foresees an undertaking to create a citizenship of the Union in the sense 
of citizenship of the nation-state. The question of Denmark participating in such a 
development, therefore, does not arise’. European judges also knew that Mem- 
ber State would be wary of the movement of non-active economic actors without 
strong assurances that such persons would not become a burden on their social 
welfare services. Furthermore, various governmental proposals in circulation, 
which were designed to limit the authority and independence of the ECJ prior 
to the 1996 Intergovernmental Conference, had alerted the ECJ to national execu- 
tives’ dissatisfaction with its influential institutional operation. Evidently, Eur- 
opean citizenship’ time had not come. European judges saw radical change as 
difficult, premature and costly in view of post~-Maastricht reactions and govern- 
mental opposition. As a consequence, the conceptual resources inherent in the 
institution of Union citizenship were not utilised. 

Besides the fact the political climate did not favour change, it is true to say that 
the cases considered by the European Court of Justice during the first phase did 
not provide an opportunity for institutional change. The cases did not bring forth 
a real dissonance between European citizenship norms and concrete reality, and 
settled jurisprudence offered coherent and complete answers to the questions 
posed, thereby making reliance on Union citizenship provisions indirect and sub- 
sidiary. In sum, in the period 1993-1997, there was neither an interest nor an 
opportunity for bringing about qualitative change in the meaning and implica- 
tions of Union citizenship. 





66 Case C-193/94 Skanavi and Chryssanthakopoulos [1996] 2 CMLR 372; [1996] ECR. 1-929. 

67 Joined Cases 4/95 and 5/95 Stober and Pereira v Bundesanstalt Fur Arbeit [1997] 2 CMLR 213; [1997] 
ECR I-511. 

68 Case 299/95 Friedrich Kremzow v Austria [1997] ECR I-2629. 

69 OJ C348/4, 31/12/94. 


© The Modern Law Review Limited 2005 245 


Ideas, Norms and European Citizenship 





Phase 2. 1998-2000: Signalling Intentions 


Although the European Court of Justice did not derive new rights of residence 
directly from Article 18 EC in the second phase, it, nevertheless, highlighted the con- 
stitutional importance of European citizenship by bringing citizens within the scope 
of the protection afforded by the non-discrimination clause (Article 12 EC). The 
political climate was conducive for a constructive conception of Union citizenship 
and the extension of citizenship norms. In its second report on Citizenship of the Union, 
the Commission had stated that Union citizenship ‘raised citizens’ expectations as to 
the rights that they expect to see conferred and protected’.’”” The European Parlia- 
ment’s Resolution on the Commissions second report also noted that Union citizen- 
ship constitutes ‘the guarantee of belonging to a political community under the rule 
of law’.” Finally, in its Communication to the European Parliament and the Council 
on the follow-up to the recommendations of the High-Level Panel on the Free 
Movement of Persons, the Commission had also stated that free movement rights 


are becoming an integral part of the legal heritage of every citizen of the European 
Union and should be formalised in a common corpus of legislation to harmonise 
the legal status of all Community citizens in the Member States, irrespective of 
whether they pursue a gainful activity or not.” 


To this end, the Commission proposed a Council Regulation amending Council 
Regulation 1612/68 and a Council Directive amending Council Directive 68/360 
on 12 November 1998.” Both proposals were designed to adapt the provisions of 
Council Reg 1612/68 and Council Dir 68/360 to the new socio-economic and 
political conditions of the Union, and provided a right of residence for third 
country national spouses of Union citizens who have resided in a Member State 
for three consecutive years on the event of the dissolution of marriage.” 

This discursive interaction and the Commissions entrepreneurship provided 
impetus for judicial activism. In Martinez Sala the ECJ held that lawful residence 
of a Community national in another Member State is sufficient to bring her 





70 COM (97) 0230. 

71 COM 97 0230 C4-0291/97, OJ C 226, 20.7.1998, 61. 

72 COM (98) 0403 final. 

73 Proposal for a European Parliament and Council Regulation Amending Regulation (EEC) No 
1612/68 of 15 October 1968 on freedom of movement for workers within the Community 
(COM(1998) 394 - COD 98/0229; OJ C 344, 12.11.1998, OJ C 344); Proposal for a European Par- 
liament and Council Directive Amending Directive 68/360/ EEC on the abolition of restrictions 
on movement and residence within the Community for workers of Member States and their 
families (COM(1998) 394 COD 98/0230) OJ C 344. Other legislative initiatives include: Proposal 
for a European Parliament and Council Decision establishing an Advisory Committee on free- 
dom of movement and social security for Community workers and amending Council Regula- 
tions (EEC) No 1612/68 EEC 1408/71 (COM (98) 0394 OJ C344, 12/11/1998 final) and 
Commission Proposal for a Council Regulation amending Regulation 1408/71 as regards its 
extension to nationals of third countries (COM (1997) 561 final, submitted on 10 December 
1997) The ECJ has extended the personal scope of the Regulation to refugees and stateless persons 
resident in a Member State and to their non-EU relatives on the grounds that such an inclusion is 
ancillary to Article 42 EC objectives and the international obligations of the MS; Cases C-95/99 to 
98/99, Khalil, Chaaban, Osseili and Nasser, and C-180/99 Addou, Judgement of 11 October 2001. 

74 Articles 10(4) and 4a(1) respectively. ; 
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within the scope of ratione personae of the provisions of the Treaty on European 
citizenship. Sala, a Spanish national who was a lawful and long-term resident in 
Germany and received social assistance under Federal Social Welfare Law,” was 
refused a child raising allowance on the ground that she did not possess a residence 
permit. The allowance was a non-contributory benefit granted to non-German 
nationals who had a dependant child, but did not have a full time job. If Sala were 
a worker or a self-employed person under Regulation 1408/71, her treatment 
would activate Articles 39 or 42 EC respectively. If the national court concluded 
that Sala did not fall in either of: these categories, her status as a Union citizen, 
lawfully residing in another Member State, could bring her within the personal 
scope of the Treaty. By examining the material scope of the Treaty the Court also 
concluded that the allowance came within the scope of EC law, as either a social 
advantage under Council Regulation 1612/68 or a family benefit under Regula- 
tion 1408/71, thereby activating the non-discrimination clause (Article 12 EC).” 
Hence, the Court stated that, since Sala had been authorised to reside in Germany, 
the requirement of the 1985 Federal Law that a Community national had to pro- 
duce a residence permit in order to receive a child-raising allowance, when that 
state’s own nationals were not required to produce any document of that kind, 
amounted to unequal treatment prohibited by Article 12 EC. In other words, Sala 
was entitled to receive non-discriminatory treatment on the grounds of national- 
ity as a European citizen lawfully residing in another Member State. 

By putting ‘flesh on the bones of European Union Citizenship’, the Court dis- 
played its capacity to attach a new constructive meaning to the status of citizenship 
of the Union, thereby overriding the interests of Member States.” More impor- 
tantly, it did so by calling into question the link between the existence of citizen 
status and economic activity or self-sufficiency.” And although the Sala ruling raised 
expectations that benefits reserved for active economic actors (workers) under Coun- 
cil Regulation 1612/68, such as social advantages, could be granted to job-seekers, in 
Collins the Advocate General foreclosed this possibility by suggesting that ‘Commu- 
nity law as it now stands does not require that an income-based social security ben- 
efit, intended for jobseekers, be provided to a citizen of the Union who enters the 
territory of a Member State with the purpose of seeking employment while lacking 
any connection with the State or link with the domestic employment market.” 





75 Sala was protected by the European Convention on Social and Medical Assistance; European 
Treaty Series 14, Case C-85/96 Sala v Freistaat Bayern [1998] ECR 1-2691. 

76 As Shaw and Fries have argued, if'a provision is not covered by the rules of the free movement of 
workers, establishers and service providers, Article 12 EC provides an alternative route: ‘Citizen- 
ship of the Union: First Steps in the Court of Justice’ (1998) 4(4) European Public Law 533-59. The 
Court's jurisprudence concerning article 12 EC includes: Case 185/87 Cowan [1989] ECR 195; Case 
C-43/95 Data Delecta [1996] ECR 1-4661; C-323/95 Hayes [1997] ECR I-1711; Case C-122/96 Sal- 
danha [1997] ECR 1-5325), Case C-274/96 Bickel and Franz [1998] ECR 1-7637, Case C-172/98 Com- 
mission v Belgium [1999] ECR 1-3999; and Case C-411/98 Ferlini [2000] ECR I-8081. 

77 S. O'Leary, ‘Putting Flesh on the Bones of European Union Citizenship’ (1999) 24 ELRev 68. 

78 As the Advocate General stated, ‘the limitations in Article 8a itself concern the actual exercise but 
not the existence of the right’, Case C-85/96 at para 18. 

79 Case C-138/02 Brian Francis Collins v Secretary of State for Work and Pensions, Opinion of Advocate 
General D. Ruiz-Jarabo Colomer on 10 July 2003. The ECJ confirmed that the right to equal treat- 
ment under Article 39(2) EC in conjunction with Articles 12 and 17 EC did not preclude legisla- 
tion which made entitlement to ajobseeker’s allowance conditional on a residence requirement, in 
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In Bickel and Franz the Court held that the right to free movement in Article 18 
EC would be enhanced if citizens of the Union were able to use a given language 
to communicate with the administrative and judicial authorities of a state on the 
same footing as its nationals.” As potential recipients of services and EU citizens 
exercising their right to free movement, Bickel and Frantz fell within the scope of 
the Treaty and could thus rely on Article 12 EC to challenge their unequal treat- 
ment based on nationality. In this respect, the right to use their mother tongue in 
criminal proceedings in the Italian province of Bolzano, a right that was available 
to German speaking residents of Bolzano, was derived from Article 12 EC. As 
A. G. Jacobs stated in his opinion, Union citizenship implies a ‘commonality of 
rights and obligations uniting Union citizens by a common bond transcending 
member state nationality." 

Following Sala and Bickel and Frantz, the Court used its settled jurisprudence in 
order to resolve issues relating to Union citizenship. In Donatella Calfa, the Court 
applied Articles 48, 52 and 59 EC without recourse to Union citizenship.” In Wij- 
senbeek, Advocate General Cosmas went a step further to suggest that Article 18 is 
directly effective. However, the Court remained silent on this issue, despite the 
fact that the Commission had made the same submission. The environment was 
not conducive for radical institutional change. Adhering to the corrective tem- 
plate of Union citizenship (section 1), the Court ruled that Member States were 
entitled to exercise frontier controls to distinguish EC citizens from other travel- 
lers and that Article 14 EC had no direct effect. In the absence of common rules 
governing the crossing of the external frontiers of the EU, Mr Florius Wijsenbeek 
did not, therefore, have the right to cross borders without being subject to pass- 
port controls. 

In Kaba, the Court gave a conservative interpretation of Article 7(2) of Council 
Regulation 1612/68, by stating that national legislation which imposes differential 
residency requirements for the spouses of Community nationals and the spouses 
of nationals who are ‘present and settled’ in the UK for the grant of indefinite 
leave to remain does not constitute discrimination on the grounds of national- 
ity.” It relied on the objective difference’ between persons enjoying an unquali- 
fied right of residence and Community nationals whose right of residence is 
limited by the Treaty and secondary legislation. And although it refrained from 
addressing directly the question whether ‘indefinite leave to remain constitutes a 
social advantage within the meaning of Article 7(2) of Regulation 1612/68, it sta- 
ted that even if the former right constituted a social advantage, British legislation 
did not contravene Community law.** It is noteworthy here that the Court reit- 
erated its decision in the second reference for a preliminary ruling made by the 
Immigration Adjudicator. It ruled that the qualified right of residence enjoyed by 
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Community nationals cannot be compared to the unqualified right of residence 
enjoyed by persons who are ‘present and settled’ in the UK under UK immigra- 
tion rules.” 

In July 1998, the Court took issue with the political participatory aspects of 
Union citizenship. The Kingdom of Belgium had failed to comply with the 
Council Directive 94/80 EC laying down detailed arrangements for the exercise 
of the right to vote and to stand as a candidate in.municipal elections by Union 
citizens in the Member State in which they reside and to transpose it into national 
law within the prescribed period. Although the Belgian Government submitted 
that the non-transposition was due to the need to revise Article 8 of the Belgian 
Constitution and that progress had been made in implementing the Directive, the 
ECJ dismissed the defence concerning difficulties in the internal legal system in 
accordance with its jurisprudence, and ruled that Belgium had failed to fulfil its 
obligations under the first paragraph of Article 14 of the Directive." 

Finally, in Elsen the Court highlighted the importance of Union citizenship.” 
Elsen, a German national who had transferred her residence form Germany to 
France and acquired the status of frontier worker employed in Germany, was 
refused validation of the periods spent rearing her son as periods of insurance for 
the purpose of an old age pension on the grounds that the child rearing had taken 
place in another Member State. The Court ruled that although Member State 
retain the power to organise their social security schemes, they must, nonetheless, 
comply with Community law and in particular with the Treaty provisions on 
freedom of movement for workers or Union citizenship. The German provisions 
put Community nationals, who had exercised their Community law rights of 
free movement and resided in anther Member State while continuing to work 
in Germany, at a disadvantage. The Court thus used Union citizenship in conjunc- 
tion with Articles 39 and 42 EC in order to highlight the constitutional impor- 
tance of free movement. 

The Court's rulings in this phase show that institutional change is not a linear, 
unidirectional process. In Sala the Court seized the opportunity to give more sub- 
stance to Union citizenship,** whereas in Kaba it acknowledged the Member 
States’ competence in enlarging or narrowing the scope of the right of residence 
on the basis of nationality and migration law differentials. In Sala, nationality 
would not justify differential conditions in the enjoyment of an allowance, 
whereas in Kaba nationality was a relevant factor in determining migration 
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statuses. Undoubtedly, there exists an important difference between the two cases. 
As Sala had been legally authorised to remain in Germany, the ECJ had to decide 
whether it would allow a European citizen resident to be treated differently than 
German nationals. In the absence of any justification, Salas unequal treatment 
contravened Article 12 EC. Kaba, on the other hand, raised the spectre of EC]’s 
direct interference with states’ competence in the field of migration control. 
Although European judges knew that the introduction of citizenship of the 
Union raised expectations that citizens of the Union will enjoy equality, at least 
before Community law, and in Sala they capitalised on the opportunity to trans- 
cend the language of the European citizenship provisions by advancing a new con~ 
structive interpretation, they were also aware of the strong criticism they would 
ultimately face if indefinite leave to remain were granted to the spouses of Com- 
munity nationals resident in Britain. This leads me to argue that although the 
judges’ interests did not coincide with the preferences of national executives and 
Union citizenship exerted a normative pull,” other variables, such as the anticipated 
costs of an integrationist ruling and the organisational climate, played a crucial role 
in the judicial decision-making process. As a result, institutional change in this sec- 
ond phase was not as robust as would have been anticipated. In Sala and Bickel and 
Frantz, the EC] signalled its intention in a powerful way to advance the Union citi- 
zenship norm. It was not until a year later that the ECJ drew on the transformative 
potential of Union citizenship (section 1) and moulded skeletal norms into con- 
crete, binding rules which became locked in and difficult for governments to 
change. By so doing, the EC]’s expansive logic to the strengthening of Union citi- 
zens rights would initiate a process of vertical normative socialisation through 
which national executives would have to embrace the constructive interpretation 
of Union citizenship and the new practices set in motion by it. 


Phase 3. 2001-2003: Engineering Institutional Change 


In this phase European citizenship norms not only matter, but also European 
judges become more explicit as to the ways they matter in opposition to the pre- 
ferences of Member States.” Acknowledgement of the fundamental status of 
Union citizenship is accompanied by new normative templates and a policy- 
oriented approach, despite the absence of societal mobilisation and sustained pres- 
sures for policy reform by organised interests.” 

On 7 December 2000, the Charter of Fundamental Rights of the European 
Union was proclaimed at the European Council meeting in Nice.” Article 45 of 


89 J. H. H. Weiler, ‘Community, Member States and European Integration: Is the Law Relevant?’ 
(1992) 31 Journal of Common Market Studies 39; A-M. Burley-Slaughter and W. Mattli, ‘Europe 
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Internal Market’ (1992) 46 International Organisation 533; G. Garrett, R. D. Kelemen, and H. Schulz, 
“The European Court of Justice, National Governments, and Legal Integration in the European 
Union’ (1998) 52 International Organisation 149. 
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the Charter entailed the possibility of extending Union citizenship to ‘nationals of 
third countries legally resident in the territory of a Member State’. Article 45 thus 
signalled that the declaration’ phase of Union citizenship had been superseded by 
a ‘proposal’ phase, that is, by a willingness on the part of Community institutions 
to suggest concrete measures for institutional reform. In May 2001, the Commis- 
sion presented a proposal for a European Parliament and Council Directive on the 
right of citizens and their family members to move and to reside freely within the 
territory of the Member State.” The Commissions proposal sought to prepare 
the ground for a comprehensive and coherent set of rules on the free movement 
of all Union citizens and their families, irrespective of economic motives. The 
draft directive, which explicitly referred to the ‘new legal and political environ- 
ment established by citizenship of the Union’, suggested a ‘phased’ approach to 
the disentanglement of residence from economic activity, whereby non-active 
economic actors would have to satisfy the self-sufficiency and possession of sick- 
ness insurance conditions in the first four years of residence in the host state. 
Thereafter, non-active economic actors would enjoy a permanent and unqualified 
right of residence and ‘virtually complete equality of treatment’. According to 
the Commissions proposal, the right of permanent residence would entail secur- 
ity of residence by providing immunity from expulsion and access to social wel- 
fare in the host Member State.” 

Although these initiatives were not associated with the existence of a critical 
juncture’, that is, of a critical moment of crisis which could be resolved by shaking 
off the institutional past,” they, nevertheless, provided impetus for constructive 
interpretations of Union citizenship and the extension of citizenship norms by the 
European Court of Justice. It thus comes as no surprise that in Greelczyk Advocate 
General Alber stated that: ‘Citizenship of the Union took on greater significance, in 
contrast to the perception of individuals as purely economic actors which had 
underlain the EC ‘Treaty. The conditions on which freedom of movement may 
depend are now no longer economic in nature, as they still were in the 1990 direc- 
tives. The only ‘limitations and conditions’ attached to freedom of movement 
now are imposed on grounds of public policy, public security and public 
health..* Let me now chart the process of transformative institutional change in 
more detail. 
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In Kaur, the first case considered by the EC], the EC] reaffirmed the Michelletti 
ruling.” It upheld the validity of the 1972 and 1982 declarations on the definition 
of the term UK national for Community law purposes made by the UK Govern- 
ment” and stated that ‘it is for each Member State, having due regard to Com- 
munity law, to lay down the conditions for the acquisition and loss of 
nationality’. As Kaur, a British overseas citizen under the 1981 British National- 
ity Act, did not have the right of abode in the United Kingdom, she was excluded 
from the personal scope of the EC Treaty. 

In Grzelczyk, the ECJ clearly demonstrated why and how the institution of 
European citizenship matters. Grzelczyk, a French national studying physical 
education in Belgium, who during his first three years of his study had supported 
himself through various jobs, applied to the.CPAS for payment of minimex, a 
minimum subsistence allowance paid in Belgium. This would enable him to 
complete his university studies. CPAS granted Grzelczyk the minimex. However, 
when the CPAS applied to the Belgian state authorities for reimbursement of the 
payments, the application was declined on the ground that Grzelczyk was not a 
Belgian national. Mr Grzelczyk challenged this refusal before a Labour tribunal. 
A. G. Alber suggested that the student could be seen as a worker and, as such, he 
would be entitled to minimex under Article 7(2) of Council Regulation 1612/ 
68. But the Court disagreed. Rejecting the minimalist perspective associated 
with the model of market citizenship (section 1), it stated that “Union citizenship 
is destined to be a fundamental status of nationals of the MS, enabling those who 
find themselves in the same situation to enjoy the same treatment in law irrespec- 
tive of their nationality, subject to such exceptions as are expressly provided for’ 
Since Union citizens can rely on Article 12 EC in all situations that fall within the 
material scope of the EC Treaty (Sala), Article 12 EC read in conjunction with 
Union citizenship led the Court to rule that students studying in another Mem- 
ber State can rely on the non-discrimination clause in claiming social advantages. 
This ruling seems to overrule Brown in so far as the latter judgement was used to 
exclude students from general social assistance (and not only maintenance 
grants).'°* Students who satisfy the requirements outlined in Article 1 of Directive 
93/96 (ie, self-sufficiency and possession of sickness insurance), but whose circum- 
stances might change later can rely on social advantages within the meaning of 
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Article 7(2) of Council Regulation 1612/68." Although Directive 93/96 makes it 
clear that students should not be a burden on the social assistance system of the 
host state (Article 1) and are not entitled to receive maintenance grants (Article 3), 
the Court observed that the provisions of the Directive do not preclude its bene- 
ficiaries from receiving social assistance benefits. Indeed, it can be argued that a 
certain degree of financial solidarity between nationals of a host Member State 
and nationals of other Member State must be recognised, particularly in cases of 
temporary economic difficulties. In such cases, beneficiaries would not be an 
‘unreasonable’ burden on the host Member State. The Belgian rules thus contra- 
vened Articles 12 and 18 EC, and Council Directive 93/96/EEC. 

Grzelczyk gave the Court the opportunity to advance the normative debate on 
the meaning and implications of Union citizenship. Instead of replicating the 
established cognitive structures and settled rules, the Court gave a broad and lib- 
eral interpretation to the provisions of Directive 93/96, thereby calling into ques- 
tion the link between economic activity and residence in certain circumstances 
(ie, temporary economic difficulties). This gave ‘a strong appearance of case law 
moving away from the grant of particular rights to particular groups of (eco- 
nomic) actors and instead embracing a powerful mission of protection of indivi- 
dual rights’.’°° By so doing, it initiated a wider learning process which could not 
but alter beliefs, perceptions and the behaviour of actors at the national level, since 
students who face temporary economic difficulties would have to be seen as 
associates and ‘belongers to the host community, rather than as strangers and a 
problem. Interestingly, the Court did not extend the application of Article 7(2) 
of Council Reg 1612/68 to all Union citizens, irrespective of their worker status. 
Nor did it disentangle residence from economic status by deriving a directly effec- 
tive right from Article 18 EC - an approach that the Court followed in Baumbast 
(see below). Rather, it transformed Union citizenship into a building block of the 
evolving EU legal order, by giving prominence to the principle of equal treat- 
ment that strikes at its heart. 

D’Hoop gave the Court the opportunity to rule that Belgian legislation grant- 
ing tide-over allowances to Belgian nationals, who have completed their second- 
ary education in Belgian establishments, contravenes Articles 12 and 18(1) EC.” 
Member State D'Hoop, a Belgian graduate who had obtained a baccalaureate in 
France, was denied a tide-over allowance from the Belgian National Employment 
Office (ONEM) under the Royal Decree of 25 November 1991. The tide-over 
allowance targeted young graduates by giving them access to special employment 
programmes. Although Member State D’Hoop’s situation was governed by the 
provisions concerning free movement of workers (ie, Article 39 EC and Council 
Regulation 1612/68), her status as a citizen of the Union gave her a right to equal 
treatment in all situations which fall within the scope ratione materiae of the 
Treaty. And although D’Hoop was claiming rights against her home state, the link 
with Community law and the cross border element were evident owing to her 
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completion of secondary education in France. D’Hoop’s differential treatment 
thus came close to discrimination based on nationality, since her situation ‘may 
be assimilated to that of any other person enjoying the rights and liberties guar- 
anteed by the Treaty’. It would contravene EC law if a citizen received in her 
own Member State treatment less favourable than that she would otherwise enjoy 
had she not availed herself of the right to free movement. Using the deterrence 
argument used in Singh, the Court ruled that Community nationals might be 
deterred from leaving their country of origin in order to take advantage of the 
opportunities offered by the Treaty, which now include the encouragement of the 
mobility of teachers and students in light of Article 149(2) and Article 3(1) (q) EC? 
The Court proceeded to argue that the differential treatment was not objectively 
justified and went beyond what was necessary to attain the objective pursued. 

. The ECJ displayed a truly innovative approach in Carpenter. In this case, the 
principle of respect for family life was elevated at the expense of national migra- 
tion laws and the settled jurisdictional distinction between purely internal, on the 
one hand, and Community law governed situations, on the other. In establishing 
such an interpretive hierarchy, the EC] was attuned to debates about the legal sta- 
tus of the Charter of Fundamental Rights of the EU and the possibility of acces- 
sion to the ECHR by the Union. Mrs Carpenter, a national of the Philippines and 
the spouse of a UK national, challenged the deportation order issued by the 
Home Secretary. She claimed a right of residence in the UK on the grounds that 
her deportation would impede her husband’ right to provide and receive services 
in other Member States, since she was looking after his children from his first 
marriage. The UK authorities maintained that, since Mr Carpenter was a national 
of the UK living in the UK, the cross-border dimension required under Com- 
munity law was absent. Both the Advocate General and the Court did not agree 
with the UK Government’ submission, albeit following different lines of reason- 
ing Whereas Advocate General Stix-Hackl read Directive 73/148 through the 
lens of the right to respect for family life, and interpreted it as allowing a right 
of residence for Mrs Carpenter, the Court stated that Directive 73/148/EC applies 
only to cases where a Community national and the members of his/her family 
leave the state of origin and reside abroad for the period stipulated in the Direc- 
tive. But the Court went on to rule that the right of residence of Mrs Carpenter 
might be inferred from other principles or rules of Community law. Since Mr 
Carpenter was carrying out a significant proportion of his business abroad, he 
had activated his right to provide services enshrined in Article 49 EC. The funda- 
mental freedom to provide services could not be fully effective if Mr Carpenter 
were to be deterred from exercising it by obstacles raised in his country of origin 
relating to the entry and residence of his spouse’.™ Article 49 EC read in light of 
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the principle of respect for family life, which is recognised by Community law, 
must thus be interpreted as precluding Carpenters deportation.” 

Carpenter is a remarkable case of judicial activism; a derivative right of residence 
has been implied from a Treaty article (Article 49 EC), thereby overriding restric- 
tive national immigration rules." In light of Carpenter, possible extension of resi- 
dence rights to service recipients and other third country family members of the 
service provider, such as relatives on the ascending line, cannot be ruled out. By 
emphasising the principle of respect for family life, the Court established a hier- 
archy that can influence and guide future interpretive choices and the behaviour 
of actors. More importantly, it did so on the basis of a constructive interpretation 
of the situation rather than of purely instrumental calculations. Arguably, critics 
might point out that the link between Carpenter's right of residence and the per- 
ceived impediment to trade is inexact. But the crux of the matter is that the EC] 
used the interpretive process in order to reach a solution, which intuitively appears 
to be the right one, thereby constructing a new institutional reality. 

On 25 July 2002, the ECJ had another opportunity to rule on the legality of 
restrictive measures on the movement and residence of third country national 
spouses of Community nationals. These issues had been raised in proceedings 
between the Movement Against Racism, Anti-Semitism and Xenophobia ASBL 
(Mouvement contre le racism, l'antisemitisme et la xenophobie ASBL, (MRAX)) 
and the Belgian State. More specifically, MRAX challenged the legality of a Cir- 
cular of the Ministers for the Interior and Justice of 28 August 1997 on the grounds 
that it contravened the Community directives on the movement and residence 
and the principle of respect for family life, which is protected by Community 
law. Drawing on Carpenter, the ECJ emphasised the importance of ensuring pro- 
tection of the family life of Community nationals. It ruled that while the Mem- 
ber States may demand an entry visa or equivalent documents from family 
members of a Community national, who are third country nationals, Article 
3(2) of Directive 68/360 and Article 3(2) of Directive 73/148 state that such persons 
must be given every facility for obtaining the necessary visas. This means that a 
visa must be issued without delay and, if possible, at the place of their entry into 
national territory.” 

Accordingly, the Court ruled that the Belgian states practice of sending back to 
the border third country national spouses of Community nationals who do not 
possess the necessary entry documents (ie, an identity document or visa) is dispro- 
portionate and unlawful under Community law. Since the residence rights of 
such persons do not derive from states’ authorisation of their entry, but they are 
based on their family ties, spouses who are able to prove these ties and their iden- 
tity, and do not represent a risk to the requirements of public policy, public secur- 
ity or public health should not be sent back to the border. Similarly, Member 
States cannot deny a residence permit or order an expulsion order against such 
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persons on the sole ground,that they had entered the territory of the Member 
State unlawfully (Article 4 of Directive 68/360 and Article 6 of Directive 73/148). 
Such measures would not only hinder the right of residence of third country 
national spouses of Community nationals, which is directly conferred by Com- 
munity law, but they would also be manifestly disproportionate to the gravity of 
the breach of national migration laws.’ 

Should third country national spouses overstay their visa, the issue of a resi- 
dence permit to them cannot be made subject to the condition that their visa has 
not expired, under Articles 3 and 4(3) of Directive 68/360 and Articles 3 and 6 of 
Directive 73/148. Nor can a Member State expel a third country national spouse of 
a Community citizen who has lawfully entered the territory but whose visa has 
expired at the time when application is made for that permit. It is interesting that 
following the Court's ruling in MRAX, and the EP’ recommendation, the Com- 
mission amended Article 9(2) of the Draft Directive by stating that ‘family mem- 
bers may not be refused a residence card solely on the grounds that they have no 
visa or that their visa has expired prior to submission of the application for a resi- 
dence card.” Finally, the Court held that the procedural guarantees of Article 
9(2) of Directive 64/221 apply to third country national spouses ‘who have been 
refused a first residence permit or issued with an expulsion order before the issue 
of a permit, even if they are not in possession of an identity document or, requir- 
ing a visa, they have entered the territory of a Member State without one or have 
remained there after its expiry. . 

The Courts stance on the mobility rights of third country national family 
members of Union citizens shows that European judges do not faithfully serve 
the interests of the Member States, as Garrett had argued." Nor would it be cor- 
rect to say that the ECJ’ strategic interventions are confined to policy areas that 
have low costs for Member State. The cases examined above show the EC] did not 
hesitate to procure institutional change in key areas of ‘high politics’ drawing on 
the normative dimensions of Union citizenship and a favourable organisational 
climate. Its activist stance reflects its interest and capacity to provide principled 
solutions to problems, thereby advancing a constructive understanding of Union 
citizenship. This, of course, does not mean that change should come at the 
expense of national security. On 26 November 2002, the Court relied on Articles 
18, 12 and Article 39 EC and ruled that administrative police measures limiting 
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Mr Olazabal’ right of residence into a particular department of the French terri- 
tory are not precluded by Community law in so far as they are justified on public 
order or public security grounds, as defined by Community law and ECJ’ 
jurisprudence." In particular, they must relate to individual conduct, which con- 
stitutes a genuine and sufficiently serious threat to public order or security, and 
must meet the test of proportionality.’ 

In Baumbast, the Court went beyond the predictive confines of settled law in 
order to realise the promise inherent in Union citizenship and to bring about 
institutional change. It did not only derive a new right of residence for a third 
country national family member from Article 12 of Council Regulation 1612/68, 
but it also ruled that Article 18(1) EC has created directly effective rights enforce- 
able in national courts. Mrs Baumbast, a Colombian national, married Mr Baum- 
bast, a German national, in 1990 in the UK. The family had two daughters; Mrs 
Baumbast’s natural daughter who had Colombian nationality and a younger 
daughter who had both Colombian and German nationality. Having worked in 
the UK for several years, Mr Baumbast was working for German companies in 
China and Lesotho. Following Mrs Baumbast’s application for indefinite leave to 
remain in the UK for herself and her family in 1995, the Secretary of State refused 
to renew Mr Baumbast’s residence permit and the residence documents of Mrs 
Baumbast and her children. Mr Baumbast challenged this refusal before the 
Immigration Adjudicator. Although the Adjudicator noted that Mr Baumbast 
was neither a worker nor a person having a general right of residence under Direc- 
tive 90/364, he ruled that the children had a right of residence under Article 12 of 
Council Regulation 1612/68 and that Mrs Baumbast enjoyed a right of residence 
for the period of her children’s studies. Following Mr Baumbast’s appeal and the 
Secretary of State’s cross-appeal to the Immigration Appeal Tribunal, the case 
reached the Court. Drawing on the normative principles underpinning Council 
Regulation 1612/68 and its purpose of facilitating the integration of the Commu- 
nity workers family in the society of the host MS,” the ECJ ruled that Mrs 
Baumbast’s daughters have the right to pursue their studies under Article 10, and 
12 of Council Regulation 1612/68. Accordingly, denying permission to remain in 
the host Member State to a parent who is the primary carer of the child would 
infringe the migrant child's right to education.” 

The ECJ’ ruling in Baumbast mirrors the Commissions suggestion that the 
children of Union citizens, who are studying in the host Member State and are 
integrated in its education system, have a right of residence which may be limited 
to the duration of their studies, irrespective of nationality.”° Additionally, under 


121 Case C-100/01 Ministre de PInterieur v Aitor Oteiza Olazabal, Judgement of the Court of 26 Novem- 
ber 2002. ‘ 

122 On the ECJ’ jurisprudence concerning the public policy, public security and public health dero- 
gations, see P. Craig and G. de Burca, EU Law (Oxford: Oxford University Press, 1998). 

123 Case C-413/99 Baumbast, Rv Secretary of State for the Home Department, Judgement of the Court of 17 
September 2002, para 58. 

124 Similarly, R’s children also had a right of residence and the right to pursue their education under 
the same conditions as nationals of the host Member State. The fact that the children of R3 first 
husband did not live permanently with him does not affect the rights they derive from Articles 10 
and 12 of Council Regulation 1612/68. 

125 Article 12(3) 2001/0111(COD) 2001. 
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Article 13(2)(b) of the Commissions draft directive a third country national 
spouse of the Union citizen would retain her/his right of residence in the event 
of divorce or annulment of marriage if ‘by agreement between the spouses or by 
court order, the spouse, has custody of the EU citizens children’”° Influenced by 
the opportunity for strategic change contained in the Commission’s proposal, the 
EC] interpreted Council Regulation 1612/68 in an expansive way in order to reach 
an equitable solution that respects family life and human dignity. As the Court 
put it, Article 12 cannot be interpreted restrictively and must not, under any cir- 
cumstances, be rendered ineffective’. The Commission, in turn, responded to the 
Court's ruling in Baumbast by amending Article 12(3) of the draft directive: 


The Union citizens departure from the host Member State shall not entail loss of 
the right of residence of his/her children or of the parent who has actual custody of 
the children, irrespective of nationality, if the children reside in the host Member 
State and are enrolled at an educational establishment, at secondary or post-second- 
ary level, for the purpose of studying there, until the completion of their studies. 


The third and final question that was referred to the ECJ concerned the direct 
effect of Article 18 EC. Could Mr Baumbast as a citizen of the European Union 
enjoy a right of residence in the UK by direct application of Article 18(1) EC? 
Although the German and UK Governments submitted that Article 18(1) did 
not create a directly effective right because it was not intended to be a free-stand- 
ing provision, the EC] relied on the normative weight of Union citizenship, and 
ruled that: 


the Treaty on European Union does not require that citizens of the Union pursue a 
professional or trade activity, whether as an employed or self-employed person, in 
order to enjoy the rights provided in Part Two of the Treaty, on citizenship of the 
Union. Furthermore, there is nothing in the text of that Treaty to permit the con- 
clusion that citizens of the Union who have established themselves in another 
Member State in order to carry on an activity as an employed person there are 
deprived, where that activity comes to an end, of the rights which are conferred on 
them by the Treaty by virtue of that citizenship. As regards, in particular, the right to 
reside within the territory of the Member States under Article 18(1) EC, that right is 
conferred directly on every citizen of the Union by a clear and precise provision of 
the EC Treaty. Purely as a national ofa Member State, and consequently as a citizen 
of the Union, Mr Baumbast therefore has the right to rely on Article 18(1) EC. 


In this respect, any limitations and conditions imposed on that right are subject to 
judicial review and thus do not prevent the provisions of Article 18(1) EC from 
conferring on individuals rights which are enforceable by them and which the 
national courts must protect.” Such an interpretation further weakened the link 








126 If the Commissions draft Directive had been adopted, Mrs Baumbast would have probably 
enjoyed a right of permanent residence since she had met the qualifying residence period of fours 
years in the UK required under Article 14(2). , 

127 See, to that effect, Case 41/74 Van Duyn [1974], paragraph 7. Compare also Advocate General L. A. 
Geelhoed’ statement that ‘ . these conditions and limitations may not result in the citizen's right 
being robbed of substantive content’; Opinion delivered on 5 July 2001. Some commentators, 
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between economic status and the right to free movement and reflected broader 
normative aspirations for a constructive understanding of European citizenship 
that eventually found their way into juridicopolitical reform ten years after the 
establishment of this institution. As an institutional designer in a complex environ- 
ment, the ECJ believed in the coherence and viability of the constructive mean- 
ing of Union citizenship it was trying to realise, since European citizenship ought 
to be other than it was. By so doing, it paved the way for what would follow.” 

In 2003 the Court continued to utilise Union citizenship in a radical way.’”? In 
Garcia Avello, a refusal of the Belgian authorities to register a child of dual nation- 
ality with the surname of both parents, following the Spanish pattern of entering 
the mother’s maiden name in addition to the patronymic surname of the father, 
constituted discrimination on the grounds of nationality prohibited under Arti- 
cles 12 and 17 EC.° And although the Belgian Government submitted that the 
immutability of surnames is conducive to the social order and integration of non- 
Belgian nationals into the Belgian society, the Court dismissed this argument, by 
stating that the children, who enjoyed the status of EU citizens, should not suffer 
discrimination in respect of their surname and that the Belgian practice was 
neither necessary nor appropriate for promoting the integration of non-Belgian 
nationals. 

In Akrich, the Court ruled that a national of non-EU state who is married to an 
EU citizen may reside in the citizen’s state of origin when that citizen, after mak- 
ing use of her right to freedom of movement, returns to her home country with 
her spouse in order to work, provided that the spouse has lawfully resided in 
another Member State.” Article 10 of Council Regulation 1612/68 applies only 
to freedom of movement within the Community, and the spouse of an EU citi- 
zen can benefit from it, if (s)he is lawfully resident in a Member state when (s)he 
moves to another Member State to which the citizen of the Union is migrating or 
has migrated. In this case, a British citizen, married to a Moroccan national who 
had been deported to Algeria and whose application for the revocation of the 
deportation order and for entry clearance to the UK had been refused, moved to 
Ireland to take up employment as an employed person. When they sought to 
return to the UK, the Secretary of State considered that the worker and her spouse’ 
had misused Community law in order to circumvent national migration law. 
While acknowledging the Member States competence in the design and enforce- 
ability migration laws, the Advocate General stated that ‘the intentions of the 
worker and his spouse in making use of the rights conferred on them by Com- 


however, believe that the court did not confer direct effect on Article 18(1) EC; it merely used the 
. principle of proportionality to strengthen citizenship rights related to free movement. 

128 See European Parliament and Council Directive 2004/38/EC below. 

129 Other cases in the area of free movement of persons, which have been decided on the basis of 
existing jurisprudence, include: Case C-405/01 Colegio de Oficiales de la Marina Mercante Espanola v 
Administracion del Estado, 30 September 2003; Case C-47/02 Albert Anker, Klaas Ras, Albertus Snoek v 
Bundesrepublic Deutschland, 30 September 2003. See also Case C-428/01 Orfanopoulos and Others, 
Opinion of the Advocate General - No 72/2003; 11 September 2003. 

130 Case C-148/02 Garcia Avello v Etat Belge, Opinion of the Advocate General Jacobs delivered on 22 
May 2003, and Judgement of the Court of 2 October 2003. 

131 Case C-~109/01 Secretary of State for the Home Department v Hacene Akrich, Advocate Generals Opinion 
on 27 February 2003. 


© The Modern Law Review Limited 2005 259 


Ideas, Norms and European Citizenship 





munity law are immaterial.” The Court stated Community law would be 
abused, if individuals who had entered into marriages of convenience in order to 
circumvent national migration laws, invoked Article 10 of Council Regulation 
1612/68. Conversely, in genuine marriages, the fact that the spouses installed 
themselves in another Member State in order to obtain the benefits conferred by 
Community law on their return to the Union citizens state of origin is not rele- 
vant to an assessment of their legal situation by the competent authorities of the 
latter state. Given that Akrich’s marriage was genuine and Article 10 of Council 
Regulation 1612/68 could not be relied upon by virtue of the fact that the spouse 
was not lawfully resident on the territory of a Member State, the Court stated that 
his removal from Britain would infringe Article 8(1) of the ECHR (ie, respect for 
family life) which is protected in the Community legal order according to the 
Court’s case law. 

In Pusa, Advocate General Jacobs stated that, far from being limited to a prohi- 
bition of direct or indirect discrimination, Article 18 EC applies to non-discrimi- 
natory restrictions.* And building on its case law (ie, Kraus, Gebhard and Sager), the 
Court stated that ‘national legislation which places at a disadvantage certain of its 
nationals simply because they have exercised their freedom to move and to reside 
in another Member State would give rise to inequality of treatment, contrary to 
the principles which underpin the status of citizen of the Union, that is, the guar- 
antee of the same treatment in law in the exercise of the citizen’s freedom to move 
(D'Hoop, paragraphs 34 and 35). Such legislation could be justified only if it were 
based on objective considerations independent of the nationality of the persons 
concerned and proportionate to the legitimate aim of the national provisions.” 

On the same day that the Court delivered its judgment, the Directive on the 
Right of Citizens and their Family Members to move and reside freely within the 
territory of the Member States was adopted.” The Directive remedied the sec- 
tor-by-sector, piecemeal approach to free movement rights by incorporating and 
revising the existing Directives” and amending Council Regulation 1612/68."* 
Building on the rights-based approach characterising the rights of free movement 
and enhancing it by giving concrete form to the principle that residence generates 
entitlements, the Directive gave further substance to Union citizenship by estab- 
lishing an unconditional right of permanent residence for Union citizens and 
their families”? who have resided in the host Member State for a continuous per- 
iod of five years. The right of permanent residence entails a right of equal treat- 
ment with nationals in areas covered by the Treaty which will be extended to 


132 Case C-109/01 Akrich, Judgement of the Court of 23 September 2003, Proceedings of the Eur- 
opean Court of Justice, No 7/03 at 35. 

133 ibid. 

134 Case C-224/02 Heikki Antero Pusa v Osuuspankkien Keskinainen Vakuutusythio, AG's Opinion of 20 
November 2003, paras 18-22. See also the Judgment of the Court of 29 April 2004. 

135 ibid, para 20. 

136 European Parliament and Council Directive 2004/38/EC, OJ 2004 L 158/77. 

137 Directives 68/360, 73/148, 72/194, 75/34, 75/35, 90/364, 90/365, 93/96 and 64/221 are repealed with 
effect from 30 April 2006. 

138 Articles 10 and 11 of Council Reg 1612/68 are repealed with effect from 30 April 2006. 

139 The definition of a ‘family member’ includes a registered partner if the legislation of the host 
Member State treats registered partnership as equivalent to marriage. 
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family members who are not nationals of a Member State and who have the right 
of residence or permanent residence. In light of the typology of residence rights 
established by the Directive, shorter periods of residence exceeding three months 
entail a right of residence for Union citizens and their family members if they: a) 
engage in economic activity; b) have sufficient resources and comprehensive sick- 
ness insurance cover in the host Member States as non-active economic actors and 
c) are enrolled at a private or public establishment, have comprehensive sickness 
insurance cover and are self-sufficient in order to avoid becoming a burden on the 
social assistance system of the host Member State. More importantly, a novel pro- 
vision of the Directive provides that as long as the beneficiaries of the right of 
residence do not become an unreasonable burden on the social assistance system 
of the host Member State they should not be expelled, thereby incorporating the 
ECJ’ ruling in Greelezyk.'*° This provision attests Union citizenship’ capacity to 
change our understanding of community membership and to prompt a rethink- 
ing of the meaning of citizenship itself with a view to creating more inclusive 
forms of political association. Finally, for short periods of residence for up to three 
months, Union citizens shall have the right of residence without any conditions 
or any formalities other than the requirement to hold a valid identity card or pass- 
port. In sum, the new Directive on free movement creates the institutional pre- 
conditions for a constructive approach to citizenship, which is more respectful of 
‘difference’ and more inclusive than nationality-based models of citizenship, be 
they of either liberal or republican or of a deliberative nature." For this reason, 
the Directive provides that no later than 30 April 2006 the Commission shall sub- 
mit a report on the application of this Directive together with the necessary pro- 
posals on the opportunity to extend the period of time during which Union 
citizens and their family members may reside in the territory of the host Member 
State without any conditions.” 


THE CONVENTION ON THE FUTURE OF EUROPE AND THE 
CONSTITUTIONAL TREATY 


Despite the visionary ideas and the institutional reforms that transformed Union 
citizenship in the third phase, it is unfortunate that a much less innovative tem- 
plate found its way in the Constitutional Treaty that was drawn up by the Praesi- 
dium of the Convention on the Future of Europe and agreed at the EU summit 
on 18 June 2004. The final draft which was discussed by the Brussels European 
Council on 12 December 2003 reflected existing provisions.’ The first draft text 
issued on 28 October 2002, had introduced the idea of a dual (European and 
national) citizenship, in recognition of the multiple allegiances that European 





140 ibid, Article 14. 

141 However, egalitarian processes co-exist with the practice of exclusion of long-term resident third 
country nationals from the personal scope of Union citizenship. 

142 ibid, Chapter VII, Article 39. 

143 European Council, Presidency Conclusions, Brussels, 12 December 2003; DN: DOC/03/05, 12/12/ 
2003. 
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citizens have.“* Although such a provision would not bring about substantive 
change, it would, nevertheless, enhance the status of European citizenship in a 
symbolic way. Unlike Article 8 on Citizenship of the Union, Article 7 of the 
Constitutional Treaty is significant, since it provides for a legally binding Charter 
of Fundamental Rights by means of its incorporation in Part Two. It also enables 
the EU to accede to the ECHR by stating that accession to the EU will not affect 
the Unions competences as defined in the Constitution, thereby overturning the 
ECJ’ judgment in Opinion 2/94." 

At first sight, the new provisions of Title VI on the Democratic Life of the 
Union (Articles I-44—47) could be seen as strengthening the deliberative and par- 
ticipatory aspects of Union citizenship by seeking to engage, enhance and extend 
the participation of civil society and European citizens in the process of EU pol- 
icy-making. However, the democratic model of governance, as enshrined in the 
‘Treaty, confines the principle of democratic equality to citizens, thereby exclud- 
ing third country nationals residing in the Union, and narrows its scope to receiv- 
ing equal attention from the Union’ institutions’ (Article I-44). This is further 
reinforced by Article 1—45(3) which states that every citizen shall have the right 
to participate in the democratic life of the Union’ and Article -45(4) which pro- 
vides that ‘European political parties at European level contribute to forming 
European political awareness and to expressing the will of Union citizens’. Like- 
wise, the provisions entailed by Article I-46 on the principle of participatory 
democracy do not entail a programme of radical reform and the adoption of a 
genuinely participatory model of democracy based on ‘multi-level partnerships 
and the inclusion of all European Union residents. Instead, participatory democ- 
racy is used instrumentally to ensure a more inclusive dialogue with and input 
from citizens and representative associations in policies that affect them. In con- 
trast to the republican model of citizenship outlined in section 1, participation is 
confined to: a) the opportunity for citizens and representative institutions (not 
voluntary associations) to make known and publicly exchange their views on all 
areas of Union action (Article I-46(1)); b) the maintenance of open, transparent 
and regular dialogue between the Union institutions and representative institu- 
tions and civil society (Article I-46(2)); c) broad consultations to be carried by 
the Commission™* (Article I-46(3)); and d) the provision for a citizens’ initiative 
to invite the Commission to submit a legislative proposal (Article -46(4)). Hav- 
ing said this, however, it should be noted here that the updated provisions con- 
cerning the transparency of the proceedings of the Unions institutions and 





144 CONV 369/02; See also the speech by the Chairman of the European Convention, Valery Giscard 
d'Estaing at the College of Europe on 2 October 2002; hhtp://european-convetion.eu.int/docs./ 
speeches/3314. pdf, last visited 11 January 2005. 

145 Opinion 2/94 [1996] ECR. I-1759. See Articles 7(1) and (2) of the Treaty Establishing a Constitution. 
for Europe, adopted by consensus by the European Convention on 13 June and 10 July 2003 and 
submitted to the President of the European Council in Rome, 18 July 2003, CONV 850/03; See 
also ‘Editorial Comments: Giscard’s Constitutional Outline’ (2002) 39 CMLRev 1211; ‘Editorial 
Comments: The sixteen articles: On the way to a European Constitution’ (2003) 40 CMLRev 267. 

146 Compare here the Commission’s Communication on Towards a reinforced culture of consultation and 
dialogue, COM (2002) 704. 
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providing greater access to documents could enhance citizen participation and 
promote a more deliberative model of European citizenship (section 1). 


IMPLICATIONS AND CONCLUDING REMARKS 


Notwithstanding the provisions of the Constitutional Treaty, European citizen- 
ship matters. The foregoing discussion has demonstrated that European citizen- 
ship is no longer a symbolic institution and the mirror image of ‘market 
citizenship’ (section 1). It is thus unfortunate that much of the relevant literature 
in the 1990s did not recognise that the value of European citizenship existed not 
so much in what it was, but in what it ought to be. The constructivist template 
captured the transformative potential of European Union citizenship (section 1). 
As an institutional designer and agent of change, the European Court of Justice 
has succeeded in institutionalising European citizenship, that is, in giving mean- 
ing, specificity and value to it, thereby establishing new institutional norms 
which will impact on and modify national legal cultures. In this way, European 
citizenship develops into a project to be realised as the ‘grand conversation’ about 
the political restructuring of Europe continues (section 1). It is true that the 
Court’ rulings in the third phase sit uncomfortably with Garrett’s account of the 
ECJ as an agent of Member States, which reflects the rational preferences of the 
most powerful states.'“* Nor can they be explained on the basis of the ECJ’ insti- 
tutional interest in increasing its institutional power and prestige“? Such 
approaches tend to sidestep the impact of ideas and norms on actors’ self-aware- 
ness and the role of institutional actors in processes of concept-formation, mean- 
ing-making and norm-extension. An institutional constructivist perspective can 
thus go some way in unravelling the normative and interpretive frames that pro- 
vide templates which guide actors’ behaviour and the role of institutional actors in 
constructing and altering beliefs, norms and understandings via discursive prac- 
tices and strategies as earlier discussed. 

Along this line, I have argued that institutional change in the field of Union 
citizenship was not a consequence of institutional crises and ‘critical junctures’, 
where one set of institutional ideas replaces another. Rather, it occurred in a fluid, 
quiet, non-linear and transformative manner. The market citizenship template has 
been superseded by a constructive understanding of Union citizenship which 
makes the status of European citizenship, — and not economic activity, the core 
of the new European citizenship policy framework (section 1). This finding is at 
variance with the institutionalist literature which privileges stability and continu- 
ity over change, innovation and risk. It also shows that institutional change is a 
much more complex phenomenon than is generally portrayed in the literature. 
Without doubt, the study of European integration would benefit from the 
articulation of more rigorous theoretical frameworks of institutional change that 














147 Article 49 of the Constitutional Treaty updates and amends Article 255 EC by extending the right 
of access to documents to all the Union's institutions, agencies and bodies. 

148 Garrett, n 90 above. 

149 D. Chalmers, Judicial Preferences and the Community Legal Order’ (1997) 60 MLR 164. 
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Figure 1: The Anatomy of the Judicial Institutionalisation of Union Citizenship 


transcend the contours of old debates and schools of thought and embrace actor- 
initiated institutional change. 

In opposition to existing models or European legal integration, which have 
been shaped by a quest for simplicity’, that is, a quest for a single, overriding vari- 
able, Figure 1 captures the multiple factors that influence and shape the European 
judicial process of bringing about incremental ~ transformative institutional 
change. Believing that “Union citizenship is destined to be a fundamental status 
of the nationals of the Member States’ (constructive European citizenship), and in 
keeping with the norms of European integration,’ European judges have made 
principled decisions in dialogue with the Commission and by taking into 
account the wider organisational climate. Besides normative reasoning and the 
influence exerted by the constructive template for Union citizenship, the discus- 
sion has highlighted the effects of institutional interaction, dialogue, and compe- 
tition, and the impact of the general organisational climate and critical events, 
such as the adoption of the EU Charter of Fundamental Rights, on judicial deci- 





150 Concerning the ECJ’ pro-integrationist interest, see Stone Sweet and Brunell, n 89 above. 
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sion-making. This shows that the ECJ is not a unit surrounded by a faceless envir- 
onment, but it operates within a cluster of polymorphous relations. Through 
flows, meaningful and routinised exchanges and interactions with the broader 
socio-political structures and other institutions, the EC] takes part in what may 
be termed 4 reflexive European circuit’. In this circuit, normative frames, ideas and 
information about the positioning of other institutions circulate and crosscut 
organisational boundaries. Although it is difficult to depict the matrix of relation- 
ships, the arrows in Figure 1 show that connecting lines among the broader socio- 
political context, the organisational climate and the EC] are indispensable. 

In the first phase the organisational climate prevented change, as European 
judges were aware of intergovernmental opposition to it. In contrast, in the sec- 
ond and, even more so, the third phases the organisational climate permitted 
change. Capitalising upon a favourable climate, in the final phase European 
judges looked beside the immediate impediments to a unique vision of the future. 
Existing case law and the demand for coherence could not of itself provide ade- 
quate answers to the lacunae of law that confronted them. Unlike Skanavi, Stober 
and Pereira and Kremzow which could be adjudicated by drawing on existing Com- 
munity law and reproducing the established cognitive frames, staying on track’ 
was no longer an option in cases, such as Sala, Grzelezyk, Carpenter, MRAX and 
Baumbast, which revealed the mismatch between European citizenship norms and 
reality (Figure 1, dissonance). Hence, they proceeded to make brave decisions that 
adjusted the dissonance between European citizenship’s constitutional design and 
reality, thereby realising the transformative possibilities of European citizenship 
in the process of interim integration. 

To be sure, judicial incrementalism in the field of Union citizenship has been 
both evolutionary and fragmented. The EC] did not embark upon a linear, stra- 
tegic action based upon its interest in inscribing European citizenship into reality. 
A comparative examination of the three phases of judicial decision-making, as 
captured by Figure 2, reveals the existence of contradictions and tensions among 
them and in each of them. More importantly, given the background normative 
frame of European citizenship (ie, European citizenship as a fundamental status), 
the foregoing discussion sought to answer the question as to why European citi- 
zenship norms were not as consequential in the first two phases as they were in 
the third phase. The model outlined in Figure 1, in my view, has the distinct 
advantage of helping us to grasp more clearly why European judges failed to 
embark upon an innovative legal interpretation of European citizenship in the 
first and, to some extent, the second phases. For as much as it is true that the 
ECJ is an autonomous institution,’ it is important that we are in a position to 
uncover both the decisional complexity and the weight of the specific factors 











151 Compare here Burley and Mattli’s (1993) neo-functionalist account of the EC], n 89 above. See also 
K. Alter, Establishing the Supremacy of European Law: The Making of an International Rule of Law in Eur- 
ope (Oxford: Oxford University Press, 2001). Martin Shapiro has stated that: ‘because courts must 
engage in law making in order to do conflict resolution, and because they must be partially inde- 
pendent in order to do conflict resolution, it follows that no matter what the framers initial inten- 
tions or the subsequent preferences of the other power holders, the court created will yield a 
certain degree of independent law-making authority’ (Winter 2000) ECSA Review 3. 
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affecting the ECJ’ institutional autonomy to develop and extend European citi- 
zenship norms and to contribute to European polity development. 

The judicial institutionalisation of European citizenship is bound to induce 
further institutional change in law and the wider political environment, as 
attested by the Commission’ legislative initiatives to date. The Court’s rulings in 
Carpenter, Baumbast, and MRAX will gradually find their way into the legislative 
and policy-making framework in Member States, and constitute a foothold for 
more to follow in the future. As such, they provide impetus for vertical normative 
socialisation and social learning. In this respect, scholars and policy-makers alike 
are no longer justified to be either pessimistic or ambivalent about the promise of 
Union citizenship. The EC] has carried through on this promise, despite the pre- 
© vailing understanding of European citizenship as a purely symbolic institution 
ten years ago. By adopting a norm-perspective and a phased approach ‘in- 
between Treaty amendments, the ECJ has enhanced the constitutional impor- 
tance and substance of Union citizenship in the evolving Community legal order. 
Without a doubt, European citizenship has come of age. 
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The Licensing Act 2003: Liberal Constraint? 
Roy Light* 











INTRODUCTION 


Based broadly on the White Paper’ published in April 2000 and introduced into 
the Lords on 14 November 2002, the Licensing Bill received the Royal Assent on 

- 10 July 2003 Originally intended to become fully operational in July 2004, this 
date has been put back to November 2005.’ The Act aims, procedurally, to update, 
simplify and codify alcohol and entertainment licensing law and, substantively, to 
allow ‘the responsible majority of people more freedom and choice about how 

` they spend their leisure time. It replaces an out-of-date, mishmash of legislation 
‘with a modern accessible regime, responsive to the society it serves. It balances 
liberalisation and deregulation with new levels of protection for local residents 
and communities’.* This ‘radically new system’? will affect thousands of premises 
used by millions of people;® as well as countless others who may be troubled by 
the operation of those premises or the behaviour of their customers. 

Central government has long sought to regulate the supply of alcohol.” This 
regulatory history is characterised by successive moves between the tightening 
and relaxation of controls. Simply put, alcohol-related problems have prompted 
stricter controls on availability, while social and commercial pressures have pro- 
duced relaxation of controls. Historical examples of the former can be seen in the 
1780s (led by a campaign against vice and immorality) and of the latter in the 





* Faculty of Law, UWE, Bristol. 


1 Time for Reform: proposals for the modernisation of our licensing laws, Cm 4696 (2000) 

2 The Act emerged largely unscathed from the Parliamentary process, despite considerable chal- 
lenge to some of its provisions. For example, although by no means all substantive, 467 amend- 
ments were moved in Committee on 5 February 2003. 

3 Due to delays in the publication of government guidance (eventually published July 2004) and 
secondary legislation (some 200 pages of which were published ‘for consultation’ in September 
2004) and the adoption of a more realistic transitional period to allow local authorities more time 
to prepare for their new responsibilities under the Act. (Each local authority must publish its 
statement of licensing policy by 7 January 2005) 

4 Department for Culture, Media and Sport Press Release, ‘Major Reform of the Licensing Laws 
Completed’, 9 July 2003. 

5 Jack Straw, Home Secretary, n1 above, 5. 

6 Based on the latest available figures for 30 June 2004 it can be estimated that there are some 180,000 
licensed premises and registered clubs in England and Wales, with considerably more justices’ 
licence/club registration certificate holders (DCMS Statistical Bulletin, Liquor Licensing England 
and Wales July 2003—June 2004 (27 October 2004)). 

7 The first ‘licensing’ Act seems to be 11 Henry V11 ¢.2 (1494). 
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seventeenth century (with the expansion of the gin trade). Most recently, the 
restrictive regime that held sway during the Victorian period and the first half of 
the twentieth century started to loosen its grip as the post-war austerity of the 
fifties gave way to the ‘never had it so good’ politics of the next decade. A consen- 
sus emerged in favour of a liberalisation of liquor licensing, which was losing its 
moral dimension and coming to be seen more as a matter of ‘social convenience’? 
The debates that ensued throughout the sixties mirrored closely those preceding 
the 2003 Act.” In 1970 a review of licensing law was announced. The Report, 
published in 1972," fully embraced the impetus for liberal reform; but its recom- 
mendations were not well received and its proposals were not adopted. While the 
Report was self-critical of its own lack of research and the possible adverse social 
implications of increased consumption,” it was strong opposition from the med- 
ical lobby and emerging public health pressure groups that effectively ensured that 
-the report was not translated into practice. Yet most of the Report's recommenda- 
tions subsequently have been implemented. A piecemeal process of deregulation 
has seen the introduction of a number of reforms go largely unnoticed and unop- 
posed. Among these was the scrapping of the concept of need which operated as a 
major limiting factor on the number of licences granted.” When considering an 
application for a new licence the justices could refuse a grant if they considered 
that there were already enough licensed premises in the area and no ‘need’ for 
another.“ In 1996, a government working party on licence transfers recom- 
mended that the concept should no longer be relevant when considering applica- 
tions for new licences.” The Good Practice Guide® introduced in 1999 provided that 
need should no longer be considered by the justices when looking at applications 
for new licences. The artificial limiting of the number of licensed premises 
through the mechanism of need was seen as outdated and restrictive. The way 
was open for virtually unlimited expansion in the number of licensed premises: 
market forces would be allowed to prevail and the limiting factor would now be 
commercial competition. If there was not enough business, premises would close. 
The liberalisation of liquor licensing was gathering pace. The desire to introduce 
continental style availability of alcohol in the interests of tourism and freedom of 





8 See further S. Webb and B. Webb, History of the Liquor Licensing Laws in England; Principally from 1700 
to 1830 (London: Frank Cass, 1963, first published 1903), G. P. Williams and G. T. Brake, Drink in 
Great Britain 1900 to 1979 (London: Edsall, 1980). 

9 J. M. Lee, ‘The Political Significance of Licensing Legislation’ (1985) 14 Parliamentary Affairs 211. 

10 For example, for R. A. Butler the aim of licensing law was ‘to strike a balance between the 
restraints which are still necessary to prevent abuse or social mischief and the legitimate demand 
for individual freedom of choice and behaviour in an adult society’ Licensing Bill 1960, Second 
Reading, HC Deb col 33, 28 November 1960. 

11 Report of the Departmental Committee on Liquor Licensing, Crand 5154 (1972). 

12 Asa member of the committee, Sheila Black, writing in the Financial Times (6 December 1972) put 
it: “We all knew that what we wanted basically was freedom for all, to drink when and where they 
liked’, quoted in Williams & Brake n 8 above, 169, 

13 ‘Need’ was a central concept in the licensing process and its proposed abandonment was one of the 
most contentious recommendations of the 1972 report. 

14 See further R. Light and S. Heenan, Controlling Supply: the concept of need in liquor licensing (Bristol: 
UWE, 1999). 

15 Home Office, Note WGLT95(1D), A Division, March 1996, item 15. 

16 Justices’ Clerks’ Society, Good Practice Guide (Liverpool: Justices’ Clerks’ Society, 1999). 
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choice was being argued. It was time for our archaic licensing laws to be swept 
away. A government review of liquor licensing was announced in 1998.” The 
White Paper and Licensing Bill that followed embraced liberalisation and her- 
alded a new system offering increased freedom of choice for consumers. However, 
the years between the setting up of the review in May 1998 and the introduction 
of the Bill in November 2002 had seen a striking change in the licensing land- 
scape. The abandonment of need had allowed large numbers of premises to be 
concentrated together, particularly in town and city centres. It had also allowed a 
dramatic increase in the number of special hours certificates granted." Special 
hours certificates allow the extension of permitted hours from 11 pm to 2am or 
3am in certain parts of the metropolis and as such are especially significant in light 
of the increased concern over late night alcohol-related crime and disorder. 

Two further issues, largely ignored until now, had to be faced. First, compar- 
isons with continental systems had ignored the dramatically different drinking 
cultures between the UK and most of continental Europe.” Secondly, availability 
governed by market forces and competition led to price cuts, aggressive market- 
ing and irresponsible retailing. Consumption rose, driven by advertising, the fos- 
tering of a ‘binge drinking’ culture and the proliferation of drinks promotions 
such as ‘happy hours’. 

The liberalising aims of the Bill now appeared out-of-step with current think- 
ing. Unease at the ill-effects of alcohol had become increasingly apparent, and by 
the end of the century alcohol-related crime and disorder was a serious cause for 
concern, particularly in and around many town and city centres”? This continued 
into the twenty-first century with widespread anxiety being expressed over the 
possible adverse social implications of the new law. The pendulum had swung 
against liberalisation and in effect against the 2003 Act. This has been reflected in 
the intervention of the Home Office” in the rewriting of parts of the guidance 
issued to local authorities on the interpretation and application of the Act. Of 
prime concern now it seems are the controls, safeguards and restraints offered by 
the Act rather than its potential for liberalising the availability of alcohol.” 





17 By the then Home Office Minister George Howarth speaking at the British Institute of Innkeep- 
ing annual lunch on 5 May 1998 - with the rather curious statement ‘that the time is right to blow 
away the cobwebs in British life by modernising the licensing system’. 

18 Inthe year to 30 June 1998 1,121 special hours certificates were granted compared with 1,929 in the 
year to 30 June 2001 (Home Office Statistical Bulletin 02/02 Liquor Licensing England and Wales, July 
2000—June 2001 14 March 2002). 

19 Graphically illustrated by media reports of alcohol-related disorder involving Britons on holiday, 
and at ‘stag and hen’ events in Europe. 

20 The desire by local authorities to regenerate city/town centres and, as noted above, the removal of 
need as a criterion for new applications had produced a proliferation of late night licences. On 30 
June 2001 there were ‘over 9,100’ special hours certificates in force. The figure for 30 June 2004 had 
risen to 12,200 (DCMS n 6 above). 

21 Responsibility for alcohol (and gaming) licensing was transferred from the Home Office to the 
Department for Culture, Media and Sport (DCMS) in 2001. 

22 ‘The Licensing Act 2003 is a key part of the Government's strategy for combating alcohol-related 
crime and anti-social behaviour’ (DCMS, Licensing Countdown (August 2004)). This is underlined 
by the addition to the DCMS website, in summer 2004, of a two page section: ‘Crime Prevention 
Aspects of the Licensing Act 2003’. 
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THE ACT 


There are presently more than 20 statutes dealing with alcohol and entertainment 
licensing. The Act will considerably reduce this number.” In its 201 sections and 
eight schedules, the Act attempts a thorough restatement of the law regulating 
alcohol and entertainment licensing, as well as providing for a national system 
for the licensing of late night refreshment services. It provides a new licensing 
structure, formulates four ‘licensable activities’ and introduces a single ‘licensing 
authority’, which must act to promote the ‘licensing objectives. The Act intro- 
duces the ‘premises licence’ and the ‘personal licence’. The former, as its name 
implies, attaches to the premises being licensed, the latter to an individual who 
will make or authorise sales of alcohol at premises whose licence includes the sale 
or supply of alcohol as one of its licensable activities. Such premises must also have 
a designated premises supervisor’ who will be responsible for the operation of the 
premises. This person must hold a premises licence. While all designated premises 
supervisors must hold a personal licence, not all personal licence holders will be 
designated premises supervisors. 

The Act removes some of the old restrictions, such as permitted opening hours, 
and introduces or consolidates a range of offences and sanctions directed towards 
controlling alcohol-related problems. As well as introducing a new licensing 
regime, the Act makes provision for the formulation of licensing policy both 
nationally, in the form of a guidance document issued by the Secretary of State, 
and locally, within a ‘licensing policy statement’ that each licensing authority is 
required to produce. The way in which these policies are formulated, interpreted 
and applied will be crucial to the success of the legislation and will no doubt pro- 
vide the basis for much legal argument and challenge. 

This review considers the main components of the new licensing regime, the 
reformulation of licensing policy and the Acts aim to provide a simplified system 
which will balance ‘more freedom of choice’ and ‘liberalisation’ with‘ . . new levels 
of protection for local residents and communities’.* 


The new licensing regime 


Licensable activities and the licensing objectives 

The definition of ‘licensable activities’ seems to achieve its aim of simplification of 
existing licensed activity.” It brings together seven existing licensing regimes into 
a single premises licence.” Although there may be a number of definitional and 
administrative matters to be resolved it is envisaged that implementation of most 











23 Sched 6 contains minor and consequential amendments and Sched 7 repeals. 

24 n4 above, 

25 Part 1 of the Act lists licensable activities as the sale by retail of alcohol, the supply of alcohol by 
clubs, the provision of regulated entertainment and the provision of late night refreshment. 

26 These are alcohol, public entertainment, cinema, theatre, late night refreshment house and night 
café. I am grateful to one of the anonymous referees of this article for pointing out the seventh 
activity (missed in government documents which refer to six’) ~ private entertainment under the 
Private Entertainment (Licensing) Act 1967. 
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of this part of the Act will be straightforward.” However, the definition is not 
without controversy as it extends licensable activities in several ways.” For exam- 
ple, the Act brings within the definition of licensable activities, and extends to the 
whole of England and Wales in modified form, a regime that already exists in 
most parts of London for premises that provide late night refreshment off the 
premises.” Any premises providing ‘takeaway’ hot food and drink between the 
hours of 11pm and 5am are caught by the Act. 

The rationale behind this extension is that premises serving late night takeaway 
refreshments may be used by customers who have been drinking elsewhere and 
may cause trouble or disorder or that large numbers of people may gather at such 
places, with the potential for nuisance and disturbance for local residents. The pro- 
vision therefore targets late night take-away and fast-food outlets?’ but will also 
catch a range of other businesses.” A large number of premises will be brought 
within the licensing regime,” many of which will not be troublesome or a nui- 
sance to local residents. It may also encourage an increase in alcoho! outlets; for if 
premises are required to obtain a licence for refreshments other than alcohol they 
may consider adding alcohol to the application.” In any event, there seems to be 
no evidence to suggest that consumers of hot food and drink late at night are any 
more likely to offend against the licensing objectives than those who partake of 
cold food and drink.** 

The Act provides that the licensing authority must carry out its ‘licensing func- 
tions. . . with a view to promoting the licensing objectives.” These objectives are 
central to the Act and ‘it is important to note that there are no other licensing 
objectives, so that these four objectives are paramount considerations at all 
times.” The objectives are: the prevention of crime and disorder; public safety; 





27 There were concerns that the definition of entertainment would include matters such as Morris 
Dancing and Garden Fetes but Part 2 of Sched 1 identifies those and certain other activities as 
being exempt from the requirements of regulated entertainment. 

28 Indeed the passage of the Bill through the House of Lords was finally secured by a government 
concession to remove Morris Dancing from the list of licensable activities! 

29 Defined as the supply of hot food or hot drink to the public for consumption on or off the pre- 
mises between the hours of 11pm and 5 am or the supply of hot food or hot drink to any persons 
between those hours on or from premises to which the public has access (Sched 2, para 1). 

30 As the Act defines ‘premises’ to include ‘vehicle, vessel or moveable structure or any place or part of 
any premises’ outlets such as ‘burger vans’ and ‘hot dog stalls’ will come within the terms of the 
Act (s 193). 

31 thee es exemptions including hot drink from vending machines in certain circumstances 
and the supply of food or drink free of charge or by a charity Sched 2, ss 3-5. 

32 “There are estimated to be 23,500 takeaways in the United Kingdom of which about 9,000 are fish 
and chip shops, but the figures are questionable because of the uncertainty about which premises 
are being included. The number that open later than 11pm is unknown? Consultation on Draft Reg- 
ulations to be made under the Licensing Act 2003, Appendix F: Partial Regulatory Impact Assessment, 
paragraph 4.9.15, September 2004 (available at www.culture.gov.uk). 

33 Although there will then need to be a designated premises supervisor who holds a personal 
licence. 

34 So, for example, an all night garage forecourt that provides a small offering of heated food or 
drink will need a licence whereas those that do not can continue to sell the staple diet of the late 
night customer ~ crisps, confectionary, cigarettes and soft drinks — without the need for a licence. 

35 s 4(1). 

36 DEMS, Guidance issued under section 182 of the Licensing Act 2003 (London: DCMS, 2004) para 2.6. 


272 © The Modern Law Review Limited 2005 


Roy Light 








the prevention of public nuisance; and the protection of children from harm.” 
The Guidance provides extensive advice, and five annexes containing examples 
of licence conditions, relating to the promotion of the licensing objectives.*® 
Police involvement is recommended when considering ‘prevention of crime and 
disorder’. Possible conditions relate to such matters as the provision of door super- 
visors, the use of plastic containers and toughened glass, the presence of CCTV 
cameras and use of proof of age cards. None of this is new, but what is new is 
reference to two types of alcohol retailing thought to be particularly troublesome. 
First, drinks’ promotions which encourage consumption with cut-price offers. 
Standardised conditions to promote fixed prices for alcoholic drinks to curtail 
these promotions are thought not to be lawful.” But it is suggested that it may 
be possible to tailor conditions to the ‘individual circumstances of particular pre- 
mises to address ‘irresponsible drinks promotions . . . provided they are necessary 
for the promotion of the licensing objectives. However, the Guidance con- 
cludes rather weakly by advising licensing authorities to seek legal advice before 
imposing such a condition. Secondly, ‘large capacity venues used exclusively or 
primarily for the “vertical” consumption of alcohol? These high volume drinking 
establishments are large capacity venues that provide little or no seating and are 
used exclusively for drinking. Three conditions are suggested to reduce the poten- 
tial for trouble and disorder — a prescribed capacity, an appropriate ratio of tables 
and chairs to customers and the presence of Security Industry Authority regis- 
tered security staff to ensure compliance with the capacity limit.” 

The conditions relating to public safety are quite straightforward, dealing 
essentially with health and safety points covering issues such as escape routes, first 
aid and lighting. Prevention of public nuisance is less easy as there is little agree- 
ment on a definition of the term. The Guidance suggests a ‘broad common law 
meaning’, but this still leaves much scope for debate on whether any particular 
allegation of litter, noise, vibration, noxious smell or light pollution comes within 
the meaning of the Act. The fourth licensing objective, the protection of children 
from harm, deals with age restricted access to licensed premises and quite detailed 
guidance is given. However, the government expresses itself keen to allow ‘the 
development of family-friendly environments’ with conditions to exclude chil- 


dren to be used ‘only where necessary’. 


Premises and personal licences 

Premises intending to carry on a ‘licensable activity’ must obtain a premises 
licence from the relevant licensing authority.” The criteria for grant, renewal 
and revocation of a premises licence are based on the licensing objectives. An 
operating schedule which describes the premises and its proposed operation must 





37 s4(2). 

38 Paras 7.20 to 7.60 and Annexes D to H. 

39 As they ‘risk creating cartels . . . and may breach competition law’ (n 35 above, 152). 

40 ibid. 

41 ibid. 

42 n 36 above, para 7.49. 

43 The relevant licensing authority is the authority in whose area the premises are situated. 
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be submitted with each application.“ If there are no representations (objections) 
to the application the licence must be granted administratively in accordance with 
the operating schedule and mandatory conditions.” 46 If there are relevant repre- 
sentations (based on the licensing objectives) from interested parties” or respon- 
sible authorities“ there must be a hearing unless all parties agree a hearing is 
unnecessary. After a hearing, the authority may allow the application, reject it, 
exclude from the licence any of the licensable activities to which the application 
relates, or modify the conditions necessary to implement the operating sche- 
dule. The present powers to impose standard conditions on public entertain- 
ment licences are not reproduced under the 2003 Act. Indeed, the Guidance is 
clear that conditions should not be standard but should be tailored to individual 
premises. However, it is clear that a number of ‘uniform conditions’, generally 
considered necessary to promote the licensing objectives, will evolve. These 
might relate, for example, to fire exits and permitted capacity as a means of pro- 
moting the ‘public safety’ objective. Other operating conditions must also be 
based on the licensing objectives and too ‘will be set locally, if necessary, on the 
balance of among other things, operators’ requirements, residents views and 
police and fire authority assessments in the overall public interest?°° 

A premises licence normally will be effective until it is revoked, surrendered or 
allowed to lapse. An interested party or responsible authority may request a 
review of the operation of the premises based on the licensing objectives.” ” 
The relevant licensing authority may reject any ground for review if it is satisfied 
that the ground is not relevant to one of the licensing objectives or, if made 
by other than a responsible authority, that it is frivolous, vexatious or a repetition 
of a ground previously put forward.” In determining an application for 
review the licensing authority must hold a hearing and consider any relevant 





44 It must include the relevant licensable activities, the times during which it is proposed that they 
are to take place, any other times that it is intended that the premises will be open to the public, 
where the licensable activities include the supply of alcohol the individual who the applicant 
wishes to have specified as the premises supervisor, whether the supplies are for consumption on 
or off the premises or both, the steps which it is proposed to take to promote the licensing objec- 
tives and such other matters as may be prescribed (s 17(4)). 

45 5 18(2). 

46 Where a premises licence authorises the sale or supply of alcohol, the mandatory conditions are 
that there must be a premises supervisor who holds a valid personal licence and that every supply 
of alcohol must be made or authorised by a person who holds a personal licence (s 19(2)). Where a 
premises licence includes a condition requiring a person to carry out a security function that per- 
son must be licensed by the Security Industry Authority (s 21). For a premises licence including 
the exhibition of films as a licensable activity there must be a condition restricting the admission 
of children in accordance with the film classification (s.20). 

47 Defined as a person living or involved in a business in the vicinity of the premises or a body 
representing such persons such as a residents’ or trade association (s 13). 

48 This includes public bodies that must be fully notified ofan application such as the chief officer of 
police and the local fire authority (s 13). 

49 5 18(4). 

50 n 4 above. 

51 s 51(1). 

52 If the local authority is both the relevant licensing authority and a responsible authority the Act 
allows for an application for review in the capacity of responsible authority to be determined in its 
capacity as licensing authority (s 53). 

53 s 51(4). 
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representations." It may modify the conditions of the licence, exclude a licensable 
activity from the scope of the licence,” remove the designated premises supervi- 
sor, suspend the licence for a period not exceeding three months or revoke the 
licence.°® This range of sanctions is intended to avoid the difficulties encountered 
under the old system where revocation was the only sanction. Licensing commit- 
tees were reluctant to revoke a licence because of the economic and employment 
consequences of such an all or nothing response. And, if they did revoke, it was 
usual for an application immediately to be made for a licence in the name of a 
different licensee. A 

Premises that propose to include the sale or supply of alcohol, for consumption 
on or off the premises, as one of their licensable activities will need to have one or 
more personal licence holders as well as a premises licence.” Under the old law an 
applicant for a licence had to satisfy the rather vague ‘fit and proper person’ criter- 
ion.” The new criteria are laid out in the Act — the applicant is aged over 18 years, 
in possession of a licensing qualification, has not had a personal licence forfeited 
in the previous five years and has no unspent convictions for a relevant offence or 
foreign offence.” If the criteria are met the licence must be issued, if not the appli- 
cation must be refused.°° There is power to endorse, suspend “ or forfeit a perso- 
nal licence if the holder is convicted of a relevant offence or foreign offence.” 


Designated premises supervisor 

One of the criticisms of the old system was that a licence linked the premises to 
the licensee. This was particularly inconvenient for large operators who moved 
staff between premises; as such moves would involve a number of applications to 
transfer people off and onto licences. The new law promised the introduction of 
separate personal and premises licences to enable staff to move between premises 
without the need for applications to the licensing authority. The added complica~ 
tion of at least two licences for one set of premise was to be balanced by the port- 
ability of the personal licence. However, a requirement has been added that for 











954 Relevant representations mean those that are relevant to one of more of the licensing objectives, 
are made by the holder of the premises licence, a responsible authority or an interested party and 
have not been withdrawn and are not frivolous or vexatious. 

55 Under these first two the authority may provide that the modification or exclusion is to have 
effect for a limited period not exceeding three months. 

56 s 52(4). 

57 Application for a personal licence is made to the licensing authority where the applicant is ordi- 
narily resident; renewal must be made to the same authority. Personal licences will be effective for 
10 years unless revoked. 

58 This basically meant that the person was of good character and had relevant experience or more 
recently a recognised qualification. See further R. Light and J. O'Brian, Fit and Proper Persons to 
Hold Justices’ Licences, (Bristol: UWE, 1995). 

59 A list of relevant offences is provided in Sched 4, s 113. 

60 Unless there is an issue concerning convictions, when the police must be consulted. If the chief 
officer of police is satisfied that granting the licence would undermine the crime prevention 
objective then an objection notice must be served within 14 days. If no notice is served the licence 
must be granted and if it is and if the matter cannot be resolved by mutual agreement a hearing 
held. 

61 Fora maximum of six months. 

62 s129. 
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premises which sell or supply alcohol the operating schedule must specify a desig- 
nated premises supervisor’. For small, independent premises the premises licence 
holder may well also hold a premises licence and be the designated premises 
supervisor. For larger operators running a number of premises the designated pre- 
mises supervisor will normally have been given day-to-day responsibility for 
running the premises by the premises licence holder. Should the premises super- 
visor move to other premises it will be necessary to inform the licensing author- 
ity, pay a fee and amend the appropriate part of the operating schedule. If there are 
relevant representations the authority may refuse to specify a person in the licence 
as the premises supervisor, but only the Chief Officer of Police can make such 
representations, and then only in exceptional circumstances, if it is considered that 
the premises supervisor will undermine the crime prevention objective.” 

The premises supervisor is seen as the central authority for the premises but 
nowhere in the Act is there anything to define this persons role. The premises 
supervisor is simply ‘the individual for the time being specified in that (premises) 
licence as the premises supervisor’.© So there is no statutory requirement for the 
premises supervisor even to be present at the premises. The local licensing state- 
ment may seek to provide that the premises supervisor is present at the premises 
and a condition might be framed accordingly for insertion in the operating sche- 
dule of each premises licence. But this condition could not be applied to any exist- 
ing licences converted into premises licences under the transitional arrangements 
as no new conditions can be added.” And would such a condition, in any event, 
be liable to judicial review as it goes beyond the terms of the Act? The Guidance 
offers no help merely stating that ‘This does not mean that the condition should 
require the presence on the premises at all material times of the designated pre- 
mises supervisor’. If it becomes clear that the premises supervisor is not spend- 
ing sufficient or any time at the premises the responsible authority may request a 
review, but in the absence of any problems at the premises it may be that no action 
could be justified. 


Offences and sanctions 

Part 7 of the Act contains more than 50 offences. A number of these relate to the 
administration of the system and apply only to premises and personal licence 
holders who fail to notify the authority of various matters or fail to perform cer- 
tain administrative tasks in relation to the licence. All other offences can be com- 
mitted by ‘any person’. Offences include the unauthorised sale of alcohol and 
possession of smuggled goods, allowing disorderly conduct and selling alcohol 
to a person who is drunk. Other offences cover the selling of alcohol from a mov- 
ing vehicle and power to prohibit the sale of alcohol on trains. Finally, there is a 





63 $19(3). 

64 s18(4)(d). 

65 $18(9). 

66 s150). 

67 The transitional provisions contained in Sched 8 provide that the new licence should reproduce 
the effect of any conditions or restrictions on the existing licence (para 6). 

68 n 36 above, para 7.67. 
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group of ‘underage offences’ including sale or supply of alcohol to a person under 
18. The offences are designed to ensure compliance with the system and promote 
the licensing objectives. There appears to be great scope for interpretation with a 
number of these offences, particularly the important provisions relating to sale or 
supply to a person under 18. While the actual seller and the designated premises 
supervisor may be liable it is not clear that the premises licence holder and any 
other personal licence holders at the premises will be ©, 

Part 8 of the Act extends existing powers which allow the police to close pre- 
mises temporarily in an ‘area experiencing disorder’ and to close ‘identified pre- 
mises’ where there is or is likely to be disorder or where a public nuisance is 
being caused by noise coming from the premises.” The existing powers have 
not been much used but it is expected that under the new regime they will be 
used against ill-run premises in an attempt to produce an improvement in the 
general standard of licensed premises.” 


Licensing policy 


Section 4 of the Act provides that licensing authorities must have regard to the 
Guidance issued by the Secretary of State and their own statement of licensing 
policy when exercising their licensing function. The Guidance recognises that 
authorities must be free to depart from both the national guidance and local pol- 
icy in individual cases where this is justified as a means of promoting the licensing 
objectives, but must give full reasons for so doing. 

There are two basic contradictions in the formulation of policy under the Act. 
First, the national Guidance on policy and other matters to do with the Act are the 
responsibility of the DCMS, Tourism Division, whereas the licensing objectives, 
which form the core of the legislation, all relate to the work of the Home Office.” 
Secondly, while the government is keen to regulate the way in which licensing 
authorities operate the new regime and has issued national Guidance to this effect, 
each licensing authority is required to produce a local licensing statement for use 
in its area. 


Licensing authorities 
Responsibility for alcohol licensing is moved from licensing justices sitting at 
magistrates’ courts to ‘licensing authorities.” This transfer was suggested by a 








69 For the reasoning behind this see the recent decision on the Licensing Act 1964 in London Borough 
of Haringey/Liverpool City Council v Marks & Spencer PLC/Somerfield Stores Limited [2004] EWCH 
1141 (Admin). 

70 The powers were introduced by the Criminal Justice and Public Order Act 2001, which amended 
the Licensing Act 1964 and were brought into force in December 2001. 

71 Guidance for the use of these powers is found at n 36 above, chap 11. 

72 The Act also has environmental implications, but again this is not the responsibility of the 
DCMS, but the Department for Environment, Food and Rural Affairs (DEFRA). 

73 Part 2 defines ‘licensing authority’ and generally equates this with local government authorities 
for the area for which the authority acts. 
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Better Regulation Task Force report in 1998.” The main point of criticism was 
that the justices were inconsistent and unpredictable in their approach to licen- 
sing.” The Task Force report recommended that local authorities should make 
licensing decisions based on national guidelines. The Justices Clerks Society and 
the Magistrates’ Association, already aware of such criticism, accelerated the pro- 
duction of a redrafted Good Practice Guide” for licensing justices. Published in 
early 1999 this was a substantial document, covering most aspects of liquor licen- 
sing. Updated annually it proved to be remarkably effective in producing a 
rational and consistent framework for the administration of liquor licensing in 
England and Wales. That system is now to cease and the fear is that the transfer 
of jurisdiction may see the problems that once plagued the old system returning 
to haunt the new licensing authorities.” While local authorities have for some 
years been responsible for public entertainment licensing and late night refresh- 
ment services” there is concern about the way in which decisions are reached and 
their ability to cope with the huge increase in work that alcohol licensing will 
bring. On the former point, as one experienced licensing practitioner put it: 


Ido not regard it as a criticism to assert that local authorities are not fair and impar- 
tial. Local councillors quite rightly have agendas of their own, pre-election pro- 
mises to keep, policies to follow — policies sometimes deep rooted in the party to 
which they belong, allegiance to which may be the sole cause of their having been 
elected. Pressure may be, and often is, brought by the Party for a particular Coun- 
cillor to take the party line. None of this is bad. It is the stuff of politics. But it does 
not produce a tribunal capable of being fair and impartial in the circumstances that 
will inevitably arise in many a contested hearing. Hearings in which the authority is 
an affected landowner. Hearings involving a planning consent that was granted 
against the authority on appeal. Hearings opposed by the authority’s own officers. 
The permutations are endless. To anyone practising in this field such hearings are 
commonplace.” 


Even if such an outlook proves unduly pessimistic, it is still likely that the early 
years of the Act’s operation will be characterised by a flurry of applications for 
judicial review, many concerned with interpretation and application of local pol- 
icy statements. Curiously, the government asserts that the licensing function is 
administrative and should therefore lie with an administrative tribunal and that: 
‘Under the 2003 Act, where relevant representations are received by the licensing 
authority, the authority is bound to hold a hearing to consider them. In holding 
such a hearing, the licensing authority will not be performing a judicial or even 





74 Better Regulation Task Force Report, Licensing (London: Cabinet Office, July 1998).” 

75 There were some 400 licensing districts each of which may have had its own policy guidelines 
(which ranged in length from two to 48 pages) and distinctive approach. 

76 n 16 above. 

77 With more than 400 licensing authorities each required to produce a local licensing statement of 
policy these fears seem well grounded. 

78 And other types of licensing such as hackney and private hire vehicles. 

79 J. Rankin, Central LawTraining Annual Conference, published papers, 35 (London: CLT, 2001). 
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quasi-judicial role, but instead will be engaged in a balancing exercise in the pub- 
lic interest on the basis of what is necessary for the licensing objectives’®° 

There is much authority to dispute this proposition. Licensing justices have 
long been required to exercise their discretion judicially™ and it has been argued 
that this should . . . have equal application to local authorities when determining 
licence applications’. ®* There is certainly judicial favour for the view that a local 
authority licensing committee is a quasi-judicial body: ‘It is perhaps putting it a 
little high to say that they are exercising judicial functions. They may be said to be 
exercising an administrative function. But even so, in our modern approach, they 
must act fairly; and the court will see that they do so?” Local authority members 
may be used to acting in an administrative capacity and being influenced by a 
party line or pressure from voters but when dealing with a contested licensing 
application they must act fairly and decide on the evidence before them. 


DCMS Guidance issued under section 182 

Licensing had always been seen as a local jurisdiction, the justices able to respond 
to the particular circumstances of their area. Although this led to inconsistencies 
between licensing committees, national guidelines were resisted as they were 
thought to remove this essential local element. Experience with the Good Practice 
Guide has shown that national guidelines can work effectively. To this end section 
182 of the Act provides that the Secretary of State must issue, and from time to 
time revise, guidance ‘to aid licensing authorities in carrying out their functions 
under the 2003 Act and to ensure the spread of best practice and greater consis- 
tency of approach. This does not mean that we are intent on eroding local 
discretion. On the contrary, the legislation is fundamentally based on local deci- 
sion-making informed by local knowledge and local people’.** The Guidance is a 
sizeable document of considerable importance. So much so that the House of 
Lords expressed the view that in order properly to consider the Licensing Bill it 
was essential to have a draft of the Guidance. Consequently a ‘Framework for 
Guidance’ was produced to accompany the Bill.®° The Bill was also amended to 
require Parliamentary approval of the Guidance. The final draft of the Guidance 
was delayed for some time as attempts were made to make it better reflect 
increased concern over alcohol-related crime and disorder. It was eventually pub- 
lished in July 2004. The main changes over the previous, admittedly incomplete, 





80 The Government Response to the Office of the Deputy Prime Minister Housing, Planning, Local Government 
and the Regions Committees Report on the Evening Economy and Urban Renaissance, Cm 5971 (2003) 16. 

81 Sharp v Wakefield [1891] AC 173. 

82 C. Manchester Entertainment Licensing Law and Practice (London: Butterworths 1999) 67 

83 Rv Liverpool Corporation, ex p Liverpool Taxi Fleet Operators’ Association [1972] 2QB 299, CA, [391]. 
Lord Denning MR quoted in J. Button Taxis: Licensing Law and Practice (LexisNexis: London, 
2004) 16. 

84 n 36 above, 7. 

85 DCMS, Memorandum in response to the Joint Committee on Statutory Instruments Eighteenth Report 5 Feb- 
ruary 2002. (April 2004) para 4. , 

86 DCMS, Framework for Guidance to be Issued Under Clause 177 of the Licensing Bill (15 November 2002). 
No more than a 15 page outline, it conveyed little of what was to appear in the 178 page Guidance 
eventually produced. 
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draft published in 2003 demonstrated the influence of the Home Office and the 
desire to promote the crime prevention objective. The sections on ‘vertical drink- 
ing’ and drinks promotions’ were added, the cumulative impact section re-writ- 
ten and the introductory chapter expanded to include additional crime and 
disorder initiatives and further references for alcohol-related crime research.” As 
well as stressing the importance of local partnerships a number of other statutes 
and initiatives are described." The licensing authorities are expected, perhaps 
optimistically, to be familiar with all of this material. 

The section on cumulative impact, as a reason for refusing the grant of a new 
premises licence, has been the subject of much debate and been substantially 
amended. Not mentioned in the Act, it ‘has clearly been inserted as a result of 
pressure from certain councils and the police’.*? Its inclusion is justified by refer- 
ence to ‘the potential impact on the promotion of the licensing objectives of a 
significant number of licensed premises concentrated in one are??? The number 
of late night premises in town and city centres is causing concern but if they are 
limited by use of cumulative impact is this a return to ‘need’ under a new guise? 
The Guidance seeks to draw a distinction between need as relating to commercial 
viability and cumulative impact which refers to a density or concentration of pre- 
mises in a particular area as a cause of crime, disorder or public nuisance. 


Local statement 

Each licensing authority must publish a licensing policy statement and review it 
every three years.” The statement is required to take account of the Guidance and 
the licensing authority must also consult locally with the chief officer of police, 
the fire authority, a representative sample of existing licence and club registration 
certificate holders (and, for the future, premises and personal licence holders and 
club premises certificate holders), local businesses and residents.” ‘It focuses on 
establishing effective partnerships between licensing authorities, local businesses 
and residents, the police, and others to promote good licensing practice and 
responsible behaviour and to target and penalise licensed premises, or their custo- 
mers, who are causing problems within our communities’? Chapter 3 of the 
Guidance ‘provides guidance on the development and preparation of local state- 
ments of licensing policy for publication by licensing authorities, the general 





87 n 36 above, paras 2.7~2.25. 

88 The Together Campaign, the British Beer and Pub Association Partnership Initiative, the Govern- 
ment’s Alcohol Harm Reduction Strategy, the Crime and Disorder Act 1998, The National Pub- 
watch and local Pubwatch schemes, the Safer Clubbing Guide, Guidance to the Police on Part 8 of 
the Act, the Anti-Social Behaviour Act 2003, LACORS/TSI Code of Best Practice on Test Pur- 
chasing, the Prime Minister's Strategy Unit's analysis of alcohol-related harm and ‘key safety pub- 
lications’ issued by the Health and Safety Executive and others, 

89 P. Coulson, ‘Short shrift for Lords’ amendments’ (2003) 53 Licensing Review, April, 8. 

90 n 36 above, para 3.13. 

91 s 5. There is a duty to keep the policy under review during the three year period and ‘make such 
revisions to it, at such times, as it considers appropriate’ (s 5(4)). How practitioners and licence 
holders will be kept informed of any amendments remains to be seen. 

92 The Guidance stresses that this does not preclude consultation with any other bodies or persons 
that the authority feels is appropriate (n 36 above, para 3,5). 

93 DCMS, Press Release Countdown to Licensing Reform Begins 7 July 2004 2. 
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principles that the Secretary of State recommends should underpin them, and 
core content to which licensing authorities are free to add’.* For example, the 
guidance on cumulative impact states that ifa licensing authority identifies an area 
of cumulative impact as a cause of crime, disorder or public nuisance and evidence 
is available to support this view, for example from a Crime and Disorder Reduc- 
tion Partnership, *° then the authority may specify that area in its local statement. 
This would raise a ‘rebuttable presumption that applications for new premises 
licences . . . will be refused, if relevant representations to that effect are received’. 
Would a licensing authority be ‘free to add’ a similar provision in relation to appli- 
cations to vary a licence by way of increased trading hours or capacity, or is cumu- 
lative impact limited to new applications? 


Licensing hours 

There will no longer be ‘permitted hours’ contained in the legislation. Hours of 
opening will be regulated locally by attaching conditions to the premises licence. 
The Act does not prescribe the days or the opening hours when licensable activ- 
ities can take place. The applicant will choose the days and hours during which 
they wish to be authorised to carry on licensable activities at the premises for 
which a licence is sought. The licence will be granted on those terms unless, fol- 
lowing the making of representations to the licensing authority, the authority 
considers it necessary to reject the application or vary those terms for the purpose 
of promoting the licensing objectives. There is potential for 24 hour opening, 
seven days a week but many premises will not wish to trade round the clock and 
those that do may face representations, a hearing and the possibility of shorter 
hours being granted.” 

The government expects great things to flow from the scrapping of permitted 
hours — which will produce a ‘reduction in disorder, anti-social behaviour and 
public nuisance particularly at the current fixed closing times’;”* ‘help us to com- 
bat both binge drinking and crime’;”? and ‘will give people more freedom and 
choice while helping to minimise public disorder resulting from artificially fixed 
closing times, encouraging a more civilised culture in pubs, bars and restau- 
rants: The LGA (Local Government Association) is also optimistic: ‘The relaxa~ 
tion of fixed opening hours will bring potential benefits in terms of tourism, 
culture and regeneration strategies. It will complement the work of councils in 








94 n 36 above, para 3.1 

95 The Crime and Disorder Act 1998 as amended by the Police Reform Act 2002 sets out statutory 
requirements for responsible authorities to work with other local agencies and organisations to 
develop and implement strategies to tackle crime and disorder and misuse of drugs in their area. 
These statutory partnerships are known as Crime and Disorder Reduction Partnerships or Com- 
munity Safety Partnerships in Wales. The responsible authorities are the police, local authorities, 
fire authorities, police authorities, health authorities in Wales, and primary care trusts in England. 

96 n 36 above, para 3.19. 

97 Premises with late night licences, as mentioned at n 20 above, under the transitional provisions 
automatically will be granted at least those hours under the new system. 

98 DCMS Regulatory Impact Assessment (2002) 1. 

99 DCMS Press Release, Licensing Bill Launched (15 November 2002) 2. 

100 n 4 above. 
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developing community plans and crime and disorder strategies as well as their 
responsibilities for public safety, nuisance and public entertainment licensing?™ 
It is recognised, however, that “The issuing of late licences will mean additional 
costs in dealing with crime and disorder, waste, noise and enforcement, especially 
as it will require significantly more night-time police officers, cleaners and enfor- 
cement officers? 

One apparently minor but possibly significant change is that, with the restric- 
tions on permitted hours removed, drinking up time’ becomes obsolete. Under 
the Act a licence is needed to sell or supply alcohol but consumption of alcohol is 
not a licensable activity. This means that so long as the alcohol is purchased within 
the hours licensed it may be drunk outside the hours authorised for sale or sup- 
ply.’ This may cause problems. First, it may be difficult for a licensee to clear the 
premises if there is no legal reason to stop consumption and, secondly, it may 
result in an informal extension of the hours of operation of the premises. It could 
be that a public house requests hours to lam, but there are representations from 
local residents and the hours granted are until 11pm. There is nothing to stop cus- 
tomers stocking up on drinks before 11pm and sitting there for the next hour or so 
‘drinking up’. Should the premises become problematic there is the possibility 
that a review of the licence will be sought. 


CONCLUSION 


A new licensing act was long overdue. The law, as amended, supplemented, inter- 
preted and applied, had evolved into a model of labyrinthine complexity. The 
2003 Act introduces a much needed, simplified basic structure. There is one licen- 
sing authority and a single premises licence. The personal licence introduces the 
concept of portability, obviating the need for procedures such as transfers and 
protection orders. The huge administrative task of tri-annual renewal of all alco- 
hol licences, and the annual renewal of others such as public entertainment 
licences, have gone. Licensable activities, licensing objectives and the criteria for 
a personal licence are listed in the Act. These and other provisions provide a 
streamlined, clearly signposted structure for licensing. 

Onto this basic structure is built an overly bureaucratic system that flows inevi- 
tably from the Government’ desire to regulate all aspects of the new regime. This 
is apparent in the Act with, for example, the addition of the designated premises 
supervisor and the blanket extension of night café licensing to all takeaway pre- 
mises. The Guidance continues this process with the sections on cumulative 
impact, vertical drinking and drinks promotions. Beyond this, the Act in its 201 
sections and eight schedules, the Guidance in its 178 pages and the 200 pages of 
secondary legislation so far issued, rather than offering a simplified deregulated 
system combine to increase complexity, constraint and bureaucratic burden. All 





101 LGA Rough Guide to the Licensing Bill 2002 (December 2002) 1. 
102 ibid, 2. ; 

103 The provisions are set out principally in s 63 Licensing Act 1964. 
104 n 36 above, para 6.13. 
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of this is backed by a range of offences for administrative non-compliance. There 
will also be the need to comply with whichever of the 400 or so local policy state- 
ments applies to the premises concerned.” A liberalising measure designed to 
simplify and lessen bureaucracy and red tape may well achieve the opposite. 

Three aspects of the new system are said to herald increased freedom and 
choice for people about how they spend their leisure time. The first is the liberal- 
isation of opening hours. The second, the hoped for reduction in public disorder, 
resulting from removal of fixed closing times and other measures, that will 
encourage a more civilised culture in pubs, bars and restaurants. The third is 
removal of the restrictions on late night alcohol licences, which at the moment 
have to be ancillary to other activities, usually music and dancing, thus creating a 
narrow youthful environment. Taken together, these reforms aim to increase 
options for people and encourage a more diverse late night economy. Whether 
any of these gains materialise will depend on a number of factors. First, will pre- 
mises take advantage of later opening hours? Secondly, will there be staggered 
closing or will competition ensure that most pubs, bars and clubs in an area close 
at the same time? Thirdly, will the measures in the Act be successful in creating a 
more civilised drinking culture? And, fourthly, will operators wish to tailor their 
premises to different, perhaps less profitable, types of drinking environments? 
The Government has produced no research to support the benefits claimed for 
the new system and the effects of the reforms, particularly the liberalisation of 
hours, are unknown. For example, it seems inevitable that police resources will 
be stretched as they will be required to cover longer opening hours. But no work 
appears to have been done to assess this or its effects. The increased freedom and 
choice promised for ‘the responsible majority of people’ by the replacement of a 
youth orientated drinking culture with a continental-style café culture may well 
not materialise.” 

Chief among the claims for the new system is that it will provide ‘A greater say 
for the public ~ licences will be granted by electorally accountable licensing 
authorities, instead of magistrates, and local residents can make representations 
and have them taken into account in deciding applications." Local residents 
can, of course, make representations before the licensing justices and have them 
taken into account when decisions are made. And as the right of appeal from 





105 National operators with premises around the country will need a library of up-to-date local pol- 
icy statements. 

106 n 4 above. z 

107 ‘Local authorities and Government need to take a proactive approach to ... achieve the urban 
renaissance we all want. Bologna in Birmingham, Madrid in Manchester, why not?’ Office of the 
Deputy Prime Minister: Housing, Planning, Local Government and the Regions Committee Report, The Eve- 
ning Economy and the Urban Renaissance, Tivelfth Report of Session 2002-03, HC 396-1 (2003) 4. 

108 n 4 above. 

109 To meet objections put by local residents and/or the police licences have routinely been endorsed 
with ‘undertakings. These personal assurances from the licensee, although not binding, have 
proved an effective way to balance competing interests by regulating the way in which the pre- 
mises are run. The guidance is quite clear that when new licences are issued for existing licensed 
premises ‘undertakings and assurances will not be transferred to converted premises licences as 
new conditions’ (para 13.15). This. may be to the detriment of local residents. If problems ensue 
application for a review of the licence may be made. 
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the licensing authorities is to the magistrates’ court the justices will retain ultimate 
jurisdiction. Although the term used is ‘local residents’, the Act restricts the right 
to make representations to ‘interested parties’ and to be an interested party a resi- 
dent would have to live ‘within the vicinity of the premises’. What does ‘within 
the vicinity’ mean? The Guidance suggests someone who ‘s likely to be directly 
affected by disorder and disturbance. . . on those premises or immediately outside 


the premises.” If the representation concerns cumulative impact the Guidance 


suggests ‘in the neighbourhood or area immediately surrounding the premises’. 
Sensing there could be some dispute about these vague criteria the Guidance 
expects that ‘the decision will be approached with common sense’."? Would it 
be fairer to ‘local residents for ‘interested parties to include ‘any other person legiti- 
mately affected and to specify ‘locality’ rather than ‘vicinity’? This is a broader 
definition and would include consideration of problems caused as customers 
make their way home or to somewhere like a taxi rank. For ‘the majority of com- 
plaints made by local residents at night do not concern disturbance from licensed 
premises directly but from people in the street who have been in licensed premises 
earlier and are now beyond the control of the licensee. There are no such lim- 
itations on those entitled to object before the licensing justices."* There is also 
concern that licensing authorities will restrict the time available at a hearing or 
the number of residents who are allowed to be heard, as is sometimes done at 
applications for public entertainment licences. So it may be that local people will 
have less rather than more of a say in licensing decisions. 

As well as the right to make representations on new applications, interested 
parties can request at any time that the licensing authority reviews the existence 
of a licence, its terms or conditions. The licensing authority has power to modify 
the conditions of the licence or to exclude a licensable activity on either a perma- 
nent or temporary basis. The authority can also remove the designated premises 
supervisor or suspend the licence for a period not exceeding three months. There 
have been fears expressed within the drinks industry that that the local authorities 
may be too responsive to the views of local residents, while residents’ associations 
are concerned that local authorities will not be responsive enough. The criticisms 
of the restrictions imposed by the definition of interested parties apply equally to 
reviews as to new applications. 

Lastly, the Act is seen as ‘4 key plank of the government’ drive to cut down on 
crime and anti-social behaviour’ Many are less than optimistic about the legis- 
lations ability to achieve these aims. Others are concerned at the possible negative 
effects that may result from increased consumption of alcohol as a result of more 
generous opening hours. What is agreed is that the Act will be dependent on other 
government strategies such as crime prevention generally, alcohol education for 








110 n 36 above, para 5.33. 

111 ibid. 

112 ibid A similar appeal to common sense’ is suggested for resolving whether an activity comes within 
the definition of ‘regulated entertainment (para 5.12) or ‘incidental music’ (para 5.18). 

113 n 101 above, para 5. 

114 Although a person from outside the area who can give no evidence about the specific premises 
being considered may not be heard. 

115 Downing Street Press Release, Licensing Bill Launched (29 November 2003) 1. 
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young people, youth crime, drugs, particularly as used in the night time economy, 
other measures aimed to reduce alcohol-related crime and disorder, town plan- 
ning policy and transport policy. 

Liberalising licensing reform was considered in the 1970s but rejected largely 
due to the risk of increased consumption and the danger to public health. Such 
considerations have been notably absent from the current debate around the Act. 
The proliferation of late night centrally located premises following the removal of 
the need criterion has also been sidelined. Yet in its recent report, the Academy of 
Medical Sciences notes that ‘the consumption of alcohol has risen by 50% in the 
UK since 1970’ and that ‘in the interest of both individual and public health . . . it 
is necessary and urgent to call time on runaway alcohol consumption’. It con- 
tinues: ‘increased availability. . . through proliferation of sales outlets and relaxa- 
tion of licensing controls’ has seen a rise in per capita consumption.” The Act has 
not addressed these issues. Perhaps because alcohol policy is subject to a political 
agenda: ‘Governments can be averse to any reduction in their tax revenue,” while 
powerful vested interests can be expected to resist any reduction in their profits’. 
Measures to address per capita consumption do not feature in the Governments 
recently published Alcohol Harm Reduction Strategy.” And the Act features 
only marginally in ‘notably, the biggest single part of the strategy document... 
devoted to crime and disorder’.”° 

There have been many government pronouncements over the last few years on 
the benefits that will flow from the new system, but there has been little in the 
way of detail or evidence to support the contentions advanced. It is perhaps reas- 
suring to know that the government ‘will monitor the impact of the 2003 Act on 
crime and disorder and the other licensing objectives.” If necessary in the light of 
these findings, we will introduce further legislation with the consent of parlia- 
ment to strengthen or alter any provision’.’”? We are offered little detail on how 
exactly this monitoring is to be conducted. 





116 The Academy of Medical Sciences, Calling Time: The Nations drinking as a major health issue (London: 
AMS, 2004) 7, 12, 35. 

117 ‘The alcoholic drinks market is valued at more than £30bn per annum. . . Excise duties on alcohol 
raise about £7bn per year and, like other sectors, the industry pays local and central taxes’. Prime 
Minister's Strategy Unit, Alcohol Harm Reduction Strategy for England (London: Cabinet Office, 2004) 
67. 

118 n116 above, 11. 

119 n 117 above. 

120 M. Plant, ‘The alcohol harm reduction strategy for England’ (2004) 328 BMJ 905. 

121 Although public health promotion is not one of the licensing objectives, hopefully it will not be 
ignored. 

122 n 36 above, para 6.6. 

123 ‘Evaluation of the Act is crucial: the Home Office and the Department for Culture, Media and 

Sport will work to ensure this happens. The Office of the Deputy Prime Minister will also com- 
mission a study to report by Q4/2006’ (n 117 above, 56). 
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The Law Commission Consultative Report on Company 
Security Interests: An Irreverent Riposte 


Gerard McCormack” 


I was once at a sermon by a well-known Northern Ireland politician and minister of religion in 
which, talking about the fall from grace of a British minister following a sex scandal, he com- 
mented that while the will of God worked slowly it also worked surely. Be that as it may, one 
might comment that the process of law reform, whatever about working surely, can certainly 
work slowly. Back in July 2002 the Law Commission produced with some haste a consultation 
paper on Registration of Security Interests.’ There was a bit of a fanfare, a short consultation period 
and talk of imminent legislative change. Things went quiet fora while. More than 2 years later the 
Law Commission came back in September 2004 with a further consultation paper only this time 
called a “consultative report”? with the promise ofa Final Report in July 2005. In this article I will 
look at the consultative report and ask whether it is going to be the harbinger of legislative trans- 
formation. 








BACKGROUND 


In the Consultation Paper, Registration of Security Interests the Law Commission 
suggested replacing the present transaction based system of company charge 
registration under Part 12 Companies Act 1985 with a notice-filing system. Part 
12 provides information as to the state of a company’s secured borrowings; infor- 
mation that is of assistance to later secured parties, prospective investors, credit 
reference and rating agencies, financial analysts and the like. Part 12 also assists in 
determining priorities between competing security interests in that a registrable 
but unregistered security interest is void in the event of the creator’s liquidation. 
The Law Commission pointed out that company charge registration was 
intended to prevent the implication of false wealth whereas its role in governing 
priorities had developed almost by accident. The Law Commission proposals 
involved a shift in emphasis. Registration would be made easier and there 


* University of Manchester. 


1 Consultation Paper No 164 (CP 164). See L. Gullifer, ‘Will the Law Commission sink the floating 
charge?’ [2003] LMCLQ 125; G. McCormack, ‘Quasi-securities and the Law Commission Con- 
sultation Paper on security interests ~ a brave new world’ [2003] LMCLQ 80; I. Davies, “The 
Reform of English personal property security law: functionalism and Article 9 of the Uniform 
Commercial Code’ (2004) 24 LS 295, 

2 Company Security Interests (September 2004) (CR). 

3 Section 395 Companies Act 1985. It is also void in a company’s administration. According to Lord 
Hoffmann in Smith v Bridgend County Borough Council [2002] 1 AC 336 at para 19: “The plain inten- 
tion of the legislature was that property subject to a registrable but unregistered charge should be 
available to the general body of creditors (or a secured creditor ranking after the unregistered 
charge) as if no such charge existed? 
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would be clearer and more rational priority rules but at the expense of some loss 
of information.* 

The new notice-filing system envisaged by the Law Commission would be 
modelled along the lines of Article 9 of the American Uniform Commercial 
Code and the Personal Property Security Acts (PPSAs) in the common law pro- 
vinces of Canada and in New Zealand.” The decision to use overseas legislation as 
a guide was taken partly because of constraints of time but also because the Law 
Commission saw ‘no need to re-invent the wheel’*According to the Law Com- 
mission there was not necessarily an assumption that what has worked well in 
North America will work well in England. Nevertheless, ‘the fact that Article 9 
and the PPSAs have been so successful means that they deserve very careful con- 
sideration?’ The notice filing/transaction filing distinction is central to the Law 
Commission proposals and has been explained in the following terms:® 


The most characteristic difference between notice filing and traditional systems of 
registration is that notice filing is parties-specific rather than transaction-specific. 
What is filed are not the details of a particular security but notice that certain parties 
have entered into, or may in future enter into, a secured transaction in relation to 
specified property. This approach has certain implications. A notice may be filed in 
advance of the transaction and the proposed transaction may never take place. The 
same notice may serve a series of connected transactions. And the information given 
on the register is necessarily rather general in character, being an invitation to 
further inquiry rather than a full account of the right in security. 


Currently, the list of registrable security interests is set out in section 396(1) Com- 
panies Act 1985. The practical importance of the registration mechanism is 
demonstrated by the fact that in 2003—2004 some 197,000 security interests were 
registered.” To be registrable a security interest must constitute a charge’; be cre- 
ated by a company and also come within the list set out in the section.” If the 
security interest falls down on any of these criteria then it is outside the scope of 
the registration obligation.” The Law Commission suggested that the notice fil- 
ing system could be applied to a broader range of security interests and also 
include functionally equivalent legal devices; quasi-security’, such as the assign- 
ment of receivables (factoring) and retention of title clauses in sale of goods con- 





4 CR para 2.46. See also J. De Lacy, ‘Reflections on the ambit and reform of Part 12 of the Compa~ 
nies Act 1985 and the doctrine of constructive notice’ in De Lacy, (ed) The Reform of United Kingdom 
Company Law (London: Cavendish, 2002) 76. 

See generally on Article 9 Secured Credit under English and American Law (Cambridge: CUP, 2004). 

CR para 1.20. 

CR para 15. 

Scottish Law Commission discussion paper Registration of Rights in Security by Companies (October 

2002) 8. 

9 See OT Companies in 2003-04 (TSO, London, July 2004) 52. 

0 See H. Bennett, ‘Registration of Company Charges’ in J. Armour and H. Bennett (eds) Vulnerable 

‘Transactions in Corporate Insolvency (Oxford: Hart 2003) 217, 243. 

11 ‘Charge’ is said by s. 396(4) to include a mortgage but there is no other amplification of the term in 
the statute. A charge equals a right of recourse against property to ensure the payment of money 
due or the performance of some other obligation. It is a consensual security right created by agree- 
ment between the parties under which the debtor retains possession of the asset used as security; 
see generally Swiss Bank Corp v Lloyds Bank [1982] AC 584, 595. 
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tracts. In time, the scheme could be extended to non-corporate legal actors and 
there might also be, in the fullness of time, a comprehensive restatement of the 
law of security interests. In the first instance it was suggested that the reform 
would involve the introduction of notice filing for an amended list of company 
charges and possibly also for ‘quasi-interests’. The instrument of reform was likely 
to be provisions in, and regulations made under, a general comprehensive Com- 
panies Bill that was contemplated fairly shortly and certainly within the lifetime 
of the present parliament. 

Two years have passed and there is no sign of a general Companies Bill imple- 
menting the broad thrust of the recommendations made by the Company Law 
Review Steering Group in their Final Report Modern Company Law for a Competi- 
tive Economy? Consequently, the reform effort by the Law Commission appears 
to have stalled somewhat. There appears to be an increasing amount of practi- 
tioner resistance,” with leading lawyers warning about the dangers of throwing 
out the baby with the bathwater and suggesting that there was nothing funda- 
mentally wrong with the present system that a bit of incremental amendment 
could not mend.* One solicitor suggests: 


The Law Commissions imperative seems to be to introduce a US-style functional 
system as a wholesale replacement for our current system. On a cost-benefit analy- 
sis, this seems difficult to justify. The implementation costs will be very large, and it 
is difficult to see what material benefits will result from it. 


He adds that one of the advantages of English law for domestic and international 
investors is the ease of creation of security and quasi-security and it would be most 
unfortunate if the effect of the Law Commission proposals were to make it more 
complicated and expensive to do so. 

Practitioner resistance is hardly surprising. Earlier proposals for the introduc- 
tion of an Article 9 type system by the Crowther Committee on Consumer 
Credit in 1971” and in the Diamond Report in 1989” floundered on a sea of legal 
and business objections. In 1991 the then Government announced its intentions 
not to proceed with the Diamond recommendations suggesting that the reforms 
would be costly and, in view of proposed registration requirements, difficult 








12 July 2001. The final report of the Company Law Review Steering Group led to the reference to 
the Law Commission. ` 

13 CR para 2.7 fn 21: “We understand that at least one respondent representing legal practitioners may 
now have moved to a position where it considers only minor reform of the law relating to regis- 
tration of company charges is desirable: 

14 SeeR. Calnan, ‘The Reform of the Law of Security’ [2004] Butterworths Journal of International Bank- 
ing and Financial Law 88. 

15 Ibid. at 92. For a response by the Law Commissioner responsible for the Commercial and Com- 
mon Law team, Professor Hugh Beale, ‘Reform of the Law of Security — Another View’ [2004] 
Butterworths Journal of International Banking and Financial Law 117. 

16 (1971) Cmnd 4596 Parts IV and V. 

17 A Review of Security Interests in Property (1989); see generally D. Prentice, “The Registration of Com- 
pany Charges: Ripe for Reform! (1985) 101 LQR 330; I. Davies, “The Reform of English Personal 
Property Security Law’ (1990) 32 Malaya Law Review 88; M. Lawson, “The Reform of the Law 
Relating to Security Interests in Property’ [1989] JBL 287, A. Diamond, ‘The Reform of the Law 
of Security Interests’ (1989) 42 CLP 231. 
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to implement as well as cutting across potential EC initiatives.* Indeed the 
same spirit of reluctance to embrace fundamental reform permeates an earlier 
Consultative document from the Company Law Steering Group in October 
2000 Registration of Company Charges. The final report of the Company Law Steer-. 
ing Group which put the idea of Article 9 style reforms back on the agenda and 
led to the Law Commission reference therefore came as something of a surprise 
and was inspired, it seems, by some determined arm-twisting behind the scenes 
by some convinced advocates of the North American approach.” Professor Sir 
Roy Goode, a consultant to the Law Commission on this project and a member 
of the Company Law Review Advisory Group on company charges is one such 
advocate. Professor Goode has criticised the present English position in trenchant 
terms stating that” 

... this state of affairs continues to be tolerated in the 21% century, when the 
United States and Canada have for many years had highly developed, market- 
responsive legislation which has worked and when successive government reports 
have recommended the adoption of similar legislation in this country, is a shock- 
ing indictment of the indifference of successive governments to the modernisa~ 
tion of our commercial law. 

Professor Goode concludes that with the publication of the Law Commissions 
‘excellent’ consultation paper ‘the groundwork is being laid for a modern personal 
property security law which responds to the needs of the market rather than 


being rooted in outdated concepts and doctrine?” 


THE CONSULTATIVE REPORT-NOTICE FILING 


In the Consultative Report the Law Commission stick to their guns on notice 
filing. Their arguments appear logical and persuasive though ‘methinks they doth 
protest too hard at times’. For a start the document and accompanying publicity 
material is replete with the buzz words of the Blairite era ‘easier, cheaper and 
quicker’. The recommendations were said to provide ‘significant improvements 
and cost-savings in secured finance for companies.” The use of technology can 





18 HC debates vol 189, col 482, 24 April 1991. 

19 See generally R. Goode, ‘Insularity or Leadership? The Role of the United Kingdom in the Har- 

- monisation of Commercial Law’ (2001) 50 ICLQ 751, 759-760 

20 i Problems of Credit and Security (London: Sweet and Maxwell, 3" ed 2003) 156. 

21 Ibid. 

22 For a discussion of the importance of secured credit see CP paras 1.7 and 1.8 The efficiency of 
secured credit’ debate is not discussed by the Law Commission but has generated an enormous 
literature, particularly in the United States. A lot of contributions however, seem to consist of 
assertions or attempts to demonstrate that most previous contributions to the debate have been 
flawed: J. White, “Work and Play in Revising Article 9’ (1994) 80 Va L Rev 2089 4 game with no 
purpose other than to satisfy and stimulate one’s intellect? For a flavour of the available literature: 
T. Jackson and A. Kronman, ‘Secured Financing and Priorities Among Creditors’ (1979) 88 Yale L] 
1143; S. Levmore, ‘Monitors and Freeriders in Commercial and Corporate Settings’ (1982) 92 Yale 
LJ 49; A. Schwartz, A Theory of Loan Priorities’ (1989) J Legal Stud 209; A. Schwartz, ‘Security 
Interests and Bankruptcy Priorities: A Review of Current Theories’ (1981) 10 J Legal Stud 1; 
A. Schwartz, ‘The Continuing Puzzle of Secured Debt’ (1984) 37 Vand L Rev 1051; R- Scott, ‘A 
Relational Theory of Secured Financing’ (1986) 86 Colum L Rev 901; P. Shupack, ‘Solving the 
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make the registration of company charges much easier, cheaper and quicker. The 
low cost of registration makes it feasible to provide lenders with a wide range of 
useful information about a company’s property. The law on the priority of com- 
peting interests and the remedies available in the case of default can be made sim- 
pler, clearer and better suited to the needs of modern business finance?” Secondly, 
the Law Commission may have been guilty of over-egging the pudding on occa- 
sion when expounding upon the worldwide acceptance of notice-filing. The 
Report states: 


Notice filing also forms the basis of a Model Law promulgated by the European 
Bank for Reconstruction and Development. Legislation based on this model has 
been adopted in ten jurisdictions of Central and Eastern Europe. 


The European Bank for Reconstruction and Development (EBRD) Model Law 
is based not on notice filing but on transaction filing and involves the 
submission of a registration statement to the relevant registry within 30 days 
of the execution of an instrument of charge.” Moreover, American style notice 
filing has singularly failed to flower in the transitional economies of Central and 
Eastern Europe with their civil law systems and this replicates the experience 
through out the world.” Indeed, the Scottish Law Commission in a paper pub- 





Puzzle of Secured Transactions’ (1989) 41 Rutgers L Rev 1067; J. White, ‘Efficiency Justifications for 

Personal Property Security’ (1984) 37 Vand L Rev 473; B. Adler, An Equity-Agency Solution to 

the Bankruptcy-Priority Puzzle’ (1993) 22 J Legal Stud 73; J. Bowers, “Whither What Hits the 

Fan?: Murphy’s Law, Bankruptcy Theory, and the Elementary Economics of Loss Distribution’ 

(1991) 26 Ga L Rev 27; S. L. Harris and C. W. Mooney, ‘A Property-Based Theory of Security 

Interests: Taking Debtors’ Choices Seriously’ (1994) 80 Va L Rev 2021; H. Kanda and S. Levmore, 

‘Explaining Creditor Priorities’ (1994) 80 Va L Rev 2103; L. LoPucki, ‘The Unsecured Creditor’s 

Bargain’ (1994) 80 Va L Rev 1887; R. Picker, “Security Interests, Misbehavior, and Common 

Pools” (1992) 59 U Ch L Rev 645; G. Triantis, ‘Secured Debt Under Conditions of Imperfect 

Information’ (1992) 21] LegalStud 225, There are also symposia on the issue of the efficiency of 

secured credit in the 1994 Virginia Law Review and the 1997 Cornell Law Review. For general but 

specifically English contributions see R. Mokal, ‘The Authentic Consent Model: Contractarian- 
ism, Creditors’ Bargain and Corporate Liquidation (2001) 21 Leg Stud 400; R. Mokal, ‘Priority as 

Pathology: The Pari Passu Myth’ [2001] CLJ 581; R. Mokal, ‘The Search for Someone to Save: A 

Defensive Case for the Priority of Secured Credit’ (2002) 22 OJLS 687; G. McCormack, ‘The 

Priority of Secured Credit’ [2003] JBL 389; V. Finch, ‘Security, Insolvency and Risk: Who Pays 

the Price’ (1999) 62 MLR 633; V. Finch, “Is Pari Passu Passe?” [2000] Insolvency Lawyer 194; V. Finch, 

Corporate Insolvency Law: Perspectives and Principles (Cambridge: CUP, 2002) at pp 75~105. 

Press Release, Law Commission Consults on Provisional Recommendations on Company Security Interests, 

16 August 2004. 

CR para 1.5 i 

Articles 8 and 33 of the Model Law. The Model Law does not provide for advance registration. 

Registration must therefore relate to a specific transaction though there is provision for an “enter- 

prise charge”; the equivalent of an English floating charge. See generally on the Model Law 

L. Mistelis, (1998) 5 Parker School Journal of East European Law 455, G. McCormack and E Dahan, 

[1999] CAILR. 65. 

26 According to the Scottish Law Commission the only civil law jurisdictions to have introduced 
notice filing are Quebec and Louisiana; see Discussion Paper Registration of Rights in Security by 
Companies (October 2002) at para 1.28 and see further T Harrell, ‘A Guide to the Provisions of 
Article 9 of Louisianas Commercial Code’ (1990) Loyola Law Review 711, M. G. Bridge R. A. 
Macdonald R. Simmonds and C. Walsh, ‘Formalism, Functionalism and Understanding the 
Law of Secured Transactions’ (1999) 44 McGill LJ 567. 
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lished after their English counterparts produced Registration of Security Interests 
said, with reference to notice-filing, ‘Not for us’. Its Discussion Paper states: 


Existing models of notice filing presuppose Anglo-American property law and 
turn on distinctions between creation, attachment and perfection which are 
unknown in Scots law or in other systems drawn from the Germanic stream of 
the civil law tradition. A system of notice filing suited to English property law 
could not readily be modified or adapted to accommodate the very different struc- 
tures and concepts of Scots property law. 


One selling point used by the Law Commission to advance the cause of 
notice-filing is that of internet registration. Filing could be done on-line and 
by a secured party at the press of a computer button. Undoubtedly this idea 
seems infinitely more attractive than an old paper-based registration system that 
has been around for over 100 years. Its attractions in an era of e-government 
are axiomatic. On the other hand there is no necessary connection between 
notice filing and internet registration. Indeed the Article 9 notice filing system 
dates from the 1950s and a time when computers were certainly not de rigeur. 
The original notice filing systems were paper-based. Moreover, the present trans- 
action based registration under Part 12 Companies Act could be shifted on-line. 
There is no necessary incompatibility between transaction registration and online 
filing. After all, one can search the register online at the moment.It does not 
require a fundamental change to switch the registration part of the process 
online.” 

The Law Commission suggested that a notice filing scheme would have the 
following principal advantages: 


(1) Electronic online filing would be fast, simple and cheap in the long run. 

(2) In a companies-only scheme the risk of an error that might invalidate a filing 
would be very small since companies have a unique registration number. 

(3) A simple description of the secured property (collateral) would suffice. This 
would reduce the risk of inaccurate descriptions and also protect third parties 
because a security interest would not be effective as regards collateral that falls 
within the description in the financing statement. 

(4) Advance filing is permissible so that a lender’s priority position could be pro- 
tected while negotiations over security are continuing.”° 





27 Scottish Law Commission, Discussion Paper No 121 Registration of Rights in Security by Companies 
(October 2002) at para 1.28. See also the Final Report by the Scottish Law Commission on Regis- 
tration of Rights in Security by Companies (September 2004) at para 1.5 

28 See the Companies House Strategy document (April 2003) Strategic Direction 2003/2006: The Future 

for Companies House at pp 6-7: ‘[W]e will investigate the potential to develop an on-line service for 

the registration of mortgages and charges. However, as both company and land registration law is 
changing over the life of this plan we need to make a careful assessment of when it would be 
appropriate to invest in the delivery of this new service: 

29 CR para 2.43. : 

30 See Reg 52(2) of the draft regulations attached to the Consultative Report which provides that a 
‘financing statement is not effective to the extent that it purports to include collateral not men- 
tioned in any security agreement to which it may relate? This regulation, which is not accompa- 
nied by any substantive discussion, seems difficult to reconcile with advance filing or indeed with 
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(5) Dual registration of charges over land, ships, aircraft and intellectual property 
rights in the companies register as well as in specialist property registers ‘will 
generally no longer be necessary: 

(6) The time of filing would generally determine priorities between competing 
security interests in the same collateral with an exception for purchase money 
security interests (PMSIs) which would enjoy over pre-existing security inter- 
ests subject to certain conditions. “The rules of priority will be more rational 
and better suited to modern conditions, for example in relation to assign-, 
ments of receivables. They will still be complicated but they will be signifi- 
cantly clearer than under current law?” A PMSI is basically the provision of 
funds tied to the acquisition of particular collateral with the provider of funds 
obtaining an interest in the property thereby acquired. 

(7) The distinction between fixed and floating charges and the associated uncer- 
tainty over the boundary between them will in practice disappear. The float- 
ing charge would be superseded by a single type of security interest that has 
all the advantages of a floating charge but fewer disadvantages to the lender. 


In response to the Law Commission one might say that these are not necessarily 
advantages of notice filing per se. These outcomes (or advantages) could all be 
realised in a revamped version of the present transaction based registration system. 
‘Dual registration’, for example, and the presence, or absence, there of has nothing 
to do with notice filing. One could have notice filing with dual registration of 
particular types of collateral still being required and transaction filing with cases 
of dual registration eliminated from the system. The same applies with respect to 
the method for determining priorities between competing security interests in 
the same collateral. Under the present regime time of registration is not a priority 
reference point and if one had two fixed equitable charges over the same property 
then priority between them is determined by the time of their respective creation 
and not by reference to the time of registration.” One could easily devise a trans- 
action based registration system where priorities turn on the time of registration 
rather than the time of creation-of the security interests. Indeed the Irish Com- 
pany Law Review Group has recently produced a draft Companies Bill which 
includes such a provision.” 

Moreover, recognition of the purchase money security interest (PMSI) is-not a 
complete novelty as far English law is concerned.** One has the decision of the 


notice filing at all. The whole purpose of notice filing is to divorce financing statements from 
security agreements. There need not be any connection between the two documents. Reg 51 (2) 
suggests that the Law Commission failed to convince the drafter of its intentions. - 

31 CR para 2.43, 

32 See Re Ehrmann Bros Ltd [1906] 2 Ch 697; Watson v Duff Morgan and Vermont (Holdings) Ltd [1974] 1 
WLR. 450; R. M. Goode, Legal Problems of Credit and Security (London: Sweet and Maxwell, 3 ed 
2003) at p. 168 et seq. : 

33 The draft Bill is available on the Review Group website: www.cirg.org/. 

34 See also United Malayan Banking Corp v Aluminex which recognises the purchase money security 
interest in Malaysia on the basis of old English authorities like Re Connolly Bros Ltd (No 2) {1912} 2 
Ch 25 and Wilson v Kelland [1910] 2 Ch 306. 
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House of Lords in Abbey National v Cann” giving effect to the PMSI in the con- 
text of domestic conveyancing. This recognition was carried a stage further by the 
Court of Appeal in Whale v Viasystems Ltd” where the court endorsed the senti- 
ments expressed by Professor Goode about ‘the inequity that would result in 
allowing the prior chargee a windfall increase in his security brought about not 
with the debtors money or new funds injected by the prior chargee but with 
financing provided by a later incumbrancer?”” Jonathan Parker LJ said:** 


It must now be taken as settled law that, in the context of an issue as to priorities 
between equitable interests, the court will have regard to the substance, rather than 
the form of the transaction or transactions which give rise to the competing inter- 
ests; and in particular that conveyancing technicalities must give way to considera- 
tions of commercial and practical reality. . .. [T]his approach is not limited to cases 
involving the purchase of a property coupled with the grant of a mortgage or charge 
to secure repayment of the funds which were required to enable completion of the 
purchase to take place .. .. [I]t falls to be adopted generally, in every case where an 
-issue arises as to priority as between equitable interests. 


` Legislation may be needed to bed down the purchase money security interest more 

firmly in the fabric of the law and to fix its precise parameters but such legislation is 
“not dependent on the introduction of a notice filing system for company securities 

more generally. The legislation in question could be completely independent. 

_ The theoretical justification for recognising PMSIs rests on the fact that the 
release of funds by the creditor increases the debtor’ total pool of assets.” The debtor 
is enabled in consequence to acquire new assets as distinct from merely rolling over 
existing debt. Whereas a security interest granted by the debtor over property that it 
already owns is potentially harmful to existing creditors, a security interest granted 
over newly acquired property to secure the price paid for that property is neutral in 
its effect on existing creditors. The debt incurred to pay for the property is offset by 
the addition of the property. Moreover, if an earlier creditor could rely on a provi- 
sion in the instrument of charge that catches after-acquired property to the prejudice 
of a PMSI holder, the earlier creditor would gain an undeserved windfall for it, was 
the advance of funds by the later creditor that enabled the property to be acquired.” 
Some US commentators suggest that the purchase money super priority is best 
thought of as a device for alleviating the situational monopoly created by an after- 





35 [1991] 1 AC 56; on which see generally J. De Lacy, “The Purchase Money Security Interest: A 
Company Charge Conundrum?’ [1991] LMCLQ 531; H. Bennett and C. Davis, ‘Fixtures, Pur- 
chase Money Security Interests and Dispositions of Interests in Land’ (1994) 110 LQR 448. 

36 [2002] EWCA Civ 480. 

37 Legal Problems of Credit and Security (2 ed 1988) 99-100 and the third edition 190-193. 

`- 38 Para 72 of the judgment. 

39 See also A. Schwartz, ‘The Continuing Puzzle of Secured Debt’ (1984) 37 Vanderbilt Law Review 
1051 who argues that wheréas a general financier takes account of average risk, the PMSI lender 
may have particular skills and is able to lend on particularly advantageous terms because of its 
special knowledge of the collateral. 

40 See the discussion at para 17.7 of the Diamond Report, A Review of Security Interests in Property 
(London: HMSO, 1989) and for a law and economics perspective see H. Kanda and S. Levmore, 
‘Explaining Creditor Priorites’ (1994) 80 Virginia Law Review 2103, 2138-2141. 
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acquired property clause.” The debtor is not restricted to the earlier lender in its 
borrowing opportunities and is in a better position to tap alternative sources of 
finance. On the other hand, privileging the PMSI in this way seems to assume that ` 
the release of funds so as to acquire new assets is more valuable to a debtors business 
than say, advances to pay the salaries of existing employees? One might legitimately 
ask whether one of these advances is of greater social benefit than the other?” 

A lender who advances funds so as to enable employees to be paid may claim to 
be subrogated to the preferential rights of these employees. For a couple of reasons 
however, these subrogation rights are less valuable than PMSI status. Firstly, pre- 
ferential claims are subject to strict monetary limits under Schedule 6 Insolvency 
Act 1986. Secondly, the enactment of the reform scheme envisaged by the Law 
Commission will necessitate consequential changes to the Insolvency Act and it 
is still unclear how preferential claims will fare under the new dispensation.” 

A lender might also claim protection under a conditional payment or ‘Quist- 
close trust’** by suggesting that, if the funds are not expended for the stated pur- 
pose, they should then be returned to the lender as the beneficiary under a trust. 
Another area of uncertainty under the Law Commission scheme however, con- 
cerns the treatment of ‘Quistclose’ trusts. It is not clear whether they would be 
deemed to create a security interest and hence become subject to registration 
requirements. Since the object of the trust is to give the provider of funds with 
priority over other creditors, in the event that the recipient of the funds becomes 
insolvent, it seems to fall within the functional definition of security.** Neverthe- 





41 T. Jackson and A. Kronman, ‘Secured Financing and Priorities Among Creditors’ (1979) 88 Yale LJ 
1143, 1171-1178. 

42 See W. J. Gough, Company Charges (London: Butterworths, 2"! ed 1996) 436 who argues that 
credit, as a matter of business need, is “indivisible in the sense that all business inputs, including 
wages, overheads, equipment and supplies are all vital to an ongoing business.” 

43 See ‘The broader political and policy dimension’ below and see CR para 3.411 ‘One obvious 
amendment that will be needed is in relation to references to the floating charge (and the knock- 
on effects for preferential creditors, for example): 

44 Called after the leading case Barclays Bank Ltdv Quistelose Investments Ltd [1970] AC 567. 

45 See also Tivinsectra Ltd v Yardley [2002] 2 AC 164 where Lord Millett, at para 100 described the 
‘Quistclose’ trust was ‘an entirely orthodox example of the kind of default trust known as a result- 
ing trust. The lender pays the money to the borrower by way of loan, but he does not part with 
the entire beneficial interest in the money, and in so far as he does not it is held on a resulting trust 
for the lender from the outset . . . When the purpose fails, the money is returnable to the lender, 
not under some new trust in his favour which only comes into being on the failure of the purpose, 
but because the resulting trust in his favour is no longer subject to any power on the part of the 
borrower to make use of the money. Whether the borrower is obliged to apply the money for the 
stated purpose or merely at liberty to do so, and whether the lender can countermand the bor- 
rowers mandate while it is still capable of being carried out, must depend on the circumstances of 
the particular case’ In effect, he adopted the interpretation of a Quistclose trust that he suggested 
extra-judicially while still a QC in ‘The Quistclose Trust: Who Can Enforce it?’ (1985) 101 LQR. 
269 and see also L. Ho and P. St J. Smart, ‘Reinterpreting the Quistclose Trust: A Critique of 
Chambers’ (2001) 21 OJLS 267 See W. Swadling, (ed) The Quistclose Tust: Critical Essays (Oxford:~ 
Hart Publishing 2004). The question of the proper jurisprudential basis of the Quistclose trust has 
generated considerable controversy. Lord Millett remarked, perhaps slightly ruefully, in the Pre- 
face to the latter book that ‘It was too much to hope that a single decision of the House of Lords 
would put an end to controversy: 

46 For discussion see M. Bridge, ‘The Quistclose Trust in a World of Secured Transactions’ (1992) 12 
OJLS 333, 345-346. 
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less, in its initial consultation paper, the Law Commission provisionally con- 
cluded that special purpose trusts should be outside the requirement to register 
(either because no security arises, or alternatively any security arises through 
operation of law).*” In the Consultative Report, the Law Commission indicate a 
different view stating that ‘on further reflection we do not think our draft regula- 
tions should seek to determine the issue one way or the other. It should be left to 


the courts to determine the issue if and when it should arise in litigation’*® 


NOTICE FILING AND THE FLOATING CHARGE 


One could, in theory at least, have a notice filing system which preserves the tra- 
ditional floating charge and all its trappings such as crystallisation and automatic 
crystallisation.” Accommodation of the floating charge/fixed charge distinction 
in a new regime is difficult however, since the new regime is based on a first to file 
has priority principle whereas the floating charge has a lower ranking status than a 
fixed charge on specific assets. The Canadian and New Zealand PPSAs assimilate 
fixed and floating charges under the new dispensation.°°. The Canadian Supreme 
Court in Royal Bank of Canada v Sparrow Electric Corp™ declared that the effect of 
the legislation is to sweep away the distinction between fixed and floating charges 
as well as between legal and equitable security interests notwithstanding the fact 
that the security agreement used by the parties may have employed the old float- 
ing charge terminology.” This is also the position in New Zealand. As Lord Mill- 
ett presciently remarked in Agnew v Commissioner of Inland Revenue” 


A curiosity of the case is that the distinction between fixed and floating charges, 
which is of great commercial importance in the United Kingdom, seems likely to 
disappear from the law of New Zealand when the Personal Property Security Act 
1999 comes into force. 





47 Para 7.54. 

48 CR para 3.61. The Law Commission add that its position should not cause significant problems in 
practice since the ‘secured party will in any event be able to preserve its position by filing a finan- 
cing statement “just in case” the Quistclose trust is held to be a consensual security interest? 

49 See the leading cases Re Brightlife Ltd [1987] Ch 200; Re Woodroffes (Musical Instruments) Ltd [1986] 
Ch 366. 

50 See generally G. McCormack, ‘The Floating Charge in England and Canada in J. De Lacy, (ed) 
The Reform of United Kingdom Company Law (London: Cavendish, 2002). 

51 (1997) 143 DLR (4) 385; on which see generally K. Davis, ‘Priority of Crown Claims in Insol- 
vency’ (1997) 29 Canadian Business Law Journal 145. 

52 See the comment by Catherine Walsh, ‘The Floating Charge is Dead: Long Live the Floating 
Charge’ in Agasha Mugasha, (ed) Perspectives on Commercial Law (St Leonards, NSW: Prospect, 
1999) 129 at 146: ‘Although the Court ultimately divided, the majority and minority opinions were 
ad idem on the proprietary character of the bank's PPSA security interest in the debtor's inventory: 
it was fixed and legal in nature. . .. In a PPSA statutory regime, all security interest attach on the 
debtor's acquisition of rights in the collateral, regardless of whether the collateral is specific or 
circulating, and regardless of the scope of the debtor's licence to deal. In thus establishing a unitary 
attachment regime independent of the concept of crystallisation, the PPSA legislators had effec- 
tively signalled to the courts that all security interests were henceforth to be characterised as fixed 
and legal in their proprietary effect? 

53 [2001] 2 AC 710, 716. 
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The Law Commission however in its initial consultation paper proposed the 
retention of the floating charge stating that 4 charge that permits the debtor to 
dispose of the assets in the ordinary course of business free of the charge may still 
be described accurately as a floating charge’™* 

The initial Consultation Paper attracted criticism on this score with commen- 
tators suggesting that it generated unnecessary complexities.” Not only would 
practitioners have to learn a whole new notice filing system they would have to 
bear in mind too the old fuzzy fixed/floating charge distinction and its continued 
importance.°° The change of tack by the Law Commission is welcome but, 
nevertheless, the basic point remains that the fixed/floating charge distinction 
might be regarded as independent from the notice filing/transaction filing debate. 

The Consultative Report does not highlight to any great extent the change of 
approach by the Law Commission on the floating charge. Reasons for this reti- 
cence are not hard to find. The floating charge is very much the workhorse of the 
secured credit industry in England and has been the mainstay of bank lending for 
over a century.” One of the precursors to the Law Commission Consultation 
Paper, the Crowther Report, observed that the floating charge was so fundamen- 
tal a part of commercial lending practice that its abolition could not seriously be 
contemplated." The centrality of the floating charge in lending practice was also 
acknowledged by the Privy Council in Re Brumark Ltd: Agnew v Commissioner of 
Inland Revenue.” Lord Millett said: 


The floating charge is capable of affording the creditor, by a single instrument, an 
effective and comprehensive security upon the entire undertaking of the debtor 
company and its assets from time to time, while at the same time leaving the com- 
pany free to deal with its assets and pay its trade creditors in the ordinary course of 
business without reference to the holder. Such a form of security is particularly 
attractive to banks, and it rapidly acquired an importance in English commercial 
life which . . . should not be underestimated. 


Banks and bank lending documentation are very rooted in the language 
and concepts of the floating charge and might be most reluctant to see its dis- 
appearance unless this vanishing act is very carefully managed and Spur as a 
transformation. 

Pre-Article 9 United States law did not have any equivalent of the floating 
charge® and essentially there were two grounds for this lack of recognition. 
Firstly, there was the conceptual point that a debtor could not create a security 








54 CP, para 4.1.33. 

55 See L. Gullifer, “Will the Law Commission sink the floating charge?” [2003] LMCLQ 125, 144. 

56 Leading cases on the distinction include Re Brumark Ltd: Agnew v Commissioner for Inland Revenue 
[2001] 2 AC 710 and Re Spectrum Plus Ltd [2004] EWCA Civ 670. 

57 See]. Ziegel, ‘The New Provincial Chattel Security Regimes’ (1991) 70 Canadian Bar Review 681, 
712. 

58 Consumer Credit Report of the Committee on Consumer Credit (1971 Cmnd 4596) para 5.7.77. 

59 [2001] 2 AC 710. 

60 The progrenitor of Article 9, Professor Grant Gilmore, has argued that if floating charges had 
been accepted in the US, then some of the pressure for change which brought about Article 9 
would have been absent: Security Interests in Personal Property (Boston: Little Brown, 1965) 359-361. 
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interest over future property (property that it did not yet own) and secondly, 
there was the more instrumental argument that a debtor should have a cushion 
of free assets to which general creditors were entitled to look to for payment.” 
Over time a sophisticated avoidance industry developed and the effect of this 
was to permit large scale receivables and other financing.” As a result, most types 
of personal property, whether tangible or intangible, became available as collateral 
to secure loans. On the other hand, each separate security device might be the 
subject of a distinct filing system. 

Article 9 rationalised this complicated state of affairs by a straightforward pro- 
vision that permitted the creation of a ‘floating’ security interest in a shifting sub- 
ject-matter. The floating charge has been likened to a charge over a fund of assets 
and the Article 9 security interest has been analogised in similar terms. What Arti- 
cle 9, in essence, did was to say that there was no necessary incompatibility 
between a fixed security interest and the debtors freedom to dispose of the 
charged assets in the ordinary course of business. Article 9-205 provides that a 
security interest is not invalid or fraudulent against creditors solely because the 
debtor has the right or ability to ‘(a) use, commingle, or dispose of all or part of 
the collateral, including returned or repossessed goods; (b) collect, compromise, 
enforce or otherwise deal with collateral; (c) accept the return of collateral or 
make repossessions; or (d) use, commingle, or dispose of proceeds; or because 
the secured party fails to require the debtor to account for proceeds or replace 
collateral. 

Translated into English law terms, an Article 9 security interest is a fixed charge 
coupled with a licence to deal. In England, if a security giver purported to dispose 
of assets that were the subject of a fixed charge in the ordinary course of business 
then this would constitute a breach of a covenant in the loan agreement, whether 
express or implied.*° The English courts have insisted emphatically that a floating 





6L See Zartman v. First National Bank of Waterloo (1907) 189 NY 267. Benedict v. Ratner 91925) 268 US 353 
and see generally J. O. Honnold, S. L. Harris and C.W. Mooney, Security Interests in Personal Property 
(New York: Foundation Press, 3° ed 2001) 452-456. 

62 See generally Grant Gilmore, Security Interests in Personal Property n 60 above, 1, 1—8. 

63 Article 9 has been described as ‘an anthological collection of the most celebrated security law con- 
troversies of the preceding forty years’ in Grant Gilmore, ‘Security Law, Formalism and Article 9’ 
(1968) 47 Nebraska LR. 659, 671. 

64 See the official comment attached to the 1972 version of Article 9-101. Grant Gilmore notes in 
Security Interests in Personal Property n 60 above, 463: “The typical pre-Code pattern included sepa- 
rate filing systems for chattel mortgages, for conditional sales, for trust receipts, for factor’s liens 
and for assignments of accounts receivable. In such a situation the expense and difficulty of mak- 
ing a thorough credit check are obvious. Since the filing requirements were themselves frequently 
obscure and tricky, the chances were good that a lender who, through his counsel, was familiar 
with one device would inadvertently go wrong in attempting to comply with another and fail to 
perfect his security interest.” 

65 As said by Gilmore n 62 above, 672: ‘Article 9 draftsmen argued from the premise that, under 
existing security law, a lender could take an enforceable interest in all of a debtor’s present and 
future personal property to the conclusion that the new statute should provide for the accom- 
plishment of this result in the simplest possible fashion’ 

66 One commentator has talked about the ‘mental block experienced by the courts in the early float- 
ing charge cases when they were quite unable to fathom the idea of a fixed mortgage or charge 
over trading assets coupled with a licence to dispose of those assets in the ordinary course of busi- 
ness’. See D. McLauchlan, (1999) 115 LQR 365, 367. 
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charge is not a fixed charge coupled with a licence to deal” As Buckley L. J. 
explained in Evans v Rival Granite Quarries Ltd: 


A floating security is not a future security, it is a present security, which presently 
affects all the assets of the company expressed to be included in it. On the other 
hand, it is not a specific security: the holder cannot affirm that the assets 
are specifically mortgaged to him. The assets are mortgaged in such a way that the 
mortgagor can deal with them without the concurrence of the mortgagee. 
A floating security is not a specific mortgage of the assets, plus a licence to the mort- 
gagor to dispose of them in the course of his business but is a floating mortgage 
applying to every item until some event occurs or some act of the mortgagee is done 
which causes it to crystallise into a fixed security. 


The new super security interest contemplated by the Law Commission would 
change this conceptual structure fundamentally but this is done without much fan- 
fare and the rolling of drums. It is almost if the changes are being smuggled in 
silently. Observers have written elegies to the floating charge.” Does it not deserve 
a decent burial? One might accept the proposition that the benefits of the floating 
charge in terms of comprehensiveness, lack of formalities and ease of use could be 
retained if English law moved over to an Article 9 type system.” Indeed, the disap- 
pearance of the floating charge might be proclaimed more widely as one virtue of 
the adoption of a radically new system of secured credit law. While the floating 
charge is an instrument of great power it is also the source of perhaps of even greater 
mystery.” The existence of the floating charge may in fact puzzle foreign observers 
from civilian jurisdictions and cloud understanding of this branch of law by non- 
specialists. On the other hand, the floating charge was undoubtedly a great invention 
by Victorian lawyers and entrepreneurs and its death would be mourned by many. 


RADICAL CRITICISMS OF THE NOTICE FILING SYSTEM 


There are more radical critics of the kind of notice filing system advocated by the 
Law Commission. One New Zealand commentator suggests that:”? 











67 According to P. Ali, The Law of Secured Finance (Oxford: OUP, 2002) 121 the ‘licence’ theory of 
floating charges is “now widely regarded as without any legitimate basis” but cf R. Calnan, Prio- 
rities Between Execution Creditors and Floating Charges’ (1982) 10 NZULR 111. 

68 [1910]2 KB 979, 999. See also Re Gregory Love & Co [1916] 1 Ch 203. 

69 See R. Mokal, ‘An Elegy to the Floating Charge’ in S. Worthington, ( ed) Commercial Law and 
Commercial Practice (Oxford: Hart, 2003). 

70 Professor Sir Roy Goode has long propounded this view arguing that ‘4 unified concept of secur- 
ity interests in which rules of attachment, perfection and priority are clearly laid out and are 
designed to produce results that are fair in the typical case is greatly preferable to the uncodified 
and unsystematised collocation of rules we have painfully developed in this country over the past 
century’ see “The Exodus of the Floating Charge’ in D. Feldman and F Meisel, (eds) Corporate and 
Commercial Law: Modern Developments (London: Lloyds of London Press, 1996) 202-203. 

71 For accounts of the juridical nature of the floating charge see E. Ferran, ‘Floating Charges ~ The 
Nature of the Security’ [1988] CL] 213; S. Worthington, ‘Floating Charges — An Alternative The- 
ory’ [1994] CLJ 81; K. Naser, ‘The Juridical Basis of the Floating Charge’ (1994) 15 Company Law- 
yer 11; R. Gregory and P. Walton, ‘Fixed Charges over Changing Assets — the Possession and 
Control Heresy’ [1998] CFILR 68. 

72. B. Dugan, ‘PPSA — The Price of Certainty’ [2000] NZL] 24), 242. 
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The expensive PPSA registration system embraces information which is, for the 
large part, already available in financial statements, in company records and at credit 
reporting agencies. On the other hand, secured financing is flourishing in jurisdic- 
tions which have rejected the art 9 model in favour of registrationless regimes for 
personal property security. 


Another distinguished American commentator contends that the filing system 
hardly looks like a significant variable in the search for a successful mercantile 
economy and adds, perhaps slightly tongue-in-cheek:” 


The filing system is an integral part of the most sophisticated secured lending sys- 
tem known to mankind. Only by an effective filing system can a secured lender 
know of other lenders and only by it can later secured lenders and unsecured lenders 
be encouraged to lend. Without such a system, lenders would grow wary, commerce 
would be hobbled, and the manifold commercial ends that are met by commercial 
lenders would be stunted, rendered more costly, or stymied altogether. . . I can see 
generations of law students writing this down and repeating this incantation in 
negotiations, in court, and elsewhere. This view even extends to Americans abroad 
who approach the English, Dutch and Germans with an air of superiority, asserting 
the superiority of our filing system and belittling the European efforts to put 
together a filing system worthy of the name. 


While these are dissenting, even maverick voices, in the Anglo-Saxon world, in 
the Continental European legal community, such views are more mainstream 
and indeed commonplace. Indeed, the doyen of comparative law studies in the 
personal property security field, Professor Ulrich Drobnig, has recently remarked 
whether a notice filing system is really necessary” 


.. if all the information it offers is a notice that there may exist a security interest, so 
that intending creditors are put on notice but have to turn to the debtor in order to 
verify the true state of affairs. Is not nearly the same effect achieved in countries 
without a registration system where the courts proceed from a general presumption 
that business people must know that any major piece of equipment is bought on 
credit? Does not this presumption also put intending creditors on notice so that 
they also have to verify the true state of affairs? I remain to be convinced of the true 
necessity of a filing system. 


Closer to home, Mr Richard Calnan, a partner in Norton Rose solicitors, has 
suggested that the notice filing system may lead to the underproduction of valu- 
able information in that a searcher of the register does not know whether a parti- 








73 J. White, ‘Reforming Article 9 Priorities in Light of Old Ignorance and New Filing Rules’ (1995) 
79 Minnesota Law Review 529, 530, 

74 ‘Present and Future of Real and Personal Security’ [2003] European Review of Private Law 623, 660. 
A common lawyer might respond to this by saying that Article 9 in a sense facilitated a movement 
from status to contract. As Professor Alison Dunham said with reference to the pre-Article 9 US 
position in ‘Inventory and Accounts Receivable Financing’ (1949) 62 HarvLR 588, 611: ‘One 
banker thought the question {about sources of debtor information] ‘silly’ because his bank did 
not make a loan unless the borrower ‘was properly introduced’ and therefore a fraudulent bor- 
rower was an impossibility’ 
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cular registration relates to an actual transaction or to an intended transaction that 
never in fact materialised. In addition, fewer details of the transaction are available 
than under transaction-filing.” Rather paradoxically computerisation and the 
information age produces less, rather than more, information on the public regis- 
ter about the state of a debtor’s secured borrowings. The Law Commission in the 
Consultative Report dealt firmly with the ‘less information’ and ‘clutter’ points 
stating that the reduction of information on the financing statement was not sig- 
nificant as compared to what is currently required: ‘In fact the current scheme 
requires only two additional items: the amount secured by the charge and the date 
it was created .... The statement of the amount secured is not a useful piece of 
information since, unless the charge is for a fixed amount, it is most unlikely to 
be accurate by the time anyone searches the register. To provide the date on which 
the charge was created is not possible in a system that has the advantage of allow- 
ing filing before the charge has been agreed or has attached’ 

Moreover, the Law Commission considered that the risk of clutter was small 
for two reasons:’” 


First, filing will only be effective if done with the debtor's consent and it can be 
expected that debtors will be circumspect in giving their consent to a filing. Sec- 
ondly, if further finance is sought from another secured party, it will insist before 
anything else that any filings that are not concerned with existing security agree- 
ments are removed. 


Another way of avoiding ‘clutter’ would be to have in effect a system of provi- 
sional registration of the kind suggested in the draft Irish Companies Bill. Under 
this scheme a filing can be submitted prior to completion of a transaction pro- 
vided a further filing evidencing the actual creation of a security interest is filed 
with the registrar within 21 says of the first filing of the intention to create a secur- 
ity interest. In these circumstances the security would take effect as to priority 
from the date of the first preliminary filing. On the other hand, in the absence 
of the second filing within 21 days of the preliminary filing, the preliminary fil- 
ing would lapse.” 


QUASI-SECURITIES 


A radical change envisaged by the Law Commission is the extension of the filing 
system to cover functionally equivalent legal device: quasi-securities like the 
assignment of receivables and title-retention devices such as hire-purchase agree- 
ments, finance leases and conditional sales. Again the Law Commission have 
‘stuck to the broad thrust of the proposals in the consultation paper despite some 








75 ‘The Reform of the Law of Security’ [2004] Butterworths Journal of International Banking and 
Financial Law 88, 89-90 ‘the effect of the proposals would be to make the system less informative 
and reliable’ 

76 CR para 2.47. 

77 CR para 2.54. 

78 See the provisions of the draft Bill and explanatory notes from the Irish Company Law Review 


Group on the website — www.clrg.org/. 
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objections and reservations from consultees.”” The opposition was less manifest in 
the case of outright assignment of receivables. Essentially this was for two reasons 
and these seem good reasons for bringing such assignments within the scope of a 
filing system. Firstly, it is often very difficult to distinguish between an outright 
assignment of receivables and a security assignment. The latter is presently within 
the scope of the company charge registration system but the former is not. 

In Re George Inglefield Ltd®™ it was stated that there were three essential distinc- 
tions between an outright sale of property such as receivables and a mortgage or 
security assignment of such property. In a sale the seller is not entitled to get the 
property back merely by refunding the purchase price to the buyer whereas in the 
case of a mortgage the mortgagor can get the property back free from the encum- 
brance on repaying the amount secured plus interest plus expenses. Secondly, if a 
buyer resells at a profit he is entitled to keep the profits on the resale whereas if the 
mortgages realises the secured for an amount greater than the outstanding indebt- 
edness he is liable to refund the difference. Thirdly, if the property is resold at a loss 
the original seller is under no obligation to make good the amount of this loss to 
the buyer whereas if secured property is realised by the mortgagee for an amount 
lower than the amount of the outstanding indebtedness the mortgagor is obliged 
to make good this deficit. 

These distinctions while easy to state in theory become more difficult to apply 
in practice however." Sales contracts, for example, may contain provisions 
whereby seller and buyer agree to share profits on resales and also may include 
clauses whereby the original seller may agree to cushion any losses that a buyer 
might suffer on a resale. Millett LJ was very conscious of these matters in Crown 
Finance Ltd v Orion. ® He observed: 


The absence of any right in the transferor to recover the property transferred is 
inconsistent with the transaction being by way of security; but its existence may 
be inferred, and its presence is not conclusive. The transaction may take the form 
of a sale with an option to repurchase, and this is not be equated with a right of 
redemption merely because the repurchase price is calculated by reference to the 
original price together with interest since the date of the sale. On the other hand, 
the presence ofa right of recourse by the transferee against the transferor to recover a 
shortfall may be inconsistent with a sale; but it is not necessarily so, and its absence is 
not conclusive. A security may be without recourse. Moreover, the nature of the 
property may be such that it is impossible or at least very unlikely that it will be 
realised at either a profit or loss. Many financing arrangements possess this feature. 
The fact that the transferee may have to make adjustments and payments to the 
transferor after the debts have been got in from the debtors does not prevent the 
transaction from being by way of sale” 





79 CR para 2.87 

80 [1933] Ch 126-27 per Romer LJ. The leading House of Lords decision is Lloyds & Scottish Finance v 
Cyril Lord (Carpet Sales) Ltd [1992] BCLC 609. 

81 See Fidelis Oditah, ‘Financing Trade Credit: Welsh Development Agency v Exfinco” [1992] JBL 541546 
who argues that the speech of Romer L} provides very little in the way of useful guidance. 

82. [1996] BCC 621, 626. 
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Millett LJ stressed that the legal classification ofa transaction is not approached by 
the court in a vacuum. He said:®? 


The question is not what the transaction is but whether it is in truth what it pur- 
ports to be. Unless the documents taken as a whole compel a different conclusion, 
the transaction which they embody should be categorised in conformity with the 
intention which the parties have expressed in them. 


In the Crown Finance case it was held that an assignment of book debts that formed 
part of a complex financing arrangement was by way of security. Consequently, the 
assignment was registrable as a charge on book debts under the registration of com- 
pany charges legislation. Not having been registered, the charge was void in the 
assignor’s liquidation. 


The second reason for subjecting assignments of receivables to filing requirements 
lies in the present unsatisfactory priority principles. Under present law where 
there is more than one assignment of the same receivable priority goes to the first 
assignee who gives notice to the debtor provided that that assignee did not have 
actual or constructive notice of an earlier assignment at the time of the second 
assignment.** As the Law Commission point out, it is not practicable to check 
‘with each account debtor to find out whether a notice of assignment of the debt 
has been given, nor will the assignee always wish to give notice simply in order to 
preserve its priority as against a competing assignment” A first to file has prior- 
ity rule appeared to be much more suitable to modern conditions than the exist- 
ing rule. It was recommended that all sales of receivables should be within the 
new regime for purposes of perfection and priority but not for purposes of enfor- 
cement. The Law Commission did not try to separate sales of receivables with 
recourse against the assignor from those without recourse because ‘it is so hard to 
distinguish between those that resemble a secured transaction and those that do 
not. . 2.87 

There was a greater division of opinion about the proposals to bring title- 
retention devices within the new regime. The fact is that with these transactions 
the parties do not consider that they are creating a security interest at all.®® The 
parties have deliberately chosen a different structure and it would require a major 





83 [1996] BCC 621, 62. 

84 This isthe rule in Dearle v Hall (1828) 3 Russ 1 and for criticism of the rule see F Oditah, ‘Priorities: 
Equitable versus Legal Assignments of Book Debts’ (1989) 9 OJLS 521. 

85 CR para 2.87. 

86 CR para 2.88 This is because a buyer of receivables would not expect to owe any duties to the 
assignor in relation to enforcing the debt vis-a-vis the account debtor. The Law Commission 
recommendations mirror the approach adopted in Article 9 of the US Uniform Commercial 
Code; on which see generally G. McCormack, Secured Credit under English and American Law (Cam- 
bridge: CUP 2004) 237-239 ‘The basic distinction between the sale and securing of accounts is 
seen in the fact that any surplus from collections goes to the buyer in the case of a sale and to the 
seller in the case of a security assignment: 

87 CR para 2.87. 

88 See the comment by I. Davies, “The reform of English personal property security law’ [2004] LS 
295, 321: ‘The difficulty with the functionalism as applied in Article 9-type regimes is that it can 
be both over-inclusive and also under-inclusive at the same time. A more appropriate approach in 
any reform of English personal property security law is to operate within the existing legal land- 
scape rather than to seek to transform it’ 
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exercise of legislative fiat to re-characterise their efforts as a deemed security inter- 
est. As one commentator has remarked in a broader context:*” 


There are two features of the UCC, Article 9 approach that appear to be trouble- 
some even to those who are attracted to it. The first is the total reconceptualisation 
that it requires in the context of types of transactions that traditionally are not 
viewed as secured financing devices .... The second feature ... is the extent to 
which it requires a bifurcated approach to the characterisation of certain types of 
transactions. Since a title retention: sales contract or a lease falls within a secured 
financing regime because it functions as a security device, it follows that the seller 
or lessor is not the owner of the goods sold or leased . . .. What is troublesome is that 
outside this regime, the recharacterisation might not be acceptable with the result 
that same transaction is viewed differently depending on the legal issues being 
addressed. 


Although accepting the cogency of some of the points made by objectors, the 
Law Commission was basically unmoved. It concluded that, on balance the new 
scheme should cover quasi-securities and these provisions should also be included 
at the ‘companies-only’ stage. The proposals involve a major expansion in the 
scope of the filing system and failure to file means loss of the deemed security 
interest in the debtors insolvency. If say a finance lessor fails to file notice of its 
interest against the lessee and the latter goes into liquidation the lessor loses its 
‘ownership’ interest. Effectively the lessor’s title disappears. The same is true of a 
supplier who delivers goods to a company but retains title to the goods until the 
goods have been paid for by the corporate buyer. If the company goes into liqui- 
dation then the supplier can no longer rely on the retention of title clause in the 
conditions of sale and his claim for the unpaid purchase price of the goods is that 
of an unsecured creditor. 

The New Zealand Personal Property Securities Act provides protection for 
the finance lessor or unpaid seller in this situation by allowing an unregistered 
security interest to remain valid in the lessees or buyers liquidation. Failure to 
file means loss of priority to competing parties claiming an “ownership” or secur- 
ity interest in the goods.” An unregistered security interest including a deemed 
security interest however, will still give priority over unsecured creditors.” 
The thinking behind the New Zealand legislation is that the new registration 





89 See the comments by Professor Ronald Cuming, “The Internationalisation of Secured Financing 
Law’ in R. Cranston, (ed) Making Commercial Law: Essays in Honour of R, Goode (Oxford: OUP, 
1997) 522-523. 

90 See e.g. New Zealand Personal Property Securities Act 1999 s. 52, 

91 See the New Zealand Law Commission Report No 8, A Personal Property Securities Act for New 
Zealand (1989) 115: ‘In practice, only two parties are possibly misled by the absence of registration 
statement. The first is the prospective creditor who would normally advance credit only against a 
first ranking security in a debtor’s goods. Under the proposed statute, if such a creditor files a 
registration statement, it is protected against any unperfected security interests ... Creditors, 
who supply goods or funds on an unsecured basis are generally either not concerned about the 
presence of outstanding interests or assume that such interests exist. Prospective buyers and les- 
sees, like prospective secured creditors, also rely heavily on the ostensible ownership of their trans- 
feror. Accordingly, they are protected from unperfected security interests ... unless they have 
knowledge of the security interest’ 
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obligations brought many previously unregistrable transactions within the scope 
of the registration net. It would be unfair to penalise parties to such transactions, 
who might never have thought to register, with being reduced to the ranks of 
unsecured creditors. Unsecured creditors, it is argued, do not rely on the register 
and consequently, are not prejudiced by the non-appearance of a registrable inter- 
est on the register." The Law Commission rejected this proposition and sug- 
gested that unsecured creditors, or at least credit rating agencies, do in fact rely 
on the register.” 

More generally, the Law Commission accepted that its proposed scheme 
would mean some re-characterisation of the transaction but suggested that the 
degree of change on this point may easily be overstated. A consequence of re- 
characterisation is that legal title may be lost if the security interest is not filed 
but under current law a buyer in possession could pass title that it does not have. 
The scheme involved widening the exceptions to the basic principle that a person 
cannot pass a title that it does not have. The Law Commission state: 

The hirer or lessee is not an owner, but if the financier has not filed, a sale or 
other disposition by the hirer or lessee should give the innocent purchaser rights 
in priority to those of the financier. What to lawyers may be a painful change to 
familiar conceptual structures may be precisely the practical relief that industry 
needs,”* 

Commentators on the Consultation Paper contended that there was ‘little in it’ 
for retention of title claimants; some disadvantages without commensurate bene- 
fits.” A supplier of inventory to multiple buyers who relied on retention of title 
clauses in the conditions of sale would, under the new scheme, have to file against 
each buyer. Moreover, under current law, if the retention of title clause is valid, the 
supplier has in effect super-priority status by being able to repossess the goods in 
the event of the buyers insolvency.’® Under the new regime achieving an equiva- 
lent status would depend on fulfilling potentially onerous conditions that might 
include notification of the buyers other creditors. The Law Commission recog- 
nised that the questions whether or not the ultimate scheme of registration and 





92 This view is not one, however, that appeals to all New Zealand commentators. See, for instance, 
D. McLauchlan, ‘Unperfected Securities under the PPSA [1999] NZLJ 55 who argues that if the 
policy objective of adherence to the perfection requirement is to be achieved then failure to per- 
fect should have the meaningful penalty of defeating the security interest on the insolvency of the 
debtor. In McLauchlan’s view this is a bare minimum step that the law should take in redressing 
the balance somewhat in favour of unsecured creditors. 

93 CR para 2.49 

94 CR para 2.108. 

95 See, for example, G. McCormack, ‘Quasi-securities and the Law Commission Consultation Paper 
on security interests — a brave new world’ [2003] LMCLQ 80, 86-91. 

96 Current law suggests however that a retention of title clause is only likely to be valid insofar as it 
applies to goods in their original unprocessed state and to the extent that it secures the unpaid 
purchase price of those goods and, perhaps, other obligations owing by the buyer to the seller: 
see Clough Mill Ltd v Martin [1985] 1 WLR 111; Armour v Thyssen Edelstahlwerke AG [1991] 2 AC 339. 
A claim by a seller to resale proceeds and to products manufactured out of the goods supplied is 
likely to be held to constitute a registrable security interests: see Compaq Computer v Abercorn Group 
Lid [1991] BCC 484; Borden v Scottish Timber Products Ltd [1981] Ch 25; Modelboard v Outer Box Ltd 
[1992] BCC 945; Ian Chisholm Textiles Ltd v Griffiths [1994]BCC 96 For a different view see the 
decision of the High Court of Australia in Associated Alloys Pty Ltd v ACN (2002) 202 CLR 588. 
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priority should include title-retention devices and whether such inclusion should 
occur at the companies-only stage fre difficult and controversial” but neverthe- 
less, favoured inclusion. The Law Commission admitted that there was no 
obvious advantage for the retention of title supplier. It endeavoured to accentuate 
the positive by saying that filing on-line would be easy and cheap and, for high 
volume users like suppliers who normally used retention of title clauses in their 
conditions of sale, special arrangements were envisaged under which information 
entered into a secured party’s own system could be forwarded to the registry 
without further data input.” 

There was a strong argument that it would be inappropriate to include title- 
retention devises in a companies only scheme. The law on title-retention devices 
would become very messy and complicated if different rules applied depending 
on whether the lessee/hirer/buyer, as the case may be, was a company or was unin- 
corporated. Here the Law Commission fell back on the principle that the best was 
the enemy of the good stating:”” 


The anticipated Companies Bill gives us an opportunity to establish the notice-fil- 
ing scheme for companies. If we do not seize that opportunity, we reduce the chance 
that any of the scheme will ever reach the statute book. A Bill introducing this 
scheme from scratch would require much more Parliamentary time and Depart- 
mental effort than to take powers, and have regulations made, under a Companies 
Bill. It is true that primary legislation would then be needed in order to extend the 
scheme to unincorporated debtors; but it would in substance be merely a re-enact- 
ment of the companies scheme with a wider scope of application. That should 
require much less Parliamentary time and Departmental effort. It would be ideal 
to insist on enactment of the entire scheme all at one but those with close knowl- 
edge of the legislative process have advised us not to recommend an all-or-nothing 
approach. i 


FINANCIAL COLLATERAL AND RESPONSIVENESS TO CONSULTEES 


While the Law Commission followed the fundamentals of the consultation paper 
in relation to notice filing and the inclusion of quasi-securities it was particularly 
responsive to issues raised by consultees with respect to financial collateral. Under 
the original proposals the only way of establishing a security interest over shares 
or other financial collateral was by the secured party asserting ‘control’ over the 
collateral. Where the shares were entered in the books of a financial intermediary 
one method of asserting control was by drawing up a control agreement under 
which the securities intermediary agreed to respond to instructions from the 
secured party rather than from the debtor. ‘Control was the sole possible perfec- 
tion method however with perfection by registration not being a permissible 
alternative.° Under existing law it is possible to create a floating charge over 





97 CR para 2.132. 
98 CR para 2.103. 
99 CR para 2.122. 
100 ‘The Consultation Paper viewed the latter as an unnecessary refinement: para 5.24. 
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shares and if the charge is registered then it is good in the debtor’ liquidation. 
The security taker does not have ‘control’ but instead its security interest is ‘per- 
fected’ by registration. Under the original Law Commission scheme this would 
not have been possible and the proposals were criticised for being unnecessarily 
restrictive and excluding a not uncommon method of taking security. The taking 
of security was forced into a relatively tight straightjacket and this seemed to con- 
tradict the goals of the new system which is supposed to be facilitative and 
enabling. The Law Commission has now had a welcome change of heart and 
considers that filing should be an alternative perfection method with respect to 
financial collateral.* The position is the same with respect to security over bank 
accounts. In the consultation paper the Law Commission recommended the 
enactment of provisions in relation to bank accounts that closely paralleled the 
US Article 9. Article 9 does not permit a security interest over a bank account to 
be perfected otherwise than by control and the depositary bank could effectively 
‘veto the grant of a security interest over the account in favour of a third party 
lender. The limitation has now been described by the Law Commission as see- 
mingly illogical.’** 


THE BROADER POLITICAL AND POLICY DIMENSION 


The Law Commission has undoubtedly produced an impressive consultative 
report but serious question marks remain about the overall political acceptability 
of the Law Commission proposals. For a start the recently enacted and implemen- 
ted Enterprise Act 2002 will have to be rewritten. The Enterprise Act, for example, 
gives the holders of general floating charges over the assets of a company power to 
appoint an administrator to the company without having to go to court™. It also 
sets aside a proportion of floating charge realisations for the benefit of unsecured 
creditors. ®t More generally the Insolvency legislation gives preferential creditors 
first bite out of floating charge realisations.” Were the floating charge to disappear 
or be assimilated with the fixed charge, as the Law Commission now recommend, 
these provisions would have to be reframed. Finding measures to offer an equiva- 
lent level of protection to unsecured and preferential creditors may not be easy, as 





101 On the other hand, a fixed charge over shares does not require registration: Arthur D Little v Ableco 

Finance [2003] Ch 217, but a charge over the dividend income from shares may be registrable as a 
- charge over book debts — see CR para 2.141. 

102 CR para 2.139. In fairness to the Law Commission it did ask in the consultation paper whether 
‘control’ should be the only perfection method for shares and bank accounts and left it up to con- 
sultees to come up with alternatives. 

103 For Canadian criticism of the Article 9 position in this regard see J. Ziegel, (1999) 14 Banking and 
Finance Law Review 131. 

104 CR para 2.157. The limitation was not supported by any consultees. 

105 What is now Schedule Bi Insolvency Act 1986 paras 14~21. 

106 Section 176A Insolvency Act 1986 as inserted by s. 252 Enterprise Act 2002. Under the Insolvency 
Act 1986 (Prescribed Part) Order 2003 the proportion is based on a sliding scale and calculated as 
50% of the first £10,000, then 20% of the remainder but subject to a ceiling so that the fund for 
unsecured creditors shall not exceed £600,000. 

107 Sections 40 and 175 Insolvency Act 1986 and for the interpretation of these provisions see Re Ley- 
land Daf Ltd: Buchler v Talbot [2004] UKHL 9; [2004] BCC 214. 
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the Law Commission itself recognises. More generally, the Law Commission 
recognises that insolvency is a potential political hot potato stating: 


Policy issues relating to insolvency are issues for the Government rather than the 
Law Commission: our brief does not include insolvency. However, it is clear that 
if the scheme we provisionally propose were to be implemented, a good deal of 
consequential amendment would be needed to the current insolvency legislation. 
We have discussed our scheme with the Insolvency Service, and although we have 
identified some areas that will need amendment, we are continuing to work on this 
area. It is our intention that our reforms should effectively be insolvency-neutral. 


The second political issue concerns the vehicle and timing of reform. According 
to the Law Commission” work on the project has always been based on an 
understanding from the DTI that the most likely way of implementing any 
recommendations would be by secondary legislation under a forthcoming Com- 
panies Bill. But this is a second best solution. Another manifestation of legislation 
by regulation with the Mother of Parliaments abdicating its law-making powers. 
Other jurisdictions have Personal Property Security statutes whereas England 
would have secondary legislation. Of course one could utter the usual clichés 
about half a loaf being better than no bread at all and the best being the enemy 
of the good. Parliamentary time is short and to insist upon a separate Bill for the 
introduction ofa notice filing system might be to give up on the project as a mat- 
ter of practical political reality. On the other hand, regulations made under a 
Companies Bill could not be extended to security interests created by non-incor- 
porated business debtors and still less to security interests created by consumers. If 
reform proceeds by means of the Companies vehicle then we are likely to have a 
truncated personal property security regime for many years to come. On the 
other hand, proceeding by way of secondary legislation provides flexibility as reg- 
ulations can be amended with much less fuss and inconvenience than primary 
legislation. In this way the fate of Part 1V Companies Act 1989 which purported 
to amend the law relating to registration of company charges may be avoided. Part 
1V went for interim reform but what eventually emerged onto the statute book 
was introduced only at a very late stage of the parliamentary process. Legislative 
clauses, already widely consulted upon, were dropped in favour of clauses that had 
not been the subject of any consultation and the end result was highly technical 
legislation that may not have been practically workable. Part IV has never been 
implemented. 

A third political point relates to the European dimension and the possibility of 
EC harmonisation measures in this sphere. This possibility was mentioned by the 
then Government in deciding not to proceed with the Diamond recommenda- 





108 CR para 2.60. 

109 CR para 1.18 

110 See CR para 1.19 fn 22 As a result, instead of the approach generally taken by the PPSAs, of having 
the main provisions in primary legislation with detailed additional requirements introduced by 
secondary legislation, we are proposing that any Companies Bill which implements our draft reg- 
ulations give the Registrar rule-making powers in certain areas (such as determining the exact 
detail of a financing statement) .. ?. 
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tions in 1991. While there have been no comprehensive EC initiatives neither has 
the EC gone away and the Brussels bureaucrats have dipped their toes into the 
security law waters with not insignificant measures on Financial Collateral’ 
and simple retention of title clauses."? Despite the Law Commission seeming to 
will the contrary, civilian jurisdictions, including Scotland, have not embraced 
the idea of notice filing. It is unlikely that any future EC initiatives would have 
notice-filing as their centre piece or indeed necessarily be compatible with a gen- 
eral notice filing system. Finally, banks generally have what they want under the 
present regime with the ability to take security in almost any asset with the mini- 
mum of formalities; with priority over most over creditors and with the ability to 
enforce their security interest without undue hindrance.’ Finally, the practising 
legal profession have their precedent banks and are comfortable and familiar with 
the status quo. Whatever about the theoretical benefits of notice filing, the Law 
Commission has a very difficult job in persuading old dogs to learn new tricks 
especially when the old tricks seem to work most of the time. 


CONCLUSION 


It would be churlish not to acknowledge the quality of the Law Commission 
consultative report. The research and attention to detail manifested in the docu- 
ment are impressive. Moreover, some of the technical flaws in the original consul- 
tation paper appear to have been corrected." For example, the initial document 
continued to speak of ‘floating charges’ whereas under a notice-filing system it 
made more sense if the distinction between fixed and floating charges in practice 
disappeared. In addition, it seemed that the original proposals foreclosed the pos- 
sibility of taking certain kinds of security over shares and bank accounts that was 
permissible under present law. The consultative report once again opens up these 
possibilities. The Report has a lot going for it and can be made to tie with the 





111 Directive 2002/47/EC implemented in England by the Financial Collateral Arrangement (No 2) 
Regulations 2003. 

112 Article 4(1) of Directive 2000/35/EC on combating late payment in commercial transactions (OJ 
2000 L2000/35) provides: ‘Member States shall provide in conformity with the applicable national 
provisions designated by private international law that the seller retains title to goods until they 
are fully paid for if a retention of title clause has been expressly agreed between the buyer and the 
seller before the delivery of the goods’ On this see generally G. McCormack, ‘Retention of Title 
and the EC Late Payment Directive’ (2001) I Journal of Corporate Law Studies 501; G. Monti, 
G. Nejman and W. Reuter, ‘The Future of Reservation of Title Clauses in the European Commu- 
nity’ (1997) 47 ICLQ 866: I. Davies, ‘Retention of Title Clauses and Non-Possessory Security 
Interests: A Secured Credit Regime within the European Union?’ in I. Davies, (ed) Security Interests 
in Mobile Equipment (Aldershot: Dartmouth 2002). 

113 See M. Bridge, ‘How Far is Article 9 Exportable? The English Experience’ (1996) 27 Canadian 
Business Law Journal 196, 221. 

114 On the other hand, draft regulation 51 (2) by stipulating that a ‘financing statement is not effective 
to the extent that it purports to include collateral not mentioned in any security agreement to 
which it may relate’ seems to have been included by accident and also to undermine the whole basis 
of notice-filing which removes the link between financing statement and security agreement. It is 
also difficult to reconcile with draft regulation 48 which provides that a financing statement may 
be filed ‘before or after a security agreement is made’ and that a ‘financing statement may relate to 
one or more security agreements. 
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current preoccupation with e-government. The proposed new Register of Secur- 
ity Interests will be electronic with registration over the internet the order of the 
day. Having said that, the Law Commission appear to have exaggerated both the 
virtues and the international acceptance of notice filing or, to use an expression 
much in vogue at the moment, the report has been ‘sexed up’. Notice-filing is 
portrayed as the wave of the future away from centuries old fuddy duddy meth- 
ods of doing business. The Law Commission report appears to assume the end of 
history’ or international convergence towards an American model. But perhaps 
the universe of security interests is more complex and multi-faceted than the Law 
Commission envisages.’ A lot could be accomplished by revamping the present 
system including making it more consonant with the electronic age. The Law 
Commission report puts a persuasive case for going a whole lot further. Whether 
we go the whole hog depends on whether the professional lobby groups can be 
persuaded that there is something in it for them.’ 





115 See the comment by George Gretton, ‘Mixed Systems: Scotland’ in J. Norton and M. Andenas, 
(eds) Emerging Financial Markets and Secured Transactions (The Hague: Kluwer, 1998) 279, 282 ‘I love 
the legal diversity of the world, and I would wish it more rather than less, I must confess what is 
nowadays a dreadful heresy: I regard harmonisation with scepticism’ 

116 Fora discussion of how the banks may have won the battle of the Enterprise Act 2002 see Vanessa 
Finch, ‘Re-Invigorating Corporate Rescue’ [2003] JBL 527: S. Frisby, ‘In search of a rescue regime: 
the Enterprise Act 2002’ (2004) 67 MLR. 247. 
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INTRODUCTION 


The recent decision in Midland Mainline v Eagle Star Insurance Co Ltd; has returned 
the Court of Appeal to some thorny questions concerning causation in insurance 
contracts. The case resulted from the Hatfield rail disaster in 2000 in which four 
people died when a train was derailed by a broken track. Following the crash, Rail- 
track plc, the operator of the track, decided to impose emergency speed restrictions 
(ESRs) across those parts of the rail network where there was a possibility of a simi- 
lar incident. This led to disruptions in trains and as a consequence rail companies 
suffered losses. These companies sought to recover the losses from policies covering 
business interruption. The policy before the court excluded liability for loss caused 
by ‘inherent vice, latent defect, gradual deterioration, wear and tear, frost, change in 
water table level, its own faulty or defective design or materials. The insurers denied 
liability for the companies losses on the ground that the cause of the loss was wear 
and tear of the track and that, since this was excluded, they were not liable. 


THE PROXIMATE CAUSE RULE 


Causation in insurance law is simple enough to describe and to justify, but some- 
times rather difficult to apply.” Clearly, the insured should only be able to claim 
for those losses that fall within the terms of the policy, or, in other words, the loss 
must have been caused by a peril which the insurers had agreed to cover. It is, 
therefore, important to determine the cause of the loss. In a decision on this issue 
involving the loss of a vessel, Blackburn J highlighted the difficulties this entailed: 


The ship perished because she went ashore on the coast of Yorkshire. The cause of her 
going ashore was partly that it was thick weather and she was making for Hull in 
distress, and partly that she was unmanageable because full of water. The cause of that 
cause, viz., her being in distress and full of water, was, that when she laboured in the 
rolling sea she made water; and the cause of her making water was, that when she left 
London she was not in so strong and staunch a state as she ought to have been.” 





`* Faculty of Laws, University College London. 


1 [2004] EWCA Civ 1042. 

2 MA Clarke, Insurance: The Proximate Cause in English Law’ [1981] CL] 284. 

3 Dudgeon v Pembroke (1874) LR 9 QB 581, at 595. See also, Lawrence v Accidental Insurance Co Ltd (1881) 
7 QBD 216, 221 per Watkin Williams J. 
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The problem is, then, to devise some means of selecting from all of the circum- 
stances the cause (or causes) to which the loss can be attributed in law. This 
involves prioritising some causes over others, or, rather, it rejects the idea that 
some are causes. The device that the courts developed to achieve this was the prox- 
imate cause rule which was codified by s 55(1) of the Marine Insurance Act 1906: 


Subject to the provisions of this Act, and unless the policy otherwise provides, the 
insurer is liable for any loss proximately caused by a peril insured against, but, sub- 
ject as aforesaid, he is not liable for any loss which is not proximately caused by a 
peril insured against. 


As a general proposition, it can be said that the proximate cause rule comprises 
temporal and spatial elements: the cause must not be too distant in time or space.* 
Indeed, in Ionides v The Universal Marine Insurance Co, Willes J cautioned: ‘you are 
not to trouble yourself with distant causes, or to go into a metaphysical distinction 
between causes efficient and material and causes final; but you are to look exclu- 
sively to the proximate and immediate cause of the loss’® Yet, the judges have also 
resisted the idea that one should look only at the cause closest in time to the loss. In 
the leading case, Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd,’ 
the Ikaria was hit by a torpedo fired from a German submarine in 1915. The ship 
was badly damaged, but made port. However, the port authorities, fearing the 
vessel might sink and block the harbour, ordered the ship to be towed to a more 
exposed position where it was bumped by rough seas and sank. It was held that 
the proximate cause was not the bumping of the waves or the orders of the har- 
bour authorities, even though without either of these the ship might not have 
sunk. The cause of the loss was the damage sustained from the impact of the tor- 
pedo. The troubles of the ship could be traced directly back to the torpedo hit and 
its impact was still operating when it sank. Lord Shaw suggested that the proxi- 
mate cause is that ‘which is proximate in efficiency’® In a similar vein, in Athel Line 
Ltd v Liverpool & London War Risks Insurance Association Ltd? Lord Greene MR 
remarked that this was ‘really a matter for the common sense and intelligence of 
the common man,” which means that the issue of what caused a loss must be 
resolved by considering the particular factual situation. 


MUTLIPLE CAUSES 


The lack of cases in which courts have found there to have been more than one 
proximate cause suggests that the judges have, generally, felt able to identify a sin- 
gle cause. Indeed, the language used by the judges has displayed an apparent deter- 





: Tonides v The Universal Marine Insurance Co (1863) 14 CB (NS) 259, 289 per Willes J. 
5 ibid. 
6 ibid 289. 

3 [1918] AC 350. 

8 ibid369. 

9 [1946] 1 KB 117. See similarly, Gray v Barr, Prudential Assurance Co Ltd (Third Party) [1971] 2 QB 554, 
567 per Lord Denning MR. 

10 ibid122. 
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mination to discover a single cause and the possibility that there might be two or 
more proximate causes has been rarely canvassed." It is only relatively recently 
that the judges have challenged this orthodoxy and begun, not merely to 
acknowledge multiple causes as a possibility, but to embrace the idea with some 
enthusiasm: indeed, in 1974 Cairns LJ went so far as to suggest that the judges 
‘should [not] strain to find a dominant cause’ 

Having reached this point, the judges face two situations that could lead to 
difficulties. In the first, there are two proximate causes of the loss, one of which 
is covered by the policy and the other is neither covered nor excepted. In the sec- 
ond, one of the causes is covered, but the other falls within the terms of an excep- 
tion clause. An example of the first situation is JJ Lloyd Instruments Ltd v Northern 
Star Insurance Co Ltd (The Miss Jay Jay’). The Court of Appeal held that a ship, The 
Miss Jay Jay, had been lost as the result of the combination of two events: the 
adverse condition of the sea and defects in the boat’s design of which the insured 
was unaware. The insurance policy covered loss by adverse sea conditions, but did 
not mention loss by a design fault. Clearly, if the design fault had been the sole 
cause, there would have been no liability on the policy, but here the insurers 
were held liable. Slade LJ said, ‘As there were no relevant exclusions or warranties 
in this policy the fact that there may have been another proximate cause did not 
call for specified mention since proof of a peril which was within the policy was 
enough to entitle the plaintiffs to judgment’ 

The facts in Wayne Tank and Pump Co Ltd v Employers’ Liability Assurance Corpn 
Ltd illustrate the second situation. Wayne installed equipment to store and con- 
vey liquid wax in a factory. After installation, the factory was destroyed by a fire 
that followed two acts of negligence. The first of these acts of negligence was 
the supply of plastic pipe to convey hot wax and of an ineffective thermostat, 
and the second was the act of the engineers in switching on the equipment and 
leaving it unattended. The question before the Court of Appeal was whether the 
liability for the losses caused by Wayne's negligence was covered by a public liabi- 
lity policy issued by the insurers. That policy’s principal clause stated that the 

_insurers ‘will indemnify the Insured against all sums which the Insured shall 
become legally liable to pay as damages consequent upon. . . damage to property 
as a result of accidents as described in the Schedule. . . ‘However, the policy also 
included an exception for ‘damage caused by the nature or conditions of any 
goods or the containers thereof sold or supplied by or on behalf of the insured’. 
The Court of Appeal took the view that goods included the pipe and thermostat. 
Both Lord Denning MR and Roskill LJ concluded that the proximate cause of 
the loss was the defective equipment and, therefore, that the exclusion clause 
meant the insurers were not liable. However, they went on to say that even if there 
were two proximate causes — the defective installation, which was within the 
terms of the policy, and the defective goods, which was not — the insurers were 





11 Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd [1918] AC 350, 353, 371; Board of Trade 
v Hain Steamship Co Ltd [1929] AC 534, 541. 

12 WayneTank and Pump Co Ltd v Employers’ Liability Assurance Corpn Ltd [1974] QB 57, 69 per Cairns LJ. 

13 [1987] 1 Lloyd’s Rep 32. 

14 Above, n 12. 
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not liable because having ‘stipulated for freedom [ftom the excepted risk], the 
only way of giving effect to it is by exempting them altogether’. Cairns LJ was 
reluctant to struggle to find a single proximate cause and preferred to base himself 
on the majority’s alternative approach. 

The Court of Appeal in Midland Mainline v Eagle Star Insurance Co Ltd” 
returned to this issue of multiple proximate causes. At first instance, Steele J 
had concluded that the proximate cause of the loss suffered by the companies 
was the imposition of speed restrictions and, therefore, the insurer was liable. 
The judge reasoned that: 


The wear and tear exclusion would only be operative if the excluded peril was the 
proximate cause of the loss. But I agree with the claimants that wear and tear was 
not the proximate cause of the losses in the present claim. The proximate or effective 
cause of the claimants’ losses was the imposition of the various ESRs. The issue is 
sometimes put forward as essentially one of common sense. What brought about the 
loss? RCF was a known feature of the network (albeit the scale of it was not). It was 
formerly dealt with as part of routine maintenance with little, if any, disruption to 
the timetabled services. The losses are brought about by the myriad of ESRs 
imposed to try and bring the network back to a safe shape as soon as possible. The 
gradual development of cracks in numerous RCF sites was no more than the under- 
lying state of affairs providing the occasion for action. It was not the event that trig- 
gered the cover.” 


The Court of Appeal reversed this decision. Sir Martin Nourse, who delivered 
the only reasoned judgment, took the view that Steele J had incorrectly deter- 
mined the proximate cause: 


In my respectful view the judge was wrong in categorising the wear and tear as 
being no more than the underlying state of affairs providing the occasion for action. 
Moreover, the fact that it was not, in the judge’s words, “the event that triggered the 
cover” does not mean that it was not a proximate cause of the loss. . . [T]he track, 
through wear and tear, was so defective that the ESR, though precipitating the loss, 
never prevented the defective nature of the track from being the proximate cause of 
the loss." 


Presented in this way the facts appear to be analogous to those in Leyland Shipping 
where, it will be recalled, the torpedo was the cause of the loss even though had 
the harbour authorities not ordered the ship to sea it might not have sunk; while 
in Midland Mainline the effect of the wear and tear continued to be the efficient or 
proximate cause of the business disruption even though the ESR might have 
been its immediate cause. 

Although that resolved the case, Sir Martin Nourse went on to offer an alter- 
native view. He took Steele J’s reference to ‘the proximate cause’ as indicating that 
he believed there could be only one proximate cause, whereas The Miss Jay Jay and 














15 Above, n 1. 

16 [2003] EWHC 1771. 
17 ibid para 109. 

18 Above, n1, paras 12-13. 


© The Modem Law Review Limited 2005 313 


Proximate Causation in Insurance Law 








Wayne Tank showed that this was an incorrect approach. This is, perhaps, a little 
harsh on Steele J who seemed only to have referred to ‘the proximate cause’ 
because he took the view that in this case there was only one such cause. More- 
over, in expressing himself in this way Steele J was in good company because that 
phrase has been used in most cases on causation in insurance. In any event, Sir 
Martin Nourse did suggest that there might have been two proximate causes of 
the loss in Midland Mainline, namely, the wear and tear and the ESR. Even so, he 
concluded the insurers would not have been liable because liability for the former 
was excluded. Referring to Wayne Tank, he remarked, ‘it is well established that the 


insurers can still rely upon the exception?” 


SOME DIFFICULTIES WITH THE MULTIPLE CAUSE RULES 


It is not necessarily obvious why a distinction is made between cases like Miss Jay 
Jay where the other cause is not mentioned in the policy and those like Wayne Tank 
and Midland Mainline where the other cause is excepted. A strict reading of 
s 55(1)(a), Marine Insurance Act 1906 might suggest that the decision in Miss Jay 
Jay is wrong. That provision ends with the words, ‘[the insurer] is not liable for any 
loss which is not proximately caused by a peril insured against’, which invites the 
conclusion that the correct approach to any case where a proximate cause is not 
expressly covered is to hold the insurers not liable. However, the approach in Miss 
Jay Jay is more sensible in recognising that as long as one of the proximate causes 
of the loss is an insured peril the insurer will be liable. 

The Wayne Tank rule — now reinforced by the decision in Midland Mainline — 
does follow a general principle of contract law in holding that an exception clause 
presumptively limits the general risk coverage. Extracting the meaning of such 
clauses is, therefore, important, but poses some problems. The courts construe 
particular terms within the context of the contract as a whole, but this raises difi- 
culties in insurance because the insurers liability is structured through exception 
clauses and through clauses in which the proximate cause rule is altered (as is per- 
mitted by s 55(1) of the Marine Insurance Act 1906) so as to extend the inquiry 
into the cause of a loss. These clauses have, therefore, been regarded as the central 
feature of the insurance contract and, indeed, this was the principal ground on 
which insurers escaped the application of the Unfair Contract Terms Act 1977 to 
insurance contracts. In brief, it is difficult to construe an exception clause within 
the context of the general purpose of the insurance contract because the clause 
will directly conflict with that general purpose: so, in Wayne Tank the exception 
clause excused the insurers liability to indemnify the company for third party 
liability as set out in the principal clause. Yet, on occasions the courts have 
attempted to construe the exception clause in light of the principal purpose. In a 
series of cases in the late nineteenth and early twentieth century on policies that 
covered an insured who suffered injury as a result of an accident, the courts and 
the insurers engaged in a struggle over the wording of clauses by which the 
insurers sought to exclude liability for an injury that had been exacerbated by a 
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circumstance which was not related to the accident. In Isitt v Railway Passengers 
Assurance Co,” the insurers were only liable ‘if the assured shall sustain any injury 
caused by accident. . . and shall die from the effects of such injury? Isitt dislocated 
his shoulder as the result ofa fall. He was put to bed, but kept throwing off his bed 
clothes because he was unable to bear their weight on his injured shoulder. He 
died from pneumonia brought on by the cold. The court held the insurer liable 
because the death resulted ‘from the effects of the injury’. The case led accident 
insurers to rewrite the clause to exclude liability ‘where the direct or proximate 
cause [of death] is disease or other intervening cause, even though the disease or 
other intervening cause may itself have been aggravated by such accident, or have 
been due to weakness or exhaustion consequent thereon, or the death accelerated 
thereby’ In a case on the new clause, Vaughan Williams LJ concluded that the 
redrafting had failed. He took the view that ‘direct or proximate cause covers. . . 
all those things which may fairly be considered as results usually attendant upon 
the particular accident in question. 71 So, in that case, the insurer was liable when 
Ambrose Etherington fell while out riding, became soaked, contracted pneumo- 
nia and died. Vaughan Williams LJ explained his approach to the construction of 
the relevant clause: 


We have to construe this policy not merely in reference to this particular case, we 
must recollect that it is a document in the form which is used for the regular issue of 
policies by the company to persons who are desirous of insuring with them, and 
one must consider whither the construction contended for by the company would 
lead, if we were to adopt it. As far as I can see, if we adopted it, the result would be 
that it would be very difficult to establish the liability of the insurance company in 
any case except where the accident resulted in what may be called death on the spot. 
There is always in every other case a possibility of some supervening cause, and it 
would be very difficult for any one to look forward with any certainty to a sum 
being receivable on the policy if we were to put such a construction as was sug- 
gested upon a policy in this form. I think that some limitation of the terms of the 
proviso contained in the policy ought to be welcomed by the insurance companies 
themselves, for otherwise, in my opinion, the number of cases in which the policy 
could be enforced against the company would be so very much reduced that the 
practical result would soon be that very few persons would care to insure.” 


He did not deny the ability of the parties to agree on a clause that would achieve 
the aim which, in spite of Vaughan Williams LJ’s view, the insurers sought. At 
root, English insurance contract law rests on the notion of the freedom of contract 
and on the often spurious assumption that both parties are able to exercise that 
freedom. This means the judges cannot close off the possibility of an insurer writ- 
ing a clause that will succeed in limiting the general risk coverage or the proxi- 
mate clause rule, which is exactly what happened with accident insurance.” 





20 (1889) 22 QBD 504. 

21 In the Matter of an Arbitration between Etherington and the Lancashire and Yorkshire Accident Insurance Co 
[1909] 1 KB 591, 598. Also, Mardorf v Accident Insurance Co [1903] 1 KB 584. 

22 ibid. 

23 Coxe v Employers’ Liability Assurance Corpn Ltd [1916] 2 KB 629. See Photo Production Ltd v Securicor 
‘Fansport Lid [1980] AC 827. 
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When this approach to exception clauses is combined with the Wayne Tank rule 
and with the instruction of Cairns LJ that judges should not to ‘strain to find a 
dominant cause’, insurers may be encouraged to suggest that there are multiple 
causes (of which, of course, only one needs to be excluded for the insurer to escape 
liability) so as to put pressure on an insured. Moreover, it is likely that, as with so 
many aspects of insurance law — and here the intricacies of the duty of disclosure 
and the eccentricities of the concept of insurable interest spring most readily to 
mind —the ordinary insured will be unaware of the rule so that the insurers’ lia- 
bility under the policy does not match the reasonable expectations of the insured. 


AN ALTERNATIVE APPROACH TO MULTIPLE CAUSES 


The approach taken to multiple cause cases in some jurisdictions in the USA is 
instructive. As in English law, courts in the USA begin by determining the prox- 
imate cause of a loss: for instance, the Supreme Court of California has held that, 
‘where there is a concurrence of differént causes, the efficient cause — the one that 
sets the others in motion ~ is the cause to which the loss is to be attributed, though 
the other causes may follow it, and operate more immediately in producing the 
disaster” 

In State Farm Mutual Auto Ins Co v Partridge” the insured had accidentally shot 
and injured his friend. In determining whether the liability insurer should 
indemnify the insured, the Supreme Court of California held. that there were 
two proximate causes of the injury: the insureds negligence in filing down 
the trigger mechanism to create a ‘hair trigger’ on his gun and the insureds negli- 
gence in driving with the gun in his hand while his friend sat in the passenger seat. A 
single proximate cause could not be identified because without both of these sepa- 
rate actions the injury would. not have happened. The problem was that the insurer 
was liable on a homeowner’ policy if the cause of loss was the negligence with 
regard to the hair trigger, but that policy specifically excluded injury caused by neg- 
ligent driving. The court went on to say that where there are two proximate causes 
and one is insured against, the insurer is liable irrespective of the fact that the policy 
excludes liability for loss resulting from the other proximate cause: 


the crucial question presented is whether a liability insurance policy provides cover- 
age for an accident caused jointly by an insured risk (the negligent filing of the trig- 
ger mechanism) and by an excluded risk (the negligent driving). Defendants 
correctly contend that when two such risks constitute concurrent proximate causes 
of an accident, the insurer is liable so long as one of the causes is covered by the 
policy.” 











24 Sabella v Wisler 59 Cal. 2d 21, 31 (1963). 

25 10 Cal.3d 102 (California, 1973). See also Waseca Mutual Ins. Co. v. Noska, 331. NW2d 917 (Minn, 1983); 
U.S. Fidelity & Guaranty Co. v. State Farm Mutual Automobile Ins. Co., 107 TM. App.3d 190, 63 ILL. Dec. 14, 
437 N.E.2d 663 (1982); LeJeune v. Allstate Ins. Co., 365 So.2d 471 (La, 1978); Houser v. Gilbert, 389 
NW.2d 626 (ND, 1986); Lawver v. Boling, 71 Wis.2d 408, 238 NW.2d 514 (1976); Scottsdale Ins. Co. v. 
Van Nguyen, 158 Ariz. 476, 763 P.2d 540 (1988); Unigard Mutual Ins, Co. v. Abbott, 732 R2d 1414, 1416 
(C.A.9, 1984). 

26 See n 27 below, at 109. 
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What underpins the approach taken by judges in the US and why is it different 
from that taken by English judges? In their book, Insurance Law” Keeton and 
Widiss take the view of decisions like Partridge that, ‘when there are several distinct 
or distinguishable factors which contribute to a loss, a persuasive case can be made 
for the proposition that courts will apply the causation theory that will relate the 
loss to a covered peril??? More controversially, they regarded this as illustrating a 
broader theme, which is that many courts construe policies in light of the reason- 
able expectations of the insured. So, they explain the approach to multiple causes 
taken in Partridge by saying that, ‘In many instances, decisions on causation ques- 
tions involving insurance policy terms are best understood as manifestations of 
the judicial inclination to favor coverage either by construing ambiguous policy 
provisions against an insurer or by protecting the reasonable expectations of an 
insured”? 

This theory that the courts construe terms in light of what they saw as being 
the reasonable expectations of the insured has never achieved anything close to 
universal acceptance in the courts.” The general view is that only where there is 
ambiguity in the wording of a clause will the courts construe the clause in accor- 
dance with the reasonable expectations of the insured.* However, supporters of 
the Keeton view have suggested that the courts are easily persuaded that there is 
ambiguity in relation to exception clauses. Moreover, the approach to ambiguous 
clauses taken by many courts in the USA does seem to differ from the way that the 
contra proferentem rule is applied by the English courts. In English law, the courts 
construe any contract term by discovering the expressed intention of the parties 
through an objective assessment of the contract and surrounding circumstances.” 
The contra proferentum rule only applies if the clause is open to more than one 
meaning, in which case the meaning least favourable to the party that inserted 
the clause will be adopted. Many US jurisdictions, including California, have 
adopted. a contra proferentum rule in relation to insurance contracts that is more 
explicitly protective of the insured in that the courts construe the ambiguous term 
according to the reasonable expectations of the insured. In addition, California 
has taken the. view ‘exclusionary clauses are interpreted narrowly, whereas clauses 
identifying coverage are interpreted broadly”? English courts, on the other hand, 
have, broadly, adhered to the idea that the same principles of contract construction 
apply to both. 

The reasons for the differences in approach between English and US insurance 
law are rather difficult to explain. In English law, the general principles of contract 
law and the ideology of freedom of contract guide the approach to the insurance 
contract. On the other hand, in the US insurance contracts are treated as a differ- 


‘27 R. E. Keeton & A. I. Widiss, Insurance Law: A Guide to Fundamental Principles, Legal Doctrines, and 

Commercial Practice, (St Paul, West Publishing, 1988). 

28 ibid 557. i 

29 ibid 559. ; . . 

30 See the debate in (1998) 5 Connecticut Insurance Law Journal 1—473. For an acceptance of the idea: 
Atwater Creamery Co v Western National Mutual Insurance Co 366 NW2d 271 (Minn. 1985). 

31 Montrose Chemical Corp v Admiral Ins.Co 42 Cal Rptr2d 324 (1995). 

32 Investors Compensation Scheme Ltd v West Bromwich Building Society [1998] 1 WLR 896, 912~13, Lord 

. Hoffmann. 
33 Garvey v State Farm Fire and Casualty Co 257 Cal. Rptr. 292, 298 (1989) 
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ent species of contract and, as one court has opined, insurers are part of an indus- 
try which is affected by the public interest... As a result, they can and should be 
held to a broader legal responsibility than are parties to purely private contracts’** 
The apparent partiality of US judges towards the insured may be rooted in a will- 
ingness to recognise and to redress the imbalance of power between the insurer 
and the insured which results in insurers largely determining the content of the 
contract. These considerations act as a counterbalance to the notion of freedom of 
contract. It may also be that the difference in approaches taken in the two coun- 
tries can be explained by the existence of the welfare state in the UK, which has 
meant the judicial focus has been on commercial insurance and not the problems 
confronted by individual insureds; whereas welfare provision in the US has been 
based more on private insurance and that has forced regulators and judges to focus 
on the rights of the insured.” 


REFORMING THE MULTIPLE CAUSE RULE? 


The idea that the rule in Wayne Tank is the only solution is refuted by the decision 
of the Supreme Court of California in Partridge. Yet, the wholesale rejection of 
Wayne Tank might lead to difficulties. Both Wayne Tank and Partridge involved 
third-party liability policies and different considerations may apply where first- 
party property insurance is involved." In property insurance the insurer promises 
to indemnify the insured if property suffers a covered loss. Generally, the coverage 
is defined in terms of causation: that is, only a loss caused by one of the perils 
listed, such as fire, is covered, or all causes are covered with certain exceptions 
(an all risks policy). So, the issue depends on whether the contract covers or 
excludes a particular cause of loss. Since the issue of liability is entirely dependent 
on a contract analysis and the extent of coverage has determined the level of pre- 
mium charged, it would seem appropriate to accept that the insurer should not be 
held liable if one proximate cause is excluded by a term of the contract, even if 
another is covered. Finding that there are multiple proximate causes and that one 
of those causes comes within the exception clause is to conclude that the loss could 
not have occurred without the action of the excluded cause. In liability policies, 
on the other hand, the insurer promises to indemnify where the insured is liable 
to another party. This means.that the insured’s right to be indemnified is deter- 
mined, initially, by concepts of liability drawn from tort: that is, it depends on 
whether the insured is liable in tort to a third party. So, the first-party insurer 
promises to pay for any losses suffered by the insured property irrespective of 
fault; the liability insurer, on the other hand, is only liable if the loss occurs as a 
result of the proof of a degree of fault that renders the insured liable in tort to a 
third party. The liability insurer is agreeing to cover a wider range of risk than the 
property insurer, who is providing cover for loss from particular causes. It may, 





34 Continental Life & Accident Cov Songer, 603 P.2d 921 (Ariz. 1979). 

35 R. Hasson ‘The special nature of the insurance contract: a comparison of the American and English law of 
insurance’ [1984] MLR 505. 

36 Garvey v State Farm Fire and Casualty Co 770 P 2d 704 (California, 1989). 


318 ' © The Modern Law Review Limited 2005 


John Lowry and Philip Rawlings 





therefore, make sense to hold the liability insurer liable where one proximate 
cause is covered even though another is not. 

Whether or not one accepts this analysis, it does raise an important broader 
point. The idea that different types of insurance might require different analyses 
and the application of different rules was not canvassed in Wayne Tank or Midland 
Mainline, despite the fact that those cases involved distinct types of policies. Eng- 
lish courts tend not to recognise — in the way that the US courts do recognise — 
the difference between insurance contracts or, in spite of the Victorian cases on 
accident policies, to construe the rights and obligations of the parties within the 
context of an understanding of the overall function of the particular contract. 
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INTRODUCTION 


Stephen Waddams’ Dimensions of Private Law’ is an important and timely book. But 
this is not because the argument of the book succeeds. Rather, it is because the 
book's thesis is based on a significant and widespread error that must be identified 
and eliminated. Moreover, the book exhibits this error in a most instructive man- 
ner: it does not merely found itself on the error, as many books and articles do, but 
it also draws out most of the important logical conclusions that flow from it. 
Thus, although in this review we focus on Dimensions of Private Law, our criticism 
is not aimed at Dimensions of Private Law alone, but at the assumptions that this 
book exhibits, assumptions which are shared by many other legal academics. 
Dimensions of Private Law is a sustained critique of what its author perceives to be 
intellectual imperialism on the part of legal theorists.” In Waddams’ view, distor- 
tion of legal history is characteristic of much legal theorising. This is because legal 
theorists tend to misdescribe cases in order to make them fit with the theorist’s 
preferred account, or to reject cases that cannot be made to fit as ‘marginal, insig- 
nificant, anomalous, or unprincipled’, when they are not. Examples of the distor- 
tion created by theory include the idea that the law can be divided into taxonomic 
categories such as consents, wrongs, and unjust enrichments,’ or that the private 
law is a system of corrective justice’ or of economic efficiency.® These claims, 
according to Waddams, are inconsistent with much of the historical evidence. 
Accordingly, Waddams task is to demonstrate 





* Faculty of Law, The University of Auckland. 

** T. C. Beirne School of Law, The University of Queensland. A version of this paper was presented at 
The University of Melbourne at the Obligations I Conference on 15 July 2004. We are grateful to the 
(anonymous) referee for comments that have helped us to avoid several ambiguities. 


1 Stephen M. Waddams, Dimensions of Private Law: Categories and Concepts in Anglo-American Legal Rea- 
soning (Cambridge: CUP, 2003) (hereinafter, ‘Waddams’). . 

2 This term is used here to include all those who attempt a conceptual understanding of the law, 
including Birksian taxonomists, corrective justice theorists, and some law and economics scholars. 

3 Waddams, 21—22, 222. 

4 CfP. Birks, An Introduction to the Law of Restitution (rev'd edn, Oxford: Clarendon Press, 1989) and 
Unjust Enrichment (Oxford: OUP, 2004). 

5 CfE. J. Weinrib, The Idea of Private Law (Cambridge, Mass: Harvard University Press, 1995). 

6 CER. A. Posner, Economic Analysis of the Law (New York: Aspen Law & Business, 5th ed, 1998). 
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the failure of any organizational scheme or of any single or simple explanation 

_ either to describe the law that preceded it, or to supply a workable guide for deci- 
sions thereafter. This failure suggests that the interrelation of legal concepts has 
involved a greater complexity than can be captured by organizational schemes, 
maps, or diagrams, or by any single explanatory principle.’ 


In order to establish this claim, Waddams examines in chapters 2~7 the historical 
development of the law in six areas: the development of specific performance in 
contract and liability for inducing breach of contract, liability for economic loss, 
the role of reliance in the law of obligations, liability for physical injury, disgorge- 
ment, and domestic obligations. Then, in chapters 8—10, he considers the interre- 
latedness of the law of obligations as a whole, and the relationship between 
obligations and property, and between public interest and private right. In each 
of these chapters, Waddams’ task is to demonstrate that the claims made by legal 
theorists in respect of these areas distort historical reality. In particular, Waddams 
makes five central claims. These are that the accounts of law given by interpretive 
legal theorists: are inconsistent with the lack of consensus in law; cannot account 
for legal change; falsely posit the existence of exhaustive and mutually exclusive 
legal categories; obscure legal complexity; and misdescribe the nature of legal 
decision-making. However, Waddams does not attack legal theory per se, but only 
the perceived pretensions of legal theory to capture legal history. He does not 
maintain that theorists are barred from criticising decisions of courts, but he does 
insist that the validity of such criticism ‘depends on the independently persuasive 
force of the principles to which it is asserted that [the decision] ought to have 
conformed, something that cannot be tested by historical evidence — for example, 
principles of ethics, utility, logic, elegance, or conformity with a philosophical or 
political system or with other legal systems ancient or modern’ 

Hence, though Waddams rejects the claims of current legal theory, he is pre- 
pared to accept that ‘[t]he future might, no doubt, be different: historical evidence 
cannot exclude the possibility of future attainment of greater order and precision 
(though it might be relevant to an assessment of its probability)’.? According to 
‘Waddamas, there is, or ought to be, 4 simple dichotomy in legal analysis between 
description and prescription’, and it is incumbent on theorists to respect that 
dichotomy. Theory has its place, but it must also know its place and cease to make 
unsupportable claims about legal history. 


INTERPRETIVE LEGAL THEORY 


If Waddams were right that the legal theorists he criticises are engaged in prescrip- 
tive theory and that those theorists interpret legal history to fit their theories, then 
his criticisms would certainly be justified. However, neither claim is correct: these 
legal theorists are (usually) not doing prescriptive theory, nor are they using pre- 








7 Waddams, vi. 
8 Waddams, 22. 
9 Waddams, 3. 

10 Waddams, 222. 
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scriptive theory to interpret the past. Waddams’ fundamental error is to assume 
that there is & simple dichotomy in legal analysis between description and pre- 
scription’.”” This is a false dichotomy and recognition of this point is essential if 
we are to understand the aims of legal theorists. 

Stephen Smith has recently suggested that any area of law is susceptible to four 
types of account.” First, some accounts are historical: ‘they seek to explain how 
and why the law has developed the way it has; they reveal the law’s causal history’ 
Other accounts are prescriptive. They are accounts of what the law should be: of 
the ideal law’. A third type of account is the descriptive. Descriptive accounts tim 
to describe the law as it is now or as it was at a certain time’. The fourth type of 
account is interpretive. Smith explains that ‘[i]nterpretive theories aim to enhance 
understanding of law by highlighting its significance or meaning. ... [This is 
achieved by explaining why certain features of the law are important or unimpor- 
tant and by identifying connections between those features — in other words, by 
revealing an intelligible order in the law, so far as such an order exists? Waddams 
combines the first and third element of Smiths account. This is unproblematic 
and we do not pursue this point further. However, what is problematic is that 
Waddams ‘simple dichotomy’ between the descriptive and the prescriptive leaves 
no room for the interpretive.“ But that is precisely the kind of theory that is the 
target of Waddams criticisms. When this point is recognised, it becomes clear that 
Waddams’ arguments against this kind of theorising fall away. We will demon- 
strate this, first, by exploring the nature of interpretive legal theory, and, secondly, 
by showing that interpretive legal theory is immune to Waddams critique. 

One contemporary example of interpretive legal theory is the debate as to 
whether liability in what is termed ‘negligent misrepresentation’ is based on the 
claimant’s foreseeable reliance on the defendants statement (the ‘reliance view’), 
or on the defendants consent to the claimants reliance (the ‘consent view’). In 
other words, the debate is about how best to justify the obligation not to misre- 
present negligently, breach of which leads to liability for negligent misrepresenta- 
tion. Does the very existence of the obligation find its best explanation in the law 
of imposed obligations or in the law of consensually created obligations?” Our 





11 We do not claim that this never happens. For instance, M. J. Horwitz, ‘The Historical Foundations 
of Modern Contract Law’ (1974) 87 Harv LR 917 makes many historical claims in the process of 
arguing for a prescriptive theory of contract law. A. W. B. Simpson, ‘The Horwitz Thesis and the 
History of Contracts’ (1979) 46 U Chicago L Rev 533 complains that Horwitz’ historical claims are 
inaccurate and are motivated by Horwitz’s prescriptive theory. If Simpson's historical claims are 
accurate, then his criticism of Horwitz is justified. 

12 Waddams, 222. 

13 S. A. Smith, Contract Theory (Oxford: OUP, 2004). The quotations are from 4-5, original emphasis. 

14 An alternative is to argue that the descriptive and the prescriptive form a genuine dichotomy, and 
that the interpretive is a hybrid investigation. However, at least in terms of the argument here, this 
difference is not important. While the interpretive method is in part normative, its ‘oughts’ are inter- 
nal to the law. This issue is explored further below. Note also that, while our thesis bears some 
important resemblances to the ‘integrity theory’ of Ronald Dworkin, we are not committed to 
(or opposed to) the controversial aspects of that theory. Our view is compatible with legal positi- 
vism (inclusive or exclusive), integrity theory, and natural law theory. This should be obvious, 
because no legal philosophy should insist that interpretive legal theory is impossible. 

15 For this debate see, for example, K. Barker, ‘Unreliable Assumptions in the Modern Law of Negli- 
gence’ (1993) 109 LOR 461; P. Cane, Tort Law and Economic Interests (2nd edn, Oxford: OUP, 1996) at 
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view is that the obligation, as a matter of best legal theory, belongs in the law of 
consents. We are well aware of the objections voiced against this view by courts.° 
Moreover, we accept that courts describe negligent misrepresentation as a ‘tort’, 
indicating by the use of that term that it belongs in the law of breaches of imposed 
obligations. The point, however, is that as scholars trying to do interpretive legal 
theory, rather than legal history, we disagree with those objections and with that 
characterisation. Accordingly, we are not attempting to rewrite history so that it fits 
our theory. But nor are we allowing history to determine how we interpret the law. 

Crucially, we do not reject the reliance view because it reflects a vision of a 
world we disparage. Nor do we reject the view because, were we to set up a legal 
system from scratch, we would necessarily create a law of ‘negligent misrepresen- 
tation’ that belonged to the law of consensually undertaken obligations. In other 
words, we do not disagree with the reliance view because it conflicts with some 
prescriptive theory that we hold. Rather, we disagree with the reliance view 
because we believe that it has less explanatory power than the consent view and 
because, while the consent view is consistent with the general structure of private 
law, the reliance view is not. 

First, the consent view has greater explanatory power than its rival because it 
can explain both why the relevant obligation comes into existence when it does 
and why it does not come into existence when it does not. The reliance view, on 
the other hand, can explain why an obligation arises, because an obligation does so 
only when the claimant foreseeably relies. But an obligation does not arise in 
every case where the claimant foreseeably relies. Thus the reliance account has to 
be supplemented with a list of exceptions (such as that the defendant must have 
special skill and that the claimant must rely as the defendant intended). These 
exceptions cannot be explained by reference to reliance and so they are not 
explained by the reliance view; instead, they are justified by appeal to policy. 
Because the consent view does not need to appeal to policy factors, it has signifi- 
cantly greater explanatory power than its rival. It is, within itself, able to explain 
the entire scope of liability for negligent misrepresentation.” Secondly, the con- 
sent view is more consistent with the overall structure of the private law than is 
the reliance view, because the law often recognises similar obligations in the pre- 
sence of the defendant’s consent to the claimant’s reliance, but, outside negligent 
misrepresentation, does not do so in the absence of the defendants consent. 
Hence, the reliance view asserts an anomaly: that obligations are created merely 
because the claimant foreseeably relies,” 


775-86; B. Coote, “The Effect of Hedley Byrne’ (1966-1967) 2 New Zealand Universities L Rev 
263; B. Hepple, ‘Negligence: The Search for Coherence’ (1997) 50 CLP 69. Cf R. Grantham and 
C. Rickett, ‘Directors’ “Tortious” Liability: Contract, Tort or Company Law?’ (1999) 62 MLR 133 
at 135-7; R. Grantham and C. Rickett, Enrichment and Restitution in New Zealand (Oxford,: Hart, 
2000) at 262-4; A. Beever, ‘All at Sea in the Law of Negligent Misrepresentation’ (2003) 9 New 
Zealand Business Law Quarterly 101. 

16 See, for example, Smith v Eric S Bush [1990] 1 AC 831 at 862; Caparo Industries v Dickman [1990] 2 AC 
605 at 623, 8-9, 37-39, 41. 

17 Beever, n 15 above at 103-106. One reply is to argue that liability is based, not on foreseeable reli- 
ance, but on reasonable and foreseeable reliance. However, ‘reasonable’ in this context is aterm of art 


that in fact collapses the reliance view’ into the consent view see ibid. 
18 Grantham and Rickett, n 15 above at 263—264. 
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At this point, it is important to note that we accept that our arguments in rela- 
tion to negligent misrepresentation may be mistaken. Perhaps the ‘reliance view’ is 
better after all. But the issue here is that, while this debate is clearly appropriate, it 
is a debate neither about legal history nor about prescriptive theory. It is not a 
debate about what the law should become. It is a debate about how the law as it 
exists now should be understood. It is interpretive legal theory. Note also that our 
view of negligent misrepresentation is'a view about the past, present, and future 
of the cause of action, not only a view about its future. We are not saying that the 
reliance view is the correct view of the past, but that the consent view should be 
adopted in the future. We are saying that the consent view is the right view of the 
past, despite the fact that judges have thought otherwise, and that it will be the 
right view in the future as long as the scope of liability for negligent misrepresen- 
tation remains roughly as it presently is. A similar analysis is undertaken by those 
who taxonomise the law in terms of categories such as consents, wrongs, unjust 
enrichments, and other events, and by those who argue that the private law 
is a system of corrective justice or of economic efficiency. Though legal history 
is important to these theories, they are not accounts of legal history and, for 
the reasons we are discussing, they cannot be defeated by appeal to legal history 
alone. 

Perhaps the legal historian is inclined to see this kind of interpretation of the 
past as ex post facto rationalisation.” To this charge the interpretive legal theorist 
must, we admit, plead guilty, but she is entitled, we suggest, to be bewildered at 
the notion that she has committed an offence. Of course interpretive legal theory 
is ex post facto rationalisation. But so too is a very large part of every discipline 
known to humankind (including, one might add, history itself). Ex post facto 
rationalisation in private law is problematic only if the theorist claims that her 
rationalisation of a case necessarily reflects the intentions of the judges who 
decided that case. That is not the endeavour of the interpretive legal theorist. The 
interpretive legal theorist does not try to interpret the judges’ actual intentions, 
but to determine what their intentions should have been. 

We now explore the method of interpretive legal theory in the abstract. In the 
following, we lay out what we take to be the general strategy of such a theorist. 
Perhaps not all interpretive legal theory proceeds in precisely the way we explain 
it, but something like the following pattern seems ubiquitous. In discussing the 
task of the moral philosopher, John Rawls famously argues that such a theorist 
should utilise the procedure known as ‘reflective equilibrium.” According to this 
procedure, the philosopher begins with her raw moral intuitions and, from these 
intuitions, constructs a normative moral theory. Now, as her intuitions are likely 
from the outset to be in conflict with each other, the theory will not be able to 
capture all her intuitions. Confronted with this inevitable conflict between the- 
ory and intuition, the philosopher is faced with a choice. First, she might choose 
to reject her intuition. Secondly, she might attempt to revise her theory so that it 





19 See, for example, A. W. B. Simpson, Leading Cases in the Common Law (Oxford: Clarendon Press, 
1995) at 8-9; C. Witting, ‘Distinguishing Between Property Damage and Pure Economic Loss in 
Negligence: A Personality Thesis’ (2001) 21 Legal Studies 481, 501. 

20 J. Rawls, A Theory of Justice: Revised Edition (Cambridge, Mass: Beuknap Press, 1999) 18-19, 42-45. 
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no longer clashes with her intuition. There is no rule for determining which 
choice she should make. Generally speaking, if the theory appears to be a good 
predictor of moral truth and/or the theorist is not highly attached to her intuition, 
she should choose the former option. Conversely, if her intuition is strongly held 
and/or the theory appears otherwise faulty, then she should seek to revise the the- 
ory. The aim is to achieve equilibrium between theory and intuition. Legal theory 
proceeds along similar lines. The theorist begins with what appear to be salient 
features of the case law. She then attempts to produce a theory that explains these 
features.” In doing so, she may discover that some of what appeared at the outset 
to be salient features of the law conflict with her theory. When this occurs, the 
theorist has a choice. She could revise her theory, or she could decide that the 
relevant feature of the positive law that conflicts with her theory is erroneous 
and should therefore be rejected. 

One crucial difference between the philosophical investigation of ethics and 
the interpretive theorist’s investigation of law is that the philosopher attempts to 
achieve a wide reflective equilibrium while the interpretive legal theorist seeks 
only narrow reflective equilibrium. Our ethical intuitions ought to be consistent, 
not merely with each other and with ethical theory, but also with our considered 
views of psychology, physics, history, politics, health science, etc. Conversely, 
while the interpretive legal theorist does not entirely ignore such concerns, the 
task is primarily to reconcile case law with a general account of the law.” 


LACK OF CONSENSUS 


Having provided an account of what interpretive legal theory is, we now turn to 
examine Waddams' criticisms of it. As noted above, he raises five central objec- 
tions. We will deal with each of them, beginning with the claim that of the var- 
ious ‘maps, schemes, and diagrams’ developed by private law theorists, ‘none. . .has 
commanded general assent or has fully explained the actual decisions of the 
courts: 








21 A recent outstanding example of a legal theorist doing interpretive legal theory, where the theorist 
in question explains what he is doing before he does it, is Smith, n 13 above, Smith expressly 
acknowledges that he draws on historical, prescriptive and descriptive accounts of the law in under- 
taking his interpretive exercise (see text to n 13 above for these terms), but his exercise is and 
remains the interpretive one. Smith also posits four criteria for assessing the ‘goodness’ of a theory. 
These reveal both the distinctiveness of legal theory and the connections that approach has with 
other approaches. The criteria are fit with the data sought to be explained; coherence, being consis- 
tency, non-contradictoriness and (perhaps controversially) unity under a single master idea; moral- 
ity, being the moral appeal or justification of the theory; and transparency, being the extent to which 
the theory fits with the actual words and actions of legal actors. As the third criterion would be 
rejected by many legal positivists, we take no stand on its appropriateness here. See also Weinrib, 
n 5 above, ch 2. 

22 This is not to say that lawyers should not also attempt to produce a wide reflective equilibrium 
considering the case law, but that would be prescriptive legal theory and that lies outside the scope 
of this investigation. Note also that there is much debate as to how wide or narrow interpretive 
legal theory’ reflective equilibrium should be. For instance, integrity theorists argue for a wider 


reflective equilibrium than positivists. We cannot explore this issue further here. 
23 Waddams, 1. 
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Examining Waddams’ argument carefully, one finds two different claims. The 
first is that judges and commentators have as a matter of observable fact disagreed 
as to the structure of the law. This prong of Waddams argument fails. The absence 
of agreement on a matter does nothing to show that there is no fact of the mat- 
ter.” Waddams second claim is rather more subtle: that no single theory can cap- 
ture all of the arguments that have been used by judges to decide any particular 
case. This second claim is the one Waddams relies on most, and it seems reasonable 
to suggest that it constitutes his most important argument against the interpretive 
legal theorist. 

Let us consider Waddams’ discussion of Lumley v Wagner?” Wagner contracted 
with Lumley to sing at his opera house and promised not to sing for another. 
However, Wagner later decided to sing for Lumley’s rival, Gye, apparently in 
breach of her contract.” The primary legal issue in Lumley v Wagner was whether 
the contract between Lumley and Wagner permitted the court to order Wagner 
not to sing for Gye. Waddams maintains that the court answered this question in 
the affirmative, but for a variety of reasons that cannot be captured by any single 
legal theory. For instance, he argues that Lord St Leonards was influenced to 
answer in the affirmative because, inter alia, a letter written by Wagners husband 
had been reported in the press, claiming “England is only to be valued for the sake 
of her money’.”” Apparently, this letter aroused the indignation of the English 
public and, so Waddams claims, led Lord St Leonards to remark: 


men are not suffered by the law of this country to depart from their contracts at 
their pleasure, and to leave the party with whom they have broken their contract 
to the mere chance of what a jury may give in point of damages . . . I have always 
thought that you may attribute a great deal of the right and fair dealing which exists 
between Englishmen to the exercise of that power [of specific performance] in this 
Court . . . This Court enforces where it can, a literal performance, and it is that lit- 
eral performance which is here called a specific performance, which I believe has 
tended to that good faith which exists perhaps to so great a degree in this country, 
and certainly to a much greater degree than in many others.” 


‘Waddams believes that legal theory is unable to accommodate such considera- 
tions. 

Waddams also appeals to Lumley v Gye? where Lumley sued Gye for inducing 
‘Wagner to breach her contract with Lumley. Famously, the Queens Bench main- 
tained that Lumley would have had a cause of action against Gye had Gye ‘know- 
ingly induced’ Wagner to breach. However, as Waddams points out,*° the case had 
been taken to the Queens Bench on a demurrer — the facts had yet to be estab- 
lished. When the case was finally tried, Gye argued that he did not knowingly 





24 See, for example, J. Rachels, The Elements of Moral Philosophy rd edn, New York: McGraw-Hill, 
1999) at 23-5. 

25 Lumley v Wagner (1852) 1 De GM & G 604; 19 LTOS 264. 

26 The reason why this may have been merely apparent is explored below. 

27 Waddams, 29. 

28 Lumley v Wagner, n 25 above at 265; Waddams, 27-28. 

29 Lumley v Gye (1853) 2 El & BI 216. 

30 Waddams, 36. 
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induce Wagner to breach her contract, as he honestly believed that Lumley had 
himself previously breached that contract by failing to provide Wagner with a 
contractual payment in advance. That argument was accepted and Gye escaped 
liability.” 

The basis upon which Lumley v Gye was decided is, in our view, in accordance 
with widely understood legal principles and constitutes no threat to the theoreti- 
cal interpretation of the law. However, Waddams maintains that ‘[t]he general 
tone of the Queens Bench judgments strongly suggests that all the judges 
expected that the courts decision would lead to Gye’s being held liable. Had the 
facts been determined first, it seems very probable that the legal principle would 
have been formulated’ to ensure that Gye was found liable. Hence, Waddams 
concludes, the Queens Bench judges were interested primarily in the outcome 
of the case and formulated a legal principle to ensure the outcome they desired. 
Moreover, if the facts had been different, then the judges would have formulated a 
different principle to ensure the same result. Again, this argument is said to show 
that actual legal decision-making cannot be captured by a theoretical interpreta- 
tion of the law. This must be because the principles enunciated by the judges were 
merely putative justifications for outcomes that were in fact motivated by the 
judges’ intuitive senses of justice. 

Whatever the accuracy of Waddams historical claims, his argument does not 
connect with the theoretical interpretation of the law. If, as Waddams believes, 
legal theorists were reaching conclusions about the intentions of the judges in 
these cases on the basis of prescriptive theories, then they would undoubtedly be 
in error. But this involves two misinterpretations of the theoretical interpretation 
of the law. First, the legal theorist is primarily concerned, not with the reasons 
individual judges may have had for reaching their decisions, but with the best 
explanation for those decisions. Those best explanations may have been articulated 
by the judges who decided those cases in the cases. But, just as probably, they may 
not. Whether or not they were articulated does not in any way determine the issue 
of the existence of a best explanation in theory for any particular 
decision. Consequently, arguments that focus on judges’ actual reasoning cannot 
support an attack on interpretive legal theory. Thus the primary interest of the 
theorist lies not in what intention was in Lord St Leonards’ mind at the time he 
expressed. his reasons in Lumley v Wagner, but in the best explanation for why 
specific performance of a negative covenant is awarded in some cases but 
not in others. It seems likely that an answer to this will depart from Lord St Leo- 
nards actual motivations, particularly if they were as Waddams describes them to 
have been. 

Secondly, interpretive legal theorists do not produce their accounts of the best 
explanations of Lumley v Wagner and Lumley v Gye by examining prescriptive the- 
ories: ‘principles of ethics, utility, logic, elegance, or conformity with a philoso- 
phical or political system or with other legal systems ancient or modern?” The 
best explanations are produced by examining and reflecting on the law (though 











31 Lumley v Gye (1854) 23 LT 66. 
32 Waddams, 38. 
33 Waddams, 22. 
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they may also be inspired by the- concerns that Waddams mentions). 
They are attempts to provide coherent and compelling conceptual accounts of 
the basis and scope of liability; they are attempts to reveal ‘an intelligible order in 
the law’.* 

Similarly, Waddams argues against theorists who seek to minimise 
the role of policy in law by pointing out that judges have in fact been influenced 
by policy.” It is undoubtedly true that judges have been influenced by policy, but 
the point is irrelevant to the issue of the legitimacy of interpretive legal 
theory. The theorists who oppose the judicial use of policy are well aware that 
judges have appealed to policy — that is precisely why they produce arguments 
criticising such practices! The issue for the theorist is not whether policy has been 
appealed to, but whether the appeal to policy can be justified. That question 
cannot be answered by reference to what has happened in the cases. Moreover, 
the question is not whether judges would appeal to policy in an ideal legal system. 
The question is whether the appeal to policy can be justified within the 
intellectual constraints imposed by the legal system as it exists. Again, that ques- 
tion cannot be answered by reference to what has happened in the cases. Judges 
have appealed to policy in the past, but that does not justify that appeal any 
more than the fact that judges have said that liability for negligent misrepresenta~ 
tion is based on the claimants foreseeable reliance proves that the ‘reliance 
view’ is true. i 

Interpretive legal theory is nothing more (nor less) than the attempt to under- 
stand legal concepts in terms of their meaning. This is perfectly compatible with 
the quite different, and also important, attempt to understand legal concepts in 
terms of their origin and development. Legal history and interpretive legal theory 
are not in competition; they are partners in developing our (clearer and better) 
understanding of private law. Historians of political thought do not insist that 
interpretive political theory” is impossible because Margaret Thatcher and 
Edward Heath had their serious disagreements, or because politicians might act 
more often than not from selfish motives. Nor do historians of science attack phi- 
losophers of science simply because Einstein developed a theory that differed 
from Newtons, or because there are disagreements about creation science and 
evolution.” It is a mark of significant confusion, and a matter of concern, that 
some legal historians and others seem, as Waddams does, to wish to adopt a dif- 
ferent approach. Interpretive theoretical reflection is common to all areas of 
human endeavour. It is entirely unclear to us why private law should be any 
different. 





34 Smith, n 13 above, 5; Weinrib, n 13 above, ch 2, 

35 See, for example, Waddams, 20. 

36 Political theory may be interpretive or prescriptive. Examples of the former include attempts to 
capture coherently and compellingly certain political perspectives: conservatism, liberalism, soci- 
alism, etc. One can do this without believing in the political perspective one is examining. For 
instance, one can theorise about the politics of the Third Reich without endorsing National Soci- 
alism. 

37 For discussion of the relationship between theory in science and theory in law, see A. Levin, ‘Quan~ 
tum Physics in Private Law’ (2001) 14 Can J L & Juris 249, 
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LEGAL CHANGE 


Waddams’ second criticism of legal theory is that it is inconsistent with legal 
change.” As Waddams puts it, ‘where liability is imposed in novel circumstances 
the conclusion cannot be derived from a pre-existing map.” 

Legal history is the study of legal change.*° A map of the law drawn by an 
historian at a particular moment in time would aim to capture the particular facts 
about the law at that time, so as to distinguish it from any map of the law drawn at 
some other time. In a similar manner, a history class room may contain a series of 
maps showing the changes in the political topography of Europe in the period 
between, say, the final act of the Congress of Vienna 1815 and the Treaty of Ver- 
sailles 1919. On this understanding of the role of mapping, it follows that maps 
need to be constantly altered and that conclusions about the shape of future maps 
cannot be deduced from the shape of the current ones. There is no reason to doubt 
that the same will be true of maps of private law. That law can be mapped descrip- 
tively only at a particular moment in history. Waddams concludes that this shows 
that interpretive legal theory, which involves mapping the law in terms of its 
enduring concepts and categories, is impossible. Once again, however, this argu- 
ment reflects a misunderstanding of interpretive legal theory. 

The task of'a theoretical map of the law is not to elucidate particularities about 
the law. Still less is it to distinguish the law of a particular period from the law of 
other periods. Rather, it is to illuminate the law’s fundamental and enduring 
structure. At that level, Waddams argument has no bite. As Martin Stone has said: 


No doubt, the law exhibits many variations, which it may be profitable to study, in 
different cultures and times. But this does not contradict the thought that these var- 
iations share a general form, any more than the fact that there are different genres of 
music or different social moralities entails that there is nothing to say about music or 
morality in general. Indeed, it may plausibly be said that the law’s variability requires 
there to be something of a more formal and general sort to say, for it shows that we 
are prepared to treat the concept of law as an abstract unity applicable to just such— 
and-such instances, Where variation is intelligible, so, it would seem, is the idea of 
form. 


As interpretive legal theory is not an attempt to describe the law at any particular 
moment, but to capture its general structure, the fact of legal change of the kind 
discussed by Waddamis presents no threat to interpretive legal theory. In fact, inter- 
pretive legal theory will often call for changes to details of positive law. 
Moreover, when one considers the kind of theories that Waddams is attacking, 
it becomes clear that his argument cannot succeed. For instance, Peter Birks’ tax- 
onomy of the law of obligations divides that law into the following categories: 
consents, wrongs, unjust enrichments, and other events. Birks adopted this divi- 








38 Waddams, 12-13. 

39 Waddams, 13. 

40 Waddams, 12. 

41 M. Stone, ‘Formalism! in J. Coleman and S. Shapiro (eds), The Oxford Handbook of Jurisprudence and 
Philosophy of Law (Oxford: OUP, 2002) 166 at 182 (emphasis in original; citation omitted). 
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sion because, inter alia, he believed it corresponds to facts about the nature of events 
themselves. That is, it is a fact about the world, not merely about the law, that an 
event is a consent, a wrong, an unjust enrichment, or an other event’. Accordingly, 
even if Birks was mistaken, his division of the law is premised on distinctions that 
cannot — cannot as a matter of logic — be disproved by legal history. Again, and 
not surprisingly, this is widely recognised in disciplines outside law. Political his- 
tory does not determine the truth about theoretical understandings of politics, 
nor, in our view, can or does legal history determine the truth about legal cate- 
gories. 


THE INTERRELATIONSHIP OF LEGAL CATEGORIES 


‘Waddams’ third argument against interpretive legal theory is that mapping and 
categorising the law leads to the false notion that legal categories are exhaustive 
and mutually exclusive. He repeatedly insists that it is impossible to understand 
the law of obligations independently of the law of property.” But it is quite 
unclear who in the world of interpretive legal theory is meant to have denied this. 
A defendant cannot commit a conversion (a wrong)” against a claimant unless 
the defendant takes the claimant’s property; a defendant cannot owe a claimant a 
duty of care in respect of chattels that are not the claimant's; and so on. No legal 
theorist Waddams singles out for attack has, to our knowledge, denied. this inter- 
relation between the law of wrongs and the law of property. Hence the claims that 
Waddams makes, that ‘many legal issues have been resolved not by subordination 
to a single concept’ and that ‘[n]o convincing argument has been adduced in 
support of the idea that simultaneous commission of two wrongs means that 
one must be excused’, embarrass no one. 

It is curious that Waddams adopts this argument, given his reliance in so doing 
on the metaphor of mapping. His suggestion amounts to the idea that mapping a 
‘thing divides that thing into exhaustive and mutually exclusive domains. But that 
must be mistaken. There would not be much point in having a street map that 
separated where one presently was and where one wanted to go to into mutually 
exclusive areas. The point of a street map is to elucidate both the differences and 
the connections between the parts of the area it maps. Similarly, theoretical maps 
of the law elucidate both boundaries and connections between legal concepts. 


LEGAL COMPLEXITY 


‘Waddams insists that interpretive legal theory underplays the complexity of the 
law and therefore concludes that interpretive legal theory falsifies its subject mat- 





42 See especially Waddams, ch 9. 

43 In fact, there is debate as to whether conversion properly belongs to the law of wrongs: see 
R. Grantham and C, Rickett, above n 15 at 284. We pass over this issue here, and concede to 
‘Waddams that conversion relies on both property and obligation. 

44 Waddams, 142. : 

45 Waddams, 143. 
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ter.*° If legal theorists ignored or marginalised aspects of legal history and did so 
because those aspects did not fit the theorists’ prescriptive theory, then Waddams 
would be right. The interpretive theorist, however, does neither of these things. 

Waddams is correct in his assertion that interpretive legal theorists tend to 
ignore much of the detail of court room argument and often disregard the com- 
plexities of actual judgments, but that is no criticism of interpretive legal theory 
itself. If the aim of interpretive legal theory is to discover the best explanations for 
legal outcomes, why should the theorist incorporate in her theory arguments she 
believes to be flawed simply because they were the arguments used in the court or 
in the judgment? Moreover, it is wrong to argue that simplification has the con- 
sequence of falsification. First, a key task of the interpretive legal theorist is to 
clarify right reasoning. Part of this task is to identify bad or poor argumentation 
so that it can be excised. This process must obviously result in a type of simplifica- 
tion: the bad arguments are removed, leaving a more coherent and orderly 
remainder. But it is wrong to think of this as falsification. 

Secondly, interpretive legal theorists focus on the structure of the law. In doing 
so, they may elucidate principles to be used in judicial decision-making. This sim- 
plifies the law in the sense that particulars (specific legal rules, for instance) that 
may appear to have no pattern are captured in one principle, or in a consistent set 
of several principles.” Again, this process will simplify the law, but it does not 
lead to any falsification. 

Thirdly, while the theorist may enunciate principles, generally she does no 
more in addition than indicate briefly how those principles should be applied in 
practice. For instance, the theorist may say that contractual obligations arise from 
consent, while recognising that courts have a great deal of work to do in deter- 
mining whether consent exists in particular cases. Although the theorist does not 
discuss in detail the application of her enunciated principles, and in that sense it 
might be suggested that she is simplifying the law, it is not correct to regard this as 
a falsification of the law. The theorist is not describing the process of judicial or 
other application of the principles, so she cannot be accused of, and indeed she is 
not, falsifying that process. 

Again, Waddams’ arguments are curious given his use of the metaphor 
of mapping. It is no criticism of a map that it simplifies its subject matter. There 
would not be much point in having a street map that was as complex as 
the streets it sets out to map. (For one thing, where would one put it?) Of course, 
legal maps do not capture the complexity of the law as a whole. They could not 
perform their mapping function if they did. Just as street maps ignore detail in 
order to allow a driver to find her way around the area more easily, so legal maps 
ignore detail — applications of principle to sets of facts, legal procedures, etc — in 
order to allow the lawyer to find her way though the maze of legal concepts more 
effectively. 





46 Waddams, 2. 
47 Perhaps the greatest example of this in the common law is Lord Atkins generalisation of the then 
compartmentalised law of negligence in MAlister (or Donoghue) (Pauper) v Stevenson [1932] AC 562. 
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DOES INTERPRETIVE LEGAL THEORY MISDESCRIBE THE 
ACTIVITY OF JUDGMENT? 


Waddams fifth claim is that interpretive legal theory is shown to be mistaken by 
the fact that the law is not ‘mechanical’, that it does not function through the 
application of ‘trict logic’, and that legal decisions cannot be predicted by a com- 
puter.** Waddams is clearly right about this. But that is why no one has ever 
believed the contrary. Legal theorists enunciate principles. But legal principles 
do not apply themselves. Nor is it possible (at least not yet?) to programme a com- 
puter to do so. The application of legal principles requires legal judgment. Wad- 
dams concludes that this implies that any legal principle must be applied with an 
eye to policy or to other concerns external to that principle.” But that is wrong. If 
A’s friend, B, who has a drinking problem, asks A to buy him a drink, A knows 
that she must act as a good friend. Of course, the principle ‘Be a good friend’ does 
not mechanically determine what A should do. But making a judgment about 
how a good friend’ would behave does not require A to consider ‘policy’ or con- 
cerns other than friendship itself, since the principle only requires good friend- 
ship. Similarly, as a matter of legal principle, consequential loss is recoverable for 
_ breach of contract only if it was in the reasonable contemplation of the parties at 
the time of contract formation.” It is often difficult to work out on any set of facts 
what was in the reasonable contemplation of the parties at the time of formation. 
But that does not mean that we have to go beyond the principle in favour of pol- 
icy or something else. The need for judgment arises because there is a gap between 
the world and our minds. For instance, we must judge whether the facts of a par- 
ticular case fall under the principles that we have in mind because there is an ineli- 
minable gap between the facts and the principles. Accordingly, it is impossible to 
fill this gap by appealing to other principles or policies, because there would 
always be a gap between those other principles and policies and the world. That 
is the very reason why judgments must be made.™ 
The five central arguments that Waddams makes in support of his thesis that no 
single theory can capture the private law, and that therefore private law cannot be 
mapped, all fail once one understands the sense in which the interpretive legal 
theorist attempts to capture the law. However, there is more to be said about Wad- 
dams project than this. It has, we think, other, deeper problems. To these we now 
turn. 


RATIONALITY AND LEGAL ARGUMENT 


Although Waddams rejects the notion that any one theory can explain the law, he 
insists that the law is rational. ‘[A]n examination of the past does show that 





48 For example, Waddams, 2, 17, 34, 39. 

49 Waddams 2. See also P. Cane, ‘Corrective Justice and Correlativity in Private Law’ (1996) 16 OJLS, 
471, 478—480. 

50 Hadley v Baxendale (1854) 9 Ex 341. 

51 For discussion of the nature of judgment, see I. Kant, Critique of the Power of Judgment (P. Guyer and 
E. Matthews trans, Cambridge: CUP, 2000). 
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Anglo—American law has in practice accommodated a high degree of imprecision 
without abandoning reasoned argument or intellectual attention to influential 
concepts’ In this way he maintains that his position is compatible with the 
notion that legal reasoning is genuinely rational.” However, in our view it is dif- 
ficult to see how this can be true. 

Consider Waddams account of White v Jones.°* On Waddams view, the decision 
in that case cannot be explained by any single category. Instead, ‘the breach of con- 
tract and the negligence [arguments] when combined with considerations of 
unjust enrichment, public policy, and general considerations of justice amounted 
cumulatively... to a sufficiently persuasive case.” This is probably an accurate 
description of White v Jones, but it does not answer the question as to whether 
the case was rightly decided. Interpreted on that level, the claim would be that, 
although the decision in White v Jones cannot be justified by an appeal to any one 
of contract, negligence, unjust enrichment, public policy, or general considera- 
tions of justice, if all these concepts are added together, the desired result is 
achieved. But this is an inadequate explanation of the case. It is entirely unclear 
how a list of concerns, each insufficient in itself (ie, each of which on its own 
would lead to a finding of no liability), can combine or aggregate so as to justify 
liability.°° If we were to take Waddams view seriously, we would of necessity be in 
the position of saying that liability is justified because the case exhibits an issue 
that is sort of like contract, similar to negligence, bears a passing resemblance to 
unjust enrichment, is kind of relevant to public policy, and is somewhat supported 
by general considerations of justice. If this is the best that can be said to justify any 
particular legal decision of a superior appellate court, let alone other decision- 
makers in a legal system, then law as a discipline must be regarded, in our view, 
as intellectually bankrupt. Conversely, if it is true that a list of these concerns can, 
in any case, be added together to generate liability, then one must show how the 
aggregation generates the conclusion reached. Apart from his assertion that this is 
so, Waddams makes no such case as he discusses the aggregation of concerns in 
White v Jones.” But any supporter of the decision simply must undertake that task. 








52 Waddams, 17. 

53 Waddams, 232~233. 

54 Waddams, 53-55. 

55 Waddams, 55. 

56 Recall that ‘justify’ is being used in an interpretive rather than prescriptive sense. 

57 Itis important to note that Waddams position is not consistent with a pluralistic legal theory. This is 
because, while pluralism allows the positing of two or more goals or values that are incommensurable, 
it does not permit appeal to inconsistent approaches. For instance, a classical utilitarian, who is a 
monist, insists that utility is pleasure and that right action maximises utility. Hence, right action 
maximises pleasure. Conversely, a pluralistic utilitarian may allow that utility includes pleasure, 
friendship, and knowledge, for example (where friendship is valuable in itself, rather than merely 
for the pleasure it brings, etc). But the pluralistic utilitarian moral philosopher would still insist that 
right action maximises utility. The pluralistic utilitarian denies that the injunction ‘maximise uti- 
lity’ refers the agent to a single value or to a single set of commensurable values. However, the 
pluralistic utilitarian could not accept that right action sometimes maximises utility but sometimes 
does something else, unless she can show why the agent sometimes should maximise utility and 
why she sometimes should not. It is precisely that step that Waddams insists the law does not need 
to make. Hence, Waddams' thesis is an attack on theory in general rather than an attack only on 
monistic theories. i 
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Moreover, if the law is based on contradictory reasoning — not merely as a matter 
of history but as a matter of interpretive theory — then it must be irrational. That 
is, if Waddams claim were not simply that judges and other legal decision-makers 
have actually appealed to reasons that cannot be combined into a single theory, 
but that the best explanations of the law cannot be combined into a single theory, 
then it must follow that the law is incoherent. If the reasons required to justify 
White v Jones cannot be incorporated into a single interpretive theory, then this 
implies either that White v Jones actually cannot be justified or that the justification 
of White v Jones need not be coherent.” But this latter claim is itself incoherent. If 
the justification’ is incoherent, then it is meaningless and cannot amount to a jus- 
tification. Thus a fundamental problem for Waddams thesis is found in the notion 
of coherence: if the law is coherent, then it has a pattern and it can accordingly be 
mapped. Conversely, if it cannot be mapped, then it cannot have a pattern and it is 
incoherent.” Waddams cannot maintain at the same time both that the law is 
coherent but that it cannot be mapped. 


LEGAL THEORY, LEGAL HISTORY AND LAW 


Close to the end of his book, Waddams insists, quite correctly, that interpretive 
legal theorists must begin with the case law as it is.°° Hence, legal history provides 
the theorist with her starting point. But Waddams fails to appreciate what it is that 
the legal theorist does and must do beyond this starting point. As argued earlier, 
the interpretive legal theorist must engage in a process of reflective equilibrium. 
Crucially, not only does this process aptly describe the nature of legal theory, but 
it also captures the type of legal analysis in which, in particular, appellate courts 
engage. In this sense, then, law is theory. Let us recall that it is a consequence of 
‘Waddams' thesis that interpretive legal theory is inconsistent with legal change. 
Obviously, this claim would be false if judges appealed to interpretive legal theory 
in altering the law. That is precisely what they in fact do. Interpretive legal theory’, 
in the sense we have been using the term, is synonymous with what is done in 
appellate courts and in university law schools: doing ‘interpretive legal theory’ is 
doing law (or, as we prefer to say, lawyering). The attempt of the legal historian to 
downplay interpretive theory amounts to an attempt to force us to ignore law and 
lawyering. 

This should not be understood as a criticism of legal history qua history. The 
historian has an important role to play in describing the legal developments of the 
past. But if the historian insists, as Waddams insists, that historical facts determine 





58 An alternative is to argue that legal reasoning is particularistic. For moral particularism, see for 
example J. Dancy, Moral Reasons (Oxford: Blackwell, 1993). However, it would need to be argued 
that particularism was appropriate in law. This, of course, would be a theoretical, not an historical 
argument. For the argument that particularism does not belong in law, even if it provides an appro- 
priate account of ethical responsibility, see A. Beever, ‘Particularism and Prejudice in the Law of 
Tort? (2003) 11 Tort Law Review 146, 157-66. 

59 E Jackson et al, ‘Particularism and Patterns’ in B. Hooker and M. Little (eds), Moral Particularism 
(Oxford: Clarendon Press, 2000) 79. 

60 Waddams, 223. 
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how the law must be understood, then this is a departure from lawyering as it is 
generally understood both in courtrooms and in university law schools. History 
is objectionable qua legal theory, and i it is legal theory, not legal history, that lies at 
the heart of lawyering. 

In most areas of life, history and i interpretive theory are seen as compatible and 
even as supportive disciplines. Historians of political thought are often important 
contributors to political theory of both the interpretive and prescriptive kinds. 
Likewise, the history of philosophy, which is largely interpretive, is an important 
sub-discipline within philosophy itself: There is no reason things should be differ- 
ent in law. Legal history has much to tell us about the origins and development of 
our understanding of legal concepts. Interpretive theory is essential for discover- 
ing what those concepts mean. And legal history can be most informative for the 
interpretive legal theorist in revealing the ways in which the law has been 
theorised in the past, opening up alternative avenues of understanding. In that 
sense, history and theory are partners rather than competitors.” 


CONCLUSION: POLICY, LAW AND THE LEGAL ACADEMIC 


In the end, Dimensions of Private Law fails to achieve its task because it refuses to 
understand interpretive legal theory in its own light. Instead, it insists that 
enquiry into law be either prescriptive or historical. As a consequence, there is 
nothing in Dimensions of Private Law that will cause the interpretive legal theorist 
to give up her work. The theorist has a place of abiding importance in the world 
of law, particularly in that world’s appellate courts and university law schools. 
Recall the discussion earlier of the explanatory power of the consent view ver- 
sus the reliance view of negligent misrepresentation. There it was suggested that 
the consent view has more explanatory power than its rival because it can account 
for the scope of liability for negligent misrepresentation without having to appeal 
to policy. Perhaps we have reached the stage where it is difficult to appreciate the 
importance of that point. Particularly (but by no means exclusively) in the law of 
tort, we have become so blasé about appealing to policy that the appeal itself sel- 
dom even attracts attention.” But, in the light of the argument above, it must 
now be clear that the appeal to policy must always be problematic. This is because 
policy must be appealed to only if the existing explanations of the law are mani- 
festly inadequate (as the reliance view of negligent misrepresentation, in our view, 
is). The danger is that, as an appeal to policy becomes a more frequent practice, 
academic lawyers will appeal to policy rather than attempt to refine their under- 
standings of private law so that they are no longer inadequate. If this occurs, then, 
with respect to the private law, academic lawyering will no longer exist as a dis- 
cipline. As Geoffrey Samuel recently, and rhetorically, asked: ‘can it seriously be 
argued that “policy” is anything less than a passerelle to other knowledge disci- 








61 See, for example, Q. Skinner, Liberty Before Liberalism (Cambridge: CUP, 1998). Skinner’s work 
reveals the importance that the history of political thought can have for political thought itself. 

62 Of course, sometimes commentators object to the specific policies adopted by the courts, but few 
now object to the notion of an appeal to policy in itself. 
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plines?’® Accordingly, the concern is that academic private lawyers will come to 
rest content with understandings of the law that are manifestly inadequate and 
will not attempt to improve on them, but will instead prefer to explain away 
the inadequacies by reference to policy, which is merely a veiled reference to other 
disciplines. On this view, academic private lawyers will have abandoned the pri- 
mary task of the academic lawyer, which is to treat the law as an academic disci- 
pline.®* 

_ This is not speculation; it has already occurred in some areas, and it appears to 
be spreading to others. Consider, for instance, the modern law of negligence. The 
majority of academic negligence lawyers view the law of negligence as consisting 
of a general principle (you are responsible for loss caused by your negligence) 
coupled with an extremely long list of exceptions to this principle (the ‘control 
mechanisms’ of the duty of care, remoteness, the defences, the exceptions for eco- 
nomic loss, and so on) which are justified by a host of policies that refer to con- 
cerns such as economics, social philosophy, ethics, family values, and so on. 
Conspicuous by its absence is the attempt in mainstream negligence law analysis 
to revise the general understanding of negligence to provide a better legal under- 
standing of the law so that the routine appeal to policy is not necessary. In fact, 
this project is sometimes dismissed as entirely naive.” But this is nothing less than 
a surrender of the notion that law is an academic discipline. 

Another area in which this slide to policy can be observed is in the increasing 
support for discretionary remedialism in private law." The idea is that the reme- 
dial rules that exist at present sometimes produce injustice and so should be dis- 
carded, or at least softened, in favour of judicial discretion. But an academic 
lawyer committed to his discipline would — and should — argue instead that the 








63 G. Samuel, ‘English Private Law: Old and NewThinking in the Taxonomy Debate’ (2004) 24 OJLS 
335, 343, 

64 The claim is not that all academics working in law schools must do interpretive legal theory. It is 
certainly not inappropriate for some academic lawyers to concentrate on history rather than on 
theory, for instance. Nor does it follow necessarily that law schools should be staffed predomi- 
nantly with interpretive legal theorists. Perhaps some law schools should focus on the economic 
implications of the law rather than on law per se, for instance, or investigate the law from other 
empirical perspectives. Rather, the claim is that interpretive legal theory is the central task of the 
academic lawyer in general in the sense that the provision of interpretive legal theory is a distinctive 
and primary role of the legal academy. It is widely recognised that contract, say, is more central to 
the discipline of law than is, say, family law, but this does not itself imply that contract is more 
important than family law or that law schools should have more contract lawyers than family law- 

ers. 

65 See, for example, S. Todd, ‘Negligence: The Duty of Care’ in S, Todd (ed), The Law of Torts in New 
Zealand (Wellington: Brookers, 3rd ed, 2001) 140, 142-143, See also J. Fleming, The Law of Torts (Syd- 
ney: LBC Information Services, 9th ed, 1998) 115, who goes even further. For discussion, see 
N. J. McBride, ‘Duties of Care ~ Do they Really Exist?’ (2004) 24 OJLS 417. 

66 The exceptions, such as Weinrib, above n 15, ch 6, are in fact major targets of Waddams criticism. 

67 J. Stapleton, ‘The Golden Thread at the Heart of Tort Law: Protection of the Vulnerable’ (2003) 24 
Aust Bar Rev 135, 136. 

68 See, for example, S. Evans, ‘Defending Discretionary Remedialism’ (2001) 23 Sydney L Rev 463; 
D. Wright, ‘Discretion with Common Law Remedies’ (2002) 23 Adelaide L Rev 243. Cf P. Birks, 
‘Reviews and Notices’ (1999) 115 LQR 681; P. Birks, ‘Three Kinds of Objections to Discretionary 
Remedialism’ (2000) 29 U Western Australia L Rev 8; P. Birks, ‘Rights, Wrongs and Remedies’ 
(2000) 20 OJLS 1. See also D. Jensen, “The Rights and Wrongs of Discretionary Remedialism’ 
[2003] Singapore J Legal Studies 178. 
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rules as they currently exist must be reformed so as better to reflect the legally rele- 
vant norms involved. On its face at least, the call for discretionary remedialism is 
an abandonment of law as a discipline. 

In all areas of private law, interpretive legal theory must, and must be per- 
mitted, to return to the mainstream. If the interpretive theoretical approach is 
more and more marginalised, then law will cease to hold any position as a disci- 
pline in its own right. It will become, at best, the handmaid of some other disci- 
pline or series of disciplines, and legal academics will be replaced by academic 
economists, political philosophers, and the like, who merely interpret case law 
and other legal material through the lenses of their own disciplines. Perhaps even 
worse than this, academic lawyers will become the handmaids of judges, and will 
see their role as being merely to summarise judicial decisions in clear and accessi- 
ble ways, perhaps coupled with criticism based on little more than raw intuition. 
Indeed, as we have indicated, there are signs that that is exactly what is beginning 
to happen. We must remember that there is a distinctive task for academic lawyers. 
That task only begins at the point where the judgments end. And the task is legal. 
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W. Wesley Pue and David Sugarman (eds), Lawyers and Vampires: Cultural 
Histories of Legal Professions, Oxford: Hart Publishing, 2003, 410pp, hb 
£50.00, pb £27.50. 


First, a few quibbles. The editing and/or copy-editing falls down badly in places 
and mars the overall effect of what is otherwise a well-produced book in keeping 
with the high production values which Hart Publishing has set for itself. Given 
the somewhat overlapping nature of some of the contents, an index would have 
been helpful. Some of the typographical errors grate (eg ‘dinning’ for ‘dining’) and 
there are some infelicitous expressions (most irritating was ‘feeding off of’). More 
seriously, the collection has a somewhat amorphous structure. The editors’ 
attempt to impose some shape on the contributions — the book is divided into 
four sections entitled The Formation of Lawyers, Lawyers and the Liberal State, 
Work and Representations and Lawyers and Colonialism — seems a little forced 
and does not do much to address this problem. The editors make a valiant attempt 
to pull it all together in their introduction; I will comment separately on that 
towards the end of this review, after attempting to give something of the flavour 
of the substantive contributions. 

The title of the book, while no doubt racy, is misleading. One contribution, by 
Anne McGillivray, discusses law modernity and professionalism in Bram Stoker’s 
Dracula; for the rest there is nothing about vampires, not even by way of allusion. 
The sub-title, Cultural Histories of Legal Professions, infuses some of the contri- 
butions rather more than others. In terms of delivering on this promise, the book 
succeeds to a degree in using culture to counterbalance the now mainstream the- 
ories of professionalism with their emphasis on market control as espoused by the 
likes of Rick Abel. But the geographical and cultural references are somewhat 
limited — the UK, France, Germany, Sweden, Canada, Australia, the USA, Italy 
and Switzerland. Nothing on India, Pakistan, China, Japan, anywhere in Africa, 
or even, with the limited exception of Italy (because it comprises only part of one 
chapter), Mediterranean societies. 

Having said that, even with this limited sample of comparators, heavily 
weighted towards northern Europe and the British diaspora, there are generic 
problems in producing effective ‘cultural histories’ which are visible in many of 
the contributions. In particular, how much cultural history can be presupposed 
by an author constrained by word limits and necessarily required to talk about 
the legal profession? How many sedimentations of past professional experience, 
political experience, religious experience and so on need to be uncovered and laid 
out in order for the reader to place the narrations of events related to the legal 
profession in an appropriate cultural context? This is a fine balancing act and some 
of the contributors succeed better than others in achieving it. 


© The Modem Law Review Limited 2005 (2005) 68(2) MLR 338-348 


Published by Blackwell Publishing, 9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA 


Reviews 





The editors acknowledge that the overall impression resulting from the contri- 
butions is one of ‘diversity and difference’ in subject-matter and approaches. They 
assert that the institutional, cultural and social differences between ‘the various 
nation states and their legal systems often seem very large indeed’ (p 21), as are 
differences between imperial centres and colonial peripheries, and provincial 
and urban locales. Certain common features, however, are also visible, they claim: 
‘the heterogeneity of most national legal professions, and their preoccupation 
with order, status (as well as economic self-interest), social exclusiveness, masculi- 
nity, legal learning and ritual (ibid). ‘Overall’, they suggest, ‘the essays help 
us to understand the complex ways in which legal professions are culturally 
constructed’ (ibid). As I have already indicated, this is as much as anything else 
code for rejecting the market control theory, ‘however valuable that may be’ 
(p 22). 

The desire to move beyond such reductionism is to be commended; but com- 
plex modes of cultural construction are a rather anodyne way of complementing 
or supplementing it. Some of these cultural factors are features of the wider 
society, eg masculinity in most of the periods covered by the contributors. Rela- 
tionships with wider elites are largely consequential upon differential patterns of 
state-building (see Siegrist’s contribution). This is not to say that lawyers did not 
play an active part in the shaping of their professional identities, but it is the emer- 
gent state configurations which seem the more decisive on the evidence 
presented here. Legal learning and social exclusiveness are often coupled, as essays 
on ante bellum USA and the Parisian bar bring out sharply and with some wel- 
come wit. Some of the chapters also throw up interesting counter-intuitive 
findings. For example, the formalisation of the legal professions in Canada, 
partly inspired by the desire to emulate the United States even while strange 
fantasies were harboured about Canadas future role as leader of the Empire, 
was led by the outback lawyers from the newly and rapidly settled Western pro- 
vinces rather than by professionals from the more ‘civilised’ East. The elaborate 
rules of the Paris bar on the voluntary nature of barristers’ fees (honoraria) 
and on the obligation to provide free legal services to the poor was another 
surprise, although there were no surprises in the complex reasons why the 
elite of that bar imposed these requirements largely on newcomers and 
would-be entrants. 

The aim of the book appears to be to assess the influence of cultural differences 
or variables upon the evolution and shape of different legal professions. But it 
remains unclear in designing such a project what kinds of comparisons will best 
facilitate its delivery. As I have suggested, one way of organising this would be to 
use some kind of taxonomy of state traditions and patterns of state-building, 
(which might or might not include the variables of strong and weak states and 
societies) in order to direct the study of lawyers and culture. But at least this col- 
lection makes a start. 


Tim Murphy* 
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Mihaly Ficsor, The Law of Copyright and the Internet: The 1996 WIPO 
Treaties, their Interpretation and Implementation, Oxford: Oxford Univer- 
sity Press, 2002, li + 792pp, hb £125.00. 


Digitisation and networking, particularly via the Internet, present a variety of new 
opportunities for copying and distributing works which may be protected by copy- 
right and related rights. These developments have caused increased concerns regard- 
ing the best methods to safeguard the rights of authors, performers and producers 
and have also highlighted the need for international co-operation with regard to 
these issues. This demand is primarily met, at the time of writing, by the WIPO 
Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty 
(WPPT), both of which were adopted at the Geneva conference in December 1996. 
The focus of these treaties is clear from their collective name — the ‘Internet treaties’. 

The Treaties are famously controversial. In particular, Article 5 of the WCT, 
which provides that databases ‘constitute intellectual creations’ and are to be ‘pro- 
tected as such’, was seen in the US to be a challenge to the decision in Feist Publica- 
tions, Inc. v Rural Telephone Service 499 US 340 (1991); and Article 11 of the WCT, 
which requires contracting parties to provide effective legal measures against the 
circumvention of effective technological measures used by authors. . .that restrict 
acts in respect of their works which are not authorised’, was also considered to be 
troubling. One particularly worrying aspect of the treaties is that individual Con- 
tracting States may make different interpretations of the treaty provisions. The 
United States, for instance, has taken a particularly narrow interpretation of Arti- 
cle 11 in its implementation through s.1201 of the Digital Millennium Copyright 
Act 1998, while a more expansive interpretation has been followed by the Eur- 
opean Union in Article 6 of the Directive on Copyright and Related Rights in 
the Information Society. What is needed is a simple guide to the provisions of the 
‘Treaties, the background to their implementation and the reason for the final 
wording of the key sections. At 792 pages Mihály Ficsor’s book cannot be 
described as a ‘simple guide’, but what it lacks in brevity it more than makes up 
for in depth of coverage. The book takes as its focus the Geneva conference, at 
which Ficsor, as Assistant Director General of WIPO, was a key participant, and 
in four sections looks back at the history of the meeting, discusses its agenda, ana- 
lyses its outcome (the Treaties), and looks forward to the future. 

Section I is particularly useful. Taking as its starting point the twin revisions of 
copyright in Stockholm (1967) and Paris (1971), Ficsor traces the evolution of 
copyright norms from 1971 to the 1996 meeting. This is valuable as most discus- 
sions tend to progress directly from the Paris Convention to the 1996 Treaties with 
little regard to developments in between. In doing so, Ficsor demonstrates the 
urgency which was felt by the participants going in to the 1996 meeting, particu- 
larly following the adoption of TRIPS in December 1992 (p 25). The remainder 
of section I is a valuable insider’s account of the meeting which is at turns interest- 
ing (the discussion of the conduct of the extra session at pp 47—48 being a case in 
point) and informative (in particular, the account of the role of the European 
Community delegation at pp 64-69), without necessarily giving a deeper under- 
standing of the final texts. Section II mirrors Section I in several respects. It too 
examines changes in society since the last copyright revision, but instead of the 
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analysis of normative changes found in Section I, it examines technological 
changes, and in particular the challenge of digitisation. In four lengthy chapters 
(Chapter 5 is 140 pages), Ficsor examines how digitisation affects reproduction and 
transmission of materials, and limits their use and management through technical 
protection measures. Here some of the weaknesses in Ficsor’s treatment start to 
emerge. Like section I, this is rather narrative in style with the commentary 
centred upon particular events such as the Mexico City Symposium of 1995 on 
digital interactive transmissions (pp 203-206) or reports such as the US Green 
and White Papers on the National Information Infrastructure (pp 317—324). In 
focusing on the detailed background discussion and documentation, Ficsor loses 
sight of the bigger picture. This section is least susceptible to a detailed analysis of 
documentary materials as most of the key developments in technology in the last 
twenty years are of wide sociological and cultural impact: such impact cannot be 
adequately measured and recorded in documents, in particular preparatory docu- 
ments for symposia and treaty negotiations. Once the discussion moves on, in 
section III, to an analysis of the WCT and WPPT, Ficsor again finds himself on 
more solid ground. Like section I, the kind of detailed analysis found here is 
insightful and valuable. Ficsor is clearly a man who is happiest dealing in the detail 
of black letter law, rather than in the broad sweep of socio-legal discussion, and in 
section III he employs his eye for detail to excellent effect, breaking down each 
article of both treaties to their component parts and analysing them closely. In his 
final section Ficsor looks tentatively to the future. Again, however, he tends to 
focus on hard facts and current issues, such as the work of the Audiovisual Perfor- 
mances Committee (pp 668-700) and the Manila Symposium on Broadcasting, 
New Communications Technologies and Intellectual Property (pp 702-704). Like 
section II there is a feeling that the author is playing to his strengths and looking 
to the detailed negotiations, rather than examining weaknesses in the Treaties. 

Overall, this is a book where the strength is in the detail of the authors knowl- 
edge of not only the key documents, but also the preceding negotiations. It is 
extremely detailed, perhaps too much so at times as reading the text can be some- 
what dry in parts. That aside, though, it is a first rate reference text for any lawyer 
or academic who is looking to get inside the text of the WIPO treaties. 


Andrew Murray* 


Declan Roche, Accountability in Restorative Justice, Oxford: Oxford Univer- 
sity Press, 2003, xv + 316pp, hb £50.00, pb £19.99. 


In an article published in the same year as Accountability in Restorative Justice, Roche 
asked if we were becoming gluttons for restorative justice’ (‘Gluttons for Restora- 
tive Justice’ (2003) 32 Economy and Society 630). It certainly feels like it. Over the last 
decade, and in particular since the start of the new millennium, there seems to 
have been more written and talked about restorative justice than any other crim- 
inological topic. In addition to the published work, there have been numerous 








“London School of Economics. 


© The Modern Law Review Limited 2005 341 


Reviews 





national and international conferences and seminars each year held within and 
outside the academy and a stream of e-conversations taking place weekly on var- 
ious restorative justice email lists. Unfortunately, much of this work is evangelical, 
rather than academic and critical. Quantity, rather than quality, has prevailed. 
There have, however, been notable exceptions. Lately, there have been several 
first-rate edited collections and monographs on restorative justice. Accountability 
in Restorative Justice is one such book. 

Like many of us who have carried out research in this field, Roche became 
interested in the potential of restorative justice in the mid 1990s. However, whilst 
keen to explore its potential he was also alive to its pitfalls. Informal justice’ has for 
too long been seen as supportive and friendly by some followers of restorative 
justice, but informal can sometimes mean exclusionary, harsh, erratic and dispro- 
portionate. Roche did not approach this topic from an uncritical perspective. On 
hearing the now infamous story of a 12 year old boy from Canberra accused of 
shoplifting, who had been ‘persuaded’ by a restorative justice conference to wear a 
t-shirt emblazoned with the words Tam a thief’, he recognised what others before 

_and since have failed to take seriously: that restorative justice could be cruel and 
vengeful. This notorious incident was one of the triggers for his interest in 
accountability in restorative justice. This intelligent and lucid book asks whether 
or not restorative justice programmes have devised new ways of holding decision- 
makers accountable and goes on to suggest means of doing so. Roche was not the 
first to raise concerns about accountability in restorative processes. Blagg and 
Young, for example, have expressed concerns about police facilitation, with a fear 
that officers could end up as judge and jury (Blagg ‘A Just Measure of Shame? 
Aboriginal Youth and Conferencing in Australia (1997) 34 British Journal of Crim- 
inology 481; Young, Just Cops Doing “Shameful” Business? Police-led Restorative 
Justice and the Lessons of Research’ in Morris and Maxwell (eds), Restorative Justice 
Jor Juveniles (Oxford: Hart Publishing, 2001)). Before Roche, however, no one had 
methodically examined the types of accountability found in this type of informal 
justice and developed a system of accountability in which participants in meetings 
are deliberatively accountable to one another and where the state plays a key role 
in assisting their-deliberations. This is crucial in a system where advocates, in par- 
ticular practitioners, have seemed interested only in offender accountability. As 
Roche explains, practitioners, perhaps feeling defensive in the face of claims that 
restorative justice is a soft option, argue that the process holds offenders accoun- 
table to their victims, and to the wider community. Roche was more interested in 
programme accountability, in particular whether there were procedural safe- 
guards as found in the formal justice system. 

Accountability in Restorative Justice is informed by theoretical and empirical work 
and its findings have clear policy implications. It not only reports on empirical 
analysis of the accountability mechanisms present or absent in restorative meet- 
ings, it also proposes strategies for improving accountability, such as ways to 
minimise the risk of one participant dominating the process. Roche's sophisticated 
theoretical framework of accountability and understanding of the practical pro- 
blems encountered by restorative practitioners was developed from the research 
conducted for his PhD. However, it is important to consider what inferences can 
be drawn from this fieldwork. 
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Taking a case study approach to 25 international restorative programmes in 
schools, the community, the police and other justice departments, Roche carried 
out participant observation of meetings, interviews with practitioners and analy- 
sis of various secondary sources, including programme manuals and evaluation 
research. A thorough appendix, which runs for 45 pages, gives details of the field- 
work: the schemes he studied, with brief descriptions of them, the conferences he 
observed, and the people he interviewed. 

Whilst the research tells us something about many programmes in various coun- 
tries, it does little more than dip into them. Roche did not immerse himself in any 
one programme. It is hard to understand a process when only one or two confer- 
ences are observed (whilst Roche observed eight meetings in New South Wales, 
he saw meetings in the majority of programmes only once or twice). In our own 
work in Thames Valley, Richard Young, Roderick Hill and I observed some 100 
conferences between us, recognising that some meetings are atypical and that 
processes can vary according to a range of factors, not least of which is the status 
and personality of the facilitator. Taking this example, I am confident that a con- 
ference facilitated by one particular police officer in one Thames Valley division 
would look very different from another facilitated by an officer in another divi- 
sion or even a different officer in the same division. This is before the diverse 
offences and personalities of participants are taken into consideration. Similarly, 
Roche selected certain key personnel attached to the various schemes for inter- 
view — usually only a few people — and one might speculate how different his data 
would have been had he spoken to others involved in the schemes. Furthermore, 
he observed some of the conferences as a researcher whilst he participated in others 
as a convenor. It is likely that he missed things as a convenor or at least saw the 
process differently. Taking part must have had implications for how he understood 
‘deliberative justice’. Of course, he also draws on the fairly extensive empirical 
research on many of these programmes and by triangulating these various data he 
might argue that he has produced a fairly accurate description of the programmes as 
they were at the time. Some social scientists will not agree with this. 

Nonetheless, much of what Roche discovered rings true with others who have 
looked in rather more depth at one or two of the programmes he studied. Despite 
the methodological flaws, he has produced a critical study of accountability which 
punctures the inflated claims of naive enthusiasts working in the programmes 
and, rather more worryingly, in the academy. In analysing the shape and form of 
accountability in the 25 programmes he studied he does not shy away from point- 
ing at those which are lacking in accountability, and, like other sophisticated com- 
mentators on restorative justice, he demonstrates the importance of considering 
process and not just outcome. For example, in his analysis of court or appellate 
reviews of restorative penalties he finds that the typical outcome of appeals is 
more severe penalties. Hence, he suggests that judicial review should focus on 
the quality of the deliberative negotiations’, rather than the penalty. 

Roches focus on process leads him to confront difficult questions. For example, 
he considers whether or not meetings should be open to observers, and even the 
media, or whether key participants rights to privacy should be respected. He also 
raises the thorny question of the desirability of having police, or judges, convene 
meetings. But ultimately his criticism is constructive, with answers provided for 
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the difficult questions (for example, his observations convinced him that facilita- 
tors and their venues should be ‘neutral’ (p 138)) and sensible suggestions for 
improving accountability. As such, this is a book which should not only find a 
place on the shelves of academics and the reading lists of law and social science 
students. It should be read carefully by those establishing and running restorative 
justice programmes across the globe. 


Carolyn Hoyle* 


Martin Loughlin, The Idea of Public Law, Oxford: Oxford University Press, 2003, 
viii + 188pp, hb £40.00, pb £16.00. 


Until recently, theoretical work on English public law was not forthcoming. For 
much of the last century, mainly descriptive analytical textbooks in constitutional 
law and, from about 1960, also in administrative law partially reflected the grow- 
ing recognition of public law in the law reports and in journal articles on particu- 
lar aspects of legal doctrine. These analytical works were written principally for 
educational purposes at a relatively low level of theoretical abstraction. In recent 
years, however, writings on the theoretical foundations of public law or constitu- 
tional and administrative law have proliferated. Martin Loughlin’s latest work is 
an ambitious and striking example. 

With his earlier work Public Law and Political Theory (Oxford: Oxford Univer- 
sity Press, 1992), Loughlin made a central contribution to the theoretical under- 
standing of public law and the development of public law thought in Britain. His 
critique of traditions of public law thought provided an extensive account of nor- 
mativist and functionalist approaches to law and government. It took the place of 
what had previously been suggested in a pioneering book with the vivid and 
accessible but simple metaphor of red and green (or amber) light theories (Carol 
Harlow and Richard Rawlings, Law and Administration, London: Butterworths, 
1984). In addition to his critique, Loughlin presented a constructive conclusion. 
He argued for the revitalisation of public law thought by identifying public law’s 
distinctiveness, by focusing on the complex relationship between government 
and law in the political-administrative system and by grappling with the ‘material 
and interpretive frameworks of the political and social sciences’ (p 264). In The Idea 
of Public Law, Loughlin appears to offer his own theoretical reconstruction as his 
contribution to that revitalisation. 

In his theoretical reconstruction, Loughlin develops an entire conceptual archi- 
tecture for public law by elaborating upon foundational concepts—governing, 
politics, representation, sovereignty, constituent power and rights—to each of 
which a separate chapter is devoted. His architecture stands in stark contrast to 
the prism of ultra vires through which constitutional foundations are viewed in 
orthodox analytical doctrine. In his conclusion, the conceptual architecture takes 
the form of propositions in numbered paragraphs of a chapter entitled “The Pure 
Theory of Public Law’. 
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Loughlins overall argument is stimulating to read but not easily reflected in a 
review. In his brief but dense and complex book, five of the recurrent and interre- 
lated themes are as follows. The first theme is of public law as an autonomous dis- 
cipline, presented at the outset as the premiss to any answer to the question: what is 
public law? (p 1). Its distinctive character is derived from the singularity of its 
object—the ‘activity of governing through the institution of the state’ with its 
‘unique, if ambiguous, identity’ (pp 5ff, especially p 6). For Loughlin, the modern 
state is the Janus-faced outcome of contradictory understandings: on the one hand, 
of a universitas, a common undertaking with the ruler as a pastor; on the other hand, 
of a societas with the ruler as agent or servant of the people (pp 154—155, paras 6-8). 

A second theme is the rejection of attempts to understand the idea of public 
law ‘by devising some ideal construct of law—whether as a model of rules or a 
model of rights—and then seeking to re-interpret the world in accordance with 
its precepts’ (p 28). Rather, public law is presented as a practice—‘n assemblage of 
rules, principles, canons, maxims, customs, usages, and manners that condition 
and sustain the activity of governing’ (p 30). 

A third theme is of the pre-eminence of politics and of the ‘brokenness of pol- 
itics’ (eg p 163, para 40). For Loughlin, politics is the set of practices within a state 
preoccupied, not with consensus, but with conflict—'the contest for authority’ 
and ‘the inevitability of clashes’ amidst 4 multiplicity of moral maps’ (p 156, paras 
12 & 13). That conflict is mediated or managed by more partisan politics on one 
level and the less partisan political practice or discourse of public law on another. 

A fourth theme is the centrality of representation, which necessitates ‘a distinc- 
tion between the public and private aspects of a representatives personality’ and 
‘provides the key to understanding the structural unity of public law’ (p 57). 
Loughlin argues that only ‘through representation can conflict be positively har- 
nessed, appropriate governing arrangements devised, and real political will estab- 
lished’ (p 64). In Loughlin’s analysis, the form of sovereign authority produced by 
the relation between the people and the state is characterised as representative and 
generated by constituent power as ‘the juristic expression of the democratic 
impetus’ behind both the capacities and the constraints of modern constitutional- 
ism (pp 160ff especially para 30). 

A fifth theme is of the prudential character of the method of public law in 
mediating conflict—expressly presented as 4 juristic interpretation of Machiavel- 
lis thought’ (p 149). In the practice of that method, the application of general legal 
principles to specific cases is indeterminate (p 163, para 39) and constitutional 
values are conditional, not absolute’ (p 69). Fundamental law is, furthermore, 
attributed no transcendental validity but is associated with rhetoric—one of 4 
variety of devices . . . that enable us to pay-lip service to universal ideals of justice 
while according due recognition to the interests of the state’ (p 157, para 15). 

Loughlins work is most impressive in its sustained elaboration of an architec- 
ture of public law from disparate materials scattered in wide-ranging discourse 
about politics, the state and public law. Loughlin produces his pure theory of pub- 
lic law by traversing a range of authors prominent in political, social and legal 
theory but often neglected in legal education. Whether or not attracted by his 
pure theory, the reader is rewarded with numerous striking or provocative 
insights. One example is his concept of sovereignty as relational which he uses to 
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refute claims that ‘newly emerged supra- or sub-national institutional configura- 
tions of government’ erode sovereignty (p 160, para 28). Another example is his 
concept of constituent power as a generative principle through the recognition of 
which constitutional arrangements are viewed dynamically rather than crystal- 
lised in positivist analytical doctrine. Even if the concept is unfamiliar in the Brit- 
ish context, how the historical constitution might be viewed dynamically should 
be of general concern. 

Juxtaposed with public law is private law, and amidst Loughlin’ insights into 
public law are glimpses at private law. Loughlin presents private law as a realm 
where a positivist model of rules may work and as the source of a model of rights, 
both of which he regards as inappropriate in public law (pp 1ff, 88ff, 131ff). He 
suggests that private law is insulated through the working of public law: ‘it is only 
because of the operation of public law that a system of private law with its own 
inner coherence is able to function’ (p 2). Loughlin’s brief and relatively flat treat- 
ment of private law should provoke the sceptical private lawyer. Even if the reach 
of regulation were clear, it is doubtful whether conceptions of property, for exam- 
ple, or of individual autonomy and understandings of their implications are suffi- 
ciently self-evident for private law to operate as a system with the inner-coherence 
that Loughlin suggests. Furthermore, apart from the concepts of contract and 
trust in the history of public law, the concepts with which Loughlin constructs 
his own architecture are not peculiar to public law. Governing (as in corporate 
governance), office-holding, representation through agents, private companies 
and individual partnerships, the universitas, the societas and associations that reflect 
features of both are familiar or indispensable to those who would exercise their 
individual autonomy in private law to their material or other advantage. 

The state is rightly at the centre of Loughlins autonomous public law but bears a 
heavy load. Loughlin initially adopts Webers concept of the state as claiming ‘the 
monopoly of the legitimate use of physical force’ (p 153, para 4). Loughlin then 
qualifies ‘legitimate use’ as an allusion to the exercise of authority’, which he defines 
as ‘the augmentation (and application or distribution) of political power’ expressly 
distinguished from ‘violence or coercion (p 159, para 22). Whether anything 
remains of ‘physical force’ in Loughlins conception of the state is unclear. Through 
his qualification and definition, he seems to deprive Weber’ state of much or all 
that is peculiar about it. Elsewhere, Loughlin invokes Foucaults description of the 
‘governmentalisation of the state’ and thus recognises, together with sovereignty 
and techniques of government, pervasive disciplinary power exercised through a 
myriad of claims to expertise and operating within, beyond and beneath the poli- 
tical power traditionally identified with the state (pp 14—16, 96—98). 

Loughlins theoretical account is profoundly affected by the development of 
the broader project of which it is a part. In his preface, Loughlin explains that he 
initially undertook what was ‘largely a historical investigation’ ‘to uncover the 
foundations of public law, especially as the subject has evolved in Britain’ (p vii). 
Since he concluded, however, that ‘much of what passes for received wisdom in 
the field was unfounded’, he decided to develop a clearer account of the nature of 
the discipline ‘by sketching the conceptual foundations of public law as part of the 
larger, more historically orientated, study’ (p vii). When this study ‘proved 
unwieldy’, he effected a partial separation between the conceptual and the histor- 
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ical (p vii). Loughlin expresses unease, and unease about this partial separation— 
however necessary in view of the considerable difficulty and immense scope of his 
initial undertaking——would seem well-founded. 

In presenting conceptual foundations in The Idea of Public Law, Loughlin does 
make historical claims about, for example, the development of the modern state 
(pp 18 & 25ff), the changing significance of the constituent power (pp 106ff) and 
the ‘trajectory of thought from Bracton through Bodin to Pufendorf’ (p 140). His 
account is, however, highly abstract and far from historical, perhaps best read as an 
antithesis of history. Although his initial objective was to uncover the foundations 
of British public law in particular, his account is characterised by shifts of context, 
mainly between the British, the French and the American. He does, for example, 
elaborate on the distinction between pouvoir constitué and pouvoir constituant, 
although he recognises the denial of juristic significance to the concept of consti- 
tuent power in the British context (pp 61ff & 99-100). In similar fashion, he ela- 
borates on. the Continental European doctrine of raison d'état to describe the 
prudential method of public law and asserts its relevance to the rule of law, how- 
ever alien the doctrine may sound in modern British law (pp 149ff). Loughlin 
constructs the building blocks for his conceptual architecture of public law, not 
from the materials ordinarily used in the British context, but with the help of a 
variety of authors with disparate world views and from various contexts. At one 
point, he asserts that only ‘by analysing the work of scholars such as Bodin, Gro- 
tius, Hobbes, Pufendorf, and Rousseau, for example, can we understand sover- 
eignty, the key concept of modern public law’ (p 132). He develops his pure 
theory through comparisons, at first sight strange but striking, between, in parti- 
cular, Machiavelli’s conception of politics and that of Schmitt (pp 33ff), between 
Hobbes’ Leviathan and the principle of representation in Sieyes (pp 54ff), between 
Foucaults governmentality and Oakeshott’s universitas and societas (pp 13ff). He 
makes use of Foucault despite the far-reaching implications of Foucault’s account 
of governmentalisation for the continuing significance of Loughlins key concept 
of state sovereignty (pp 96-98). 

Most troubling from a historical perspective is Loughlins dismissive attitude to 
self-understanding in the British context. The lack of foundation for ‘much of what 
passes for received wisdom in the field’ is the very reason for his focus on the con- 
ceptual aspects of public law (p vii). His dismissive attitude is expressed in various 
places. He dismisses analytical treatment of Bracton’s notion of the king under God 
and under the law (pp 134ff) despite Bracton’s symbolic significance in the British 
context. He dismisses the separation of powers in Blackstone as an inexcusable 
copy of Montesquieu’ error (p 24). At one point, he presents classical liberalism 
itself as sustenance in the retreat of many lawyers who ‘have simply withdrawn 
from the attempt to understand the character of the modern state’ (pp 27—28). 

Appeals to fundamental rights are, according to Loughlin, rhetorical in the 
prudential method of public law: Fundamental rights are often touted today as 
expressions of universal moral claims, and therefore as claims which transcend 
and restrict the political. This assertion is essentially rhetorical; rights claims are 
intrinsically partial and political’ (p 87). He does not elaborate upon his notion 
of rhetoric. He could not, however, justifiably dismiss an appeal to fundamental 
rights as mere rhetoric—one of those ‘rhetorical tricks’ (p 157, para 15)——without 
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attending to context. In situations of disagreement or conflict, rhetoric as a classic 
art of persuasion necessitates a search for what is common, however elusive or `’ 
transient. Loughlin recognises the historical reality of the rights revolution in 
response to the devastations of the last century (pp 125ff), acknowledges, at one 
point, the ‘norm-loving’ nature of humans (p 156, para 12) and recognises the ‘great 
imaginative sway’ the appeal to impartiality has over us (p 52). In such a context, 
the prudence of exposing adherence to law as 4 prudential necessity rather. than ~ 
some transcendental requirement’ is open to question (pp 51-52). In that context, 
it may well be prudent to appeal to fundamental rights, to emphasise, even 
believe in, their general value, to contest and refine their normative articulation ` 
and, where necessary, to aspire to their impartial judicial interpretation. l 

Prudence (or imprudence) is a capacious term, and what is included or 
excluded in its practice is no easy matter. In Loughlins analysis, the prudential 
method of public law is contrasted with transcendental moral reasoning in con- 
_ stitutional law (pp 142ff). It may also be contrasted with pure theory. Abstract in 
being theorised and pure in ‘being stripped of political ideology’ (p 4), pure the- 
ory is doubly detached from historical or sociological context. As such, it is apt to 
be misunderstood, its effectiveness is in doubt, as is its significance to concrete 
concerns in the practice of law. Pure theory, particularly that according to which 
only ‘lip-service’ is paid to ‘universal ideals of justice’ (p 157, para 15) may be open 
to abuse and may be remote from common aspirations in a particular context. 
Invoking the Grundnorm in Kelsen’s pure theory, not only to explicate, but also 
to validate a fundamental constitutional change, or justify a judicial response, is a 
practical example of such abuse. Misunderstanding and misapplying Machiavelli 
in detaching his theory from its context is another. As books proliferate on the 
theoretical foundations of public law, dare one say that pure theory is imprudent? 
In Loughlins pure theory, at least prudence, as 4 virtue rooted in experience’ (p 
151), necessarily derives its content from its context. 

Loughlins conceptual architecture of public law is an impressive and stately 
structure—bold, innovative and outstanding. It commands attention but requires 
further elaboration in relation to a specific context, particularly a historical con- 
‘text. Readers have reason to await with anticipation the outcome of the remain- 
. ing historical investigation in his overall project. If that remaining work is to 

-contribute to the practice of public law as understood by Loughlin, prudence 
` would need to be practised in view of the historical reality of the rights revolution 
- and common doubts about the adequacy of an alternative. It may also be an 
opportunity to recognise the genuine appeal and real potential of legal rhetoric 
in situations of conflict, in contexts that may be characterised by a search for com- 
mon values and a common aspiration to impartiality and determinacy in the reso- 
lution of administrative disputes. As Loughlin’ pure theory is reintegrated with 
historical experiences and understandings in the British context, if that still be his 
focus, it will be less pure but more prudent and effective. 


J WE Allison” 





*Queens’ College, Cambridge. 
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‘My tongue is mine air’: Copyright, the Spoken Word 
and Privacy. 


Hector L. MacQueen” 


This article shows how under the present legislation in the United Kingdom copyright may exist 
in speech, in particular in interviews and conversations, provided that the words are recorded and 
constitute an original work. The argument is illustrated and supported by reference to reported 
cases from throughout the common law world, as well as to news stories and interviews with 
individuals ranging from Lord Denning to Michael Jackson. Issues arising from the collection 
of oral history are also discussed. It is further argued that, in addition to the internal analysis of 
copyright itself, such protection for the spoken word can be justified by the privacy and person- 
ality interests of speakers in the use of what they say. 








My tongue is mine ain, true Thomas said, 
A gudely gift ye wad gie to me 

I neither dought to buy or sell 

At fair or tryst where I may be. 

I dought neither speak to prince nor peer 
Nor ask of grace from fair ladye. 


(True Thomas’ refusal of the Queen of Elfland’s gift of the tongue that can never 
lie)! 
INTRODUCTION 


In April 1989 Mrs Pamella Bordes, à lady who has enjoyed and is enjoying certain 
publicity value for her alleged relationships with people who are in the public 








* Professor of Private Law and Director, Arts and Humanities Research Board Research Centre for 
Studies in Intellectual Property and Technology Law, University of Edinburgh. I am grateful to Bill 
Cornish, David Vaver, Charlotte Waelde and an anonymous referee for very helpful comments on an 
earlier draft; but their right to prevent false attribution compels me to assert that all remaining errors of 
fact, law and judgement are entirely my own work. 


1 From ‘The Ballad of True Thomas’, first published by Sir Walter Scott in his Minstrelsy of the Scot- 
tish Border (Edinburgh, 1802), and quoted from J. MacQueen and T. Scott (eds), The Oxford Book of 
Scottish Verse (Oxford: Oxford University Press, 1966) 304. The late Alan Bruford (School of Scot- 
tish Studies, University of Edinburgh) drew my attention to these lines when using them to pro- 
vide the title of a conference on copyright and oral history on 21 October 1989, the first (but not 
the last) occasion on which I attempted to address the issues discussed in this paper. This final 
version of that paper is dedicated to Alans memory, in gratitude and affection. 
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eye? talked with-Mr Frame of the Daily Express while in a plane on the way from 
Bali to Hong Kong. In October 1989 Miss Marina Ogilvy, a member of the Royal. 
Family who was’at the time pregnant but not married, was interviewed for eight 
and a half hours by Mr Brough of Today. Both encounters were reported in the. 
respective newspapers, including. verbatim quotations of what the interviewees 
had said. In the summer of 1990 the late Lord Denning, the retired Master of the: 
Rolls, :gave an interview to: the author and journalist A. N. Wilson. Denning 
made various controversial remarks about the way in which Irish terrorist convic- 
tions should have been handled, in particular those of the ‘Guildford Four’, a 
group which had then recently been released from prison after it was established 
that they:had been wrongly convicted of an IRA bombing outrage. Denning said 
that the Four had probably committed the bombings but that it could not be 
proved; and that retaining capital punishment would have prevented the pro- 
blems arising. The interview was published verbatim in The Spectator magazine 
on 18 August 1990;? one week later the journal published an apology to the’Guild- 
ford Four from Denning, Wilson, the editor and the journal.* 

The publication of these three unconnected interviews and aben events 
made lawyers and the general public aware that the spoken word can have copy- 
right, even when there is no preceding written text. The Bordes and Ogilvy inter- 
views became the focal points .of court actions for copyright infringements 
between the proprietors of the Daily Express and Today, to be discussed in detail 
later in this article, but in which it was recognised that the interviewees held copy- 
right in what they had said to their interviewers.” No litigation arose from. the 
Denning interview, but he was reported as having threatened legal action against 
interviewer and publisher, commenting that ‘what I said is my copyright and the 
use of the words was prohibited by me except in so far as I approved itf A. N. 
Wilsons subsequent letter of apology to Lord Denning, published in The Spectator 
in December 1990, revealed that the material sent to Denning for approval prior 
to publication. had — through Wilsons apparent oversight —'not included. the 
remarks about the Guildford Four.’ 

Until the passage of the Copyright, Designs and Patents Act 1988, doubt 
existed as to the existence of copyright in the spoken word in the United King- 
dom. Before the first general Copyright Act in the United Kingdom, passed in 
1911, statutory protection reached only certain types of work, generally not 
including the purely oral, although the Lectures Copyright Act 1835 did protect 


2 Express News papers ple v News (UK) Ltd [1990] FSR. 359, 361, per Sir Nicolas Browne-Wilkinson 
VC. Mrs Bordes was alleged to be involved in simultaneous relationships with two well-known 
editors of national Sunday newspapers as well as a member of the Conservative Government and 
a number of other Tory MPs. Simultaneously she had social links with Libyan officials at a time 
when Libya was regarded as a terrorist threat to the United Kingdom. ‘ l 

3 SeeThe Spectator 18 August 1990, 8—10 (England, his England’). 

4 Seean Apology to the Guildford Four from Lord Derining, The Spectator, its han Saito: Dominic 
Lawson, and A. N. Wilson at page 9 of the issue for 25 August 1990. 

5 Express Newspapers plc v News (UK) Li [1990] FSR 359. See further below, text heren notes 125 
and 134. 

6 SeeTheTimes10 September 1990. 

7 The Spectator 22/29 December 1990, 54. 
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a limited class of lectures from unauthorised printing and publication? A more 
general proprietary right also existed at;common law to prevent publication ofa 
lecture or speech until the speaker had communicated it to the public.? The Copy- 
right Act 1911 gave up the restrictions-on protection under the 1835 Act, defined 
‘lecture’ as including ‘address, speech and: sermon’, and also added ‘political 
speeches to the list of protected works.” But the next general statute, the Copy- 
right Act 1956, dropped this language altogether, creating significant uncertainty 
on the whole subject. of oral productions,” and in 1977 the Whitford Committee 
on the reform of: copyright law recommended explicit new legislative provision 
forthe removal of doubt.” 

The 1988 Act, which gave effect to this Kommando confers copyright on 
four main categories of author work-literary, dramatic, musical and artistic.’ A 
literary: work.is defined as any work other than a dramatic or musical work, 
which is written, spoken or sung.” It seems clear, therefore, that spoken words 
are capable of constituting a literary work even when they are unscripted, extem- 
pore or produced in conversation.” This does not mean that any and all speech 
attracts. copyright. There must be enough content to form an original work, and 
the words must also be.recorded or fixed in some material form before any copy- 
right will come into existence. Each of these requirements thus needs elabora- 
tion in the context of protecting speech, while the rules about fixation also have 
slightly curious consequences. All this will be discussed in more detail later in this 
article, along with the limitations of the scope of the copyright thus conferred 
arising from the rights.of others, in particular the fair dealing provisions of the 
copyright legislation. 

‘Two other brief introductory points may be made about the copyright protec- 
tion of the spoken word, to help define the scope of this article. First, the produ- 
cers of.sound recordings enjoy copyright in their product quite apart from any 
copyright that may exist for the author (if any) of the material recorded. But this 
article is concerned with the copyright in the message rather than the medium. 
Second, the article does not treat of performance rights, under which performers 








8 For the background to the 1835 Act (5 & 6 Will IV c. 65), see C. Seville, Literary Copyright Reform in 
Early Victorian England: the Framing of the 1842 Copyright Act (Cambridge: Cambridge University 
: Press, 1999): 42-44, 54-57; and see ibid, 253-254, for an unsuccessful attempt to extend it to 
sermons.'The Act, which is discussed in Caird v Sime (below), was repealed by the Copyright 
Act 1911 (see Sched 2). 
9 Caird v Sime (1887) LR. 12 App Cas 326; (1887) 14 R (HL) 37. 

10 See Copyright Act 1911, ss 1(2), (3), 2(1)(v) (lectures), 20 (political speeches) and 35(1) (definition of 
‘lecture’). 

11 See eg jon A Manual of Sound Archive Administration (Aldershot: Gower, 1990) at 48: ‘Many oral 
history practitioners imagined that their informants enjoyed copyright in their recorded words 
under the 1956 Act, but broadcasters never assumed this, and the BBC for instance was not obliged 
to seek the permission of interviewees for the inclusion of their speech in programmes. 

12 Committee to consider the Law on Copyright and Designs: Chairman The Honourable Mr Justice Whitford, 
Report Cmnd 6732 (1977) paras 590, 609(viii). 

13 Copyright, Designs and Patents Act 1988 (CDPA 1988 1988), ss 3—4. 

14 ibid, s 3(1). 

15 Note also CDPA 1988, s 58 (discussed further below, text between notes 160 and 162), which clearly 
assumes copyright in the spoken word as distinct from copyright in the medium on which the 


speech has been recorded. 
16 CDPA 1988, s 3(2); and see further below, text between notes 100 and 111. 
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may enjoy protection against unauthorised recording of their live performances 
and have the power to prevent commercialisation of such recordings.” Perfor- 
mances include dramatic performances and readings and recitations of literary 
works; so the concept seems generally to envisage the prior existence of a work 
which is then, performed, whereas our concern is with the content of unscripted, 
impromptu and extemporary speech, It would be possible, however, on the,argu- 
ments of this paper, for extemporary speech to be a literary work as well as a per- 
formance — for example, the product of an ad-libbing stand-up comedian.” 
Although performance rights are growing closer in substance to copyright in 
many ways, distinctions still require to be made; and this paper will be primarily 
concerned with speech which could not be called performance Skont stretching 
the word into near-meaninglessness. 


© WHY ORAL COPYRIGHT MATTERS 


7 1 


Interviews 


As the Bordes, Ogilvie'and Denning stories make clear, the existence of copyright 
in the spoken wotd raises important issues for journalists in print media and those 
who employ them. But the significance of the law in this area clearly stretches 
much further. For example, problems can arise from biographers’ use of inter- 
views with their subjects, whether conducted by themselves or by others. This is 
demonstrated by decided cases from North America, to be discussed further 
below, involving such diverse figures as the country music singer Shania Twain,” 
the pianist Glenn Gould,” the composer Igor Stravinsky,” and the novelist Ern- 
est Hemingway.” Not all such disputes have ended in litigation, however; in May 
1997, for example, the Times reported a dispute over the use'of interview material 
in the screenplay for a film dramatising the life of the artist Francis Bacon. But 
this must have been quickly settled, because the film in question, Love is the Devil, 
was released in July that year.” 

Another problematic context for oral copyright is provided by the broadcast 
ing media, where interviews with both well-known _people (politicians, sports- 
stars and other personalities’) and the ‘ordinary person in the street’ form a major 
part of output. In February 2003 a' TV documentary about the popular music star 
Michael Jackson, made by the well-known journalist Martin Bashir, included 
many extracts from’ interviews between, the pair, leading to an unfavourable 


17 See generally, W. R. Cornish and D., Llewelyn, Intellectual Property: Patents, Tiade Marks, Copyright and 
Allied Rights (London: Thomson/Sweet & Maxwell, 5th ed, 2003) ch 13.30-13.40. 

18 See H. Laddie, P. Prescott and M. Vitoria, The Modern Law of Copyright, (London: Butterworths/ 
LexisNexis, 3rd ed, 2000) §§ 3.39-3.40. Another example is provided by Gormley v EMI Records 
(Ireland) Ltd [2000] 1 IR 74, discussed further below, text accompanying notes 29 and 90.. 

19 Hager v ECW Press Ltd [1999] 2 FC 287 (Reed J, Federal Court of Canada, Trial Division). 

20 Posen et al (Gould Estate) v Stoddart Publishing Co (1998) 161 DLR. 4th 321 (Ontario CA). 

21 Craft v Kobler and Macmillan Inc 667 F Supp 120 (1987). 

22. Estate of Ernest Hemingway v Random House Inc 23 NY 2d 341; 244 NE 2d 250 (1968). o 

23 The Times, 9 May 1997. For details of the filmis release see http://www.britfilms.com/britishfilms/ 
catalogue/browse/?id=D5FD9B420eeaf2E8F7vQrWCEED61 (last visited 27 November 2004). 
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portrayal ‘of certain dspects. of Jackson's ‘conduct! towards children. Jackson then 
initiated dn action against ‘Graiiada Television, séeking inter ‘alia possession ‘of 
unbroadcast' tapes’ of other material on the basis of his’ copyright therein. The last 
news of the-action at the:time of writing was that the parties had agreed that thé 
material would tiot be broadcast or othérwise released pénditlg the outcome of 
the casé.” Whether the copyright claimed (perhaps as the result of some contrac- 
tual arrangement between Granada and Jackson) lay in the'tapes as sound record- 
ings, or rélated to the words of Jackson himselfai as recorded on the tapes, eee 
unclear.’ © a Nes ; 


1 
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Public speech 


Spontaneous speech which is not the result of interview also plays an important 
role in broadcasting.— for example, commentary on a. live event, 3 or speeches 
made by public figures — and is also capable of subsequent exploitation in various 
ways. An excellent example is provided by Martin Luther King’s famous 1 have a 
drean? speech at the Lincoln Memorial in Washington DC on 28 August 1963, 
which became the subject of the case of King v Mister Maestro and 20th Century- 
Fox Record Corporation.*° The defendants were marketing commercially and with- 
out Dr King’s consent phonograph records of the speech, when King himself had 
plans to exploit the work in a similar way. His.action to prevent the circulation of 
the defendants’ phonographs, based on infringement of copyright, was successful. 
The.example is imperfect in relation to the arguments of this article, since appar- 
ently ascript of the speech was written in advance, mainly for press release pur- 
poses. But the release was only, substantially in the form of the speech later 
delivered so, at least to some extent, the story does demonstrate something of 
the power, in both content and delivery, and the continuing commercial value, 
which. extempore speech may have. 


i 


Oral history, |. 


Another gioup much, affected by copyright i in the spoken word, the one through 
which I first began to think about such issues, is oral historians, whose basic tech- 
nique is the sound-recording of the memories and recollections of living people 
for purposes of preservation in archiyes and use by, researchers as historical evi- 
dence. Generally these memories and ‘recollections are elicited through inter- 
views, which may be filmed or videoed as well as sound recorded.” The 


24 See the BBC News Online website-for 4, 25 and:28 February 2003: http://news.bbc.co.uk/1/hi/ 

' entettainment/tvandradio/2719763.stm; -http://news. bbc. co/uk/1/hi/entertainment/tv.and.radio/ 
2795901.stm; http: {[news:bbc.c co. le hientertainment/tv indraidio/2807209 stm. {last visited 27 
November 2004}. °° 

25 Denied copyright, obiter, in Canadian Admin Corporatio Eid v ne iffusion Inc 1954 EXOR 382, 393 
(Cameron J). , T ho 

26, 224 F Supp 101 (1963). Mee l 

27 See further P. Thom, T ue Voice oft ihe fia Oni Histo (Oxford: Oxford University Press, 3rd 


rd 


‘ed, 2000). +" 
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interests of oral historians overlap with those of broadcasters,’ since’ oral ‘history 
interviews, often combined with archive film and sound material, can make for 
mémorable ahd sometimes very moving ‘programmes on television and radio. 
The interviews may therefore be exploited for both academic and’ conimétcial 
purposes. Digitisation ‘of the archives held by both academic and’ broadcasting 
organisations to enable dissemination of the material on the Internet extends the 
scope of'such exploitation still further.” > > ed an A 
As 4 result; however, oral historians gi those who broadcast such matėrial are 
increasingly asking themselves questions about the rights of their interviewees'in 
the material which they record. The typical oral history i interviewee is vety differ- 
ent from the public personality or celebrity undérgoing interview, inasmuch’ as 
the latter is gerierally attempting to convey not only information but also an 
image which will be of benefit to him, directly or indirectly, in'shaping the way 
he and his activities are perceived by the public. By contrast, the oral history inter- 
viewee is usually much less sophisticated, being a genuinely private person talk- 
ing about personal matters, ‘perhaps revealing a considerable amount about 
herself, and possibly others with whom she has come in contact. An interviewer 
attempts to establish a conversational atmosphere in which the interviewee feels 
relaxed and confident, and the later publication of such material, whether in print, 
by broadcasting’ or commercial recording, or on the Internet, ‘can sometimes seem 
morally inconsistent with the way in which it was obtained. ' a7 2 
The potential moral difficulties are not limited to oral history i interviews and 
recordings, as may be illustrated with a case decided iri 1998 by the Irish Supreme 
Court. The question there was whether copyright existed in a 6-year-old childs 
oral retelling of stories from the Bible, recorded in class in 1961 by her teacher after 
the latter had first told the’story in a sirnple version to her pupils. The recordings 
had been rediscovered by a religious broadcaster in the 1990s,‘ and published com- 
mercially, i in a recording entitled ‘Give up yer aul sins’. 2 The child, now an adult, 
had given no consent to, and received no reward from, this profitable exploitation 
of her efforts thirty years after the event. Had she been treated fairly or respect- 
fully in this process? Recognition of a copyright in her words, with its concomi- 
tants of consent and the possibility of financial return; might 4 go some way to 
achieving that fairness Tepe i 


kj 3 . pi 


1 a 2 
vas tate ` $ try $ y Fey $ wee ete Tyee 


28 One could add here a of iada musiç, songs, tales, ballad; aa as "The Ballad of 
True Thomas quoted at the beginning of. this article, which was first collected by Sir Walter 
` Scott) and other aspects of the folk arid ‘oral tradition: see further Roberton v Lewis (1960) [1976] 
RPC 169, Note also Foster v Mountford [1978] FSR 582 (Supreme’ Court Northern Territory-at 
Alice Springs), in which representatives of the local Pitjantjara people obtained an injunction to 
prevent the publication by an anthropologist of material of deep religious and cultural signifi- 
cance to the Pitjantjaras, which had been disclosed to the defendant under conditions of secrecy 
35 years prior to the publication in question. The action was based upon breach of confidence. 
29 Gormley v EMI Records (Ireland) Ltd, n 18 above. See also TheTimes 16 September 1997, reporting the 
sale to EMI of a tape made at a church fete in 1957 by a policeman in Liverpool, recording the 16- 
' year-old John Lennon singing Elvis'Presley’s ‘Lets play house’ and Lonnie Donegan’s ‘Puttin’ on 
the style’. EMI paid £78,500 for the tape, which however it proposed to > keepi inits archives rather 
than to release and exploit commercially. 
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Private speech and conversations , _,: 
A final context. in which oral copytight might have a. usefull function is the pro- 
tection of individual privacy. As a right to stop people making or reproducing 
copies of. work without the authors consent, copyright is the basis upon which 
authors, artists and composers are paid | for their,work; but its role is not limited to 
the support of markets in creativity. Aspects of the law, such as the lengthy period 
of protection (far exceeding anything which might be thought necessary to pro- 
vide merely economic incentives to create), ? and the moral rights of authors to be 
identified as such and to have the integrity of their. works respected, 3 show that 
other considerations, have been taken into account in its development. The 1988 
Act already recognises a moral right to privacy in relation to photographs and 
films commissioned for private and domestic purposes, meaning that they may 
not.be.published, exhibited or broadcast without the commissioner's consent.” 
The principle informing this provision, it is suggested, should also underpin 
understanding and application of Oyen in:other contexts, of which speech is 
one, at least insome circumstances. 

An interviewees consent to the interviewer's use of the material obtained 
through the interview does seem implicit in the relationship of the parties, 
although, as the example of Lord Denning’ encounter with A. N. Wilson shows, 
issues may still arise about to what precisely consent has been given. Another 
example may be provided by the broadcasting in the USA in March 2004 of 
recordings.of the late Princess Diana talking about her life as a member of the 
Royal Family which had previously been used, apparently with the Princess’ con- 
sent, as a source for Andrew Mortons Diana: Her Tiue Story, first published in 1992 
(the: phrase ‘in her own words was added.to the title in later editions of the book). 
The tapes were said to have been recorded by a ‘professional’ associate of the prin- 
cess, but the extent to which their subsequent publication was actually authorised 
by the Princess, and indeed her overall copyright position ọn them, remains 
unclear.” 

There a are also numerous examples of the publication of unauthorised recordings 
of speech not resulting from interviews, where the recordings were the result of 
eavesdropping by electronic means. Most notorious are the so-called ‘Squidgygate’ 
and ‘Camillagate’ affairs in 1992, in which private telephone conversations between, 
respectively, Princess Diana and her friend James Gilbey, and Prince Charles and his 
friend Camilla Parker Bowles, were surreptitiously recorded and then made avail- 
able to the public through the media, both in audio and printed form. No consent 
had been sought from the speakers in the conversations recorded, but if their words 
had copyright, then the unauthorised publications in the media would have been 
prima facie infringements and actionable accordingly.* 








30 CDPA 1988, s12. ` 

31 ibid, ss 11793; i 

32 ibid, s 85. 

33 See BBC News Online, 5 Mareh 2004, Ae news bbe.co. uuk/1/hi/world/americas/3531997. stm, 
(last visited 27 November 2004). . 

34 Transcripts of both conversations continue to be available on the Internet. 
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_. The tapping, of telephones and other. forms, of electronic eavesdropping have 
long been recognised as potentially infringements of Article 8 of the European 
Convention on Human Rights (ECHR), which states that everyone has the right 
to respect for his private and family life, his home and his correspondence.” The 
generality of this is limited by the Article, to allow activities directed to national 
security, the prevention of crime, and the protection of the rights of others, nota- 
bly those under. Article:10 ECHR (freedom of expression). Inthe- United King- 
dom interception of communications through. telecommunications: systems. is 
now, subject.to the Regulation of Investigatory Powers Acts,” but this leaves open 
the question’ of disclosing and reproducing copies of the products of such inter- 
ceptions. Such conduct has been held to be the tort of breach of confidence;?” but 
arguably one of the.elements of that tort, a relationship of confidence between the 
eavesdropper and the speaker, is missing in many such. cases,” ~ and. the scope of 
protection consequently remains unclear. ei ee 

Outside the field ofipositive law, until 1 June 2004 ‘Article 8 of hë — Come 
plaints Commission’. Code of Practice stated, under the heading, ‘Listening 
Devices’: ‘Journalists must.not obtain or publish material obtained by using clan- 
destine listening devices or by. intercepting private telephone conversations”? 
Under the ual Code effective from 1 June 2004, Article 10.is headed ‘Clandes- 
tine devices or subterfuge’, and provides that “The press must not seek to obtain or 
publish material acquired. by using. . . clandestine listening devices’. In June 2003 
the Press.Complaints Commission dealt with a complaint about publication in 
The Sun newspaper of transcripts of telephone conversations between Mr Peter 
Foster and his mother. In finding against The Sun, the Commission took as its 
‘premise that eavesdropping into private telephone conversations — and then pub- 
lishing transcripts of them ~is,one of the most serious forms of physical intrusion 
into privacy’. The publication of Foster’s family conversation was not justified 
by the fact that he was a central figure in the so-called ‘Cheriegate’ affair current at 





35 See R Clayton and H. Tomlinson, The Law of Human i Rights (Oxford; Oxford University Press, 

` 2000) paras 12. 64-12:70A, 12.105. 

36 Regulation of Investigatory Powers Act 2000; Regulation of Investigatory Powers 5 (Scotland) Act 
,2000. 

37 Francome v Mirror Group [1984] 2 All ER 208 (CA).. 

38 Malone'v Commissioner of Police [1979] 2 All ER 620, 645-6 į per Megarry J. Note however that in 
Campbell v MGN Ltd [2004] 2 ÀC 457 (HL) the requirement of a relationship of confidence has 
‘Been much reduced in significance. 

39 For the text see ‘http://www.pcc.org. uk/cop/cop. abp (last visited 27 November 2004): 'See also 
paras 16-24 of the Brdadcasting Standards Commission Code of Practice on Privacy and Fairness, 
which has been adopted by Ofcom, the regulator replacing the Commission from January 2004 
(accessible at, http://www.ofcom.org. uk/codesguidelines/broadcasting/tv/bsccodes/bscfeode. 
pdf) (last visited 27 November 2004). 

40 http://www.pcc.org.uk/reports/details.asp?id=349 (last visited 27 November 2004). Note also the 

_  tecommendation of the House of Commons Culture, Media and Sport Committee: ‘The Codes 

_ ban on intercepting telephone calls should, be updated to reflect the, communications revolution 
(in| line with the provisions of the Regulation. of Investigatory Powers Act, 2000) and should 
-include reference to the privacy ‘of "people's correspondence by e-mail and between mobile devices 
other than telephones’ (Fifth Report, Privacy and Media Intrusion (House of Commons 458-1, June 
2003) para 63(i)). This recommendation was accepted by the Government i in its response to the 
report (Cm 5985, October 2003, para 4.8), and implemented i in article,10 of the new version,of the 
Press Complaints Code (above, note BOS Gi ST Tae nao es fe ar 
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the tine of publicatiori.** No consideration ` was ann to the possibility that there 
had been an infringement of copyright. i : 


rä 
J . neg 


Privacy and copyright 


In Wainwright v Home Office? the dake of oe held sae at fase prior to the 
coming into force of the Human Rights Act 1998 and the consequent domestica- 
tion of the ECHR, English law knew-no general right of privacy.” Instead priv- 
acy was protected only in specific areas, to be developed incrementally if at all, by 
both statute and the common law. In the post-ECHR case of Campbell v MGN 
Ltd,“ the House developed the law of confidential information the better to pro- 
tect privacy in accordance with Article 8. ECHR, but recognised that this would 
not capture all cases in which privacy was in issue — for example, in the strip- 
searching which was the subject of the Wainwright case. To recognise a role for 
copyright in the protection of privacy seems perfectly consistent with the Law 
Lords’ piecemeal-approach to the topic, although the possibility has not hitherto 
received much attention in the debate about privacy laws.“ It certainly seems clear 
that Article 8 ECHR could reinforce any development of the law of copyright to 
protect speech from unauthorised reproduction and. dissemination, with effect 
being given to the Articles self-imposed limitations through the exceptions to 
copyright, which may be generically described as fair als and public interest 
defences. 


DIFFICULTIES ABOUT PROTECTION OF SPEECH BY COPYRIGHT 
Concept of ‘literary work’ 


Copyright is given to ‘literary works’. The Berne Convention states in Article 2(1) 
that every production in the literary, scientific and artistic domain is covered by 





41 Foster, an Australian with convictions for fraud and similar offences and who was fighting extra- 
dition from the UK, had assisted Cherie Blair, the Prime Minister's wife, in the purchase of prop- 
erty in Bristol to be occupied by the Blairs’ eldest son, a student at Bristol University. Foster had 
been introduced to Mrs Blair by her ‘life-style adviser’, Carole Caplin, who was pregnant with 
Foster’s child at the time and subsequently miscarried. The story was briefly revived by the pro- 
spective publication of Fosters memoirs, A Question of Deceit: The Times, 7 March 2004 (‘Conman 

. Foster kicks PM in pants’). 

42 [2004] 2 AC 406 (HL). í 

43° On Scots law, see H. L. MacQueen, ‘Protecting privacy’, (2004) 8 Edinburgh Law Review 248 and 
420. 

44 [2004] 2 AC 457. ` 

45 There is only the briefest of references to copyright by Committee on Privacy and Related Matters: 
Chairman David Calcutt QC: Report Cm 1102 (1990) (see chapter 9),‘and none at all in Calcutt’s sub- 
sequent Review of Press Self-Regulatién (1993), or the National Heritage Committee's Fourth 
Report, Privacy‘and Media Intrusion (House of Commons, March 1993), or the Culture, Media 
and Sport Committee's Fifth Report, Privacy and Media Intrusion, or the Government's response 
thereto (above, n‘40). i 

46 See further below, text accompanying notes 154—162. For the relationship of copyright and the 
ECHR more generally, see Ashdown v Telegraph Group [2002] Ch 149. 
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‘copyright,. whatever might be the mode or form of its expression, and: gives a 
non-exhaustive list of examples which includes such basically oral works as Jec- 
tures, addresses, sermons’. As Sam Ricketson notes, however; these are ‘only spo- 
ken works of a more formal or-considered kind delivered’ before or to an 
audience’, and the Convention therefore does not require protection for ‘more 
aleatory or spontaneous forms of oral expression’, although ‘it is open to member 
countries to extend protection to these’kinds of work if they wish.” It would 
appear from the French, German and Dutch legislation that the protection of oral 
works as such in these countries is confined to the formal production of the kind 
mentioned in Berne. However, in the UK the specific protection of lectures, 
speeches and sermons was dropped in 1956,” and nothing in the 1988 Act limits 
the protection of speech to such set-pieces. Further, the question of whether a 
-work is ‘literary’ is determined ‘irrespective of ... whether the quality or style is 
high.” The adjective ‘literary’ means simply that a work should consist of words 
or writing which convey information or instruction, or give yee in the 
form of literary pleasure.” 

However, the most obvious objection to copyright in the SIEDO spoken 
word is its frequent lack of form and substance, somewhat akin to the difficulties 
which have led the courts to deny copyright to single words,” book and film 
titles,’ catch phrases,* newspaper headlines,” and word processing menu com- 
mands.” With conversation or dialogue between two or more people, further 
issues may arise from a lack of distinct, identifiable boundaries” between the var- 
ious contributions. In a context not involving speech, Canadian judges have argued 
that a work is Something which generally is whole, complete or able to stand on its 
own, and that ‘ifa production is dependent upon surrounding materials such that it 
is rendered meaningless or its utility largely disappears when taken apart from the 
context in which it is disseminated, then that component will instead be merely a 
part of a work’.* Such considerations may well mean that individual questions and 





47 S Ricketson, The Berne Convention for the Protection of Literary and Artistic Werke 1886-1986 (London: 
Kluwer, 1987) ch 6.15. 

48 Law No 92-597 of July 1, 1992, on the Intellectual Property Code, Art L 1220 (France); Law, on 

' Copyright and Neighbouring Rights (Copyright Law) (Text of 9 September 1965, as last 
amended by the Law of July 16, 1998) § 2(1)(1) (Germany); Copyright Eee ate (a8 imended), Arti- 
cle 10(iii) (Netherlands). 

49 See above, text accompanying n11. ; 

50 University of London Press Ltd v University Tutorial Press Ltd [1916] 2 Ch 601, 608 per Paea. 

51 Exxon Corporation v Exxon Insurance Consultants International Lid [1982] Chit9, °° 

52 ibid. 

53 Rose v Information Services Ltd [1987] FSR 254; Kirk v Fleming (1929) MacG Cop Cas (1928-1935) 4. 44, 

54 Green v Broadcasting Corporation of New Zealand [1989] 2 All ER 1056 (PC). 

55 Cf Shetland Times v Wills 1997 SC 316. 

56 Data Access Corporation v Powerflex Services Pty Ltd (2000) 202 CLR 1. 

57 Estate of Hemingway v Random House Inc 23 NY 2d 341, 347 (1968), per Fuld CJ. 

58 CCH Canadian Ltd v Law Society of Upper Canada [2002] 4 FC 213 (CA) at 260 (para 66) per Linden 
JA. See also ibid at 308 (paras 197-199) per Rothstein JA. The context is the copyright in the differ- 
ent parts of a law report. The conclusion that some parts as well as the whole of a law report might 
enjoy copyright was upheld by the Supreme Court of Canada, which did. not find it necessary, 
however, to dwell on the meaning of ‘work’ in this context: see Law Society of Upper Candda v 
CCH Canadian Ltd [2004] SCC 13. See also Sweeney v MacMillan Publishers Ltd [2002] RPC 35, 
summarised below, n 121. 
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answers, or comments and responses, in-an interview or a conversation, cannot 
enjoy copyright, since each of the contributions may be difficult or even impossible 
to understand without the other statements irivolved in the exchange. 

But.this is not always true. As the cases from different jurisdictions to be dis- 

- cussed later in this article will show, judges have been prepared to accept that, 
viewed as a whole, such dialogues can give rise to copyright. works, and also that 
particular quotations from the larger whole of the dialogue can have meaning 
even taken in isolation, which is what made the act of quotation worthwhile in 
the first place. Even where the-components of a dialogue in.themselves lack the 
quality ofa work, there is also relevant force in an observation of Lord Reid in the 

_ Classic case of Ladbroke (Football) Ltd v William Hill (Football) Ltd: “To my mind it 
does not follow that, because. the fragments taken separately. would not be copy- 
right, therefore the whole cannot be?’ Thereafter in arguments about infringe- 
ment the issue is not whether the component taken would have copyright in its 
own right, but is rather whether that component is a substantial part of a arget 
copyright, work.” 

The problems of recognising when spoken words mature into works protected 
by copyright have not yet been addressed by courts-in the United Kingdom. But 
in the American case of Estate of Hemingway v Random House Inc® Ernest Hemi- 
ngway’s widow and estate claimed that his common law copyright in unpub- 
lished material — that is to say, copyright at the level of State law so far as not 
pre-empted by the federal statute on the subject, which at the time did not recog- 
nise copyright in such material — had been infringed by the publication in 1966 
ofa posthumous biography (Papa Hemingway: a personal memoir) by his close friend, 
A. E. Hotchner. The work was constructed around conversations with Heming- 
way, mostly as carefully noted shortly after they occurred, but in some cases from 
tape recordings. As: the court put it: ‘Woven through the narrative, and giving the 
book. much of its interest. and character, are lengthy quotations from Hemi- 
ngway’ talk, as noted or remembered by Hotchner’ During Hemingway’ life- 
time, Hotchner had published articles using such material in the same way, and 
Hemingway had approved of this practice. The estate. argued that Hemingway’s 
‘directly quoted comment, anecdote and opinion were his ‘literary creations’, his 
‘literary property’, and that the defendant Hotchner’s note-taking only performed 
the mechanics of recordation’. 

The New York Court of Appeals isted: a aube of problems with the con- 
cept of copyright in conversational speech, including ‘the difficulty of measuring 
the relative self-sufficiency of any one party’ contribution to a conversation’. 
But, said the Court of Appeals, 


` 











59 [1964] 1 WLR 273 at 276; to like effect, Lord Hodson at 285, Lord Devlin at 290, and Lord Pearce at 
‘293. The context is the component parts of a football pools coupon. 

60 See also Law Society of Upper Canada v CCH Canadian Ltd [2004] SCC 13. 

61 23 NY 2d 341 (1968, New York Court of Appeals). ` 

62 ibid, 344... +: 

63. ibid, 345. 1, 

64 ibid, 347. 
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n ‘speech is now eaéily captured by electroni¢ ‘devices and, consequently; we should’be 

' wary about excluding all possibility of protecting a speaker's right to decide when 

`. his words, uttered in private dialogue, may or may not be’published at large.:Con- 
céivably, there may be limited and special situations in which an interlocutor brings 
forth oral statements from another party which both understand to be the unique 
intellectual product of the principal speaker, à product which would qualify for 
common-law copyright if such statements were in writing. 


The court drew no specific conclusion on the facts before it, but instead went on 
to hold that Hemingway's conduct with regard to Hotchner’s publications in his 
lifetime showed that. authority to publish must be ee so negativing the 
reservation of any common law copyright. The court ean 3d 
Assumirig; without deciding, that in a proper:tase a common-law copyright in cer- 
‘tain limited kinds of spoken dialogue might be recogniized;it would, at the very 
least, be required that thé speaker indicate that he intended to mark off the utterance 
in question from the ordinary stream of speech, that he mearit to adopt it as a unique 
` statement and that he wished to exercise control over its publication ... Such an 
indication is, of course, possible in the case of speech. It might, for example, be 
found in prefatory words or inferred from the circumstances in which the dialogue 
takes place. Another way‘of formulating such’a rule might be to say that, although, 
in the case of most intellectual products, the courts are reluctant to find that an 
author has ‘published’, so as to lose his common-law copyright, ... in the case of 
conversational speech — because of its-unique nature — there should be a presump- 
tion that the speaker has not reserved any common-law rights unless the contrary 
strongly appears.° se S 
Nimmer on Caine. die standard work on US law, is critical .of the tests 
ana in Hemingway for the identification of an oral work protectable by copy- 
right: 


` Itis most unfortunate to introduce the concept that only a ‘unique intellectual | pro- 
duct’ may command common law copyright protection. This suggests a standard of 
creativity, or of novelty, or of both, that is contrary to prevailing copyright stan- 
dards, and that has no greater justification in oral than it does in written works. 
Further, to require that the speaker ‘indicate’ that he claims copyright in his expres- 
sion is to create the need fora ‘kind of oral copyright notice that is difficult to justify. 
‘A commendable aspect of common law copyright has been that it, like copyright 
systems throughout the rest of the world, and unlike statutory copyright within the 
United States, requires no formality. 


In Harper & Row v Nation Enterprises the Court of Appeals for the Second Cra 
held that verbatim words'used in interviews by ex-President Gerald Ford were 
copyrightable, despite an observation that ‘it pushes language beyond its common 





65 ibid, 348. 

66 ibid, 349-350. 

67 M. B. Nimmer'and D. Nimmer, Nimmer on Copyright, filed through, Release ‘No 60, Aptil 2003, § 
2.02. i e. ‘ 

68 723 F 2d 195 (1983). i a ee wens 
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sense, bounds,to characterize Ford’s conversational words as 4 work prepared’ by 
hint” 6 Such difficulties were, however, too great for the District Court of Virgi- 
nia in Falwell v Penthouse International. Ltd,” where the Reverend Jerry Falwell sued 
the Penthouse magazine for infringement of cominon law’ copyright by publish- 
ing an interview-with him without his consent: The claim was rejected by a court 
which feared inundation with ‘claims from’ celebrities and public figures all of 
whom may argue that their expressions should also be afforded the extraordinary 
protection of copyright’,”! and added: 
” However different or unique plaintiffs thoughts or opinions may be, the expression 
- of these. opinions or thoughts is too general and abstract to rise to the level of a 
literary or intellectual creation that may enjoy the protection of copyright. 
Although the general subject matter of the interview may have been outlined in 
the reporters’. minds prior to their meeting with plaintiff, the actual dialogue, 
including the unprepared responses of plaintiff, was spontaneous and proceeded in 
a question and answer format. There is no defined segregation, either by design or 
implication, of any of plaintiff's expression of his thoughts and opinions on the 
-subjects discussed which would aid in EREE plaintiffs purported copyright 
material.” 


Once again, however, Nimmer is critical of the tests applied: ‘if the response had 
been reduced by the speaker to writing, there can be no doubt that the result 
‘would have commanded statutory copyright protection, without the need to pass 
any qualitative test as to the ‘literary’ or ‘intellectual’ content?” 

“ Hesitations like those of the US courts are also apparent in Canadian cases. In 
respect of oral works the relevant provisions of the Canadian Copyright Act 
remain very similar to those of the British Copyright Act 1911, despite substantial 
changes to the legislation in other respects in 1985 and 1997.” In the Ontario case 
of Gould Estate v Stoddart Publishing Co,” the estate claimed copyright in the oral 
conversations which took place in 1956 between Glenn Gould, the well-known 
concert pianist and an intensely private individual, and Michael Carroll, who tape 
recorded them at the time with Goulds consent, and published them in a book in 
1995, twelve years after'Gould’s death. The claim was rejected at first instance by 
Lederman]: _ i i , 


A persons. ord statements İn a speech, interview or conversation are not a s 
in that form as literary creations and do not attract copyright protection . .. [T]he 


v” Se R 





69 723 F 2d at 206. 
70 521 F Supp 1204 (1981). 
. 71 „ibid; 1207. Note the comment ‘of Nimmer, § 2.02, note 37.1: ‘The fear thus expressed is, to say the 
-» ledst, exaggerated. Celebrities are,not likely generally to object to the public reporting of their 
„Statements, and, in any event, the usual brief quotations would, in most cases, not constitute copy- 
right infringement. . . . Where an extensivé interview is quoted, it is likely that the speaker pre- 
viously consented to the publication of the interview? 
72 521 F Supp at 1208. See further below, text accompanying notes 88 and 152. 
73 Nimmer, § 2.02, note 37.1 
74 See generally D. Yaver, Essentials of Canadian Law: Copyright Law (Toronto: Carswell, 2000) 33-34. 
For the 1911 Act, see above, text accompanying n 10. 
75 (1997) 74 CPR (Gd) 206; aff'd (1998) 161 DLR 4th 321 (Ontario CA). 
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nature of the interview, conducted in informal settings = at an empty Massey hall, at 
the home’of Gould’s mother and on vacation in the Bahamas — was such that it was 

‘ intended to be casual, to catch the spontaneity of Gould when he was relaxing.'The- 
conversation between the two men was thekind that Gould would have with a 
friend: Indeed Gould and Carroll remained. friends for a short while afterwards.. 
Gould was not delivering a structured lecture or dictating to Carroll. Rather, Car- 

-roll engaged Gould in easygoing conversation out of which emerged comments 
which provided ee into Gould's character and personal, life, Gould was inaking 
offhand commen. . This is not the kind of discourse which the Copyright Att 
intended to protect.” 


` But ‘the Ontario Court of Aged awhile agreeing with die conclusion that 
Gould had no copyright ~ ‘it is evident from this record that Gould did not have 
a copyright with respect to his oral utterances or in the ‘transcriptions’ of them?” — 
went on to hold that the interviewer Carroll had a copyright in his record of: his 
dialogue with Gould: ‘Carroll as the author of the text and captions in the book 
was the owner of the copyright in the very written material the appellants are 
attempting to suppress. ... The person who makes notes or report of the speech: 
is the author of the report and obtains copyright in the report?” And this 
approach was followed by Reed J in the Federal Court of Canada in Hager v 
ECW Press Ltd,” a case concerned with the copying of quotations from the coun- 
try singer Shania Twain, first obtained in an interview with, and then published 
by, Barbara Hager, from whose book the defendant reproduced them in his own 
later biography of Twain. Hager was found to have a copyright which the defen- 
dant had infringed. 

The issues of authorship and ownership in relation to recorded and published 
quotations raised in these cases will be discussed later in this article.®° At the pre- 
sent stage of the argument, the significance of Gould Estate and Hager is that both 
ultimately recognise the possibility that an interview may give rise to a literary 
work capable of attracting copyright, albeit only for the person recording or fix- 
ing-the whole interview in writing. But Lederman J’s statement in Gould Estates 
that ‘A persons oral statements in a speech, interview or conversation are not 
recognized in that form as literary creations’ is not upheld by the Court of Appeal, 
and was not in any event supported by the citation given, which was to the old 
English House of Lords decision, Walter v Lane.. That casè concerned the copy- 
right in verbatim reports in The Times newspaper of five public speeches made by 
Lord Rosebery, but, as will again be discussed in more detail later in this article,” 
the claim to copyright’ was made, not by the speech-maker, but by The Times. 
Indeed, Lord Rosebery was not involved in the case, and his rights, if any, were 
carefully excltided from consideration by the miajority of the court. It is true that 
Lord Davey remarked: “There is no copyright in a speech although delivered on a 














76 (1997) 74 CPR (3d) at 217, ` 
77 (1998) 161 DLR (4th) at 329-30 (para. 23). 
78 ibid, 330 (para 23). 

79 [1999] 2 FC 287. 

80 See below, text accompanying n 112-141. 
81 [1900] AC 539; 557-558, 559. 

82 See below, text accompanying n 122—123. 
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public occasion’,* while Lord Brampton said: ‘if no, reporters had been present, or 
if though. present none had taken: down his Lordship’s utterances, those utterances 
would have:remained unrecorded, and no question of copyright could have 
arisen, for there would have beén no subject of copyright in existence’** The con- 
text of these’ comments, however, is that the copyright legislation in force at the 
time (1900) conferred literary copyright only upon. the authors of ‘books, and 
copyright was the right to multiply copies of a published writing.” Apart from 
the Lectures Copyright Act 1835 (which was inapplicable in this case), there was 
indeed no question of statutory copyright in a purely oral production as the law 
then stood in the United Kingdom. The possibility of ‘common law copyright’ in 
an unpublished work®® was.also precluded, since Lord Rosebery gave his speeches 
on Buel occasions in front of. SRAM SSS impliedly ee) further dissemi- 
nation. 

“The bulk of the US. cases referred to earlier also support the view that speech 
can give rise to copyright works. The case going against the proposition, Falwell, 
has been authoritatively criticised, and seems inconsistent with the other authori- 
ties as well as basic principles of copyright law. And even Falwell is not categori- 
cally opposed to oral copyright; as Nimmer points out,” the judgment does refer 
cautiously to undefined ‘narrow circumstances where a cause of action involving 
an oral expression can be sustained under a common law copyright theory’. 


Originality 


‘To receive the protection of copyright under UK law, a literary work must be 
‘original’. Just as the question of whether a work is‘literary’ is determined irrespec- 
tive of quality or style,” so the test of originality rejects any efforts to measure the 
quality or merit of a work before it can be protected, and depends most on a 
minimal level of independent (that is, not copied) skill and labour by the author 
of the work. While the routine words and catch phrases with which we navigate 
our way through daily life may well fall short of even such low standards of ori- 
ginality and ,literariness, a middle ground between such commonplaces and the 
full-blown. lecture or speech can none the less be recognised, and it is here, it is 
suggested, that material emerging from interyiews, commentaries and other 
impromptu and unscripted speech can often be. located as original copyright 
wotks. 

The issues involved here have. again not received treatment in the British 
courts, but some of the difficulties which may be encountered come through in 
the Irish case of Gormley.v EMI Records (Ireland) Ltd? where the Supreme Court 
was applying legislation identical, at all relevant points, to the British Copyright 





83 n 81 above, 550. 

84 ibid, 557. 

85 Literary Copyright Act 1842 (5 & 6 Vict, c 45), ss 2 and 3. 

86 See above, text accompanying n 9. 

87 §2.02,n 371. 

88 521 F Supp at 1208. 

89 University of London Press Ltd v University Tutorial Press sei 1 [4916] 2 Ch 601, 608, per Peterson J. 
90 n18 above. 
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Act 1956. The court’ rejection of the claim to copyright.was founded, not.only on 
the lack of an immediately comprehensible material form for the work, but also 
on.a finding that the girls version of her „story was not original. in the sense 
required by copyright.. She. had, been, treating ,a. story already i in, existence, and 
was: trying, not to.produce a new form of expressing the story, but. to show that 
she knew it by faithfully reproducing what she had been. told by her teacher (who 
had skilfully ‘translated’ difficult words and concepts such as ‘ascension, ‘resurrec- 
tion? and ‘Holy Ghost’ to be comprehensible to very small,children). The charm of 
the girls Dublin accent — in particular, the way she pronounced the word ter- 
tainly’ — and her reference to. Judas Iscariot as ‘that dirty auld squealer’.were not 
enough to give her work originality. She had copied what she had been told,,and 
the manner of telling it, even though she had put the story in her own language. 

While a 6-year-old could exercise the independent thought, skill and labour 
needed to obtain a copyright, it was.doubtful whether this would happen when 
her sole purpose was to, repeat her teacher’ story. .  . 

But, as already noted, the result of the Gormley case seems hard in failing to 
recognise the degree to which an individual had been capitalised upon by others 
without her consent or any reward, and further return to the classic English judi- 
cial statement on the meaning of originality leaves doubts as to the approach of 
the Irish court, at least from a United Kingdom perspective:. 

The-word ‘origina? does not in this'connection mean that the work must be the 
- -expression of original or inventive thought. Copyright Acts are not concerned with 
the originality of ideas, but with the expression of thought ... the Act does not 
require: that the expression must be in original or novel. form, but that the work 
_ must not be copied from another work ~ that it should originate from the author.” 


The fact that, as.the Irish court indicatéd,: the girl in Gormley had put the stories 
told by her teacher into her own words should, it'is suggested, have sufficed :to 
meet the requirement of originality. 

In the United States the standard of ‘originality’ was ed by the. Supne 
Court in Feist v Rural Telephone Service Company Inc”? in 1991, post-dating most of 
the oral copyright cases already cited, although, importantly, not Nimmer’ criti- 
cism of those. cases for setting over-high standards of quality before oral works 
may enjoy copyright. Nimmer’s comments.suggest' that Feist’s recasting of the ori- 
ginality requirement, from a ‘sweat of the brow’ test to one of ‘spark of creativity’, 
should not be seen as supporting some minimum level of quality which most 
informal speech is likely to fall beneath. Feist was a case about the copyright in a 
telephone directory, in which it was held that the effort and resource needed to 
put together a list of subscribers to a telephone service and their addresses and 
numbers did not merit the protection of copyright, since arranging their sur- 
names in alphabetical order lacked the minimurn degree of creativity needed to 
constitute originality. But Feist. must be seen in the context of its,own, ‘facts, 
namely the protection of .a- compilation or database. In, this context, what 


91 [1916] 2 Ch at 608 E cage Uae Ges Ve E h 
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copyright protects is, in the language of the Berne Convention, the ‘selection and 
arrangement’ of the contents of thie work, ‘and sihce all subscribers were included 
in the directory; and alphabetical listing ‘was the only possible usable way of pré- 
senting the results, the originality ofthe selection and arrangement was indeed 
negligible.” Impromptu speech involving any degree ‘of consideration or reflec- 
tion by the spéaker is almost certdin to involve more originality than was apparent 
in the Feist case. ' A PENS 

The decision equivalent to Feist in Canada is Téle-Direct (Publications) Inc v Amer- 
ican Business Information?* The’ case concerned the yellow pages section of'a tele- 
phone directory, and again it was held: that there was insufficient originality for 
copyright. But later the Hager court confined ‘éle-Direct to the compilation/data- 
base area, saying that difficulties arose there ‘because such works are not likely to 
exhibit, on their face, indicia of the author’ personal style or manner of expres- 
sior.” Tele-Direct' has also beén the subject’ of criticism by the Federal Court of 
Appeal in CCH Canadian Ltd v Law Society of: Upper Canada,”® while on appeal 
the Supreme Court took up a mid-position, emphasising that originality lay, not 
in either labour and ‘sweat of the brow or Spares of creativity’, but in the author's 
exercise of skill‘and judgement.” 

There has been no decision in the United Kingdom directly equivalent to Feist, 
although in the artistic copyright case-of Interlego v Tyco” the Privy Council held 
that skill and labour were not always enough for originality. Once more, how- 
ever, Context was important: the case was about artistic works, and the court took 
the example of tracing another’s drawing to illustrate the case where there might 
be skill and labour but none the less-no originality, and hence no copyright in the 
resulting work. The conclusion was that, since the ‘third generation’ Lego brick 
looked the same as its predecessors, no new artistic copyright came into existence, 
although the designers had put a great deal of skill and labour into non-visual 
aspects of the new brick such as its durability and flexibility. The case therefore 
does-not say that skill and labour are insufficient for originality; rather, what is 
needed is relevant skill and labour. With regard to: spoken works, there might well 
be skill and labour, but no new copyright, in simply repeating the words of 
another; but the situation with which this article is concerned is that of 
impromptu speech, whether in conversation with others or delivered as a mono- 
logue, and the modification of the skill and labour dimension of originality 
found in the Initerlego case simply seems to leave that situation unaffected.” 





93 See further; for discussion of the limited scope given Peis i in subsequent cases, in Nimmer, § 
'304[B][2]. 

94 [1998] 2 FC 22 (CA); leave to appeal to scc denied [1998] 1 SCR xv. 

95 [1999] 2 FC at 311 (para 42). , 

96 [2002] 4 FC 213 (CA). See also Vaver, Copyright Law, n'74 above, 61-3. f 

"97. Law Society of Upper Canada v. CCH Canadian'Ltd [2004] SCC 13, paras 14-25, per McLachlin CJ. 

98 [1989] AC 217 (PC). 

99 Note that in the oral copyright case of Express Newspapers v News UK Ltd [1990] FSR. 359 (dis- 
cussed further below, text accompanying notes 125-134), Browne-Wilkinson VC at 366 thought 
Interlego dealt with a point on originality quite different from that in Walter v Lane. ` 
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Fixation, T im ae 


The 1988 Act provides that copyright does. not subsist i in a ‘a literary, dramatic or 
musical work unless and until it.is recorded in writing or otherwise. This is 
clearly crucial for the copyright in unscripted speech. Only when some record is 
made (fixation) does copyright come into. existence. With literary, dramatic and 
musical works, the traditional form of record has been writing, whether in print 
or otherwise. But writing is not the only possible method of recording literary, 
dramatic and musical works, nor does the 1988 Act so limit its requirement.” 
The electronic storage of work i in digital form on discs and in computer mem- 
ories is well known. So far as the spoken word goes, the tape and cassette recorder 
have been familiar for even longer, and film,’ video and digital recording, 
including voice recognition software, can be.added to the list of methods of fixa- 
tion sufficient to confer copyright on the work recorded. A further possibility 
might arise through lip reading what a speaker is saying on a film without a 
sound track. 

The importance of the 1988 Act’s departure from its 1956 predecessors formula- 
tion of the requirement of fixation — ‘reduced to writing or some other material 
form’ — can.be seen from the decision of the Irish Supreme Court in Gormley v 
EMI Records (Ireland) Ltd,°* the facts of which were summarised briefly above. The 
court rejected the claim to copyright by the schoolgirl whose oral version of a 
Bible story had been recorded by her teacher. The result purported to be driven 
by the language of the Irish Copyright Act 1963, which, like the 1956 Act in the 
United Kingdom, required literary works to be written or reduced to some 
other material form. Taking a very narrow approach, the court held that tape 
recording was not enough for this purpose. The symbol which comprised the 
notation of what was said had to be capable of being understood without more, 
and this was not true of a magnetic trace (even although such recording was 
admittedly indistinguishable in principle from taking down the speech in short- 
hand). The Irish legislation has since been amended to fall largely into line with 
the 1988 Act.’ 








100 CDPA 1988, s 3(2). 

101 See Laddie Prescott and Vitoria, n 18 above, §§ 3.33-3.36; Copinger and Skone James on Copyright, 
(London: Sweet & Maxwell, 14th ed, 1999) § 3.81. 

102 On fixation of a dramatic work by recording i it on film; see Norowzian v Arks Ltd (No 2) [1998] FSR 
79 at 87-88, approved in the Court of Appeal [1999] FSR 363 at 367. 

103 A conversation recorded on CCTV in Inverness Prison and subsequently analysed by a forensic 
lipreader was part of the evidence used by police in investigating the part played by Nat Fraser in 
the murder of his wife Arlene, for which the former was convicted in January 2003: see the BBC 
News Scotland website for 30 January 2003 (http://news.bbc.co. uk/1/hi/scotland/2707855.stm, (last 
visited 27 November 2004). See also the English case about lip-readers as expert witnesses in 
criminal cases, R v Luttrell, Dawson and Hampberger, Court of Appeal Criminal Division 28 May 
2004, The Times 9 June 2004. . 

104 n 18 above. 

105 Copyright Act 2000 (Ireland), s 18(1): ‘Copyright shall not subsist in a literary, dramatic or musical 
work or an original database until that work is recorded in writing or otherwise by or with the consent 
of the author’ (emphasis supplied). The requirement of the author's consent to the recording, 
which is not found in the UK Act, means that the unauthorised recorder can continue to over-ride 
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The requirement of recording (or fixation’) still means, however, that there is 
no copyright in the unrecorded spoken word.’ Since the copyright does not 
cothe into existence unless and until the recording is made, copyright confers no 
right on a speaker to stop people making recordings of what is said. If there is any 
right at all to prevent recording of one’s words, it must be sought in other branches 
‘of the law.” However, the 1988 Act expressly provides that; for the purposes of 
conferring copyright on a work by recording it, it is immaterial whether the 
work is recorded by or with the permission of the author, ie the speaker. Thus, 
while I may eavesdrop on and record other peoples telephone conversations with- 
out infringing copyright in what they say, as soon as the recording is made, the 
words have copyright and the subsequent reproduction and publication of these 
words elsewhere may be controlled by the speaker. 
` This analysis is obviously of some importance in the debate about the possible 
role of copyright in the legal protection of privacy referred to earlier. The 
unauthorised use or re-recording of another’s recorded speech is an infringement 
of that others copyright, entitling him to all the remedies which are available in 
respect of that civil wrong such as injunctions or interdicts to prevent the conti- 
nuation of the wrong, damages for any losses caused to the victim, and account- 
ings of profits in respect of any gains made by thé wrongdoer. The Berne 
Convention states that it is for the national legislation of member states to pre- 
scribe whether in general works require fixation in some material form to be pro- 
tected. It would therefore be quite possible for the United Kingdom, as a member 
of the Berne Convention interested in legislating to give more effective protec- 
tion to individual privacy, to remove the requirement of recording, and adopt the 
position that all unscripted speech amounting to an original work had copyright 
from the moment it was uttered." The oddity of the present position, where 
copyright in words arises from the chance of anothers unauthorised intrusion, 
and the curious results which can follow, have been well explored elsewhere by 
Jeremy Phillips.°° In some other European jurisdictions, as we have seen, there 
can be copyright even in the unrecorded spoken word (subject to the words 
amounting to a work such as a speech or lecture), ® while in the USA common 
law copyright may extend to unfixed oral works, the requirement of fixation 
under the Copyright Act of 1976 being one that State laws are not bound to 





the will of the author by reproducing and disseminating the recording without having to seek the 
latter's consent ~ a curious outcome, 

106 For a full account of the history of the fixation requirement in the UK and the USA, see D. J. 
Brennan and A. F Christie, ‘Spoken words and copyright subsistence in Anglo-American law’ 

_ [2000] IPQ 309. 

107 For example, the Regulation of Investigatory Powers Act 2000 or breach of confidence: see above, 
text accompanying notes 36-38. 

108 This is the position argued for by Brennan and Christie mn 106 above). The possibility of thus 
extending copyright does not appear to have been considered in the debates on the protection of 
privacy in the UK (above, text accompanying n 30-46). 

109 See J. Phillips, ‘Copyright in spoken words — some potential problems’ [1989] 7 EIPR 231. 

‘110 For example, France and the Netherlands provide for the existence of copyright in works regard- 
less of the mode or form of expression (Intellécttial Property Code 1992, Art. L. 112-1 (France); 
` Copyright Act 1912 (aś amended), Article 10 (Nethérlands)). The German C opyright Act 1965 (as 
amended) contains no requirement of fixation. ° 
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follow" Fixation) it is suggested, would be better seen as a matter of evidence and 
proof of a work, rather than:as a constitutive élement of copyright itself. - > 


Authorship and ownership 
In general, the author of a literary work is the first owner of the copyright in it; 
although ifa literary work ig created in the course of employment, copyright vests 
in the employer.” The author is the person who creates the work.'” At first sight, 
it seems clear that with extempore speech the'creator is the speaker, who is there- 
fore first owner of the copyright in the words. But there are some difficulties in 
respect of interviews, where the interviewees words are stimulated by the inter- 
viewers questions, and the two sides of the conversation may be difficult to 
understand independently of each other. 

` The 1988 Act recognises works of joint authorship, where a work is produced by 
the collaboration of two or more authors in which the contribution of each author 
to the work is not distinct from that of the others." Here copyright in the whole 
work is owned jointly, by the authors. The essence of joint authorship is collabora- 
tion or cooperation between the authors in the ‘éxecution of the work.’ But it has 
been held in cases that where one person supplies ideas and information and 
another puts these into literary form, it is the latter who is author and owner of 
the copyright." There may, however, be exceptional cases where the contribution 
of the person supplying material to the person actually executing the work is suffi- 
cient to allow a claim of copyright as either sole or joint author: that is to say, it goes 
beyond giving ideas to giving directions or instructions as to the mode of expres- 
sion or execution.” A straightforward example would be where she is dictating to 
an amanuensis, in which case she is plainly the sole author.'® 

David Vaver has suggested that ‘any substantial intellectual contribution to a 
works composition . . . should, in principle, count as co-authorship’."” US com- 
mientators have argued from a ‘common law copyright’ perspective that an inter- 
view gives rise to a joint copyright.” It is submitted, however, that in the UK, 
despite the intellectual symbiosis between the two sides of an interview or a 





111 Nimmer, § 2.02; US Copyright Act, §§ 102(a), 301. 

112 CDPA 1988 1988, s11(1), (2). 

113 -ibid, s 9(1). 

114 ibid, s 10(1). 

115 Cala Homes (South) v A fied McAlpine Homes East [1995] FSR 818 at 835. CF Beckingham v Hodgens 
[2003] EMLR 18 (CA), holding that the existence ofa common intention to pee a soit work 
was not a requirement fora work ofjoint authorship. 

116 Donoghue v Allied Newspapers [1938] 1 Ch 106 (ghost writer); inn v Bond [1927] 1 Ch 167 (spir- 
itualist medium); Leah v Tivo Worlds Publishing Ltd [1951] Ch 393 (spiritualist medium); Robin Ray v 
Classic FM [1998] FSR 622 (music cataloguer and client). 

117 See eg the decision of the Indian High Court in Najma Heptulla v Orient Longman Led [1989] FSR 
598. 

118 See fora valuable discussion of joint authorship in another context, D. Vaver, ‘Copyright i in legal 
documents’ (1993) 31 Osgoode F- Hall Law, Journal 661, sp 666—667. Pid 

119 Vaver, n 74 above, 76. 

120 A. S. Hirsch, ‘Copyrighting conversations: applying the 1976 Copy Act to interviews’ [1982] 
31 American University LR 1071. Cf Note, ‘Copyright: right to common law copyright in con- 
versations of a decedent’ (1967) 67 Columbia LR 366; V. L. Ruhga, ‘Ownership of interviews: a 
theory for protection of quotations’ [1988] 67 Nebraska LR 675. 
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conversation, what results is not a work of joint authorship under the 1988 Act's 
definition, because the.respective contributions remain distinguishable as a matter 
of fact. Nor can the whole copyright be attributed to the interviewer, who may 
rather be compared with the supplier of ideas and information which stimulate, 
rather than direct or control, a responsive expression from the interviewee. 
Indeed, the interviewer's questions may be. inspired. by the interviewees responses 
to earlier ones. What emerges from an interview is at least two works, each having 
an independent copyright: the component parts on each side may or may not 
have copyright in their own right, but the lack of copyright in some or other bit 
of the contribution need not prevent the whole having protection.” Each party 
is responsible for the expression of its own contribution, although undoubtedly 
the others participation is essential to the process by which that expression was 
achieved. Its significance, however, does not extend to determining the way in 
which each party decides to express what he wants to say, Ultimately creation lies 
in the mind and mouth of the speaker, and accordingly that person is the sole 
author of what she says for the purposes of copyright. 

A difficulty for this argument may seem to lie in the decision of the House of 
Lords in Walter v Lane,” as it has been interpreted in subsequent English and 
Canadian decisions. As already noted, Walter v Lane concerned the copyright in 
verbatim reports of five public speeches made by Lord Rosebery. The reports 
had been made by journalists and published in The Times newspaper. These reports 
had then been copied by the defendant without authorisation from The Times, in 
order to produce a book of Lord Rosebery’s speeches. By a majority of 4-1, the 
House of Lords, reversing the Court of Appeal, held that The Times had a copy- 
right, even though the words recorded in the reports were entirely derived from 
Lord Rosebery, and that it was infringed by the defendant’ publication. 

The majority were clearly moved by a sense that the defendant was seeking to 
reap where he had not sown. The fact that he had corrected TheTimes reports from 
Lord Rosebery’s album of corrected cuttings of the reports of his speeches was not 
enough to escape liability (only‘ one of the five speeches had actually been so 
adjusted in the defendant’s book). Another important feature of the case is that 
Lord Rosebery himself made no claim, so that his rights (ifany) were not consid- 
ered in detail. Moreover, his words were not the product of any interview, but 
were rather speeches made on public occasions, apparently with many journalists 
present. As a result of this public character of the speeches, the House of Lords was 
clearly of the view that Lord Rosebery had authorised the verbatim reporting and 
dissemination of his words, and had given up the common law right established 
in the earlier case of Caird v Sime”? to prevent publication of a speech or lecture 
given'on a private occasion.’ ’ . i B 








121 See the dicta in Ladbroke (Football) Ltd v William Hill (Football) Ltd, cited at n 59 above. Note also 
Sweeney v MacMillan Publishers Ltd [2002] RPC 35, where it was held that copyright subsisted in 
each chapter and perhaps each page or even sentence of James Joyce's Ulysses as it was written, as 
well as in the overall work; but as each passage was incorporated into the larger work, copyright 
should be regarded as residing in that rather than in its constituent parts. Copyright also subsisted 


, in Joyce's fair copy eeu a andi in earlier, ot of the work, successive typescripts and proofs. 
122 n 81 above. 
123 (1887) LR 12 App Cas 326; (1887) UR (HI) : 37. 
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. ‘The suggestion that Walter v Lane is no longer of authority,-at least with,regard 
to: the reporter's copyright, because it was decided before the Copyright Act.1911 
added a requirement, of originality before a work could attract, protection, has 
been rejected by English and Australian courts.’** The case has come to have 
importance in, the context of oral copyright.as a result of cases about interviews. 
In England, Express Newspapers ple y News (UK) Ltd” is the litigation arising from 
the interviews with Pamella Bordes and Marina Ogilvy. referred to at the begin- 
ning of this article. The Daily Express had carried the interview-with Mrs Bordes, 
complete with verbatim quotations, as an exclusive story; later Today carried the 
same interview with the same quotations. The owners‘of the Daily Express; sued 
the owners of Today for infringement of copyright. While the action was pending, 
Today published an interview. with Miss Ogilvy, including verbatim quotations. 
The Daily Star, another newspaper in the Express Group, published the same story. 
the following day, clearly deriving it from the Iéday interview and using the same 
quotations. The owners of Today then brought, an action against the Express 
Group for. infringement of copyright. 

. A crucial element in the case making Walter v ite relevant was the use of the 
quotations, since, it was held, quite rightly, that-there was no copyright in a news 
story other than in the form of words used to report it. But the Vice-Chancellor, 
Sir Nicolas Browne—Wilkinson, held that Walter v Lane conferred what he called a 
‘reporter’s copyright’ on one who transcribed and published:another’s words. The 
Vice~Chancellor obviously thought that the case for copyright was even stronger 
where the report was of remarks procured by interview, as ir the case before him, 
than it was in Walter v Lane, involving as it did the mere transcription of anothers 
speech: 


The evidence does show that there was an interview lasting over eight and a half 
hours with Miss Ogilvy. The skills of the reporter in this case are quite different 
and much greater than those shown in the Lord Rosebery’s speech case. It was not 
simply taking down the words of somebody who was already, going public by 
speaking publicly. Although Miss Ogilvy has approached the reporter, the whole 
conduct of the interview and the selection of quotations involves at least as much 
(and in my view greater) skill and judgement than merely taking down the words 
of a speaker apuu speech. é : ep A a a, Papp Aa 


Bewa the Vice Ghanoclor equally clearly understood that the reporter's copy- 
right was distinct from the copyright that Miss: Ogilvy also enjoyed in het own 
words. ai eens and questioninig: the applicability į in’ modern conditions of 


124 Sands & McDougall v Robinson (1917)'23 CLR. 49; Roberton v Lewis [1976] RPC 169. Cf Lipman v 
Commonwealth of Massachusetts 475 F 2d 565 (1973), where the Court of Appeals for the First Circuit 
held that the transcriber of the Mary Jo Kopechne inquest did not have common law copyright in 
his transcript, on the grounds that verbatim reporting, however skilful, lacked the necessary ori- 
ginality, and Walter v Lane was distinguished on the basis that the then copyright statute had no 
such requirement. For an English case involving court transcripts, but in which no view is 
expressed as to their copyright status, see Warwick Film Productions Ltd v Eisinger [1969] 1 Oh 508 
(trial of Oscar Wilde). 

125 [1990] FSR 359. 

126 ibid, 366. 
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the case of Walter v Steinkopf?” in which North J-had held that newspapers had no 
implied. licence to réproduce verbatim reports which appearéd:in other newspa- 
pers, he noted that in that case the judge ‘was not dealing with the use of quota- 
tions of words, being the words‘of a third party (for éxaimple, Miss Ogilvy) in 
whom the copyright of the words as opposed to the report of the words was vested?'”® Thus, 
although there might now be a custom of the Press giving rise to an implied 
licence to reproduce each other's: stories, ‘it may well be'that the case is different 
when the only relevant verbatim: copying is not the come of the reporters 
words but the words of the interviewee?!” - 

As already noted, the Canadian cases of Gould Estate v Stoddart Publishing Co,° 
and, in particular, Hager v ECW Press Ltd,’*'-hold that the interviewers who had 
obtained and published the quotations from their subjects (respectively Glenn 
Gould and Shania Twain) own the whole copyright in the record of the material 
which they had procured, and: that the interviewee had no copyright at all. This 
was particularly important in the Gould case, since it meant that the deceased 
interviewee’ estate had no right to prevent the interviewer's reproduction of his 
words (in Hager, by contrast, Twain was not-a party and her rights, like those of 
Lord Rosebery in Walter v'Lane, were not in issue). Combined with the require- 
ment of fixation, which is also found in Canadian law, the result of these two cases 
is, as David Vaver has put it, the marginalisation of those who provide the sub- 
stance of the wotk (the interviewee), and the celebration of those who provide its 
routine form (whether writing or some other ‘form of recording).' The result 
seems at odds with the support et the mine of individual Creativity to which copy- 
right offers protection. os 

In Hager Reed J supports his a sti quotations’ of other passages 
from the judgment of Browne-Wilkinson VC in Express Newspapers, as follows: 


Each of the original stories is made up of two elements. First, there is the news story 
as such; second, there are the quotations of the words used by the person inter- 
viewed . . . [T]he recorder of spoken words [has] a copyright in the record of those 
“words as distinct from the work récorded. 


But both these quotations, which are actually far apart from each other in the 
Browne-Wilkinson judgment, are also wrenched from their contexts; and neither 
actually: gives much, if any, support to the conclusion being drawn in the Hager 
case. They certainly cannot be taken as giving the ratio of the Express Newspapers 
decision, or as supporting the conclusion that only the interviewer has copyright 
in the end product of the interview. In fact, the whole thrust of what the Vice 
Chancellor says is to distinguish carefully between the report and the words being 
reported. The reporter’s copyright is essentially concerned with the words in 





127 [1892] 3 Ch 489. 

128 [1990] FSR at 369 (emphasis supplied). 
129 ibid, 369. 

130 (1998) 161 DLR 4th 321 (Ontario CA). — 
131 [1999] 2 FC 287. 

132 Vaver, Copyright Law n 74 above, 65. 
133 [1999] 2 FC at 303 (para 27). 
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which the report is couched by the reporter and the selection and arrangement of 
any quotations from’other persóns which'may be coritained in the text (juust as the 
selection arid arrangement of a database is protected by: copyright, rather than its 
content), Any’ rights in the words quoted thernselves would, as Browne-Wilk- 
inson VC" expressly indicated in’ the ‘passage quoted and’ italicised in the 
previous paragraph, fall to the interviewee. 

US authority is also in line with the simple principle that a speaker owns the 
copyright in what she says (so long as it amounts to a work), and not the person 
who records what is said. The US Copyright Office states that in an interview 
each party-has the right.to claim copyright in his or her own expression in the 
absence of an agreement to the contrary,” and this position also emerges, albeit 
indirectly, in the US case law. ‘Hemingway v Random House has.already-been dis- 
cussed:,there the court concluded that, if Hemingway had a copyright in his con- 
tributions to conversations with Hotchner, the latter had been. licensed to publish 
them. At least two other cases make clear that the interviewer does,not have copy- 
right in the quotations which she obtains and records. In Rokeach v AVCO Embassy 
Pictures,”° a psychiatrist who had-published a book containing statements made by 
his patients was held not to be the.author of these statements and so, not being the 
owner of the copyright i in them, was unable to prevent their use in another’ play 
and a film. Similarly, in Suid v Newsweek Magazine,” the plaintiff quoted Michael 
Wayne, son of the film star John Wayne, in a book on American war films. News- 
week later used the same quotations in an article on John Wayne. The District 
Court, for the District of Columbia held no.copyright ofthe plaintiff had been 
infringed: ‘the author of a factual work may not, without an assignment of copy- 
right, claim copyright in statements made by others and reported in the work, 
since the author may not.claim originality as to those statements’”* ai 

' The strongest, US case for the interviewees copyright is Craft v Kobler? where 
the plaintiff, who had been a close companion of Igor Stravinsky, had published 
several books on the composer, including ‘conversation’. books -presented in the 
form of interviews between them. He successfully claimed infringement of copy- 
right by the defendant’ biography of Stravinsky, which was ‘tichly stocked’? 
with quotations of the composer taken from these interviews and other, material 
(such as correspondence) published by the plaintiff., But. Laval J ; noted: although 
Craft [the plaintiff] is not the author of the Stravinsky portions of his books, so 


t 








134° CDPA 1988, s 3A. ‘Database right’ under. the Copyright,and Rights in Databases Regulations 1997 
. (SI 1997/3032) protects content against unauthorised. extraction or re-utilisation of a substantial 
part thereof. 

135: Compendium II of Copyright Office Practice (1984), § 317 (ise seen, but confirmed by email'from the 
Office dated 4 Sept 2003). 

136 197 USPQ 155 (1978). 

137 503 F Supp 146 (1980). 

138° ibid, 148. A‘release for publication’ from the person quoted, falling short ofan assignment; was held 
insufficient to give the plaintiff a copyright interest. Compare also Warwick Film Pioductiotis Lid v 
Eisinger [1969] 1 Ch 508, a case on copyright i in books on the trials of Oscar Wilde, in which i it was 
held that an author could claim rights, not in those parts of his book which consisted of ie 
from transcripts of the trials, but only in their. collocation with other material i in ‘the book. 

139° 667 F Supp 120 (1987). i 

140 ibid, 122. rar ae pone 


372 l © The Módem Law Review Lithited 2005 


Hector,L. MacQueen 





that his.copyright would not normally cover them, Stravinsky willed to Craft his 
own copyright in those books. This suit is brought primarily to protect the Stra- 
vinsky copyright interest which Craft inherited’™! The case is thus consistent 
with the view that interviewees have copyright in. their own words, independent 
of an interviewer’ claims to any copyright that may exist in the questions. 


i 


CONCLUSION 


Arguments for the existence and, perhaps, extension of protection are somewhat 
unusual in current debates about copyright. Most discussion is more concerned to 
deplore the growth and expansion of copyright coverage, which is seen as driven 
predominantly by the commercial concerns of the entertainment and informa- 
tion industries, and as therefore requiring challenge to protect the interests of the 
consumer and user of the products of these industries.” This article argues, how- 
ever, that, at least with regard to the'spoken word, copyright can be an effective 
way to protect the legitimate interests of the individual, in particular interests in 
privacy and in ensuring that one’s spontaneous or extemporary speech is not 
exploited for gain by others without consent. 

` At least four of the major acts restricted under the 1988 Act unless the copyright 
owner agrees to them seem particularly relevant to the interests of the speaker in 
the subsequent use of his or her words: (1) copying the work; (ii) issuing copies of 
the work to the public; (iii) performing, showing or playing the work in public; 
and (tv) the new public communication right introduced under the Copyright in 
the Information Society Directive 2001, which includes broadcasting the work or 
including it in a cable programme service.” The possibilities of the first of these 
rights are liinited at present-by the requirement that a spoken work must be 
recorded before it can be protected by copyright, so that the speaker has no pro- 
tection against ‘direct unatithorised recording as such; but the other four are all 
highly useful in the prevention of subsequent exploitation of such unauthorised 
recordings. In’ particular, the new public communication right will prove very 
helpful in tackling unauthorised dissemination of oral works on the Internet. 

One of the difficulties in debating the legal protection of individual privacy is 

that the most obvious beneficiaries will be figures who are already well-known, 
whether as politicians, entertainers or media celebrities, and that the law will 
enable them to control or conceal information about themselves, mislead the 
public, and stifle the freedom of the press and of-expression more generally. Yet, 
quite apart from the fact that even public figures may have a private life deserving 
of some protection from the curiosity of others,** however well-motivated, it is 
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142, See eg C. Waelde and H. MacQueen, ‘From entertainment to education: the scope of copyright’ 
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143 CDPA 1988, ss 16-21, as d amended by the Copyright and Related Rights Regulations 2003 (SI 
2003, No 2498), which implement European Parliament and Council Directive 2001/29/EC, art 3 
(OJ 2001, L167/10). 

144 See eg Douglas v Hello! Ltd [2003] EMLR 31; [2004] ] EMLR 2 (both Lindsay J; subject to appeal at 
the time of writing); Campbell v Mirror Group Newspapers [2004] 2 AC 457 (HL). 
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not clear that only suchi figures will be, or are, protected by copyright in speech.” 
A good example of a private ‘individual who. would have: benefited from the 
recognition of a eopyuent? in her words is the panni in the Gormley case in 
Ireland.. ' ' 


The research upon which this e was s initially fad was RA bý con-, 


sideration of the copyright position of oral historians and their interviewees, the 
latter being commonly private'rather than public figures. Copyright does seerù to 


provide, useful guidance for both interviewer and interviewee in this context. By . 


and large, it gives effect to the ethical concerns of those who work in this. field, 
while not providing undue obstacles to the proper use of the rich historical 
resources. available through the personal testimony of individuals.. The inter- 
viewer is required to seek consent for the uses to which the interview will subse- 
quently be put, and as a ‘result the interviewee-has the. possibility of control over 
subsequent exploitation of her words. Moral rights give the interviewee a right to 
be identified,”° with a concomitant right to be anonymous should the moral 
right be waived,“ while the words of the interview must be treated with’ integ- 
rity; that is, in any subsequent treatment of the work, additions, deletions, altera- 
tions: and adaptations which distort or mutilate the’ work, or are otherwise 
prejudicial to the honour or reputation ‘of the speaker, constitute a wrong for 
which the owner of the moral right may recover damages." 

Many of.the organisations engaged in oral history’ work and the creation of 
sound archives already take quite elaborate precautions to obtain permissions 
from! interviewees which cover those activities with the recording which fall 
within the scope of copyright. It is common practice for:interviewers to ask the 
interviewee to complete and sign pre-prepared forms covering those aspects of 
copyright relevant to the ways in- which the: recording will be used subse- 
quently. It seems to be unusual for these forms to be outright assignations of 


the interviewees copyright (in which case writing signed by the interviewee - 


would be essential”); instead they tend to be licences under which the interviewee- 


retains ownership of the copyright but gives authorisation to what would other- 


wise be infringements. Thus a key point for those subsequently seeking access to 
and use of recordings is to know exactly what the interviewee originally licensed, 
so that’ if necessary further permission covering what is now intended can be 
obtained. The story of Lord Denning and A. N. Wilson illustrates the difficulties 
which may arise if the extent of the licence to produa: what. was said is’ left 
vague. 
Licences need not, however, be in-writing and may indeed be implied from 
facts and circumstances. When Marina Ogilvy sought out a journalist to tell him 
her story, it could readily be implied that she was licensing publication of her 





145 See also the European Court of Human Rights decision in Peck v United Kingdom [2003] 36 
EHRR 4, for an example of protection.of a.non-celebrity’s privacy under Article 8 ECHR.: 

146 CDPA 1988, ss 77-79. 

147 ibid, s 87. : , i yë 

148 ibid, ss 80-83. 

149 For some examples of such forms, see A. Ward, Manual of Sound Archive Administration (Aldershot: 
Gower, 1990) 49-50, 53-58, 

150 CDPA 1988, s 90(3). 
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remarks. If.a' politician: chooses to respond to a journalist holding a micro- 
phone’ and surrounded by“television cameras, the broadcasting organisation 
clearly has a'licence to broadcast what is said. Similarly. in the Hemingway case, 
a far-reaching licence in favour of Hotchner to reproduce verbatim versions 
of his conversations with Hemingway could readily bë implied from the way 
the relationship had operated over several years.” A' licence, it is suggested, is a 
much better explanation of the outcome of the Falwell case than the Virginia 
courts view that there could be no ronyaen in a conversation. As the court itself 
remarked: 

[P]laintiff wilfully and freely participated in the interview. An ‘interview with 
members of the media is not a private conversation. Like-a press conference, plaintiff 
in this action responded to questions in a spontaneous manner and not from a care- 
fully prepared text or even from notes. Moreover, plaintiff was aware that his com- 
ments were.not made in-the context of a private conversation but rather were 
_ destined expressly for dissemination, to the public. 


On the other hand, when Martin Luther King gave an advance press release of his 
‘I have a dream speech, the licence to publish what he said was held to be limited 
to the period for which it was news, and was for news use only; the licence did not 
extend to commercial reproduction and sale.of sound recordings of the speech. 
What can be implied as licensed from giving an oral history interview is much 
foggier, however, as many interviewees will only have the dimmest notions of the 
archival, research and public uses to which their words may later be put. Appro- 
priate documentation has the advantage of making the position clear, as well as 
enabling the interviewee to place explicit restrictions on the kind of use to which 
the material may be put; for example, a bar to general access for a stated period of 
time. This was also an issue in Lord Dennings argument with the Spectator and 
A. N. Wilson, where he claimed to have written a letter to Wilson making clear 
that some of the interview should not be published.’ 

Some of the concern that oral copyright will give too much protection to pub- 
lic figures by enabling them censor-like powers to prevent publication of indis- 
creet comments or conversations potentially damaging to their political, 
commercial or other interests may be met through consideration of the fair deal- 
ing and other defences available under the copyright legislation, which are 
designed to facilitate access to, and use of, otherwise protected material.** The 
most obviously relevant is fair dealing for the purpose of reporting current 
events; which the courts have sought to interpret liberally, especially from the 





151 Such licences may well be gratuitous and as a result, at any rate in English law, revocable until at 
least detrimental reliance from the licensee (see eg Beckingham v Hodgens [2003] EMLR 18 (CA)); 
but in Scots law, the enforceability of the gratuitous promise and contract (see H. L. MacQueen 
andJ. M. Thomson, Contract Law in Scotland (Edinburgh: LexisNexis/Butterworths, 2000) ch 2.54~ 
2.63) probably leads to a different result and avoids the difficulties inherent i in the English position. 

152 521 F Supp 1204 at 1208 (1981). 

153 See The Times 10 September 1990. 

154 See CDPA 1988, ss 28-76. 

155 ibid, s 30(2) (unamended by the 2003 Regulations). 
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point of view of what events are current. 6 6 The public interest, -defence in copy- 
right has also been given some cautious support by the-courts, ™ although it is no 
longer clear how far it survives the apparent. restriction of copyright exceptions 
from 31 October 2003 to, those laid down by the regulations implementing the 
Information Society Directive. ®® The right of freedom of expression under Arti- 
cle 10 ECHR, which is given special status by the Human Rights Act 1998,? 
should also help to ensure that copyright protection does not over-reach itself.° 

But perhaps the most significant exception (because it deals specifically with 
copyright in speech) is provided by section 58 of the Copyright, Designs and 
Patents Act 1988, which says that where a record of spoken words is made, in, writ- 
ing or otherwise, for the purpose (a), of reporting current events,.or (b) of com- 
municating to the public the whole or part of the work, it isnot an infringement 
of copyright in the words as a literary work to use the record or material taken 
from it, provided certain conditions are met. The conditions are that (i) the record 
is a direct record of the spoken words and is not taken from a previous record or 
from a broadcast; (ii) the making of the record was not prohibited by the speaker 
and, where copyright already subsisted in the work, did not infringe copyright; 
(iii) the use made of the record or material made from it is not of a kind prohib- 
ited by or on behalf of the speaker or copyright owner before the record was 
made; and (iv) the use is by or with the authority of a person who is lawfully in 
possession the record. The aim of this section is clearly to enable the media to 
report appropriate speech directly to the public.” ee 8 

. So far.as oral history is concerned, section 58 seems to cover the interview 
recorded with broadcasting specifically in mind. If, for example, a broadcasting 
organisation obtained a film or,sound recording from another archive for use in a 
programme, the record made for the programme would be taken from a previous 
record and the first condition would, not be fulfilled. Similarly, in such a situation 
the original speaker would still have copyright in the words used, so.use without 
the speaker’s consent would infringe copyright, and fall foul of the second condi- 





156 Pro Sieben Media AG v Carlton UK Television Ltd [1999] FSR 610 (CA); Hyde Park Residence Ltd v 
Yelland [2000] RPC 604 (CA); Newspaper Licensing Agency v Marks and Spencer ple [2001] RPC 76 
(CA), upheld on other grounds [2002] RPC 225 (HL); Ashdown v Telegraph Newspapers [2002] Ch 
149. In some of these cases the fact that the work quoted was unpublished (which may be especially 
relevant with surreptitiously recorded material) has been taken as a factor indicating that 
unauthorised dealings with the material were unfair and so not protected under the exception. 

157 See CDPA 1988, s 171, and G. Davies, Copyright and the Public Interest, (London: Thomson/Sweet & 
Maxwell, 2nd ed, 2002) especially ch 4.033—4.035. 

158 See European Parliament and Council Directive 2001/29/EC, recital 32 (‘This Directive provides 
for an exhaustive enumeration of exceptions and limitations to the reproduction right and the 
right of communication to the public’) The UK’ implementing Regulations (above, note 143) 
make no reference to the public interest defence. Note also art 5(3)(0) of the Directive, allowing 
the continuation of exceptions other than those allowed in the Directive where they are of ‘minor 
importance’ and ‘only concern analogue uses’. 

159 Human Rights Act 1998, s 12. 

160 See Ashdown v Telegraph Group [2002] Ch 149. 

161 See further Cornish and Llewelyn, para 13.07. Section 58 may also cover art 5(3)(f) of the Infosoc 
Directive, which allows for the ‘use of political speeches as well as extracts of public lectures or 
similar works or subject-matter to the extent justified by the informatory purpose’; the imple- 
menting Regulations (n 143 above) make no reference to this, presumably because it is thought 
to be caught by the general exceptions for news reporting. | i : 
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tioni: The effect of the éxception’is that ‘wheré an iftterview is recorded specifically 
for brdadéasting, the broadcasting of@anisation has no need to obtain the speaker's 
licencé: for thé ‘broadcast,’ and that ‘the: speaker’ has’ the onus of prohibiting 
expressly arly: actions within the‘scope ‘of'copyright: Absent such an explicit pro- 
hibition’, the broadcasting organisation is also able'to use! the material in pro- 
graitimes other.than the’ one for which it was already made; ari important point, 
as broadcasting organisatiotis ‘realise the ‘archival potéhtial of the material they 
have recorded, particularly with regard to digitisation and Internet dissemination. 
But the material ráust be used for reporting current events, or corimunication to 
the public, so:that the‘pérmission does-not ‘extend to the production of videos, 
audio cassettés or'CDs for general’ distribution,’ “ro ef be 

' ‘What'is' worth copying ‘is worth: protecting? remarked: Peterson J'in a cele- 
brated dictum ii 1916. The material discussed in this article shows clearly the 
value mariy have had from copying the extempore speech of others, a valie which 
they have not always' been willing to share or pay ‘for. True, the Peterson dictum 
can'becomie án argument ina circle: copying something i is only a wrong where 
the-something. is 4’ copyright work, and' mere copying by itself cannot prove that 
what ‘has been copied is indeed such a'work. But it ‘does’ suggest that the copied 
subject matter has value for‘others, so as to’justify further inquiry as to whether it 
also’ possesses the qualities of being a work’ which is literary-and original in the 
copyright senses '6f-those words. The article shows that peoples’ spoken words 
can have those qualities, even in such ‘relatively informal contexts as interviews 
and coriversations. Sometimes, ‘of coutse, copyright is not nécessarily the protec- 
tioh which is required iù the particular case; with perhaps the now extended 
action for breach of confidence being the most significant alternative legal avenue 
to protection of speech ‘from the unsought intrusions of others. But with regard 
to the protection of thé spoken word in its own-right, copyright appears to strike 
an apt balance between the interests of those uttering the words and those who, 
for a wide variety of reasoris, would ‘disseminate them to'a wider world. 


as es Si k 


eo Sia eee tt toues tae Cta fk EIE asa‘ 


162 University F London Press v University-Tutorial-Press [1916] 2 Ch 601 at 610. 
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Review, Revenge and Retreat 


Richard Rawlings” 


The article deals with a wide-ranging legal and political conflict of considerable constitutional 
significance, the attempt by UK ministers to restrict formal challenge of asylum decisions using a 
variety of devices and the fierce and partly successful opposition that this engendered. The article 
examines the legal and administrative roots of the controversy; the anatomy of the government's 
generalised counter-attack or ‘revenge package’; the main juridical elements in the resulting pub- 

- lic furore; and the character of the government's eventual retreat. In so doing, it raises, and elabo- 
rates on, a series of linked themes: the powerful dynamics of judicial review in this policy 
domain; the historical sense of a gathering storm in relations between ministers and judges; the 
practical interplay of rule of law arguments with developments in common law constitutional- 
ism; and an expanded role for legal elements in the political process. 





One must be careful in a difficult situation. . . that one does not increase the dificul- 
ties and destroy justice in the meantime. 


Lord Mackay’ 


INTRODUCTION 


In recent years asylum has not only emerged as a major field of legal conflict in the 
domestic arena but has also been characterised by a growing backlash from min- 
isters against standard public law techniques for external control of decision-mak- 
ing.” At the 2003 Labour Party Conference, Tony Blair spoke of cutting back a 
‘ludicrously complicated appeal process’ and of removing those who fail in their 
claims ‘without further judicial interference’. 

Confronted by a burgeoning of asylum cases in courts and tribunals, which in 
ministers’ eyes has been an unwarranted obstacle to the application of a firm and 
robust immigration control, the Prime Minister was in fact signalling a general- 
ised and inter-linked counter-attack. Better to differentiate the familiar use of 
valedictory legislation to remove particular court rulings, it is appropriate to speak 
here of a ‘revenge package’: one designed to pre-empt or drastically reduce a whole 
activity of formal legal challenge and by necessary implication to neuter the judi- 
cial role in the constitution. The chosen vehicle was the government bill that 
would eventually become the Asylum and Immigration (Treatment of Clai- 
mants, etc) Act 2004. 











* Law Department, London School of Economics and Political Science. I would like to thank Julia 
Black, Elspeth Guild, Carol Harlow and Robert Thomas for their valuable comments on a draft of 
the article. The usual disclaimer applies. 
1 HL Deb vol 659 col 67 15 March 2004, 
2 The early evolution of ‘New Labour’ policies on asylum and related aspects is easily traced in the 
successive White Papers Faster, Fairer and Firmer — A Modern Approach to Immigration and Asylum (Cm 


4018, 1998) and Secure Borders, Safe Haven: Integration with Diversity in Modern Britain (Cm 5387, 2002). 
3 Tony Blair, speech to Labour Party Conference 30 September 2003. 
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The package was made up of three main policy prongs. Restriction of the sup- 
ply of legal services was the first one, the classic administrative tactic of a squeeze 
on funding. According to the Prime Minister, there was a need to derail’ the law- 
yers gravy train’ in asylum cases.* The second prong was the reduction of the pre- 
existing tribunal architecture by abolition of the Immigration Appeals Tribunal 
(IAT), so halving the formal rights of appeal for many asylum seekers. An extra- 
ordinarily broad ouster clause was the third prong, an attempt at whole scale 
exclusion of court jurisdiction in the vital matter of status determination decisions 
in asylum (and immigration) cases. Since this would have taken national admin- 
istrative law back to the sleepy days of the 1950s, it was destined to be at the heart 
of the ensuing legal and political conflict. 

The controversy itself would stretch across the full panoply of machinery for 
legislative scrutiny at Westminster: from fraught debates in both chambers to a 
series of critical reports from relevant select committees. Likewise, the voices 
raised in protest ranged through the tangled web of specialist interest groups to 
the good and great’ of the legal establishment. While the courts were not involved 
directly, the senior judiciary was deeply and inextricably involved in the political 
debate. 

In the event, the post-war consensus concerning the legal control of the admin- 
istration by the ordinary courts” has emerged from the political fires of asylum 
strengthened. To this effect, the constitutional significance of a legislative retreat 
by ministers armed with a huge majority in the House of Commons cannot be 
gainsaid. Close inspection of the battlefield will reveal however that ministers got 
some of what they wanted. 


Themes and structure of discussion 


As an essay in contemporary legal history, one that explores the roots, growth and 
flowering of this remarkable affair, the article elaborates a series of linked themes. 
The first one concerns the extraordinary development in refugee law and practice 
of judicial review, both in quantitative and in qualitative terms. It is important to 
explore the reasons for, or dynamics of, this expansion, so as to illuminate the 
motivations for, and design of, the government's counter-attack. 

Ministers have spoken repeatedly of the abuse’ of such formal legal machinery 
for redress of grievance. On this view, a chief explanation is the tactical use of 
judicial review (and of the tribunal process) with the idea of prevarication, so 
promoting delay and disruption in the decision-making chain in individual cases. 
Closer inspection, however, reveals many layers of explanation. 

Policy and administration centred factors will thus be seen featuring strongly 
in this article. Reflecting and reinforcing the huge political salience of asylum in 
recent years, the immediate background is one of tightened substantive regulation 





4 ibid. . 
5 As famously promoted by the Franks Committee on Tribunals and Inquiries, Cmnd 218, 1957: 
also, Tribunals and Inquiries Act 1958, especially s 11 (general anti-ouster clause). 
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on many fronts, as represented in successive waves of legislation,° together with 
exceptional pressures put on the decision-making process by greatly increased 
numbers of applicants. 

The doctrinal development in judicial review over a couple of generations also 
commands attention, typified by the goal of humane administration and featur- 
ing proper process and rational decision-making and the expanding idea of 
‘rights as trumps.” Far from the idea of the judiciary as wholly reactive or as pas- 
sive recipients of complaints, asylum may thus be seen as exemplifying the crea- 
tive expansion of ‘pegs’ at common law on which cases may be hung. Again, 
asylum will be seen as a major field for the contemporary practice of ‘pressure 
through law’ — the long-established Anglo-American tradition of campaigning 
litigation® — in part with a view to global jurisprudential development. 

The historical sense of a gathering storm in relations between the executive and 
judicial branches in the national constitution? is the second main theme of the 
article. The scale of the counter-attack by ministers on the use of formal legal 
technique on behalf of applicants, and so on the capacity of the courts to sustain 
an activist form of judicial review, speaks volumes. More particularly, the legal 
and political conflict concerning the ouster clause should be read against the back- 
drop of constitutional disputation and uncertainty associated with the moves to 
abolish the office of Lord Chancellor and to establish a Supreme Court. What 
price judicial independence — which the government was claiming to secure in 
the Constitutional Reform bill” — if the courts are unable to act? 

The interplay in opposition to the ouster between arguments grounded in a 
traditional British conception of the rule of law and those premised on the rise 
of common law constitutionalism or increasing articulation of constitutional 
principles and fundamental rights as implicit in our unwritten arrangements is 
the third main theme. Ministers would thus find themselves confronted in the 
legal and political controversy by a powerful combination of ideas. 

The development of the concept of common law constitutionalism is one that 
has provoked a profound and ongoing theoretical debate.” It is given a hard prac- 
tical edge in the context of the ouster. On the one hand, as a manifestation of 
rights based theory designed to fit the UK political environment, this new think- 
ing clearly is antithetical to the classic English model of judicial review as 








6 Asylum and Immigration Appeals Act 1993, Asylum and Immigration Act 1996, Immigration and 
Asylum Act 1999, Nationality, Immigration and Asylum Act 2002, and now the Asylum and 
Immigration (Treatment of Claimants, etc) Act 2004. 

7 C. Harlow and R. Rawlings, Law and Administration (London: Butterworths, 2" ed, 1997) ch 4. 

8 C. Harlow and R. Rawlings, Pressure through Law (London: Routledge, 1992). 

9 A familiar theme in contemporary UK public law and more particularly in criminal justice policy 
and administration: see for a typically magisterial study, R. Stevens, The English Judges (Oxford: 
Hart, 5" ed, 2002). 

10 Constitutional Reform Bill, clause 1. And see, A. Le Sueur, Judicial Power in the Changing Con- 
stitution’ in J. Jowell and D. Oliver (eds), The Changing Constitution (Oxford: Oxford University 
Press, 2004). 

11 Asin Sella Laws, ‘Law and Democracy’ [1995] Public Law 72 and J. Griffith, “The Common Law 
and the Political Constitution’ (2001) 117 LQR 42. This is not the place to rehearse the arguments 
at length: see for an overview, T. Poole, ‘Back to the Future? Unearthing the Theory of Common 
Law Constitutionalism’ (2003).23 OJLS 435. 
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grounded in the notion of ultra vires.’ To put this slightly differently, much in the 
development is intended as an advance on the national constitutional inheritance 
as famously articulated in Dicey’s formulation of the rule of law.” On the other 
hand, the hostile reception afforded the ouster serves to highlight what is perhaps 
‘obvious, but needs to be emphasised in view of the highly adversarial nature of 
the theoretical debate: the way in which these different approaches may be 
mutually reinforcing in practice. In fact, adherents of both schools of thought 
could plausibly claim ‘victory’ over ministers. 

Events will thus be seen confirming the resilience of the common law tradi- 
tion in the national constitution. Far from the simple idea of majoritarian democ- 
racy, an added twist is the way in which the conventional understanding of the 
doctrine of parliamentary sovereignty was itself brought into question in the 
course of the affair. Rule of law argument of a classical kind is shown here being 
reinforced or supplemented through an expansive interpretation of common law 
constitutionalism that at least raised the possibility of the ouster clause, if enacted, 
being judicially disapplied’, powerful rhetoric in the legislative process. In this 
regard, a revisiting of the tension between Dicey’s twin principles of parliamen- 
tary sovereignty and the rule of law, and hence of the primacy of the one over the 
other, was the legal spectre at the political process. 

In contrast, notwithstanding the incorporating machinery of the Human 
Rights Act 1998 (HRA), the provisions of the ECHR would come to feature less 
prominently as what amounted to a legal and political counter-attack against 
ministers’ own counter-attack rapidly escalated. Indeed, the affair further serves 
to highlight the potential downside effect of 4 floor of rights, whereby dimin- 
ished legal protection for individuals in domestic law may be officially justified 
on the basis of no Convention breach. 

The fourth theme of the article is the practice of ‘legal politics’ or expanded 
role for juridical elements in the political process. At one level, as demonstrated 
by the coalition of ideas of rule of law and common law constitutionalism con- 
jured against ministers, this situates the formal interpretative framework of rules 
at the heart of the legislative debate. In turn, reflecting and reinforcing an infusion 
of law and legal techniques into our system of government, partly via the rise of 
supranational modes of ordering, ‘legal politics’ involves a particular form or style 
of lobbying. 

At another level, this is one of those famous occasions where the parliamentary 
process can be seen operating in the shadow of law or against the backdrop of legal 
uncertainty or lack of closure as calculations about possible judicial responses 





12. C. Forsyth, Of Fig Leaves and Fairy Tales: The Ultra Vires Doctrine, the Sovereignty of Parliament 
and Judicial Review’ [1996] CL] 122; P. Craig,‘Competing Models of Judicial Review’ [1999] Pub- 
lic Law 428; id,‘Constitutional Foundations, the Rule of Law and Supremacy’ [2003] Public Law 92. 

13 See especially T. Allen, Constitutional Justice: A Liberal Theory of the Rule of Law (Oxford: Oxford 
University Press, 2001); and J. Jowell, ‘Beyond the Rule of Law: Towards Constitutional Judicial 
Review’ [2000] Public Law 671. 

14 See for valuable discussion of the many relationships of law and politics, A. Tomkins, In Defence 
of the Political Constitution’ (2002) 22 OJLS 157. 
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feature prominently in the debates.” In this regard, the ‘legal politics of the ouster 
can be likened to a game of poker played for high constitutional stakes between 
the executive and parliament and the courts. And it was to be ministers who 
blinked first. 

The first half of the article focuses on the multiple dynamics behind the rise of 
judicial review in asylum. cases, as well as on the developing role and official criti- 
cism of the pre-existing system of tribunal appeals. Only in this way can the gov- 
ernment’ negative response via the bill be properly understood and assessed. 

The second half of the article comprises three sections. The anatomy of the 
revenge package is first examined, better to illuminate the mutually reinforcing 
effect of the three prongs of financial squeeze, tribunal reduction and judicial ous- 
ter. The discussion then focuses on the key legal elements in the resulting political 
controversy, as regards both the parliamentary counter-attack on, and implicit 
judicial threat to, the ouster. The nature of ministers’ eventual retreat, which typi- 
cally was partial and only barely explained, is considered in the final section. 


World of judicial review turned upside down 


Because it lies at the heart of the affair, the ouster clause as originally set out in the 
bill is however best detailed at this stage. The clause provided in no uncertain 
terms for the exclusivity and finality of the jurisdiction of the Asylum and Immi- 
gration Tribunal (AIT), the unified body for adjudicating status determination 
decisions that has subsequently replaced the previous two tier tribunal system 
under the statute."© It also appeared to immunise from judicial review related 
enforcement measures taken by the Home Office. 


(1) No court shall have any supervisory or other jurisdiction (whether statutory 
or inherent) in relation to the Tribunal 

(2) No court may entertain proceedings for questioning (whether by way of 
appeal or otherwise)— 


(a) any determination, decision or other action of the Tribunal (including a 
decision about jurisdiction). . . 

(c) any decision in respect of which a person has or had a right of appeal to the 
Tribunal. . . 

(d) a decision to remove a person from the United Kingdom, a decision to 
deport a person from the United Kingdom or any action in connection 
with [such] a decision. . . if the removal or deportation is in consequence 
of an immigration [or asylum] decision. . . 





15 Asin the domestic saga of the Maastricht Treaty: R. Rawlings, ‘Legal Politics: The United King- 
dom and Ratification of the Treaty on European Union’ [1994] Public Law 254 and 367. The man- 
oeuvrings over the use of the Parliament Act 1949 to pass the Hunting Act 2004 further illustrate 
the phenomenon. 

16 Asylum and Immigration (Treatment of Claimants, etc) Act 2004 s 26. The ouster clause was ori- 
ginally intended to be s 108A of the Nationality, Immigration and Asylum Act 2002. For the 
avoidance of doubt, it would not have covered matters such as welfare support for asylum seekers. 
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This was only the beginning. The clause was judge-proofed by the not so subtle 
device of lifting the words of Lord Reid’s famous speech in Anisminic’”’ as he cir- 
cumnavigated ouster via an expansive concept of jurisdictional error (no protec- 
tion for a ‘purported determination). Effectively driven by the realisation that 
anything less would be vulnerable to such manoeuvrings by the senior judiciary,” 
the clause was thus designed to knock out legal principles grounding and main- 
taining court supervision one by one: 


(3) Subsections (1) and (2)— 


(a) prevent a court, in particular, from entertaining proceedings to determine 
whether a purported determination, decision, or action of the Tribunal 
was a nullity by reason of- 


(i) lack of jurisdiction, 
(ii) irregularity, 
` (Gili) error of law, 
(iv) breach of natural justice, or 
(v) any other matter [save for a Tribunal member acting in bad faith] 


The ouster clearly anticipated the potential gateway for judicial intervention 
afforded by Convention rights. It provided that section 7(1) of the HRA, the 
power to challenge a public authority (including the tribunal) for acting incom- 
patibly, would be ‘subject to subsections (1) to (3) above’. Labour ministers in other 
words no longer considered their own constitutional creation fit for the purpose 
in this vital field of public law.” 

According to the bill, linkage with the courts was not to be entirely severed 
since the tribunal president would be empowered of his own initiative to refer 
points of law to the Court of Appeal.” But this would be only for a non-binding 
opinion and only where by reason of ‘the complexity or importance’ of the issue 
or of an earlier appellate decision the tribunal president thought it appropriate. A 
sting in the tail: there would be no provision for further appeal to the House of 
Lords. How did it come to this? 


17 Anisminic v Foreign Compensation Commission [1969] 2 AC 147. 

18 A lesson rammed home by comparative developments in Australia: see Plaintiff S157/2002 v Com- 
monwealth [2003] 211CLR_476, SDAV v Minister for Immigration and Multicultural and Indigenous Affairs 
(2003) 199 ALR 43. And see M. Aronson, B. Dyer and M. Groves, Judicial Review of Administrative 
Action (Pyrmont: Lawbook, 34 ed, 2004) ch 17. 

19 Meanwhile, the Home Secretary David Blunkett certified compliance of the Bill with the Con- 
vention rights under s 19(1)(a) HRA. An exception introduced in the Commons conceded chal- 
lenge of the Tribunal for acting incompatibly with a detained persons rights under Article 5 
ECHR (liberty and security). 

20 Exception was also made for cases where judicial review would be the only formal legal recourse 
prior to removal, as in so-called non-suspensive appeals; see further below. 
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THE DYNAMICS OF REVIEW (AND APPEAL) 
Judicial review by numbers ` 


The place of migration law and policy as a main driver of the increased judicial 
review caseload over the course of a generation is well attested.” Looking more 
closely at the period since Labour returned to office, we find that the sub-category 
of asylum-~related cases is chiefly responsible. The official statistics are on any view 
remarkable. 


Judicial review caseload, 1999-20037 


Applications for leave/ 
permission to apply for judicial Applications for judicial 
review review disposed of 





Received Granted Refused/lapsed Allowed Dismissed Withdrawn 


Asylum-related cases 1999 2,170 395* 730* 135* 25* 75* 
2000 1,920 555 1,540 365 300 95 
2001 2,210 290 2,010 260 60 60 
2002 3075 260 2,720 25 60 5 
2003 2170 235 2,005 30 55 5 

All cases 1999 4959 1,373 3,093 504 208 365 
2000 4,247 1,464 2,295 782 632 15 
2001 4,732 1,400 3,567 505 523 297 
2002 5,377 1,124 4,206 163 273 15 
2003 5949 1,440 3,792 186 208 18 


*Quarters 1, 2 and 4. 


As a component of judicial review litigation, asylum-related cases accounted for 
45 per cent of applications for leave or permission in 1999-2001 and no less than 57 
per cent in 2002. This compares with a figure of 36 per cent for all immigration 
cases in the last 3 years of the previous Conservative Government. In fact, a swift 
calculation shows that had it not been for this vortex of asylum litigation the 
numerical size of the judicial review caseload would have been smaller in both 
of the years 2001 and 2002 than in 1999 (the year prior to general implementation 
of the HRA). 

Another key feature emerges: the exceptionally high proportion of asylum- 
related cases where an application is either refused or lapses at the permission stage. 
At first sight, this is good ammunition for ministers, suggesting very large num- 
bers of ‘no-hopers’.. However, the Bowman Report on the workings of judicial 
review confirmed that matters are more complicated, drawing attention to the 
strong incidence of settlement in asylum cases.” The public law respondent, 





21 L. Bridges, G. Meszaros and M. Sunkin, Judicial Review in Perspective (London: Cavendish, 2°4 ed 
1995). 

22 Source: Judicial Statistics; Asylum Statistics. 

23 Bowman Report, Review of the Crown Office List (Lord Chancellor's Department, 2000) ch 4. 
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either the Home Office or the appellate authority with the department as the 
interested party, would have to consider whether an impugned decision can be 
sustained, and whether it is preferable to avoid the cost and delay and risk of an 
adverse precedent. 

There is a further twist. Very many of the asylum-related cases in the last few 
years essentially involve matters of interim relief, a distinctive aspect of the role of 
judicial review in the protection of the individual. Matters often lapse at the per- 
mission stage because the desired result of prompting an administrative decision 
or response is achieved. The draconian policy stipulated in section 55 of the 
Nationality, Immigration and Asylum Act 2002, whereby welfare support has 
been denied to a whole class of vulnerable people on the basis of a ‘late’ claim for 
refugee status, has occasioned literally hundreds of examples of such litigation.” 


Ebbs and flows 


In considering the broader dynamics affecting the judicial review caseload, an 
obvious starting point is the greatly increased volume of asylum decision-making 
in recent years. Effectively this amounts to a new mass system of administrative 
justice and so to a huge reservoir of individual matters possibly supplying a formal 
legal challenge. 

Putting this in historical perspective,” Home Office figures indicate that at the 
time of the Immigration Act 1971 there were only a couple of hundred applica- 
tions for asylum each year. Particular refugee flows could be seen as essentially a 
Cold War phenomenon (Hungary (1956), Czechoslovakia (1968)). A decade of 
slow growth, punctuated by special government programmes as for the Vietna- 
mese ‘boat-people’, was then followed by a further period of comparative stability, 
before being substituted in the years following the fall of the Berlin Wall by 
rapidly increasing flows and fluctuations in the numbers of asylum seekers. In this 
respect, the UK can be seen as exemplifying broader global and EU trends.” 
Future historians however will surely remark on the great bulge of asylum appli- 
cations happening after Labour returned to office in 1997, which sees the size of 
the administrative caseload shoot up to unprecedented levels, tens of thousands of 
applications each year. 





24 This extraordinary litigation saga can be followed in the four cases of R (Q) v Secretary of State for 
the Home Department [2003] 3 WLR. 365; R (T) v Secretary of State for the Home Department [2003] 
EWCA1285; R (Q D, KH, OK, JK, H, Tand S) v Secretary of State for the Home Department [2003] 
EWHC 2507; and R (Limbuela) v Secretary of State for the Home Department [2004] 3 WLR 561. And 
see, Refugee Council, Hungry and homeless: the impact of the withdrawal of state support on asylum seekers, 
refugee communities and the voluntary sector (London: Refugee Council, 2004). 

25 See generally, T. Kushner and K. Knox, Refugees in an Age of Genocide: Global, National and Local 
Perspectives During the Twentieth Century (London, Frank Cass, 1999); also, D. Stevens, UK Asylum 
Law and Policy: Historical and Contemporary Perspectives (London, Sweet & Maxwell, 2004). 

26 S. Castles and M. J. Miller, The Age of Migration: International Population Movements in the Modern 
World (London, Palgrave, 3°4 ed, 2003); also, A. Helton, The Price of Indifference: Refugees and Huma- 
nitarian Action in the New Century (Oxford: Oxford University Press, 2002). 
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Asylum applications and Home Office decisions, 1998-20037 
Number of principal applicants 





1998 1999 2000 2001 2002 2003 
Applications Received 46,015 71,160 80,315 71,025 84130 49,405 
Decisions (year of outcome) 31,570 33,720" 98,655" 125,520 86,460 68,245 
Granted asylum™™* 5,345 7,815 10,595 13,495 10,240 4,265 


Granted exceptional leave to remain 3,910 2,465 11,425 21,615 21,020 7,535 
(ELR)* 

Refused asylum and exceptional leave 22,315 11,025 64,975 90,410 55,200 56,445 
to remain” . 


*ELR, originally a tool of selective enforcement or for the exercise of discretion ‘outside the rules’, was replaced in 
April 2003 with the twin administrative categories of humanitarian protection and discretionary leave. 
“Under special criteria aimed at reducing a pre-1996 administrative backlog, asylum or exceptional leave was granted 
and refused in 1999 in a further 11,140 cases and 1,335 cases respectively; likewise, in 2000, in 10,325 and 1,335 cases. 
“Includes outcomes of cases reconsidered by the Home Office where the initial decision was taken in 2000, 2001, 2002 
or 2003. 


Predictably, this development has generated much heated discussion of so-called 
‘push’ and ‘pull factors affecting migration to particular countries.” Likewise, cer- 
tain statistics, such as the appearance of the UK on top of the ‘league table’ of EU 
destinations for asylum applications,” have helped fuel the domestic political con- 
troversy. For their part, the two main political parties are seen here competing to 
appear robust,” often against an official backdrop of heightened international ten- 
sions closely involving the UK and the so-called ‘war against terror’. 

So the three policy prongs considered in this article must also be read in terms 
of a broader package of national measures designed to combat the bulge in asylum 
applications. The key changes singled out by the department as contributing to 
the steep fall in the numbers evident in 2003 include new visa requirements for 
particular countries like Zimbabwe, closure of the Sangatte reception centre, 
deployment of new detection technology, and expansion of UK immigration 
control on the continent.” To which may be added a general reduction in the 
numbers of asylum applications across Europe.” 








27 Source: Home Office, Asylum Statistics 2003. These statistics exclude dependants. 

28 Home Affairs Committee, Asylum Applications, HC 218 session 2003-04. 

29 In each of the three years 2000, 2001 and 2002: Home Office, Asylum Statistics 2003. This is a crude 
measure: per head of population, the UK has recently been eighth or ninth for asylum seekers 
among EU countries. 

30 See most recently, Home Office, Controlling our borders: Making migration work for Britain, Cm 6472, 
2005; and, to the extent of advocating withdrawal from relevant international obligations, Con- 
servative Party, Controlled Immigration and a firm but fair asylum system (January 2005). 

31 No doubt there will be more, including under the developing framework of the Common Eur- 
opean Asylum System (CEAS). See further, on the UK Government's so-called ‘new approach’ 
designed to extra-territorialize asylum procedures, R. Rawlings, “The Three “F's” — and Beyond’ 
in E. Reidl (ed), Neuere Entwicklungen im Einwanderungs — und Asylrecht (Baden-Baden: Nomos-~Ver- 
lag, 2004). 

32 Heme Office, Asylum Statistics 2003, and see National Audit Office, Asylum and migration: a review of 
Home Office statistics HC 625 session 2003—04. 
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Frontline decision making 

Another closely related set of explanations for the high incidence of formal legal 
challenge concerns the nature and quality of the frontline decision-making. Con- 
ditions have been ripe for many individual battles in the courts and tribunals by 
reason on the one hand of genuine problems in ensuring decisional accuracy in 
asylum cases and on the other hand of seemingly lacklustre approaches to fact- 
finding and evaluation by officials. 

The inherent difficulties of asylum decision-making should not be glossed 
over. In particular, as every asylum law practitioner knows, issues of credibility 
will be at the heart of many determinations. How far can the element of ‘discre- 
pancies’ in individuals’ stories reasonably be taken in dealing with the class of vul- 
nerable people?’ Again, a measure of risk assessment is of the essence of the 
process. By definition, the test being 4 reasonable likelihood of the fear of perse- 
cution being realised," there may be no single ‘right’ answer. 

There is however a much longer list of criticisms ventilated by those working 
in the field: from hostile and aggressive questioning by officers to defective assess- 
ment of conditions in the country of flight, and on through inadequate treatment 
of medical evidence to formulaic or ‘boilerplate’ reasons for refusal.” Notably, the 
appellate authorities themselves have from time to time highlighted the adjudica- 
tive burden and costly inefficiency created by poor quality in the frontline pro- 
cess, illustrating the importance of taking a holistic view of the decision-making 
chain. 

What is novel in the context of the government’ bill is the salience of these 
administration-centred factors in the parliamentary arena, courtesy of some 
excoriating reports directed at the legislative proposals from the Home Affairs 
and Constitutional Affairs select committees.” Their message, that in asylum — 
as elsewhere — the real challenge lies in getting the initial decision right, is much 
to be applauded.”* 

In terms of the drab reality of large numbers of inexperienced staff performing 
an often thankless task, the great bulge in asylum applications in recent years 
naturally features prominently in these reports. “The rise in asylum applications 
... has been so steep . . . that it is likely that any asylum system and any Govern- 





33 The new legislation elaborates on various behaviours that (are said to) raise issues of credibility: 
2004 Act, s 8. 

34 The basic test as elaborated in the IND’s Asylum Policy Instructions. See for further details, M. Symes 
and P. Jorro, Asylum Law and Practice (London: LexisNexis, 2003). 

35 See for example, Amnesty International, Get it right. How Home office decision making fails refugees 
(London: Amnesty International, 2004); also, Asylum Rights Campaign, Providing protection in 
the 21" Century (London: Asylum Rights Campaign, 2004). 

36 See for example Horvath v Secretary of State for the Home Department [1999] Immigration Appeal 
Reports 121; also, D. Pearl, ‘Immigration and Asylum Appeals and Administrative Justice’ in 
M. Harris and M. Partington (eds), Administrative Justice in the 21% Century (Oxford: Hart, 1999) 
58-59. 

37 Home Affairs Committee, First report of session 2003-04, HC 109, and Second report of session 2003-04, 
HC 218; Constitutional Affairs Committee, Second report of session 2003-04, HC 211. 

38 See also, National Audit Office, Improving the Speed and Quality of Asylum Decisions HC 535, Session 
2003-04; Public Accounts Committee, Fourth Report HC 238, Session 2004-05. 
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ment would have had difficulty in coping with it?” ‘The pressure to speed up the 
process and increase through-put may have led to an erosion in the quality of 
some initial decision-making’.”° 

The beginnings of a mismatch between the inner capacities of a mass system of 
administrative justice and the exacting standards for decision-making commonly 
demanded by the courts in asylum cases on grounds of life and liberty” become 
apparent here. Is it truly the case that all relevant considerations have been taken 
into account, etc? And it would be strange indeed if a general sense of unease 
about the quality of the frontline decision-making had not at some stage influ- 
enced the judicial approach. ‘Deference’, to use the current buzzword,” is not so 
easy in the face of manifest and manifold error. 


Routinisation and legalisation 
The increased routinisation of the asylum process, which has the corollary of lim- 
ited ministerial involvement in individual cases, also ‘normalises’ the decision- 
making, rendering it a natural candidate for judicial review. The process in other 
words becomes less overtly political in character, reducing the sense in which asy- 
lum decisions are ‘non-justiciable’ for courts. Largely delegated to the lesser 
bureaucracy, which the judges typically have few qualms about policing, thou- 
sands of cases cannot each (be said to) raise delicate issues of foreign relations, 
national security and so on, which might cause a reviewing court to think twice. 
The contemporary infusion of statute law into the administrative process also 
points firmly to an enhanced judicial role. Each and every wave of legislation calls 
for interpretation; court rulings are honed and distinguished. Many of the cases 
are very technical in nature, raising specific points of practice and procedure.” In 
other words, the increased complexity of refugee law and practice powerfully 
reflects and reinforces the rise of judicial review. 


Policy development 

An alternative perspective on the quantitative and qualitative development in 
judicial review is as a significant by-product of the hardening and re-weighting 
of the legal and administrative framework of asylum in favour of exclusion, mak- 
ing an element of legal friction inevitably part of the process. For their part, min- 





39 Home Affairs Committee, Second report, n 37 above, para 80. 

40 ibid, para 143. Indeed, the MPs recommended delaying the implementation of the second main 
prong of the revenge package, reduction of the tribunal architecture, until a significant improve- 
ment in initial decision-making had been demonstrated; a proposal in which predictably the 
department saw no merit: Home Office press release 16 December 2003. 

41 As discussed below, with reference to ‘most anxious scrutiny’. 

42 J. Jowell, Judicial Deference and Human Rights: A Question of Competence’ in P. Craig and 
R. Rawlings (eds), Law and Administration in Europe (Oxford: Oxford University Press, 2003); also, 
T. Allan, ‘Common Law Reason and the Limits of Judicial Deference in D. Dyzenhaus (ed), The 
Unity of Public Law (Oxford: Hart, 2004). 

43 Increasingly voluminous treatments in successive editions of a leading practitioners’ handbook 
illustrate the point: see Joint Council for the Welfare of Immigrants, Immigration, nationality and 
refugee handbook (London: Joint Council for the Welfare of Immigrants, 5th ed, 2002). 
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isters have not been deterred from undertaking a series of legally questionable 
forays, some of which have been successfully attacked, others not. 

Particular initiatives generating significant clusters of challenges include the 
Oakington fast track facility, which enables asylum claims that upon initial screen- 
ing appear straightforward to be determined in about 7—10 days. In practice, this for- 
mer military barracks has been used to accommodate and process the majority of 
asylum applicants coming from one of the so-called ‘white list’ of countries pre- 
sumed to be safe** — people who can only appeal against an adverse status determi- 
nation from abroad (‘non-suspensive appeals procedure’). In the House of Lords case 
of Saadi” the lawfulness of the detention imposed for the administrative purpose of 
speedy decision-making was challenged, though unsuccessfully. The minister could 
rely on the exception to the right of liberty under ECHR Article 5 of detention of a 
person ‘to prevent his effecting an unauthorised entry’ into the country. Detention 
for the short period necessary to process the claims was also held to be proportionate 
and reasonable. In R (L)** the fairness of the fast-track procedures was challenged, on 
the basis that such a tight timescale might prevent applicants from putting forward 
all relevant matters. The Court of Appeal gave qualified approval to the process. A 
‘quick look’ by officials would usually suffice in these cases, though not always as in 
cases involving medical evidence. 

It would surely be a sad reflection on the legal profession if this important and 
controversial administrative regime had not been closely tested in the courts. In a 
very real sense, the Home Office brought the judicial review proceedings on itself. 


Groups and networks 


Well-established sources of advice and assistance have also played an important 
role, not least in grounding an exceptionally vibrant practice of pressure through 
law or campaigning litigation. Many good points have been taken and won, no 
doubt to the chagrin of the government lawyers. On other occasions, the argu- 
ment has been of a decidedly adventurous kind.” To those practitioners active in 
the field this is a familiar part of the landscape. However in few areas of public 
administration are such groups and networks so well developed. Prominent par- 
ticipants include the Joint Council for the Welfare of Immigrants (CWI), 
Amnesty International, the Refugee Council and the Refugee Legal Centre, as 
well as the Immigration Law Practitioners Association (ILPA), started on a shoe- 
string in 1984 and now boasting more than 1000 members, including lawyers, 
advice workers and academics. A distinctive contribution is made by organisa- 
tions from particular communities represented in the UK: the Bosnian Informa- 
tion and Refugee Centre is just one of many examples. 





44 Nationality, Immigration and Asylum Act 2002, ss 94, 115. The new legislation considerably 
expands the use of this categorisation: 2004 Act, s 27. 

45 R (Saadi) v Secretary of State for the Home Department [2002] UKHL 41. 

46 R(L) v Secretary of State for the Home Department [2003] EWCA Civ 25. 

47 See for judicial criticism, R (Benda) v Secretary of State for the Home Department [2002] EWHC 
Admin 1897; R (Pharis) v Secretary of State for the Home Department [2004] EWCA Civ 654. 
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Adopting some familiar phraseology, another major dynamic thus concerns 
the many clashes in asylum cases involving ‘repeat players’, as well as the individual 
applicants themselves in the part of ‘one shotters’. That is to say: some expert and 
battle-hardened representatives and organisations versus the archetypal serial liti- 
gant that is the Home Office. 


jurisprudential features 


For their part, the judges in the Administrative Court have been daily confronted 
by the reality of decision-making that may encompass matters of life and death. 
In turn, asylum is a touchstone of the judicial activism. of recent times, demon- 
strating the by now familiar blend of greater creativity in the common law and 
less deference to the executive.** Refugee law and practice developed as a chief 
area of judicial review in part because the courts willed it so. 

Three key strands in this development are worth disentangling, better to illu- 
minate the strengthened dynamics. These are the especially potent common law 
standard of review elaborated in this field, the internationalist flavour of some of 
the domestic litigation, and the role of ‘Convention rights’ in underpinning 
humanitarian protection. 


Most anxious scrutiny 
Bugdaycay,” a House of Lords case from the 1980s, is justly famous. An intensive 
standard of review, one which cast a long shadow over the official fact-finding 
process, was imposed in complex asylum cases: ‘most anxious scrutiny’. Also, a 
set of dicta criticising the poor consideration of the claim — ‘cause for grave con- 
cern’, ‘little to inspire confidence’ — gave valuable ammunition for future cases. 

This kind of jurisprudential development has been a magnet for legal challenge; 
and understandably so, for those desperate to avoid (the risk of) persecution. At the 
same time, from the courts’ perspective, this extension of jurisdiction allowed them 
to intervene in those cases where it appeared that the Home Office had either acted 
improperly or reached an incorrect decision but without fully opening up their 
jurisdiction to the factual determination of each individual asylum claim’.°° 

Again, it could be hardly be expected that the asylum process would remain 
immune from the general widening and deepening of requirements of procedural 
fairness, for example in terms of the common law duty to give reasons.” Obviously 
not all the doctrinal points have been decided against the government lawyers.” But 
there has been more than enough here by way of ‘pegs’ of new opportunities for 
challenge further to encourage the groups and networks acting for asylum applicants. 





48 See fora practitioners view, N, Blake, Judicial Review of Expulsion Decisions. Reflections on the 
UK Experience’ in D. Dyzenhaus (ed), The Unity of Public Law (Oxford: Hart, 2004). 

49 Bugdaycay v Secretary of State for the Home Department [1987] AC 514. 

50 R. Thomas, ‘The Impact of Judicial Review on Asylum’ [2003] Public Law 479, 485. 

51 See for example, Secretary of State for the Home Department v Thirukumar [1989] Imm AR 402. 

52 See fora notable Home Office ‘victory’, Secretary of State for the Home Department ex p Abdi and Gawe 
[1996] 1 WLR 298, 
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As part of an emergent spectrum of judicial approaches to the control of the 
exercise of discretionary power under the general rubric of ‘Wednesbury unreason- 
ableness,, the Bugdaycay principle also heralds the more thoroughgoing rights 
orientation at common law as currently demonstrated in judicial review.” A sense 
of heightened tension in asylum between the different branches of government 
begins to emerge. How could it be otherwise, given the intense administrative 
demands of, and the many (political) pressures associated with, a developing sys- 
tem of mass decision making? 


International reach 

Another element helping to explain the expansive development of judicial review 
is the nature and design of the international framework of humanitarian protec- 
tion as originally established in the United Nations Convention on the Status 
of Refugees of 1951. The definition of ‘refugee’* there set out has proved a 
major focus for litigation in the domestic courts. What are ‘reasons’ of face and 
‘religion’? Which activities are covered by ‘political opinion’? And what is ‘perse- 
cution?” 

It is only natural that efforts should be made to stretch or adapt the wording of 
1951 to contemporary conditions through an evòlving jurisprudence, facilitated 
and enhanced by the powerful tradition of campaigning litigation. In recent years 
the national courts have handed down some notably liberal decisions on the 
meaning and application of asylum law. Take, for example, two House of Lords 
cases. In Shah and Islam,°° women from Pakistan were held to be members of 4 
particular social group’ on the basis that they were identifiable by gender and dis- 
criminated against and the state did not protect them. The challenge was 
grounded in research highlighting the particular difficulties faced by women in 
claiming asylum in terms of conventional interpretations of categories like ‘poli- 
tical activity’. In Adan and Aitsegeur,” it was held that neither France nor Germany 
could be considered safe third countries for asylum-seekers claiming to fear per- 
secution from a non-state agent. Hundreds of cases in what the minister called 4 
growing judicial review backlog’ duly followed." This judicial stance has been 
officially described as a ‘pull factor’? encouraging asylum applications to the UK. 

In the absence of authoritative supranational jurisdiction, the high standing and 
influence of the British courts in the common law world and elsewhere is another 
relevant factor. From time to time, points have been taken with a view to possible 





53 As discussed by M. Taggart, ‘Reinventing Administrative Law’ in N. Bamforth and P. Leyland 
(eds), Public Law in a Multi-Layered Constitution (Oxford: Hart, 2003). 

54 According to Article 1A(1) of the Convention (as amended by the 1967 ‘New York’ protocol), a 
refugee is a person ‘who owing to a well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the 
protection of that country: 

55 The classic study remains G. Goodwin-Gill, The Refugee in International Law (Oxford: Clarendon, 
2° ed, 1996). 

56 Rv Sos of State for the Home Department ex p Shah and Islam [1999] 2 AC 629. 

57 Rv Secretary of State for the Home Department ex p Adan and Aitsegeur [2001] INLR 44. 

58 HC Deb vol 333 col 2888 15 June 1999 (Jack Straw). 

59 See for example, Home Affairs Committee, First report of session 2000-1 HC 163, paras 10-18. 
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global reach. Take, for example, two other House of Lords cases. In Sivaku- 
maran,® where the basic issue was raised of the mental element involved in a 
‘well-founded fear’ of persecution, UNHCR — in exercise of its responsibility 
for overseeing and representing the concerns of refugees internationally — could 
not afford to let the occasion pass and made a third party intervention. In Hor- 
vath? a leading decision on persecution by non-state agents, where it was held 
that to engage the Refugee Convention this must involve a failure of the state to 
afford protection, an extensive dialogue’ took place with other ‘top courts’, prece- 
dents from other major jurisdictions being critical to the argument. 

Additional forms of legislative and administrative and judicial entanglement 
arise in this context of multi-level legal protection and regulation. At one and the 
same time, the domestic courts can stand on and articulate supranational norms, 
while ministers may seek to outflank them by reference to intergovernmental tech- 
niques of policy development and legal ordering, perhaps under the auspices of the 
emergent framework of the Common European Asylum System (CEAS).° Thus 
fitting in with early developments in pan-European asylum policy, the winning 
argument in Adan and Aitsegeur was blocked via the statutory device of an irrebuta- 
ble presumption that EU Member States are safe third countries. 


Convention rights 

It would be most peculiar if groups and individuals had not been encouraged, and 
the courts emboldened, to test the legal adequacy of Home Office policy and 
administration against the HRA. In addition to ECHR Article 5, prominent in 
Saadi, the pegs for legal challenge include Article 2 (right to life) and Article 8 
(family life), as well as the general prohibition on discrimination (Article 14).° 
But Article 3 has pride of place, more especially in terms of the jurisprudential 
development prohibiting the return of people to a real risk of torture, inhuman 
or degrading treatment.®° In turn, the very recent decision in the A case,” in 
which the House of Lords castigated internment under the anti-terrorist deten- 
tion powers of foreign nationals protected from return by Article 3, partly on the 
ground of unjustified discrimination under Article 14 ECHR, rightly commands 
attention. 





60 As to the burgeoning international trade in precedents, see A-M Slaughter, Judicial Globalization’ 
40 Virginia Journal of International Law (2000) 1103; also C. McCrudden, A Common Law of Human 
Rights? Transnational Judicial Conversations on Constitutional Rights’ (2000) 20 OJLS 499. 

61 Rv Secretary of State for the Home Department ex p Sivakumaran [1988] AC 958. 

62 Horvath v Secretary of State for the Home Department [2001] 1 AC 489. 

63 As discussed by E. Guild, ‘Seeking Asylum: Storm Clouds between International Commitments 
and EU Legislative Measures’ (2004) 28 ELRev 198. 

64 Immigration and Asylum Act 1999, s 11(1). 

65 N. Blake and R. Husain, Immigration, Asylum and Human Rights (Oxford: Oxford University Press, 
2003). 

66 one v UK (1989) 11 EHRR 437 and Chahal v UK (1997) 23 EHRR 413: not forgetting the 
parallel provisions of the 1984 UN Convention against torture and other cruel, inhuman or 
degrading treatment or punishment, and of the International Covenant on Civil and Political 
Rights 1996. 

67 Av Secretary of State for the Home Department [2004] UKHL 56. 
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Yet, in facing up to the brave new world of Convention rights, the courts could 
hardly be said to have run amok in asylum. A litmus test is Ullah,°® which raised 
the question of whether Article 9 ECHR. required the UK to give refuge to 
people prevented from freely practising their religion in their own countries. 
Although the House of Lords refused to rule out the possibility of such engage- 
ment of a qualified guarantee under the Convention, this would require àn 
exceptionally strong case’ amounting to a gross violation’. 

One need not be an apologist for the judiciary to appreciate the sense of their 
having been stuck between a rock and a hard place. That is to say, between 
the broad admonition from parliament about ‘taking rights seriously’, and a 
series of legislative measures bearing down on the rights of asylum seekers. 


Ministerial spectacles 


Picking up on the strong sense in many of these cases of applicants with little to 
lose, and potentially much to gain, from challenging an adverse status determina- 
tion, ministers have chosen to focus attention on one particular aspect: abuse’ of the 
formal legal machinery. Alarm bells were already being rung in the early years of 
the Labour Government. Judicial review... performs a useful function of clarify- 
ing what the law means and defining the obligations of the state and others. Hav- 
ing a small number of judicial reviews which do that is beneficial but having a large 
number of unnecessary, vexatious and useless judicial reviews as we have had in the 
asylum system simply creates delay, expense and is counter-productive’.? 

This soon became a familiar refrain. In 2002, the then Home Secretary David 
Blunkett could be heard lamenting that the asylum process was ‘virtually 
unworkable’ owing to the opportunities for, and abuse of, judicial review. In Mr 
Blunkett’s view, the whole system was ‘riddled with delay, prevarication, and, in 
some cases, deliberate disruption of the appeals process”? Ministers would return 
to this aspect again and again when promoting the recent legislation. ‘Because 
people are playing the system . . . the Government must act to deal with what is 
in effect an abuse of process in a system that does not give people finality... We 
cannot have an endless process of challenge after challenge.” 

Two particular features of the standard court process were bound to irk minis- 
ters. Unsuccessful claims could be prolonged once a right of appeal was exhausted 
by means of the three months time limit for claiming judicial review, followed by 
oral renewal if the application for leave or permission to bring the case was refused 
on the papers. Meanwhile, the famous decision in the asylum case of M v Home 
Office,” making an interim injunction against a minister of the Crown available, 
had shifted the balance of tactical advantage by grounding an administrative prac- 





68 R (Ullah) v Special Adjudicator [2004] 3 WLR 23. See also Rv Secretary of State for the Home Depart- 
ment ex p Razgar [2004] UKHL 27. 

69 Mike O'Brien, Minister of State, Special Standing Committee on Immigration and Asylum Bill, 
vol 331 col 1413 11 May 1999, 

70 David Blunkett, HC Deb vol 384 col 355 24 April 2002. 

71 HC Deb vol 418 cols 697-8 1 March 2004 (David Lammy, junior minister). And see Home Office, 
New Legislative Proposals on Asylum Reform (October 2003). 

72, [1993] 3 WLR 433. 
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tice of no removal while judicial review proceedings are in immediate contempla- 
tion or operation.” 

The constant repetition of a ‘problem of abuse’ cannot disguise several related 
weaknesses in ministers’ argument. No serious attempt had been made publicly to 
document the scale and incidence of the abuse’. Where, for instance, was the sector- 
specific tracking study of several hundred judicial review cases? Evidently in these 
matters the Home Office did not share the enthusiasm of other government depart- 
ments for transparent forms of evidence-based decision-making.” Then there was 
the slippery nature of the concept. Would a substantial proportion of judicial review 
claims filed exactly three months after the date of the impugned decision show ram- 
pant prevarication, or would it merely reflect the way that some representatives man- 
age their work in a high-pressure jurisdiction? And ‘abuse’ was an insufficient 
justification. The revenge package, in particular the ouster clause, was clearly dispro- 
portionate. By so reducing the scope for principled and interpretative interventions, 
an element of attack on the constitutional role of the judiciary was visible. 


Appeal system 


The dynamics of judicial review litigation have been substantially replicated — and 
commonly magnified —in the workings of the asylum appeals process governing status 
determination decisions. At one with the great bulge of asylum claims, there was a huge 
increase in the volume of tribunal cases from 1999, both at the first-tier of the adjudica- 
tors and before the Immigration Appeals Tribunal (LAT). As the following figure also 
illustrates, this went hand in hand with a not inconsiderable rate of success for indivi- 
dual appellants disputing Home Office findings (around 20 per cent at the first tier), a 
feature that would naturally fuel criticism of the large scale attack on appeals in the bill. 


Asylum appeals 1998-2003” 


Number of principal applicants 











b 1998 1999 2000 2001 2002 2003 
Adjudicator appeals 

Appeals received by Home Office 14,320 6,615 46,190 74,365 51,965 46,130 
Appeals determined 25,320 19.460 19,395 43,415 64,405 81,725 
Of which appeals allowed 2,355 5,280 3,340 8,155 13,875 16,070 
IAT appeals ; 

Applications for leave to appeal 10,910 8,635 6,020 15,540 25,600 34,955 
Appeals determined 1,090 1,790 2,635 3,190 5,565 9,450 
Of which appeals allowed N/A N/A — 815 (650)* 475 (315)* 620 (410)*" 1,490 (535)* 
Remitted to adjudicators for N/A N/A 25 1,430 2,700 4,220 
further consideration 





“The figures in brackets denote the (majority of) [AT hearings at which the asylum seeker is the appellant. 





73 See HL Deb vol 663 col 698 29 July 2002 (Lord Bassam, junior minister). But see now R (Pharis) v 
Secretary of State for the Home Department (Practice Note) [2004] 1 WLR. 2590. 

74 Likewise, the sparse explanation of, and brief timetable for responses to, the original policy pro- 
posal is a textbook example of how not to consult: see IND press release 27 October 2003. 

75 Sources: Home Office, Asylum Statistics, Immigration Appellate Authority. 
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Multiplying throughputs demanded many additional resources for the appeals 
system. By late 2003 there were some 600 adjudicators, many full time, sitting 
individually at 24 main hearing centres and satellite sites located across the 
country. The IAT was also greatly expanded, notably through an infusion of law- 
yers at senior level. In short, from the most modest beginnings as a sub-set of 
the immigration appeals jurisdiction in the early 1990s, asylum appeals 
had emerged in the course of a decade as one of the most significant elements 
in the UK system of administrative tribunals. Accounting in 2003 for over 
75 per cent of the caseload of the Immigration Appellate Authority (IAA), it 
increasingly exhibited the features of a complex, multi-banked and interactive 
legal jurisdiction.” 

As a prime subject of the successive waves of legislation from 1993, the appeals 
system had been in an almost continuous state of legal revolution.” ‘Fast-track- 
ing’ in the form of accelerated appeal procedures meant that, from the outset, the 
IAA doubled as a single tier and two-tier system in asylum. The Asylum and 
Immigration Act 1996 was a key staging post in the rise of the safe third country’ 
concept, reducing a right of appeal before removal to the non-suspensive alterna- 
tive of appeal from abroad. A process of retrenchment on the original statutory 
design of administrative justice in the face of greatly increased demands on the 
machinery was being inaugurated here. 

As for the IAT, ministers were vexed by the high numbers of applications for 
leave to appeal, a not insubstantial proportion of which succeeded, and likewise 
by the burgeoning practice of remitting cases to the adjudicators for further con- 
sideration, which effectively elongated the decision-making chain. Meanwhile, 
the statistics confirm that in recent years especially the Tribunal was no rubber 
stamp. 

In the face of continuing criticism of the quality and speed of the adjudication 
from many quarters, the basic architecture of the system remained a source of 
controversy.”” One obvious way forward involved the appointment of a High 
Court judge as President of the Tribunal. The Nationality, Immigration and Asy- 
lum Act 2002 also gave the IAT a sharper focus, as well as hitting at a source of 
delay, by limiting appeals to the second-tier more closely to a point of law.° A 
third element was the push for greater consistency in this multi-banked jurisdic- 
tion, both through the familiar technique of the starred decision, authoritative 
Tribunal statements on major points of law and principle, and latterly through 
‘country guideline determinations’, the provision by the Tribunal of authoritative 


76 The troubled history of asylum appeals, originating in the Asylum and Immigration Appeals Act 
1993, is well documented: see Report of the Glidewell Panel, The Asylum and Immigration Bill 1995 
(London: 1996); JUSTICE, Providing Protection — Towards fair and effective asylum procedures (London: 
1997). 

77 R- Thoms Asylum Appeals: the Challenge of Asylum to the British Legal System’ in P Shah 
(ed), The Challenge of Asylum to Legal Systems (London, Cavendish, forthcoming). 

78 R. Thomas, Immigration appeals overhauled again’ [2003] Public Law 260; also D. Stevens, ‘The 
Nationality, Immigration and Asylum Act 2002: Secure Borders, Safe Haven?’ (2004) 67 MLR 
616. 

79 See especially, Committee on the Lord Chancellor’s Department, Asylum and Immigration Appeals— 
written evidence, HC777-II, Session 2002-03. 

80 Nationality, Immigration and Asylum Act 2002, s 101 (J). 
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factual guidance.” In summary, while this was hardly the stuff of a superior court 
of record, the IAT in its last few years was developing a hierarchy and status more 
appropriate to the importance of its jurisdiction. 


Appeal and review 

This all bears closely on the patterns of court activity in asylum cases. Whereas 
the tribunal system was a buffer for the Administrative Court without which 
the judges would simply have been overrun, the operation of such a large 
(and hard-pressed) tribunal system was producing its own set of targets for litiga- 
tion. A steady stream of appeals eventuated from the IAT to the Court of Appeal, 
60-100 cases a year. Judicial review techniques were used in a wide variety of 
ways, from basic attacks on the accelerated appeals procedures to challenges on 
specific but important procedural matters such as service of documents, legal 
representation, and disclosure by the Home Office of relevant materials.” 
A powerful incentive to try judicial review was the non-suspensive appeal.” 
Nonetheless, what is remarkable about this interface between appeal and review 
in the light of the legislative policy is quite how unremarkable much of it is. 
Mistakes are made and corrected; procedures are checked and brought up to 
scratch; and legal interpretations are tested and refined. And sometimes the Home 
Office wins. 

There naturally was a need on occasion for fine-tuning of this adjudicative 
relationship and even for radical surgery. Thus, in response to a widespread prac- 
tice of seeking judicial review of IAT decisions to refuse permission to appeal, the 
Nationality, Immigration and Asylum Act 2002 initiated a streamlined form of 
statutory review — strict time limits, written submissions and no onward appeal — 
for that particular situation.** 

A compromise between standard judicial review process and ouster of the 
ordinary courts, this procedural alternative for reducing the burden on the courts 
also serves to underscore the lack of evidence-based decision making displayed by 
the Home Office. Implemented a few months prior to publication of the bill con- 
taining the ouster clause, it had scarcely had time to bite. In the event, it helps to 
explain the diminished use of standard judicial review process in asylum-related 
cases visible in 2003,” 


81 See for practical illustrations, Hamza v Secretary of State for the Home Department [2002] UKIAT 
05185 and K (Croatia) v Secretary of State for the Home Department [2003] UKIAT 00153. 

82 See for practical examples, Secretary of State for the Home Department v Javed [2002] QB 129; R 
(Gaviria) v Secretary of State for the Home Department [2002] 1 WLR 65; Haile v Immigration Appeal 
Tribunal [2002] Imm. AR 170; and Secretary of State for the Home Department v Saleem [2000] Imm. 
AR 529. 

83 See especially Rv Secretary of State for the Home Department ex p Canbolat [1997] 1 WLR 1569. 

84 Nationality, Immigration and Asylum Act 2002 s 101 (2); alternative machinery, that is, which save 
in the most exceptional circumstances blocks out ordinary judicial review process: R (G) v Immi- 
gration Appeal Tribunal [2004] 1 WLR. 2953. 

85 According to the Judicial Statistics for 2003, 320 applications were dealt with under this proce- 
dure, of which 61 were allowed and 259 dismissed. 
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STRIKING BACK 
Rising tension 


A sense of underlying constitutional tension between the different branches of 
government was becoming increasingly explicit in this policy domain.** The 
conventional understanding that ministers do not criticise judges came to be hon- 
oured in the breach, the Home Secretary, David Blunkett, not being restrained in 
showing dismay at contrary rulings in asylum test cases. In the face of a reinvigo- 
rated common law and the HRA, the criticism was typically grounded in popu- 
list ideas of majoritarian democracy. If public policy can always be overridden by 
individual challenge through the courts, then democracy itself is under threat’. It 
is time for judges to learn their place’. They do not ‘have the right to override the 
will of the House, our democracy or the role of Members of Parliament in decid- 
ing the rules?®” 

The sheer volume of litigation must have made life more difficult for the 
department. Asylum, in other words, further illustrates the potentially pervasive 
effects for the shaping and effective management of the frontline decision-mak- 
ing process of a large flow of individual and routine challenges. This was high- 
lighted at the launch of the governments counter-attack by a wide ranging 
amnesty offered to pre-HRA asylum applicants in October 2003,5 which may 
be accounted a considerable collective success for the refugee groups and net- 
works. The Home Office was effectively threatened not only with a series of court 
defeats but also much administrative bother because of fresh asylum appeals hav- 
ing to be entertained on the basis of Convention rights. 

The generalised nature of the government's counter-attack in the revenge pack- 
age clearly represented a massive escalation on already widespread legal skirmish- 
ing. Evidently, recourse to a standard administrative tool-kit of negative responses 
to particular interventions by courts and tribunals — valedictory legislation, ‘boi- 
ler-plate’ reasons, etc? — was no longer considered sufficient in asylum. 


First prong: legal services 


In view of the many complexities and vulnerabilities in asylum, the government's 
original decision in 1999 to make legal aid available for representation before the 
IAA was especially welcome. Funding could also cover both judicial review and 
advice and assistance under the Legal Help scheme at the stage prior to the initial 
decision by the Home Office. Ministers however were not slow to point up an 
escalating cost to the taxpayer. The key consultation paper issued in June 2003 





86 As for the searing criticism of the judges in the popular press, see A. Bradley, ‘Judicial indepen- 
dence under attack’ [2003] Public Law 397. 

87 Daily Telegraph 21 February 2003; News of the World 23 February 2003; House of Commons debates 
24 February 2004 column 8. Perhaps the language will change following Mr Blunkett’s sudden 
departure from office in December 2004. 

88 IND press release 24 October 2003. 

89 Predictably, this policy domain is replete with examples: Thomas, ‘The Impact of Judicial Review 
on Asylum’, n 50 above. 
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sign-posting restriction stated that the legal aid bill for immigration and asylum 
work had more than doubled in two years (to £174 million), and that not only the 
numbers but also the average costs of cases had increased dramatically.”° 

This was not the first attempt to retrench on the supply of legal services in 
asylum (and immigration) cases. But previous regulatory measures, such as prior 
authorisation from the Legal Services Commission before undertaking judicial 
reviews, and stricter guidance on granting funding for tribunal appeals in asylum 
cases, had failed to ensure that costs came within budget. ‘Fundamental changes’ 
were now the order of the day, demonstrated by proposals for strict time limits on 
Legal Help and sharp caps on disbursements for tribunal work. In the event, a 
five-hour threshold for legal advice at the initial stage of an asylum application, 
with power to extend the funded time in ‘genuine and complex cases’, was 
adopted.” 

Coupled with the department's insistence that representation is rarely called for 
at the vital interview stage of an asylum application,” such a generalised policy of 
hitting at legal services good or bad through a sharp squeeze on funding clearly 
threatens effective protection against persecution.” There is little sense here of the 
importance of ‘front-loading’ the decisional process with a view to securing more 
accurate and considered determinations. ILPA, meanwhile, speaks of a ‘haemor- 
rhage of quality lawyers from the field’.* 


Second prong: tribunals 


In seeking to combat abuse’ by dismantling the two-tier system of the IAA, min- 
isters were also concerned to undercut the potential of delay as a ‘pull factor’ and 
reduce the burden on the taxpayer of welfare support for asylum seekers. There 
was even a suggestion that the work of the IAT in refugee cases had been detri- 
mental to good race relations.” 

The policy development is once again characterised by a lack of evidence-based 
decision-making. The Constitutional Affairs Committee commented pithily: ‘it 
is not clear how serious this problem [of procrastination] is, or whether abolishing 
the second tier of appeals will prevent abuse’.°° The departments own failure to 
send representatives to adjudicator hearings, an all too familiar occurrence’ accord- 
ing to the Council of Immigration Judges,” was scarcely a recipe for an efficient, 
timeous and accurate appeals process. 





90 Department for Constitutional Affairs, Proposed Changes to Publicly Funded Immigration and Asylum 
Work (June 2003). 

91 HC Deb vol 415 cols 37-40 WS 27 November 2003; and see Constitutional Affairs Committee, 
Government response to the Fourth Report on Immigration and Asylum, HC 299 of session 2003-04. 

92 Community Legal Service (Scope) Regulations SI No. 1055, 2004; and see HL Deb vol 663 cols 
677—684 6 July 2004. 

93 A new system for accreditation of those doing legally aided asylum work may in contrast be 
applauded. See also, on cracking down on charlatans, Asylum and Immigration (Treatment of 
Claimants, etc) Act 2004, s 38. 

94 ILPA, Briefing on the Asylum and Immigration Treatment of Claimants, etc Bill. 

95 Home Office/Department for Constitutional Affairs, New legislative proposals on asylum reform, para 1. 

96 Constitutional Affairs Committee, Second report, n 37 above, 3. 

97 Council of Immigration Judges: ibid, Evidence 199, 
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Moreover, the familiar organisational structure of a two-tier tribunal could be 
said to sit comfortably with the many factual and legal complexities and great 
individual importance of asylum cases. The report of the independent Leggatt 
review of tribunals in 2001, which highlighted both a ‘culture of pervasive chal- 
lenge’ of [AA decisions and evidence of systemic maladministration in the asylum 
process extending to the appeals machinery,”® deserves a special mention here. 
Instead of the format of single adjudicator and Tribunal with lay representatives, 
a more conventional design of first tier bulked up with expert members as the sole 
judge of fact, and second tier of lawyers sitting alone to hear appeals on points of law, 
was identified as the way forward.” This fitted Leggatt’s central recommendation of 
a new legal pillar of administrative justice, whereby the IAA would be reconfigured 
as one of nine ‘Divisions in a self-reinforcing general model of a tribunal system and 
service for the UK. Ministers, in seeking to reduce the tribunal architecture in asy- 
lum, were now discountenancing an informed and coherent vision.’ 

The bill as originally drafted would have replaced appeals from the adjudicators 
to the IAT with a highly circumscribed form of legal oversight conducted by 
senior colleagues inside the new AIT. That is to say: a paper procedure, as against 
an oral hearing, together with the narrow ground of review of ‘serious points of 
law’ and a strong steer against remitting cases for a fresh look." From the stand- 
point of a conventional British administrative lawyer, this offends the principle of 
independent adjudication, especially when coupled with an ouster making the 
AIT ‘judge in its own cause’. 

The plan always was for substantial elements of continuity, both in terms of the 
procedural and substantive rules and of personnel from the IAA reappearing in 
the AIT in the guise now of ‘immigration judges. However, despite much talk of 
flexibility provided in the form of multiple procedural tracks and panels to hear 
the most complex cases, the changes in the internal dynamics occasioned by a 
single tier should not be underestimated. Even assuming good quality front-line 
decision-making machinery, plus access by applicants to good quality advice and 
representation, a single merit review in asylum cases, one that — contrary to Leg- 
gatt — will commonly be conducted by a single individual, represents an awesome 
responsibility. 


Third prong: ouster 


The idea of immunising asylum status determinations and decisions against the 
judiciary, so eradicating both judicial review and the right of appeal to the Court 





98 Sir Andrew Leggatt, Tribunals for Users - One System, One Service (London, March 2001) para 6.19. 
99 ibid, paras 23-24. 
100 See for confirmation, Department for Constitutional Affairs, Transforming Public Services: Com- 
plaints, Redress and Tribunals Cm 6243, 2004, ch 7. 
101 Home Office, Explanatory notes on the Bill (House of Commons version) paras 36—41. 
102 Department for Constitutional Affairs, Asylum and Immigration Tribunal — Procedure Rules, and Judicial 
Titles Order Consultation Paper 27/04 (October 2004); Asylum and Immigration Tribunal (Fast 
Track Procedures) Rules, SI No 560, 2005. 
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of Appeal on a point of law, also flew in the face of the Leggatt blueprint.’ 


Indeed, Leggatt thought it axiomatic that (vulnerable) people like applicants for 
asylum would continue to benefit from the classical English interpretation of the 
rule of law supplied by the ordinary courts, while also deriving protection against 
arbitrariness from an appeals process more front-loaded and legally professional. 
It is stark testimony to the hardening of ministerial attitudes that, had the original 
legislative design succeeded, the common format in domestic administrative law 
of three tiers of check would have been reduced not by one but two in asylum 
cases. 

The full counter-force of this policy prong is made evident in the light of the 
multiple dynamics of review. The proposed ouster would trump the interim pro- 
tection as developed by M v Home Office and — notwithstanding the cautious 
interpretation in decisions like Ullah — send a not so subliminal message that min- 
isters no longer trusted the judiciary to strike an appropriate ‘balance’ in Conven- 
tion rights cases on asylum. Meanwhile, in the face of what clearly has been an 
exceptional judicial contribution,’ the voice of Britains top court would be 
stilled in international dialogue on vital matters of humanitarian protection. If, 
as ministers claimed, the ouster clause was essentially about reforming the adjudi- 
cation process so as to deliver a credible asylum system, then why not go from the 
outset for what they would eventually have to accept, a generalised form of stat- 
utory review? 


Beautiful construction 
Technically speaking, the proposed ouster clause was a work of art and tribute to 
the skill of parliamentary counsel, making it difficult for challengers to find a way 
through. Bizarre as it may seem, the clause had also benefited from free drafting 
advice from the senior judiciary. Prior to the introduction of the bill, an extensive 
process of consultation took place with the Lord Chief Justice and his colleagues 
behind the scenes. According to Lord Woolf, the judges recognised that there was 
a problem of abuse to be tackled. “We advised that the clause was unlikely to be 
effective and identified why. The result was that [the] clause was extended to close 
the loopholes we had identified, instead of being abandoned as we had argued." 
It has to be said that this aspect of the affair demonstrates a remarkable naivety 
on the part of members of the senior judiciary. At a time of much talk of ‘partner- 
ship’ between courts and executive in the context of constitutional and legal 
reform,’ the episode highlights the dangers of offending principles of separation 


103 Provision for appeal on the generic ground of an unlawful decision: Sir Andrew Leggatt, Tribunals 
for Users, para 6.12. 

104 House of Lords cases like R (Yogathas and Thangarasa) v Secretary of State for the Home Department 
[2002] UKHL 41, Sepet v Secreatary of State for the Home Department [2003] UKHL 15, and Rv Immi- 
gration Officer at Prague Airport ex p European Roma Rights Centre [2004] UKHL 55, may be added to 
the numerous ones cited in the text. 

105 Lord Woolf, The Rule of Law and a Change in the Constitution (Cambridge University: Squire Cen- 
tenary Lecture, March 2004) 8. See also, on ‘helpful discussions’ with the judges in 2002, A Le 
Sueur, ‘Three Strikes and it’s out? The UK Government's Strategy to Oust Judicial Review from 
Immigration and Asylum Decision-Making’ [2004] Public Law 225. 

106 Lord Falconer, Advancing Global Citizenship: the Protection of Human Rights and the Rule of 
Law in an Insecure World’, speech at the annual judges dinner (July 2004). 
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of powers and judicial independence, and the lack of transparency, associated with 
this kind of close dialogue. 


LEGAL FURORE 


From the viewpoint of the senior judiciary, the reduction of a heavy burden in 
asylum cases was one thing, but the loss of supervisory jurisdiction quite another, 
not least since this was the potential thin end of a possibly very long wedge. Like- 
wise, it could hardly be expected that the many groups and networks representing 
the interests of refugees would see much of the capacity for formal legal challenge 
to Home Office decision-making decimated without putting up a tough fight. 
The resulting shock waves reverberated round ‘Legal London’, part of a large-scale 
resort to legal politics.” 

Many clever minds were now devoted to devising ways to challenge 
the revenge package. The canvas was a broad one, extending to Strasbourg and 
Luxembourg, ranging across the domestic variants of classical rule of law 
argument and common law constitutionalism, and including the potential con- 
stitutional ‘nuclear option’ of direct legal challenge to the validity of the ouster. 
While some openings appeared more plausible than others, a pervasive sense of 
contingency or lack of legal closure was being promoted, grist to the mill in 
legal politics. 


European connections 

As nothing in the bill could limit the jurisdiction of the Strasbourg court, the 
logic of the ouster was that domestic remedies would be exhausted at a much ear- 
lier stage. A surge of ECHR. litigation, putting in issue the ministerial design, 
could not have been more clearly sign-posted. Successive reports from the Joint 
Committee on Human Rights served to point up the uncharted nature of the 
territory.” While these were strong on analysis and rhetoric, the committee’ 
conclusion that it had ‘very serious doubts’ about compatibility with the Conven- 
tion” did not deliver the knock out blow that committee members were clearly 
looking for. 

The proposed appeals machinery appeared to satisfy the Strasbourg require- 
ment of an ‘independent and impartial’ tribunal in terms of Article 6, having 
regard to the basics of ‘judicial’ appointment and tenure, and of hearing rules, 
and to the fact of ‘full jurisdiction’ over Home Office decisions. There was also 





107 As evidenced by an animated meeting of ALBA, the Administrative Law Bar Association, in Feb- 
ruary 2004. 

108 Sone Committee on Human Rights, Third report of session 2003-04, HC 252; Fifth report of session 
2003-04, HC 304. See generally on the Committees contribution (including to legal politics), 
D. Feldman, “The Impact of Human Rights on the UK Legislative Process’ (2004) 25 Statute Law 
Review 91. l 

109 Joint Committee, Fifth report, ibid, paragraph 66. 

110 As elaborated in a well-known line of cases: Bryan v UK (1996) 21 EHRR 342; and, in the national 
courts, R (Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the Regions 
[2001] 2 WLR 1389 and Begum (Runa) v Tower Hamlets LBC [2003] 2WLR. 388. 
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a major ‘roadblock’, in the guise of Strasbourg jurisprudence saying that (many) 
asylum cases do not involve the requisite civil rights and obligations,’ although 
this could be said to invite challenge with a view to combining Article 6 with 
Article 14 on non-discrimination. 

Government lawyers were more nervous about Article 13,"” not directly incor- 
porated by the HRA. The Joint Committee had conceded that this did not 
require multiple tiers of appeal but thought too that the Government’ belief in 
the AIT as an effective remedy for Convention violations was ‘speculative. Much 
will depend on the way in which the Tribunal is funded and staffed’. An Article 
13 challenge, proceeding against a backdrop of variable quality and lack of accu- 
racy in the frontline decision-making, could be calculated to cause the Home 
Office considerable embarrassment. 

The positive obligations on the State to take reasonable steps to protect rights 
under Articles 2, 3 and 8 against infringement and provide for thorough investi- 
gation into any allegation of a potential breach suggested ways to elaborate the 
argument. The idea of coupling Article 13 with Article 14 as a basis of challenge 
was being actively explored." 

In view of the new Tribunals jurisdiction over immigration’ as well as asylum 
decisions, the ministerial design was also vulnerable to EC law in cases raising 
rights of free movement. The famous case of Johnston,’ in which a ministerial 
certificate that would have ousted a tribunals jurisdiction ~- and with it the super- 
visory jurisdiction of the ECJ - was over-ridden on the basis of the right to an 
effective judicial remedy, loomed large here. 

In summary, while much in the legal materials favoured ministers, there was 
some potential for opponents in the supranational legal ordering. Moreover, this 
was to assume that what was necessary for Strasbourg was sufficient for domestic 
purposes. Official claims of compliance with the Convention had been trumpeted 
as a positive recommendation in favour of the ministerial design, and not merely 
in terms ofa basic ‘floor’ of rights.” Ministers were to discover that the distinctive 
legacy of a national legal culture was not so easily dissipated. Strasbourg was to 
become something of a sideshow in all the controversy now engendered. 


Domestic canon 

The appearance on the scene of former Lord Chancellor Mackay was to herald a 
more domestic form of legal politics, one that reflects and reinforces the contem- 
porary sense of a vibrant common law tradition. The parliamentary argument 





111 See especially Maaouiav France [2000] 33 EHRR 42; as also in the domestic context, R (G) v Immi- 
gration Appeal Tribunal, n 84 above. 

112 Right to an effective remedy: see Home Office, Explanatory notes on the Bill (House of Lords ver- 
sion) paras 169-170. 

113 Joint Committee, Fifth report, n 108 above, para 65: no doubt questions of interim remedies would 
have been much to the fore. 

114 Letter from Refugee Legal Centre to the Joint Committee, 27 January 2004. 

115 See in this regard, Constitutional Affairs Committee, Second report, n 37 above, paras 100-128. 

116 Johnston v Chief Constable of the Royal Ulster Constabulary [1986] 3 WLR. 1038. 

117 Lord Falconer, ‘Human Rights and Constitutional Reform’, lecture to the Law Society and 
Human Rights Lawyers Association (February 2004). 
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took a wide variety of forms. In terms of common law maxim — ‘justice must not 
only be done but be seen to be done’ — the question was posed whether proper 
lines of legal accountability were operative if the Tribunal was responsible for 
checking its own wrongdoing and there was no secure requirement to observe 
natural justice. In relation to the most overbearing of government departments, 
Dicey’s classical rule of law principle of access to the established judicial system 
wore a special shine. The new AIT scarcely equated in terms of status and author- 
ity with the ‘ordinary courts’.""* Further militating against the revenge package 
was the old common law principle of equal protection of those within the juris- 
diction. Lord Mackay was ‘proud to say that our courts over the years have not 
distinguished between foreigners and others in giving people proper justice, 
whatever their origins may be.t? Ministers were not moved to contradict him. 

The ouster clause was also described as ‘unprecedented in peacetime’, a ‘bad 
example for the common law globe’, and a diminution of ‘government under 
Jaw’ which was àn integral part of democracy’. The government was generally 
vulnerable to the criticism of going against the flow of constitutional expectation. 
‘Over recent years, recognition of the importance of the rule of law... has 
increased dramatically’ averred the Lord Chief Justice.” 

Ministers were hard pushed to dismiss the various objections as just so much gran- 
diloquence. If there were many complexities, if there was substantial evidence of 
poor quality decision-making, if the tribunals demonstrably were error prone, and 
if matters of life and liberty were engaged, was this not exactly the situation for the 
familiar constitutional guarantee of judicial review? For those brought up in the pro- 
gressive tradition in politics, where was the badge of honour in a Labour govern- 
ment singling out some of the most vulnerable people in society in this manner?!” 


Circumvention? 
The question naturally arose whether there were any remaining loopholes per- 
mitting domestic legal challenge. Could our courts find a way past the ouster 
clause while genuflecting to the intention of parliament, in the style of Anisminic? 
‘Bad faith’ had been an excepted ground of review under the ouster. From clas- 
sical ideas of malfeasance!” to an objective standard would be a doctrinal jump 
but decisions that in the flexible Wednesbury format are ‘so unreasonable that no 
reasonable authority could have made them’ could be deemed to involve bad faith. 
An amendment was made to pre-empt this kind of manoeuvre through a 
requirement of ‘significant evidence’ of dishonesty’, corruption’, or ‘bias’** but 





118 T. dela Mare, ‘The Rule of Law: a Supplementary Perspective’ [2004] Judicial Review 119. 

119 HL Deb vol 659 col 67 15 March 2004. A case, one might say, of back to the future with Lord 
Mansfield: Somerset v Stewart (1772) 165 ER 1414. And see now, Av Secretary of State for the Home 
Department, n 67 above. 

120 Phrases culled from the welter of briefing papers prepared on the bill by groups and bodies such as 
ILPA, JUSTICE and the Refugee Council. 

121 Lord Woolf, The Rule of Law and a Change in the Constitution, n 105 above, 3. 

122 Backbench speeches in favour of the ouster were notable by their absence: see House of Commons 
debates 17 December 2003 (second reading) and 1 March 2004 (report and third reading). 

123 Smith v East Elloe Rural District Council [1956] AC736: but see for counter-indications, the Privy 
Council case of Botrill v A [2001] 3NZLR 622. 

124 See Home Office, Explanatory Notes on the Bill (House of Lords version) para 60. 


© The Modern Law Review Limited 2005 403 


Review, Revenge and Retreat 





to stretch the meaning of ‘bias’ in the peculiar conditions of a single tier tribunal 
coupled with wide-ranging ouster was not wholly inconceivable. 

Matters became more complicated as ministers were effectively pressured into 
making concessions or ‘clarifications’ prior to abandonment of the ouster. These 
signposts of a painful retreat included the continued availability of habeas corpus 
and jurisdiction over executive decisions.’ Additional possibilities for outflank- 
ing attacks in the judicial process were being generated in turn, at the interface of 
the tribunal process with subsequent executive action.'”° Habeas corpus might be 
used for example to argue that an asylum claim had never been properly consid- 
ered or even that there had been no procedures (only purported ones) and the 
decision to remove was erroneous in law. Perhaps not persuasive, but there would 
have been clear incentive to try such things. 


Nuclear option 


The turning of Anisminic upside down itself suggested recourse to the ‘nuclear 
option’ of impugning the legality of the ouster at common law. Legal politics 
were beginning to spiral out of control: so it was that counsel, commissioned by 
the Refugee Legal Centre with a view to lobbying MPs, stated that he ‘would not 
be at all surprised if the House of Lords [struck] down such an enactment as 
unconstitutional.” 

The argument naturally originated in the concept of the (English) doctrine of 
parliamentary sovereignty as a peculiar historical construction and in the strong 
organic nature of the common law. Just as the unwritten constitution rules little 
in, so it could be said to rule little out, even the notion of the courts treating some 
rights, upon which the fabric of a liberal democracy depends, as inviolable.’ 
Counsel’ opinion further shows the scope for interplay in opposition to the ous- 
ter of different schools of public law thought. For historical colour, there was Lord 
Denning: ‘if tribunals were to be at liberty to exceed their jurisdiction without 
any check by the courts, the rule of law would be at an end??? A more modern 
argument could be built up in terms of common law constitutionalism, from 
among a large number of recent dicta. From Lord Steyn, ‘the right of access to 
justice is a fundamental and constitutional principle of our legal system’.”° To 
Lord Hoffman, ‘the courts of the United Kingdom... . apply principles of consti- 
tutionality little different from those which exist in countries where the power of 


125 As well as the possibility of appeal to the House of Lords. The collapse is well traced in the pro- 
ceedings on report, HC Deb vol 418 cols 617-718 1 March 2004. History will perhaps reveal a vital 
role for the law officers behind the scenes. 

126 As officials are painfully well aware, it is one thing to refute an asylum claim but quite another to 
secure removal: Home Affairs Committee, Fourth report of session 2002-03 HC 654. See now, Home 
Office, Controlling our borders, n 30 above, section 5. 

127 See, as reprinted, M. Fordham, ‘Common Law Illegality of Ousting Judicial Review’ [2004] Judi- 
cial Review 86, 93. 

128 For comparative constitutional illustration, see India: Kesavananda Bharati v State of Kerala AIR 
(1973) SC1461; Minerva Mills v Union of India (1980) SC 1789. 

129 Rv Medical Appeal Tribunal, ex p Gilmore [1957] 1 QB 574. 

130 R (Anufrijeva) v Secretary of State for the Home Department [2003] 3 WLR 252. 
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the legislature is expressly limited by a constitutional document’. To this could 
be added some extra-judicial musing from Lord Woolf on the courts being 
‘required to act in a manner which would be without precedent’ if Parliament 
‘did the unthinkable’. 

At the root of the argument was the notion, increasingly prominent in consti- 
tutional discussion, of a dual sovereignty’ of parliament and courts based on a 
separation of powers involving mutual respect each for the other.’ As boldly 
proclaimed by counsel, in disapplying’ the ouster the court would be ‘acting pre- 
cisely to preserve and therefore discharge’ its constitutional function of control- 
ling administrative action. It would have been parliament that ‘trespassed’ on ‘the 
duality, separation, and mutual respect’ and the judges ‘would be doing no more 
than restoring the proper division of labour’.** 

The argument has a clear internal logic but the author for one would have been 
surprised to see the judges accept counsels invitation. So many years of distinctive 
political and legal understanding, centred round the historically unique develop- 
ment of the House of Commons, are not to be lightly wished away even in the 
contemporary conditions of rapid constitutional change. Witness the careful con- 
struction of a ‘constitutional statute’ like the HRA in terms of the canon of parlia- 
mentary sovereignty.” One may also factor into the equation a lack of popular 
acclaim for repudiating such a familiar and basic constitutional understanding for 
the benefit of asylum seekers. The new AIT would be operational, a useful justifi- 
cation or escape route’ for those less brave-hearted judges. 

It does not detract from the recent jurisprudence elaborating the role and impor- 
tance of constitutional principle and respect for fundamental rights at common law 
to point up the statements there made (re-) asserting what Lord Steyn calls ‘the para- 
mount principle’? of the supremacy of Parliament. To quote Lord Hoffman: ‘Parlia- 
ment can, if it chooses, legislate contrary to fundamental principles of human 
rights.’ The jurisprudence can also be viewed as the lineal descendant of Anisminic, 
where a lack of clear statutory language to the contrary is typically used both to 
structure and justify the judicial intervention.”* ‘Disapplying’ the ouster at common 
law would be a qualitative shift” that could not be glossed over. 





131 Rv Secretary of State for the Home Department ex p Simms [2000] 2 AC 115. 
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Lord Woolf, The Rule of Law and A Change in the Constitution, n 105 above, 9-10. 

133 See for contrasting views, A. Tomkins,‘Of Constitutional Spectres’ [1999] Public Law 525; P, Craig, 
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v Attorney General, [2005] EWCA Civ 1260. 

136 R (Anderson) v Secretary of State for the Home Department [2003] 1 AC 837. 

137 Rv Secretary of State for the Home Department ex p Simms, n 131 above. See also now Rv Secretary of 
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139 That is in the absence of European considerations: Rv Secretary of State for Transport, ex p Factortame 
Ltd (No 2) per Lord Bridge. 
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And yet, as Lord Steyn keenly observes,“° never say never in judicial review. 
Effectively raising the constitutional stakes in a game of high-level poker, the 
possibility that the senior judiciary might go down this route is seen casting an 
increasing shadow in the parliamentary proceedings on the bill, most obviously 
in the Upper House. Ministers could not say but that they had been warned. 


RETREAT 


In the event, having struggled through the Commons, ministers abandoned the 
ouster on reaching the House of Lords, where the list of speakers lined up to do 
battle reads like a ‘whos who’ of the legal establishment, headed by two former 
Lords Chancellor (Mackay and Irvine) and Lord Woolf: In view of the contem- 
porary move to separate the law lords from parliament in a supreme court, this is a 
not insignificant historical footnote.” 

Lord Falconer, the Secretary of State for Constitutional Affairs, had finally 
arrived at a less than surprising conclusion. ‘I believe that we can have the neces- 
sary judicial oversight by the higher courts and obtain the aims of speed and 
reduction in abuse’ Having ‘listened carefully’, especially to Lord Irvine, he would 
‘bring forward amendments to replace the judicial review ouster with a new sys- 


tem allowing oversight by the administrative court?” 


Behind reticence 

The Home Office had overplayed its hand in going for the ouster clause com- 
bined with two other policy prongs that were not only controversial in them- 
selves but also served to magnify the significance of the attack on legal 
jurisdiction. The bare nature of the ministers reasons for such a major “U-turn 
contrasts with the torrent of words on ‘abuse’ previously used to justify the legis- 
lative policy. But ministers, finding themselves held severely to account in the 
political process, could not escape the increasing pressures to settle for less. 

The full force of the revenge package is thus seen creating its own vulnerabil- 
ities. Moving from three layers of check to a single self-referential one amid much 
evidence of poor quality frontline decision-making, little hard evidence of abuse 
of the pre-existing machinery, and increased restriction of legal advice and repre- 
sentation, effectively demanded the most supine posture from the other main 
branches of government. Nor would Lord Woolf and his colleagues be amused 
at being outmanoeuvred in the informal consultation process. 

The influence inside government of the spook of the courts disapplying the 
ouster clause obviously is hard to assess. Calling a (judicial) bluff or otherwise 
had however become something on which any law officer worthy of the name 





140 R (Ullah) v Special Adjudicator, n 68 above. 

141 A feature highlighted by Lord Donaldson: HL Deb vol 659 col 72 15 March 2004. 

142 See also on this aspect, D. Oliver, ‘Constitutionalism and the Abolition of the Office of Lord 
Chancellor’ (2004) 57 Parliamentary Affairs 754. 

143 HL Deb vol 659 col 51 15 March 2004. 
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would have to advise Cabinet colleagues. Meanwhile, the various techniques of 
reasoned opposition had added up nicely. In the face of such elevated opposition 
in the House of Lords practical and political (and possibly legal**) difficulties 
associated with having to rely on the Parliament Acts also loomed. 


Lesser revenge 


Although the development of a substitute framework saw ministers eating hum- 
ble pie, this was only a partial retreat. Each of the three policy prongs would reap- 
pear in revised form. As constituted under section 26 of the 2004 Act, and 
operative from April 2005, the basic machinery for handling formal legal chal- 
lenges to asylum (and immigration) status decisions comprises a single tier appeals 
process and a streamlined and interactive form of statutory review. The restriction 
of legal funding is further underscored. 

As regards the AIT, the chief message of the procedural code is once again ‘fast’ 
and ‘final’.“° As shown in a revised notice of appeal, there is a premium placed on 
early and effective forms of case management by the Tribunal. ‘Time limits for 
steps to be taken by respondents and by members have been added, thereby 
further reducing the length of the appeals process. The new procedural rules pro- 
mise little in terms of a calm and measured approach in a complex area of admin- 
istrative justice. 

The new model court machinery involves a complicated set of routings, reek- 
ing of high-level political and legal compromise. AIT decisions made by single 
members are subject to scrutiny® on the papers by a High Court judge for error 
of law and an order that the tribunal should reconsider the appeal.” Meanwhile, 
an internal filter mechanism, clearly designed to limit the burden on the Admin- 
istrative Court, is in operation for a transitional period,’** whereby the application 
for reconsideration is first considered by a ‘senior immigration judge’ of the AIT. 

Serving to highlight ministers’ newly found attachment to access to courts, a 
trio of routings to the Court of Appeal is established.’ For the purpose of deal- 
ing with important points of law, the High Court on an application for statutory 
review may refer the case directly. Subject to leave, appeal lies on a point of law to 
the Court of Appeal from a decision that has been reconsidered by the AIT. In 
part reflecting the practice of starred decisions, an appeal from the decision of a 








144 Thus foreshadowing the challenge to the validity of the Parliament Act 1949 in the case of hunt- 
ing. 

145 Department for Constitutional Affairs, Asylum and Immigration Tribunal — Procedural Rules, and Judicial 
Titles Order, n 102 above, Asylum and Immigration Tribunal (Procedure) Rules 2005, SI No 230, 
2005. 

146 2004 Act, s 26(6), inserting a new s 103A into the Nationality, Immigration and Asylum Act 2002; 
but not including procedural, ancillary or preliminary decisions. The procedure in England and 
Wales is governed by amendments to the Civil Procedure Rules. 

147 In the event of the review application being unsuccessful, judicial review would usually be 
blocked out by analogy with R (G) v Immigration Appeal Tribunal [2004] 1 WLR 2953. 

148 See Asylum and Immigration Tribunal (Procedure) Rules 2005, rules 25-28; also, HC Deb vol 424 
cols 288-9 20 July 2004. 

149 2004 Act, s 26 (6), inserting new ss 103B, 103C and 103E into the 2002 Act. 
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Tribunal panel of three or more members leapfrogs the High Court. Meanwhile, 
there is no bar on further appeals to the House of Lords. 

Unduly strict time limits, which may prevent applicants from presenting cases 
effectively, rigid adherence to paper review and only one application to the High 
Court in respect of an appeal: the procedural devices of ministers grudging in 
defeat are much in evidence.” The department’ ability to live up to Lord Fal- 
coner’s expectation of appeal, review and reconsideration in 15 weeks maxi- 
mum" remains to be tested of course. 

Having been driven to concede judicial supervision, ministers’ next step was to 
restrict the oxygen of funding. With a view to reducing ‘the number of weak chal- 
lenges’ in order ‘to improve the asylum and immigration process’,? a new form of 
legal aid arrangement covers the inter-linked processes of statutory review and 
reconsideration by the Tribunal. This is the fraught world of ‘retrospective pub- 
lic funding’, where in this difficult and fast-moving field of humanitarian protec- 
tion the applicant’s lawyers must share the risk of litigation, only being paid at the 
conclusion of a case deemed suitably ‘meritorious’.°* Concerns are naturally 
raised that this arrangement will prevent asylum seekers with bona fide cases gain- 
ing access to justice. 


CONCLUSION 


The powerful dynamics of asylum litigation have been rooted in the rapid devel- 
opment of a mass system of administrative justice, with all the bureaucratic, legal 
and political strains that this implies. Official policy and practice in this field has 
thrown up a ready supply of targets, the subject of challenge via established 
groups and networks, including by those well-versed in campaigning litigation. 
Doctrinal development has also played an important role, both at common law 
and latterly through Convention rights, while the internationalist connotations 
have given the domestic supervisory jurisdiction a special edge. The complex 
interface that has existed between appeal (to a tribunal) and review (by a court) 
is another defining feature, not least since the new legislation was originally 
designed to obliterate it. As against this rich tapestry of factors, the policy expla- 
nation for a generalised counter-attack on legal jurisdiction of ‘abuse’ of the 
machinery was noticeably thin. 

From the standpoint of a refugee lawyer, the revenge package was one more 
episode in an ongoing and often tawdry story of toughened restriction. Its thor- 
oughgoing nature can also be considered emblematic of an increasingly illiberal 
government, for which ‘asylum seekers’ are but one of a number of target groups 





150 2004 Act, s 26 (6), inserting a new s 103A into the 2002 Act; and see HC Deb vol 423 cols 1161-1179 
12 July 2004. The general time limit for in-country applications is set at 5 days. 

151 HL Deb vol 660 col 996 4 May 2004. 

152 Department for Constitutional Affairs, The Asylum and Immigration Tribunal — The Legal Aid Arrange- 
ments for Onward Appeals, Consultation Paper 30/04 (November 2004). 

153 2004 Act, s 26(6), inserting a new s 103D into the 2002 Act. 

154 See draft Community Legal Service (Asylum and Immigration) Regulations 2005, regulations 6 
and 7. 
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in an increasingly generalised quest for ‘security’. The outcome of a single tier AIT 
offers cold comfort and the determinedly restrictive design of the new scheme of 
statutory review and reconsideration by the Tribunal, as also the funding of legal 
services, illustrates the myriad legislative and administrative stratagems available 
to ministers even when in retreat. 

The controversy also demonstrates the greatly enhanced role of legal factors in 
what for so long was considered an essentially political constitution. With juridi- 
cal considerations coming to the fore as the bill progressed, it exemplifies the 
developing practice in the UK of legal politics, fuelled by the intense lobbying 
and networking activities of interest groups. 

At the same time, the revenge package was by virtue ofits direct constitutional 
connotations a policy development on which many especially in the legal profes- 
sion were bound to pick up. In this regard, the affair marked a new low point in 
relations between the executive and the courts in the modern British constitution. 
Whereas a creative and voluble role for lawyers in our system of parliamentary 
politics is hardly new, the spectre of the courts disapplying the ouster marks a step 
change in the dynamics of the practice. 

The increased space for legal politics in a period of much constitutional change 
and fluidity; the questioning of old certainties; and a closer or more intimate 
interaction of the legislative and judicial processes of government, with potential 
for friction, have all been highlighted in this study. On this occasion, the consti- 
tutional clash between an empowering judiciary and an overweening executive 
rolled away. It may be unfashionable to say so but the parliamentary processes of 
legislative scrutiny and oversight worked well. The government was repeatedly 
confronted by piercing criticism, both in the two chambers and via the expanded 
committee machinery for scrutinising constitutional-type matters. Things could 
well be different in the next period, however. Indeed, as the decision of the House 
of Lords in the subsequent A case’ already suggests, in the long view of the 
domestic constitutional development, the affair may come to be seen heralding a 
series of high-level legal and political disputes associated with a fundamental 
readjustment of the judicial role. 

Far from the beguiling idea that what is good enough for Strasbourg is wholly 
correct for the national legal and political order, the battery of jurisprudential 
arguments deployed against ministers demonstrates the contemporary vibrancy 
of a common law tradition. The standard domestic conception of the rule of law 
proved in this respect self-reinforcing. At the same time, showing the interplay in 
a game of constitutional poker of different schools of common law thought, it 
was not simply a triumph for an old’ conception of the constitution, a matter of 
manning the ramparts of Aisminic under the banner of Dicey. The affair points 
up how developments in common law constitutionalism can not only help to 
foster a whiplash effect, but are also now part and parcel of the judicial lines of 
defence in both the political and legal processes. 

Some constitutional actors emerge from this extraordinary piece of political 
theatre with their reputation enhanced, others not. In parliament the constitu- 





155 Av Secretary of State for the Home Department, above n 67; followed in turn by the exceptionally 
stormy passage of the Prevention of Terrorism Act 2005. 
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tional affairs and human rights committees provided a valuable focus of voice and 
expertise. Members of the senior judiciary, as well as remembering not to be 
hoodwinked, could usefully reflect on the propriety of, and rules of engagement 
in, the informal processes for consulting them. The pivotal role of the ordinary 
courts in policing not only the general administrative process but also other for- 
mal systems of adjudication has for the present been vindicated. If Labour minis- 
ters, disgusted with the judges and commanding mass columns of MPs, cannot 
turn the world of judicial review upside down, who can? 

Looking forward, an acid test for ministers is whether they possess the will and 
capacity to secure a high quality frontline decision-making process in asylum. 
Sadly, in the face of the many adverse political and administrative demands in this 
policy domain, there is little prospect of cheer. Conditions remain ripe for strug- 
gles in the courts aimed at blunting restrictive measures. Ministers meanwhile 
deserve little sympathy over ‘the ouster clause that never was’. 
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The Trouble with Moral Rights 
Patrick Masiyakurima™ 


It is usually argued that moral rights are severely handicapped by their inconsistent entrenchment 
in common law and civilian legal systems. This article argues that the main trouble with moral 
rights protection is that the justifications for the existence of these rights are riddled with internal 
inconsistencies generated by the vagaries of copyright exploitation. Harmonising moral rights 
protection or using moral rights justifications cumulatively may not resolve the theoretical 
inconsistencies. Copyright protection must therefore be seriously overhauled if moral rights are 
to be widely perceived as vehicles for protecting authors rights. 





INTRODUCTION 


The idea that Anglo-American copyright jurisdictions sacrifice authors’ rights at 
the altar of economic expediency while their civilian counterparts promote the 
spiritual interests of authors is of antiquated pedigree.’ True, incremental conver- 
gence of copyright systems through international harmonisation and the exigen- 
cies of modern copyright exploitation diminish the currency of this argument 
significantly’ but it still reverberates strongly in discussions on moral rights pro- 
tection.’ For instance, the patchwork nature of European Union copyright har- 
monisation is often partly ascribed to the difficulties surrounding approximating 
the different moral rights provisions of various Member States.* This article 
argues that philosophical divergences between copyright systems notwithstand- 
ing, the trouble with moral rights chiefly emanates from acute internal inconsis- 
tencies in moral rights theories. The genesis of the inconsistencies can be traced in 
part to pervasive commodification of information and the resulting conflicts 





* University of Aberdeen. I am grateful to David Vaver, Robin Evans-Jones, Paul Beaumont and Oli- 
ver Masakure for their comments on earlier drafts of this article. All errors and omissions are mine. All 
statutes cited here were obtained from http://www.wipo.int/clea/en/ and all website references were 
checked on 4 February 2005. 


1 Eg R. Sarraute, ‘Current Theory on the Moral Right of Authors and Artists under French Law’ 
(1968) 16 American Journal of Comparative Law 465. See also P. E. Geller, Must Copyright Be Forever 
Caught Between Marketplace and Authorship Norms? in B. Sherman and A. Strowel (eds), Of 
Authors and Origins (Oxford: OUP, 1994) 159 and G. Davies, ‘The Convergence of Copyright and 
Authors’ Rights: Reality or Chimera?’ (1995) 26 IIC 964. 

2 A. Françon, ‘Authors’ Rights Beyond Frontiers: A Comparison of Civil Law and Common Law 
Conceptions’ (1991) 149 Revue Internationale du Droit d'auteur (RIDA) 2, 16-26. 

3 Eg Theberge v Galerie dArt du Petit Champlain Inc (2002) SCC 34 (Binnie J). 

4 Eg L. Bently, Between A Rock and A Hard Place (London: Institute of Employment Rights, 2002) 32 
and G. Lea, ‘Moral Rights: Moving From Rhetoric To Reality In Pursuit Of European Harmo- 
nisation’ in E. Barendt and A. Firth (eds), Yearbook of Copyright and Media Law Volume VI (Oxford: 
OUP, 2002) 61, 78. See also M. Slokannel, A. Strowel and E. Derclaye,‘Moral Rights in the Con- 
text of the Exploitation of Works through Digital Technology’ http://europa.eu.int/comm/ 
internal market/copyright/docs/studies/etd1999b53000e28.en.pdf for differing national views on 
moral rights harmonisation. 
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among copyright stakeholders. It is hoped that the article will contribute to the 
growing literature on the intractable conflicts among copyright stakeholders. _ 

In terms of structure, the first part of the article provides a brief description of 
moral rights while the remainder of the essay delineates the inherent weaknesses 
of moral rights theories and proposes modest reforms in this area. The term 
‘author is used throughout the article to describe the various creators’ of copyright 
materials while the word ‘work’ is used as an umbrella term covering different 
copyright subject matter. Despite the different theoretical underpinnings of civi- 
lian and common law copyright systems, cases and materials from both legal tra- 
ditions are used in the article to demonstrate the existence of common moral 
rights principles. Additionally, given that different jurisdictions have different 
moral rights provisions, a comparative analysis of moral rights yields a complete 
theoretical picture. 


Moral rights 


Gradual international recognition of moral rights as instruments for preserving 
authors’ non-pecuniary interests does not mask the serious controversies sur- 
rounding the boundaries of these rights. Dualists treat economic and moral rights 
separately while monists integrate the two rights. Additionally, economics and 
respect for the sanctity of contracts force common law jurisdictions to adopt the 
lowest international common denominator of moral rights protection? and to 
harbour the doubtful view that other remedies adequately protect authors’ rights.® 
Despite these doctrinal and practical differences, some common moral rights can 
be gleaned from different copyright laws.’ The right of divulgation allows 
authors to control initial publication of their work® while the paternity right 
requires identification of authors, protects pseudonymous authors and prevents 
false attribution of authorship.” The right of integrity is usually predicated on 
minimising harm to authors’ honour or reputation arising from unauthorised 
interferences with copyright works after their creation.” Authors may also rely 
on their right of repentance to withdraw their views from circulation provided 
they indemnify copyright owners for losses generated by the withdrawal and 
resell the work to its previous owner on the old terms if they change their mind.” 
Lastly, authors may access their alienated works for limited purposes including 
copying the work or collecting evidence.” A review of the relevant authorities 


5 See Berne Convention (Paris Act 1971 828 UNTS 221) Art 6bis. 
6 W. R. Cornish, ‘Moral Rights under the 1988 Act’ (1989) 11 EIPR 449, 
7 Other pseudo ‘moral rights’ including the UK's right of privacy enshrined in the Copyright, 
Designs and Patents Act 1988 (CDPA), s 85 will not be discussed in this article. 
8 Eg French IP Code Art L 121-2. 
9 Z. Radojkovic, ‘The right to the paternity’ (1965) 47 RIDA 168. 
10 Eg Spanish Copyright Act Art 14(iv); cf French IP Code Art Li21-1. 
11 M. A. Roeder, “The Doctrine of Moral Right: A Study in the Law of Artists, Authors and Crea- 
tors’ (1940) 53 HarvLR, 554. 
12 S. Strémholm, ‘Droit Moral-The International and Comparative Scene from a Scandinavian 
Viewpoint’ (1983) 14 IIC 1, 26. 
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yields four cardinal theories which underpin the existence of moral rights and it is 
to these that we now turn. 


Personality 


The Romantic idea that copyright works are imbued with their authors’ person- 
ality” and must therefore be protected from unauthorised interferences is largely 
derived from Hegels theory of property ownership which predicates self-actuali- 
sation on control of external objects.” Personality rights inhere in individuals 
irrespective of compliance with formalities? and they encompass various digni- 
tary interests including honour and reputation, privacy, physical integrity and 
freedom of belief and expression. In the moral rights context, the right of pater- 
nity preserves the privacy of pseudonymous authors while the right of divulga- 
tion prevents widespread dissemination of unpublished private information. In 
most jurisdictions, the right of integrity is designed to minimise harm to authors’ 
honour or reputation arising from prejudicial changes to finished works.” By 
affording authors an opportunity to veto publishing decisions, the right of divul- 
gation indirectly protects authors’ reputational interests while the right of pater- 
nity prevents injury to reputation arising from misattribution of authorship.” 
The right of integrity prevents adulteration of authors’ expressions while acts of 
repentance may amount to an exercise of freedom of belief and expression. In rare 
circumstances, misusing a work to propagate a message which is diametrically 
opposed to its author’s views may cause the author irreparable harm if it severely 
disturbs her interaction with the public. 

The relationship between moral rights and personality hinges on singular indi- 
vidual creativity. However, three arguments cloud this lofty vision of authorship. 
First, since copyright works usually evolve from existing ideas, a pedantic enfor- 
cement of moral rights disproportionately benefits current authors, impedes 
transformative uses of copyright works and potentially creates the spectre of irre- 
concilable personality rights especially where adapters such as parodists rely on 
extensive and unsympathetic uses of earlier texts for their own self-actualisation. 
In Zorine and VAAP v Le Lucernaire, the court enforced the authors moral rights 
despite accepting that adapters may infuse their own personality in transformed 
works.” In that case, despite acknowledging that an adaptation of a Russian play 
into a French theatrical performance was highly original, the court held that the 
political nature of the adaptation infringed the playwrights moral rights. Argu- 
ably, the idea/expression dichotomy resolves some of these problems by sifting an 





13 M. Woodmansee, ‘The Genius and the Copyright: Economic and Legal Conditions of the Emer- 
gence of the Author’ (1984) 17 Eighteenth-Century Studies 425. 

14 M. J. Radin, ‘Property and Personhood’ (1982) 34 StanLR 957 and J. Hughes, ‘The Philosophy of 
Intellectual Property’ (1988) 77 Georgetown LJ 287, 330. 

15 H. Desbois, “The Moral Right’ (1959) 19 RIDA 120 125. 

16 R. Pound, ‘Interests of Personality’ (1914) 28 HarvLR 343, 445. 

17 Snow v The Eaton Centre (1982) 70 CPR (2d) 105 (Canada); Belgian Copyright Act Art 1(2). 

18 Clark v Associated Newspapers Ltd [1998] 1 All ER 959, 

19 [1987] ECC 54 and Danmarks National Bank v F [1995] ECC 147 cf Regine Deforges v Trust Company 
Bank [1992] ECC 338 and SA Les Editions Salabert v Thierry Le Luron et al [1987] ECC 48. 
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authors individual contribution from other cultural ideas but its nucleus is a 
recognition of the omnipresence of ‘foreign’ personalities in copyright works.”° 
Similarly, the safe harbours offered by fair dealing to transformative users are 
diminished by judicial reticence to condone ‘misappropriation of copyright 
works.” Secondly, collaborative and derivative works such as films may not reflect 
the individual personality of any one author.” Thirdly, ascertaining the dominant 
personality expressed in copyright works is fraught with difficulties. In Christo v 
Agence Sygma,” the court prohibited users from taking photographs of a draped 
cultural landmark despite acknowledging the centrality of the landmark to the 
authors work. Similar problems confront works based on human subjects. Focus- 
ing on authors’ moral rights exclusively raises proportionality issues while grant- 
ing moral rights to subjects” would negate the author-based foundations of 
_moral rights protection. All these conflicts emanate from commodification of 
information which forces copyright owners to rely on various cosmetic façades 
including individual authorship to reduce the harmful- effects of competing 
claims on copyright ownership and exploitation. 

At first blush, originality’ arouses powerful visions of superlatively unique crea- 
tions but this concept is usually confined to identifying the source of copyright 
works rather than artistic merit.” Even in civilian jurisdictions with their broad 
ranging rules governing unfair competition and strong emphasis on protecting 
outstanding works there is a wide chasm between theory and practice. For 
instance, in Societe Microfor v Sarl Le Monde,’® the Court of Cassation ruled that 
newspaper titles were original copyright works. The genesis of this state of affairs 
can be traced to judicial reticence to make controversial aesthetic decisions,” pre- 
serving a space for authors of differing abilities to express themselves, and to fears 
that a strict test of originality would be a charter for misappropriation of banal 
works.”® Although there are international moves to harmonise the standard of 
originality upwards,” protecting esoteric works including examination papers, 
telephone directories, football coupons, case headnotes and banknotes”? detracts 
from the singularity of individual self-expression normally associated with per- 








20 Eg Designers Guild Ltd v Russell Williams (Textiles) Ltd [2001] 1 All ER 700 (HL). 

21 Ashdown v Telegraph Group Ltd [2001] 3 WLR 1368 (CA) cf CCH Canadian Ltd v Law Society of Upper 
Canada (2004) 236 DLR (4th) 395. 

22 P. Kamina, Film Copyright in the European Union (Cambridge: CUP, 2002) 291-292. 

23 [1987] ECC 228. 

24 See CDPA 1988, s 85. 

25 Eg Ladbroke v William Hill [1964] 1 All ER. 465; Hay v Sloan (1957) 2 DLR (2d) 397. 

26 [1988] ECC 297; also Babolat Maillot Witt SAv Pachot [1987] ECC 218, SA Harrap France and Harrap 
Ltd v SA Masson Editeur and Ors [1991] ECC 322 and Sarl Media and Others v Gérard Scher and Anor 
[1998] ECC 101 cf Schweizerische Interpreten-Gesellschaft and Others v X and Z [1986] ECC 384 and Re 
Copyright in Scientific Works [1989] ECC 232. 

27 Eg Bleisten v Donaldson Lithographing Co 1888 US 239 (1903). 

28 W. R. Cornish, Intellectual Property Omnipresent, Distracting, Irrelevant? (Oxford: Clarendon Press, 
2004) 45. ; 

29 Eg SeA Directive Art 1(3), Duration Directive Art 6 and Database Directive Art 3(1). 

30 See University of London Press Ltd v University Tutorial Press [1916] 2 Ch 601; Desktop Marketing Systems 
Pty Ltd v Telstra Corp Ltd [2002] FCA 112 (Australia); Football League v Littlewoods [1959] Ch 637, 
CCH Canadian Ltd v Law Society of Upper Canada (2004) 236 DLR (4th) 395 and Danmarks National 
Bank v F [1995] ECC 147 respectively; though cf Feist Publications Inc v Rural Telephone Service Co 111 
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sonality rights, privatises large quanta of information, proscribes transformative 
uses of existing works and exposes the clever use of authors to disguise the injus- 
tices of strengthening copyright owners rights.” 

Modern copyright exploitation often requires collaboration by teams of salar- 
ied authors and necessitates deployment of vast financial resources. Given that 
companies invest in and control the creative process, these artificial legal persons 
are regarded by some jurisdictions as ‘authors’ of works created in the course of 
employment.” Ascribing authorship to companies with little discernible person- 
ality interests is designed to minimise impediments to copyright exploitation but 
it severs the symbiotic links between moral rights and individual creativity. Instead 
of denying employees their authorship and moral rights, the best solution would 
have been to limit spurious moral rights claims by requiring authors of collabora- 
tive works to enforce their moral rights jointly.” This approach would limit 
moral rights litigation to cases involving genuine interferences with copyright 
works. On the other hand, since employers are deeply ensconced in the creative 
process, any resulting works are a manifestation of their instructions rather than 
an embodiment of authors’ personality and should therefore not benefit from 
moral rights protection.** However, some employed authors have a high degree 
of latitude in complying with their employers’ instructions to warrant the infu- 
sion of their own personality in the final product.” All these tensions highlight 
the inevitable conclusion that apart from advancing their personality, authors also 
create copyright works for economic reasons. S 

Reproduction facilitates economic exploitation of copyright works,” opti- 
mises avenues for widespread dissemination of authors personality and mitigates 
the effects of destruction by providing exact replicas of artefacts. However, it is 
difficult to approximate the personality interests contained in exact copies of a 
work. Arguably, given that reproduction does not normally involve any addi- 
tional creativity on the author’ part, it is unnecessary to confer moral rights pro- 
tection on exact copies of an original work. However, if the author intended to 
disseminate his personality to a wide audience then exact copies of the work must 
be protected if the authors expressions are to reach their target in pristine form. 
These concerns notwithstanding, private interferences with exact and authorised 
copies of a mass-produced work do not attract serious opprobrium because the 
primary work remains a vessel of its author's personality. On the other hand, exact 
and unauthorised copies implicate paternity rights if authorship of the work is 
unacknowledged, disrupt the authenticity of the personality interests relayed to 
the public if the work is altered and infringe the author's privacy if the original 
work was unpublished. Serious problems are also generated by works that are 
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transposed from their original medium onto a different surface. In Theberge v Gal- 
erie d’Art du Petit Champlain Inc,** the Canadian Supreme Court confined reproduc- 
tion to ‘multiplication when it held that defendants who transferred posters onto 
canvasses did not reproduce the original work. However, these reproductions can 
infringe authors’ moral rights if they do not identify the author and harm artistic 
reputation if the public believes that the author's creativity is governed by com- 
mercial imperatives or if botched copies create the impression that the author 
poorly executed his work.” The problem of botched copies may be addressed 
by authors mounting a defamation claim against copiers*® who tarnish their artis- 
tic reputation but defamation claims are predicated on publication which may not 
have taken place in some cases. It is also unwise to use moral rights in cases where 
copies of a work are used to make similar artefacts because to do so would pro- 
scribe imitation, which is the lifeblood of creativity and competition. 

Personality’s interstitial links with physical objects may promote obsessive 
interactions between authors and their works. This object-fetishism’ may pre- 
vent authors from developing other aspects of their personality and lead to private 
censorship. In 1950, Giorgio de Chirico unsuccessfully attempted to use moral 
rights to prevent an exhibition of his earlier works at the Venice Biennale” while 
the artist in Snow v The Eaton Centre Ltd successfully objected to anodyne and fleet- 
ing interpretations of his sculpture. In Salinger v Random House, * a reclusive 
author successfully prevented an unauthorised biographer from accessing his pri- 
vate correspondence while Stanley Kubrik, a film director, failed to prevent 
balanced criticism of A Clockwork Orange by a terrestrial television channel.* In 
all four cases, the authors were minded to censor unauthorised exploitation of 
their work. There is no litmus test for separating fetishism from genuine expres- 
sions of personality. To avoid this difficulty, various jurisdictions generally use an 
objective test when enforcing the right of integrity.*° Compulsory licensing may 
also be used to prise copyright works from their authors’ control but courts and 
legislators use this remedy sparingly because it may reduce the royalties paid to 
copyright owners, force individuals to speak to unfamiliar or unwanted audiences 
and may infringe an author’ privacy if the work is unpublished. The public inter- 
est and fair dealing defences may also be used to disclose controlled information 
but their practical application is redolent with inconsistencies.” 
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Destruction of artefacts may be wilful, accidental, incremental or be a conse- 
quence of war, unsympathetic conservation or legitimate uses of copyright 
works.*® Various forms of partial destruction including deletion, mutilation or 
distortion are usually outlawed but complete destruction is countenanced because 
it may not harm authors reputation and its prohibition may interfere with vested 
property rights.” At first glance, all forms of complete destruction are equally 
deleterious to authors’ personality interests but on closer inspection, the identity 
of the destroyer is crucial to any assessment of complete destructions effects on 
personality rights. Destruction of copyright works by their authors may represent 
a desire to project their personality through other means and may protect artistic 
reputation if the destroyed works are of an unsatisfactory quality. However, this 
destruction affects users because it leaves a significant lacuna in the references 
available for measuring an authors overall career. On the other hand, wilful 
destruction by buyers of copyright works eradicates the very objects that perso- 
nify authors and diminishes opportunities for generating future commissions” 
especially where the destroyed work is not widely reproduced. This type of 
destruction deserves the strongest opprobrium because it may be possible to safe- 
guard the author’ personality interests by obliging the copyright owner to offer 
the work to its author before destroying it or to reproduce or photograph the 
work ifit cannot be returned to its author.” Similarly, state-sponsored destruction 
such as the destruction of the Stari Most Bridge in Bosnia attracts serious criticism 
because it is a censorship tool and it can be prevented by securing the work ade- 
quately. Destruction of copyright works by an author’ heirs raises nettlesome 
conflicts between preserving an author's vision of himself and respecting the priv- 
acy interests of those who must live in the shadow of that vision. Where the public 
destroys copyright works, it is intuitive to protect authors because they may lose 
the physical embodiment of their personality but it is equally important to ensure 
that users have sufficient latitude to reject works that confront their own person- 
ality. For instance, the decapitation of Lady Thatcher's statue symbolised an indi- 
viduals deep-seated contempt of the political values she espoused.” Although the 
statue’s destruction may have exceeded the boundaries of free speech, it neverthe- 
less generated conflicts between personality and free speech rights. All these 
imponderables make the task of formulating an appropriate legislative framework 
for regulating destruction of copyright works almost Herculean. 

A related point involves forced removals of context-specific works from their 
intended environment and exhibitions of copyright works in inappropriate con- 
texts. At face value, this treatment may not harm the personality of authors 
because the works are not destroyed or physically transformed and they can be 
redisplayed elsewhere.” However, forced removals and prejudicial exhibitions 
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may alter the work’s intended meanings. Arguably, the uprooting of Richard 
Sierras Tilted Arc’* from its prime location diluted the artists meaning even if the 
work was capable of being displayed elsewhere. The main drawback of this argu- 
ment is that since context-specific works are often displayed in public places, the 
public should not be forced to appreciate works which seriously offend its aes- 
thetic judgment.” Given that context-specific works may heavily rely on works 
created by other authors for their overall success, the spectre of conflicting moral 
rights would arise if the various authors were to argue that the integrity of their 
work is compromised by the inclusion of a context-specific work. Additionally, 
despite seriously annihilating the author's personality, removal of context specific 
works may offer the best compromise between author and user rights because the 
work is preserved and may be redisplayed in its intended environment if public 
opinion changes. 

Commercial pressures may force authors to forgo their rights in advance espe- 
cially where a work is produced collectively or where it must be adapted to suit 
different media. Waivers relating to future works can be justified because they do 
not assault authors’ reputation since a work approximating the author's personal- 
ity does not exist at the conclusion of the contract.°° Waivers may also enable 
authors to project their personality to new audiences through future adaptations 
of their work. Additionally, the proceeds from waivers may be used to develop 
other aspects of authors’ personality.” In the event that copyright owners engage 
in sharp practices, various remedies including undue influence and unconscion- 
ability are at authors’ disposal.°* Conversely, systematic waivers imply that authors 
have no control over their personality. A more troubling question is whether a 
person can consent to serious assaults on her personality. True, some authors 
may be prohibited from exercising their rights of freedom of expression in the 
interest of national security” but superimposing commercial interests over per- 
sonality rights exposes budding authors to rampant commercial exploitation.” 
Additionally, impecunious budding authors may not have access to the courts 
and if they do, the application of common law doctrines would yield uncertain 
results.” 

One of the lowest common denominators of personality interests is that they 
terminate at their holder’s death. Moral rights protection departs from this usual 
scheme by exceeding the natural life of authors. Although this disparity is usually 
ascribed to the immortality of art and the perpetuation of the spiritual interests of 
authors through their work,” this approach does not explain why these interests 
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should be preserved for a specific period after an author’s death. Arguably, perpe- 
tual moral rights address this shortcoming but they may strangle adaptations of 
famous works indefinitely. Another vexing issue raised by post mortem moral 
rights protection is identifying the guardian of the author's personality after her 
death. Although heirs are the natural candidates for preserving their illustrious 
ancestors personality, they may fail to act, use moral rights abusively, permit 
prejudicial changes to copyright works or destroy the works for various reasons 
including enhancing the economic value of the remaining works® or securing 
their own privacy. Given that moral rights are designed to ensure that the public 
is acquainted with an author's personality as its author intended it, it may be 
competent for public interest organisations to enjoin heirs’ abuses of copyright 
works. Although public bodies rarely enforce moral rights® due to financial con- 
straints and inertia, in Foujitav Sarl ACR and others,” the French Minister of Cul- 
ture successfully intervened in a case where an heir abused her moral rights by 
failing to allow publication of a book on her distinguished husband's life and 
career. However, this decision may cause difficulties if heirs further their own eco- 
nomic interests by permitting serious and prejudicial changes to copyright 
works.°? Where that is the case, it may be inappropriate for a court to deprive heirs 
ofan opportunity to benefit from the economic advantages attached to their fore- 
bear’s works. These discussions mask the inescapable conclusion that copyright 
duration is largely designed to confer limited monopolies on enterprises that 
invest in cultural products. 


Freedom of expression 


Some authors express their views solely for circulating information necessary for 
exercising democratic choices,” fostering truth” or promoting self-actualisa- 
tion.” Generally, copyright is congruent with freedom of expression because it 
may provide the economic incentives required for creating socially useful expres- 
sion.” Where appropriate, various copyright internal balancing measures includ- 
ing originality, the idea/expression dichotomy, compulsory licensing, the public 
interest defence and fair dealing preserve access to these cultural expressions.” For 
instance, in Fabris v SA Nationale de Télévision France 2,“ the court subordinated an 
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authors copyright to the vital importance of disseminating news to the public. 
‘The free speech benefits of moral rights protection are pronounced in cases invol- 
ving expressions created by burgeoning authors who may lack the opportunity to 
ventilate their ideas in widely disseminated media. For instance, the paternity 
right prevents misattribution of expressions and associates or dissociates authors 
with their expressions while the right of integrity preserves an authors message 
from unauthorised interferences. Generally, the self-actualisation basis of freedom 
of expression is a component of personality rights” but the free speech justifica- 
tion for moral rights protection advanced here largely focuses on the public ben- 
efit of widespread dissemination of authentic cultural information. Additionally, 
it is conceivable that expressions created by some authors may promote vital pub- 
lic interests without reflecting their authors’ personality. 

An exercise of the right of disclosure may significantly impede freedom of 
expression especially in cases involving important unpublished information. Sev- 
eral factors influence judicial and legislative policies in this area. First, the right of 
disclosure may safeguard a private space where authors may distil their ideas 
before publication. During this creative period, user access to the work is pro- 
scribed. This temporary censorship is usually countenanced because it contem- 
plates eventual authorised disclosure of the information” and prevents 
misappropriation of valuable unpublished information by subordinating users’ 
freedom of expression to protection of copyright owners’ commercial interests.” 
Apart from safeguarding the creative environment, the right of disclosure may be 
congruent with the self-actualisation basis of freedom of expression because it 
entitles authors to express ideas which best encapsulate their personality when 
they are ready to do so. However, there is a danger that publishers may refuse to 
publish commercially risky expressions” or the author may decide against pub- 
lishing the information. Even if the copyright work is eventually published, 
delayed publication may rob the work of its relevance to current debates. In the 
hands of overzealous heirs, the right of disclosure may also be a useful tool for 
censoring disclosures of embarrassing family secrets. For example, in Cohen and 
Champigny v Chain and Others”? a deceased authors heirs successfully relied on 
the right of disclosure to curtail widespread dissemination of details of their pre- 
decessor’s scandalous sexual life. Secondly, judges’ are reluctant to condone inva- 
sion of authors’ privacy by sanctioning unauthorised disclosures of unpublished 
works.®° However, using copyright to prevent widespread dissemination of pri- 
vate information is antithetical to copyright policy because it may protect the 
ideas or facts in a copyright work. Thirdly, courts may use copyright to minimise 
disclosures of confidential information.” The anti-dissemination effects of the 
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right of disclosure are exacerbated by courts’ reluctance to condone non-transfor- 
mative uses of copyright works.** Thus, mere disclosure of important informa- 
tion may not ground a fair dealing or public interest defence in some 
jurisdictions.? 

At face value, originality’ fosters dissemination of high quality information to 
the public. Coupled with a proper application of the idea/expression dichotomy 
and other copyright exceptions it also ensures that unprotected expressions are 
available for subsequent speakers. However, save for a few exceptions,” commer- 
cial necessities often mean that originality’ generally focuses on the effort and skill 
invested in creating a copyright work rather than creativity.” There is something 
to be said for this approach. Individuals of varying ability must be afforded 
opportunities to express themselves freely. A low test of ‘originality’ addresses this 
concern by extending copyright protection to expressions created by less able 
authors. Nevertheless, a low test of ‘originality’ lends itself to serious criticism 
because it fences off large quanta of information thereby overprotecting earlier 
speakers at the expense of subsequent users. This shortcoming is exacerbated by 
the expansive interpretation of substantial infringement,®° the weaknesses of the 
idea/expression dichotomy, and the constriction of copyright exceptions such as 
fair dealing which limit public access to popular expression. 

Copies present the free speech basis of moral rights protection with an identical 
dilemma. First, given the ease of distribution of cultural expressions on the inter- 
net and in other cultural media, authorised reproductions of copyright works 
optimise the avenues for widespread dissemination of an authors authentic 
expressions. The availability of copies of a work may also ameliorate the negative 
effects of destruction because authors may ventilate their opinions in the remain- 
ing copies. Secondly, a rigid treatment of unauthorised copies of a work impedes 
adaptations of popular expressions and may cause an artificial scarcity of informa- 
tion. Most jurisdictions balance these conflicting ideals through copyright excep- 
tions sanctioning unauthorised uses of copyright works.®® However, this 
accommodation creates its own problems because it largely depends on a factual 
analysis of individual cases. Consequently, the uncertainties surrounding the var- 
ious exceptions may chill free speech because users may not have advance knowl- 
edge of what constitutes legitimate copying. 

‘Complete destruction’ censors an author's views especially where the work is 
not mass-produced. In the 1950s or 1960s, Lady Churchill effectively censored an 
unflattering portrait of her distinguished husband by secretly destroying it. Simi- 
larly, the Rockefellers censored Diego Riveras mural denouncing the excesses of 
capitalism by ordering its destructive removal from one of their flagship offices. 
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This form of censorship must be reconciled with the possibility that individuals 
may express themselves by destroying copyright works expressing polarising 
views.” For instance, the stage-managed destruction of Saddam Hussein's statue 
by an Iraqi crowd and the American army in central Baghdad expressed the end of 
a much-maligned dictatorship. Arguably, these notorious destructions have the 
paradoxical effect of disseminating the views expressed by the work widely but 
they remove the means of verifying the expressions. A potentially irresistible 
argument which can be mounted against political destruction is that it is a dispro- 
portionate and wasteful response to the messages conveyed by copyright works. 
Political destruction diminishes a nation’s cultural patrimony and ignores the pos- 
sibility that time may purge the political connotations of the work.” Serious pro- 
blems also arise if authors destroy their original works. On the one hand, it may 
be argued that authors who withdraw their expressions from the public are exer- 
cising their personality rights but users who are familiar with the destroyed 
expressions may lack a ready reference for the views that affected them. However, 
the potency of this argument is seriously weakened if the work in question was 
produced en masse. 

Various factors including encryption technologies” and the weakness of copy- 
rights internal balancing processes limit access to authors’ expressions thereby 
diminishing the free speech benefits of moral rights protection.” Authors and 
copyright owners are animated by several considerations when they proscribe 
access to copyright works. For instance, some authors and their heirs may wish 
to preserve their privacy by withholding publication of personal information and 
users who trespass this zone of personal autonomy may breach the right of dis- 
closure. In a French case, the disaffected heirs successfully relied on their moral 
rights to limit the dissemination of excoriating criticisms of their predecessor's 
intellectual rigour and moral turpitude.” Other authors may rely on their moral 
rights to limit access to their less important works or maximise their economic 
returns. For instance, Giorgio De Chirico relied on his moral rights to censor an 
exhibition of his earlier works at the Viennese Biennale. However, a German 
court recognised the benefits of freedom of expression when it allowed an anti- 
smoking lobby group to use the claimant’s work to propagate an anti-smoking 
message.”* Apart from these considerations, an exercise of the right of repentance 
may enhance authors’ personality but it prevents access to works that are not mass- 
produced. These deficiencies explain why numerous jurisdictions protect users’ 
freedom of expression by requiring proof of harm to honour or reputation when 
authors enforce the right of integrity.” 
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Jurisdictions which exclude moral rights protection from works created by 
employees in the course of their employment”® potentially allow corporate greed 
to stifle weak voices.” However, it may be posited that employees who enter into 
employment contracts vesting future copyright works in their employers may be 
deemed to have waived their right to control future uses of their expressions. The 
unanswerable objection to this argument is that generally, assignment of copy- 
right does not affect moral rights. A more persuasive argument is that authors 
who create in pursuance of an employment contract may not rely on their right to 
speak freely because their employers demarcate the parameters and exploitation of 
the speech. Additionally, given the amount of collaboration that takes place in 
most workplaces, granting moral rights to individual employees would also 
impede future adaptations of copyright works if any one of the authors objects 
to the adaptation. Although authors of commissioned works who create under 
nearly similar circumstances retain their moral rights, the degree of supervision 
required for commissioned works is sufficiently low to allow the inference that 
the author largely expresses her own views in the finished product. In any event, 
the author of a commissioned work retains her copyright in the work. Even if 
works created by employees were to benefit from moral rights protection, serious 
problems may surface after the employment contract is terminated. On balance, 
since the work would have been created for a specific employer, employees must 
not use the work as they please. These shortcomings demonstrate the problems 
caused by trying to justify the allocation of what are essentially individual rights 
to artificial legal persons who are mainly motivated by the profitability of their 
various undertakings. Apart from posing problems to copyright theory, the par- 
ticipation of companies in the distribution of artistic discourse is usually coloured 
by financial considerations which may exclude important but financially unat- 
tractive expressions from public circulation.” This danger is largely ignored 
because courts may not see any urgency in resolving human rights disputes 
between publishers and users even if the disputes implicate issues of cardinal pub- 
lic importance." ° 

Interferences with freedom of expression through waiver of moral rights do 
not chart new territory. Individuals may enter into contracts compromising their 
right to speak freely for various purposes including protecting national security. 
Nevertheless, there is a vast gap between protecting vital public interests and pro- 
moting the economic interests of copyright owners. A relentless pursuit of copy- 
right owners’ rights may force powerful financial interests to override or distort an 
authors message through botched or unsympathetic adaptations. Additionally, it 
may be argued that routine waivers may permit destruction of copyright works 
thereby expunging authors’ expressions. These risks are usually associated with 
burgeoning authors who may lack the muscle to force copyright owners to treat 
their expressions with consideration. However, these arguments must be recon- 
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ciled with the possibility that waivers may also bolster freedom of expression 
especially if they allow sympathetic adaptations of copyright works. Where such 
authorised adaptations occur, waivers allow authors to propagate their expressions 
to potentially new audiences. 

Sometimes, copyright’s limited duration may guarantee the authenticity of 
expressions until they withstand the test of time. However, there is little empirical 
evidence to buttress this claim. In fact, some famous expressions have survived in 
the absence of copyright protection. In any event, heirs may allow significant 
interferences with their predecessor's expressions during the subsistence of copy- 
right. Coupled with the low test of originality and the imprecision of other copy- 
right tools, an unduly long copyright term impedes access to contemporary 
information. In some instances, the end of the copyright term does not enhance 
public access to copyright works because authors and their heirs may refuse to sell 
or disclose unpublished information. Even where the information is published 
and the copyright term has ended, users do not normally have unbridled access 
to private collections of copyright works. Once again, commercial necessities take 
precedence over the public interest. 


Cultural heritage 


Various measures including repatriations of looted artefacts, publicly funded 
acquisitions of art, export restrictions on iconic works and conservation of treas- 
ures reflect the public interest in preserving cultural property for historical, aes- 
thetic or socio-economic reasons. Copyright may augment our cultural 
patrimony by granting authors significant incentives for creativity. Once created, 
various copyright exceptions such as fair dealing, compulsory licensing and the 
public interest defence may facilitate public access to important cultural works." 
At a different level, moral rights complement national heritage laws by allowing 
individuals to vindicate the public interest in cultural heritage preservation. For 
instance, the right of integrity outlaws prejudicial changes to cultural treasures 
while the right of access may be a useful tool for conserving copyright works in 
anothers possession. Similarly, the right of attribution identifies authors of 
important cultural icons thereby facilitating informed and sympathetic conserva- 
tion of these works. However, the right of repentance may be inconsistent with 
cultural heritage preservation because it subordinates the public interest to the 
self-interest of individual authors. The major difference between the personality 
and cultural heritage bases of moral rights protection is that instead of advancing 
the interests of authors, the cultural heritage argument is principally concerned 
with enhancing the public interest. Of course, public institutions may police 
national heritage violations but their activities may be crippled by budgetary con- 
straints or inertia. 

Discussions on moral rights and cultural heritage protection imply compre- 
hensive public access to important literary and artistic works. Public access to 
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national cultural patrimony is necessitated by the aesthetic and educational value 
of the artefacts. True, access to some works must be restricted in the interest of 
conservation, security and privacy. However, the exclusive property rights stem- 
ming from copyright ownership coupled with the right to privacy conspire to 
reduce meaningful public access to culturally significant works stored in private 
residences. Although this problem is ameliorated by granting tax incentives to 
collectors who allow public access to their collections,’ the access granted by 
private owners may be limited and some wealthy collectors may ignore these 
tax breaks. In any event, some private collectors reside in tax havens thereby ren- 
dering the benefits of inheritance tax breaks remotely attractive. Anonymous auc- 
tion sales compound the problem of public access to private collections by 
making it nearly impossible to locate the location of important works. For 
instance, despite offering useful research insights into their authors’ life and artistic 
techniques, both Maria Callas’ private correspondence and Pablo Picassos Nu au 
collier were sold to anonymous collectors in 2002. These anonymous sales also 
paralyse the value of moral rights as a measure for preserving our cultural heritage 
because authors may not know the fate of their works once they have been spir- 
ited away to their secret owners. Even where limited access is possible, fragmented 
location of an author's principal works at various private residences impedes the 
ability of researchers to study the works together. 

The low test of originality in most jurisdictions™ sits uneasily with accepted 
definitions of cultural heritage which focus on extraordinary and rare artefacts.” 
A weak originality test also generates serious arguments about who should deter- 
mine the cultural status of copyright works. The dimension of self-interest ensures 
that even modestly skilled authors may inflate the cultural status of their creations. 
The available evidence also suggests that judges do not have the requisite skills to 
make aesthetic judgments° while expert evidence is often tainted by the con- 
straints of parochial training and adversarial litigation.” In any event, it is unde- 
mocratic to bestow the function of determining the cultural status of objects on 
unelected individuals who may disregard avant-garde works.’ Arguably, public 
surveys are the best tool for approximating the public interest in preserving our 
cultural heritage’ but they are expensive to commission and the public may 
exhibit its philistinism by disregarding new works. The solution to this old chest- 
nut is to use a partly subjective and partly objective test which accommodates the 
best available evidence from authors, the public and experts. In the final analysis, a 
low test of originality is an arbitrary line which is drawn to accommodate busi- 
ness and aesthetic interests but it leaves copyright systems with no sieve to separate 
culturally significant from ordinary works. 
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Complete destruction of original works generally reduces the corpus of cul- 
tural artefacts especially where the work concerned is not mass-produced but it 
takes a controversial twist if authors destroy their own works. Given that a fin- 
ished work may be culturally significant, allowing authors to destroy their fin- 
ished work concentrates the power to determine the fate of cultural objects in 
one self-interested individual. This issue reflects the difficulties existing at the 
interface of the personality and cultural heritage justifications for moral rights 
protection. While authors may discard their earlier personality by destroying their 
work, cultural heritage preservation would disapprove destruction of existing 
treasures irrespective of its source. These arguments apply with equal force to pre- 
judicial alterations of copyright works by their authors. However, unfinished 
works are in a different league because their very nature envisages failure or sub- 
sequent change. Destruction also pits the cultural heritage and freedom of expres- 
sion rationales of copyright protection against each other. For example, the 
destruction of Saddam Husseins statue in Baghdad was a stage-managed exercise 
of freedom of expression but it depleted Iraq’s cultural treasures. Similarly, 
destruction of a dead author's unpublished works creates tensions between main- 
taining culturally significant information and heirs’ privacy interests. Arguably, 
freedom of expression and privacy conflicts may be resolved in favour of cultural 
heritage preservation because time may neutralise the work’s political and privacy 
connotations. Lastly, it must be noted that in exceptional circumstances, destruc- 
tion of treasures may yield unintended positive outcomes. Very few events under- 
line the serious dangers of religious extremism more than the state-sponsored 
dynamiting of the Bamyan Buddhas in Afghanistan. 

Generally, decisions to interfere with cultural landmarks are usually made after 
extensive public consultation. Waivers strike at the heart of this democratic process 
by granting authors the sole discretion to permit changes to culturally significant 
works. Apart from being undemocratic, routine waivers may also harm cultural 
works created by budding authors who usually lack the muscle to prevent unwar- 
ranted changes to their works. Waivers relating to future copyright works raise 
different considerations because society may not know the cultural value of the 
work at the time the waiver is made. However, waivers relating to future works 
expose culturally significant works to commercial vagaries once they have been 
created. Nevertheless, blanket bans on waivers are inappropriate because they stifle 
widespread appreciation of cultural works arising from sympathetic adaptations 
of important works. That argument apart, creators of valuable works must have 
the opportunity to maximise their financial interests through waivers and must 
not be forced to contribute disproportionately to the public interest. Permissions 
may offer the best solution to the conflicts between waivers and cultural heritage 
preservation because they force copyright owners to consider the full ramifica- 
tions of any proposed changes to important works before making an application 
to the appropriate authorities. Although these permissions are used regularly 
when modifications are proposed to the built heritage, unless there are strong 
legislative provisions that combat abuse of moral rights, seeking permission to 
change collaborative works is fraught with difficulties. 

The end of the copyright term may leave some valuable cultural treasures dan- 
gerously exposed in the hands of private collectors. Of course, owners of impor- 
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tant works may be reluctant to implement changes that devalue their investments 
but the absence of moral rights protection may tempt some copyright owners to 
implement unwarranted changes to their works. Despite this gloomy picture, 
copyright’s limited duration may have some hidden benefits. During the subsis- 
tence of copyright, the public and experts may form a rough consensus on the 
cultural status of some copyright works. Works of insufficient merit are left to 
the vagaries of the public domain while culturally significant works would ben- 
efit from public heritage laws including export restrictions. The end of the copy- 
right term therefore sifts banal works from cultural treasures. Another argument 
in favour of a limited copyright term is that it frees the raw materials needed for 
creating works of cultural importance. That possibility notwithstanding, public 
access to the most outstanding treasures may be limited by various factors includ- 
ing conservation, security and ownership of the works by private collectors. 

Extending moral rights protection to copies of original works anticipates the 
problems arising from loss or destruction of cultural treasures but it may over- 
protect our cultural heritage and diminish transformative uses of copyright 
works. Another vexing question is generated by the production of identical but 
unauthorised copies of an original work. Apart from being potential instruments 
of fraud, these fakes poison the wells of cultural authenticity and waste scarce con- 
servation resources and museum space.””° Even if the public knows that a work is 
faked, time may blur the distinctions between copies and originals thereby intro- 
ducing high authentication costs.” Strictly speaking, the right against misattribu- 
tion of authorship is not a moral right because it can be claimed by non-authors."* 
Instead, it shares common features with a passing off claim because it is aimed at 
preventing misappropriation of the goodwill in anothers name. However, 
viewed through the prism of cultural heritage preservation, the right against mis- 
attribution of authorship minimises some of the negative consequences of fakes 
on our cultural heritage by granting authors the right to deny authorship of the 
work if fakes are attributed to them. Arguably, an unauthorised but aesthetically 
superior copy of an original work may deserve copyright or moral rights protec- 
tion because it develops the ideas in the original work. Additionally, outlawing 
these copies fails to recognise the incremental nature of modern creativity. 

It may be important to recognise the creativity of employed authors as a mea- 
sure of social reward and historical accuracy but that generosity is not extended to 
employed authors in the United Kingdom.’” Presumably, the UK treats 
employed authors differently because copyright works are capable of numerous 
adaptations and abusive exercises of moral rights by individual employees may 
impede wholesale exploitation of cultural products. Additionally, employees are 
generally mobile and it may be administratively inefficient for companies to 
apportion the creation of finished products. Nevertheless, excluding works cre- 
ated by employed authors from moral rights protection severs the links between 
cultural works and their ‘creators’. To prevent employers from abusing this loop- 
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hole, public heritage laws must be used to preserve outstanding works once their 
cultural relevance has been ascertained by independent bodies. 


Authenticity 


Moral rights protect authors and copyright owners’ pecuniary interests by safe- 
guarding the authenticity of copyright works. The authenticity basis of moral 
rights protection is largely similar to the cultural heritage argument in that it pro- 
motes truth in artistic and literary discourse. The only difference between the two 
justifications is that authenticity is a hybrid interest designed to preserve the eco- 
nomic benefits of copyright transfers, the rights of consumers and the public 
interest in maintaining accurate artistic records. Moral rights are especially rele- 
vant to old works because their authentication becomes increasingly difficult with 
time.'* Authenticity also matters because fakes may be used to defraud consumers 
and may result in a wasteful allocation of scarce museum resources." Moral rights 
promote authenticity in several ways. The right of attribution markets an author's 
works by identifying their provenance and prevents misattribution of inferior 
works to successful authors thereby reducing consumer search costs." Correct 
attribution of copyright works may also substantially affect the price commanded 
by copyright works.” In 2002, Rubens’ The Massacre of the Innocents was sold for 
nearly £50 million largely because it was attributed to the old master rather than 
one of his followers.’ Similarly, in Thomson v Christie Manson & Woods and 
Others; an attribution of rare French urns to a later artist rather than Enne- 
mond-Alexandre Petitot significantly altered the value of the urns. Of course, in 
both instances, the work remained the same but its selling qualities derived from 
its association with a specific author. Similarly, the right of integrity preserves the 
resale value of copyright works and minimises loss of future commissions or sales 
by prohibiting unauthorised interferences with copyright works.’”° 

Apart from diminishing economic returns to authors, fakes introduce signifi- 
cant search costs into the art market, defraud consumers and may prevent buyers 
from entering into repeat transactions if they doubt the authenticity of their pur- 
chases.” Outlawing unauthorised copies of copyright works is therefore neces- 
sary especially where significant time has lapsed since the creation of the original 
work. This consumer protection function of moral rights also assumes great 
importance to buyers who cannot afford independent expert advice. However, 
serious theoretical problems arise if forgers make better copies of original works 
because in these circumstances it may well be argued that the better copy repre- 
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sents a new commodity deserving independent copyright and moral rights pro- 
tection. However, given that authenticity is not confined to aesthetic merit, 
buyers who purchase the better copy believing it to be an original work by 
another author must be protected from this misrepresentation. Conversely, pro- 
scribing similar copies of original works ignores the derivative nature of modern 
creativity. For that reason, a French decision sanctioning reproduction of an artist’s 
signature without creating consumer confusion’ recognised the proper limits of 
the authenticity argument. For authenticity purposes, ifa copy of a work does not 
cause consumer confusion, it must be immunised from copyright infringement 
suits if future creativity is to be freed from economic shackles. However, this rea- 
soning clashes with the cultural heritage rationale of moral rights protection 
because with the passage of time these similar or identical copies may cause diffi- 
culties when authenticating the original work. 

Theoretically, waivers may be perceived as a statement of an authors wishes 
regarding the consumption of her work. For instance, voluntary waivers may 
indicate that authors view their work as being capable of significant changes and 
various interpretations to meet the needs of different consumers over time. Where 
that is the case, authenticity is not seriously affected if the buyers attention is 
drawn. to the fact that alterations to a work are a result of properly obtained waiv- 
ers. However, a different picture emerges if one prods beneath the surface of this 
argument. The usual position is that apart from cases involving singularly original 
works created by well-known authors, decisions on commercial exploitation of 
copyright works are usually reserved for copyright owners. At a different level, if 
authenticity is a consumer protection device then undisclosed waivers subtract 
from that interest because consumers may unwittingly buy altered works without 
knowing that authors and copyright owners agreed on serious changes to the ori- 
ginal work. Moreover, consumers bent on acquiring significant works would 
incur significant search costs when establishing the authenticity of the work con- 
cerned. At another level, whether or not authors object to prejudicial adaptations 
arising from authorised waivers may be irrelevant if consumers know that they 
are buying altered works. Nevertheless, prejudicial alterations may constitute a 
serious assault on an author's personality and imperil our cultural heritage. Argu- 
ably, absolute prohibitions on waivers cure this defect but they may diminish the 
resale value of the work if it needs subsequent adaptations. All these problems are 
ameliorated by the likelihood that authors who have confidence in their creative 
powers may sell their works for a higher price if the public knows that they do not 
compromise their principles.” However, this argument presupposes that consu- 
mers are acutely familiar with the convictions of individual authors. Where copy- 
right owners improperly interpret waivers, authors whose honour or reputation is 
harmed by authorised alterations must be given the opportunity to enforce their 
moral rights.’ This solution provides a proper balance between the commercial 
interests of authors and copyright owners. 
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Altered or destroyed works add further wrinkles to the problems surrounding 
the authenticity basis of moral rights protection. Arguably, consumers who buy 
copyright works knowing that they were altered cannot complain about the 
works authenticity but if authenticity extends to artistic truth then 
unauthorised alterations misrepresent an author's views. Additionally, unacknow- 
ledged and prejudicial transformations of copyright works may harm an authors 
financial interests if the public erroneously believe that they reflect poor aesthetic 
judgment on the author’ part.”° This fear prompted New York to prohibit exhi- 
bitions of altered works which harm authors’ reputations.’”” Complete destruc- 
tion raises different considerations because destroyed works cease to exist and do 
not mislead consumers into buying the work. Nevertheless, consumers and 
authors alike may lack other examples which demonstrate the financial attractive- 
ness of a particular author's expressions.” In jurisdictions where the droit de suite is 
recognised, authors of destroyed works are also deprived of resale royalties.’”° 
Other problems also arise if the author himself makes serious alterations to his 
earlier work and fails to inform the public about the changes. If the misrepresen- 
tation is not exposed, the public may buy an adulterated work thereby harming 
the consumer protection function of moral rights protection. This issue exposes 
the dangers of allowing a self-interested individual to vindicate the public interest 
in maintaining authentic cultural products. All these arguments must be recon- 
ciled with the possibility.that copyright owners may be reluctant to reduce the 
commercial value of their work through unwarranted alterations. Additionally, 
for the more expensive artistic works, prudent consumers may rely on expert evi- 
dence to reduce their exposure to unscrupulous transactions but the involvement 
of experts may not provide a cast iron guarantee that the work is unaltered.” 

Given that the authenticity argument is chiefly concerned with preserving the 
selling qualities of copyright works, originality does not play a pivotal role in 
assessing the need for moral rights protection. Various esoteric, similar or identical 
works can co-exist in a marketplace without causing consumer confusion. As 
long as consumers are not misled into believing that the expressions they are buy- 
ing originate from another author, the authenticity argument is not affected 
because it concentrates on the integrity and provenance of the work concerned 
rather than its aesthetic merit. What matters here is whether a particular work is 
highly recognisable as a trade symbol. Difficulties may arise however, in relation 
to certain parodies or close imitations of copyright works. In those cases, it may be 
easier for consumers to buy one work thinking that it was another. This problem 
is compounded by the possibility that less original works may be easy to fake 
because their creation may not involve any deployment of vast reserves of talent. 
On the other hand, restricting the incidence of these derivative works would pre- 
vent competition in the marketplace for ideas and negate the free speech values of 
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copyright law. For that reason, anchoring the right of integrity in harm to honour 
or reputation protects later entrants into the market and the resulting competition 
lowers prices thereby benefiting consumers. 

Denying moral rights protection to works created by employed authors is lar- 
gely uncontroversial if moral rights are perceived as instruments for preserving 
the economic interests of consumers and owners of cultural products. Since com- 
panies may supervise the creation of copyright works and advertise their benefits, 
they must therefore own and control uses made of the resulting works. This argu- 
ment augurs well with some notions of originality which focus on the source of 
the work and it safeguards the economic incentives granted to those who invest in 
products of the mind. Moreover, allowing salaried authors to veto adaptations of 
copyright works would impose transactions costs on buyers who would need to 
research whether the employed authors or their heirs can consent to changes to 
the work thereby lowering the price commanded by these works. However, this 
argument sacrifices other moral rights values on the altar of economic exploita- 
tion of copyright works. 

Given that moral rights are partly designed to protect consumers from buying 
altered works, potential buyers may be left exposed after the expiry of the copy- 
right term. Of course, copyright duration must be limited if uninhibited access to 
cultural information is to be maintained. In any event, by the time copyright 
expires, most ordinary works would have exceeded their shelf life or may be well 
known or catalogued to warrant any additional moral rights protection. How- 
ever, there can be renewed interest in an artist’s work after the expiry of copyright. 
The absence of moral rights protection at this stage may create a fertile environ- 
ment for faking the original work. This problem may be accentuated by the 
absence of heirs who may easily vouch for the authenticity of the work. Addition- 
ally, expert opinion on the authenticity of the work may be divided or unafford- 
able. Interpreted within that context, perpetual moral rights are justifiable because 
they provide extensive guarantees for the authenticity of copyright works.” 
However, this argument presupposes that moral rights are primarily predicated 
on consumer protection and preserving the economic value of copyright works. 
Additionally, determining who should control copyright works after the expiry 
of the copyright term is fraught with difficulties. Arguably, it may be appropriate 
for the state and other public interest organisations to police adaptations of public 
domain copyright works because they may reconcile the consumer protection 
function of moral rights with other public interests including preserving cultural 
heritage and respecting authors’ personality. 

Arguably, passing off and trademark laws adequately protect the interests pro- 
moted by the authenticity justification for moral rights protection thereby ren- 
dering this justification otiose. In that connection, it may be posited that an 
objective assessment of harm to honour or reputation in right of integrity cases 
is largely similar to the rationales for trade mark protection because it is designed 
to prevent genuine interferences with the selling or outstanding qualities of copy- 
right works. Similarly, the right of paternity associates successful artistic works 
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with their creators. Trade marks law is usually used to vindicate copyright interests 
especially where artistic works constituting famous brands are infringed.” A 
mirror image of this cumulative use of intellectual property rights involves using 
copyright law to bolster a weak trade mark case.’ Nevertheless, moral rights pro- 
vide a cheaper alternative to trade mark and passing off protection because they do 
not depend on proof of goodwill for their application. Moral rights also have a 
distinct advantage over registered trade marks because they inhere in authors irre- 
spective of compliance with statutory formalities.** By applying to acknowl- 
edged and unacknowledged alterations alike, moral rights also go further than 
trademark or passing off protection which are usually confined to consumer con- 
fusion or misrepresentation harming anothers economic interests. Moral rights 
also assume great significance if a court refuses to use trade mark laws in copyright 
cases.’°° Defamation laws may also be used to prevent harm to an authors reputa- 
tion caused by the publication of altered or fake copies of a copyright work.’ 
However, apart from jurisdictions such as Québec which allow heirs to sue for 
defamation of their family name, unlike moral rights, the reputational interests 
protected by defamation do not extend beyond an author’ natural life.°* Defa- 
mation laws may also be an inadequate remedy where an altered work is not pub- 
lished or where its author has little reputational interests worth protecting. 


CONCLUSION 


Apart from theoretical differences among copyright systems, a large measure of 
the problems associated with moral rights is generated by conflicts between copy- 
right exploitation and its relationship with the rights of authors and users. The 
trouble with moral rights is that no single theory can explain the purposes of 
moral rights protection convincingly. What appears to be a sound argument in 
one context may appear demonstrably fallacious in another. Arguably, this posi- 
tion is not new because despite their shortcomings the justifications may cumula- 
tively present a strong case for moral rights protection. However, even if the 
justifications are aggregated, significant inconsistencies between theory and prac- 
tice remain. Modest reforms must therefore be proposed if the benefits of moral 
rights protection are to be justifiable. This section briefly tackles some of the more 
pervasive issues encountered in earlier parts of the article. 

Arguably, what is needed is a sustained reappraisal of the purposes and subject 
matter of copyright protection. Currently, copyright overprotects numerous eso- 
teric works and the law is geared towards preventing misappropriation of another's 
valuable information.” As a result, copyright protects subject matter which is far 
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removed from the justifications of moral rights protection. This old problem may 
be partly resolved if various jurisdictions harmonise their laws on unfair competi- 
tion and misappropriation. This solution may free copyright doctrines to protect 
works that are coterminous with moral rights ideals. The chief drawback of a gen- 
eral law of unfair competition is that its boundaries cannot be measured with an 
acceptable degree of precision. Additionally, a general law of unfair competition 
teems with uncertainties“? which may unnecessarily impede competition™ and 
proscribe legitimate uses of copyright works. Moreover, common law jurisdictions 
have a variety of economic torts which encompass unfair competition.” 

Given international disagreement over the need for and the scope of a general 
law of unfair competition, it may be necessary to harmonise the test of originality 
upwards. A useful starting point would be to adopt the own intellectual creation’ 
standard in various European Union directives. This would protect works that 
are coterminous with moral rights ideals and leave protection of essentially com- 
mercial works to other remedies including passing off. If the test of originality is 
harmonised and strengthened, some of the difficulties surrounding the cultural 
heritage and personality arguments will be diminished significantly because copy- 
right would protect works of outstanding originality. However, a high test of ori- 
ginality may have negligible effects on the authenticity argument because as long as 
the work does not cause consumer confusion, its originality is irrelevant. Similarly, 
a higher test of originality may not be suitable for the free speech justification for 
moral rights protection because it may discriminate against inferior speakers. 

It must be noted that except where the droit divulgation is relied on, inaccessibil- 
ity of copyright works is not strictly a moral rights problem. It therefore means 
that multi-pronged solutions must be adopted to enhance public access to copy- 
right works. Developing comprehensive export restriction laws may promote 
access to important works because the work remains in a particular jurisdiction 
to be enjoyed by inhabitants of that jurisdiction. Where a work is of significant 
research value, anonymous auction sales must be dispensed with. This approach 
would at least make users aware of the work’s location if they are minded to pur- 
sue some research on the work. However, identifying auction buyers may 
infringe their privacy and poses serious security problems if art thieves know that 
important works are stored in inadequately secured private residences. Serious 
incentives must also be given to owners of treasures who allow research or public 
access to the treasures in their possession. Lastly, where the droit divulgation is relied 
on in a way which limits public access to vital works, the solution is to balance 
privacy and other public interests by granting compulsory licences to users and 
sanctioning unauthorised uses through a purposive interpretation of fair dealing 
and the public interest defences. 

The old chestnut of waivers may be cracked by following the Belgian position 
which allows waivers but permits authors to object to adaptations which harm 
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their honour or reputation. This approach safeguards the economic interests of 
copyright owners in that they can still engage in sympathetic adaptations of copy- 
right works. It also safeguards the economic interests of authors in that they can 
derive financial benefits from such waivers while preventing harm to their hon- 
our or reputation. Other interests such as personality and freedom of expression 
are promoted by adaptations which disseminate the interests concerned widely 
and the prohibition of prejudicial treatment of the original expressions. Waivers 
concerning works which are not mass-produced must oblige copyright owners to 
disclose any adaptations to consumers if the consumer protection function of the 
authenticity argument is to be observed. 

Destruction by users, owners and the state must be minimised if the various 
benefits of moral rights are to be maintained. Even if these forms of destruction 
may constitute freedom of expression, they may exceed the legitimate limits of 
self-expression. Jurisdictions without provisions on destruction of copyright 
works must therefore actively seek to enact these provisions. Where a copyright 
work interferes unduly with an owners property rights or users’ freedoms it may 
be desirable to allow authors to catalogue the work if it cannot be removed before 
it is destroyed or to remove the work if that is still possible. Although these solu- 
tions resolve the conflicts between authors and owners largely in favour of own- 
ers, they provide a means of recording the existence of the work. 

On balance, the limited duration of moral rights should prevail because it accom- 
modates other vital public interests such as promoting competition in the cultural 
industry, access to copyright works and transformative uses of existing ideas. In any 
event, public appetite for some copyright works wanes well before the end of the 
copyright term. If need be, vulnerable and significant works may be protected by 
public heritage laws including export restrictions and planning permissions. Where 
heirs permit prejudicial changes to copyright works, their economic rights must be 
subordinated to the need to maintain cultural authenticity. Where heirs abuse their 
right of disclosure during the copyright term, compulsory licensing must be used to 
access the secret information ifit is of vital public importance. 

A purposive interpretation of copyright exceptions may minimise some moral 
rights abuses. For instance, fair dealing and the idea/expression dichotomy must 
accommodate transformative uses of copyright works while the public interest 
defence must be liberally used to access information fenced off by an exercise of 
the right of publication. Some moral rights abuses may be resolved by a purposive 
interpretation of compulsory licensing provisions. Of course, courts must pay ser- 
ious attention to privacy and access to information when adjudicating cases impli- 
cating copyright exceptions. However, the application of copyright exceptions to 
the right to integrity may be partly obviated by a purposive interpretation of the 
right of integrity which may separate genuine interferences with authors’ moral 
rights from other legitimate uses of copyright works. 

In conclusion, it must be noted that the value attached to the exploitation of 
products of the mind will generate new problems for moral rights justifications. 
Given the rapid pace of technological advances and the resulting challenges for 
copyright exploitation, solid principles must be in place if moral rights are to 
achieve their various purposes. Currently, moral rights are plagued by serious inter- 
nal inconsistencies which may be made more glaring by technological advances. 
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The Limits to European Social Citizenship in the 
United Kingdom 


Philip Larkin* 


INTRODUCTION 


The limitations surrounding eligibility for social security benefits involve many 
different, and often competing, policy decisions. One such set of restrictions, cur- 
rently the cause of considerable public debate, is the limit imposed on the right to 
claim income-based social security benefits for those persons who, despite being 
citizens of a Member State of the European Union (EU), or a country within the 
European Economic Area,’ are not United Kingdom nationals. For a decade the 
right of such people to means-tested benefits was dependent on whether they 
were deemed to be ‘habitually resident’ in the United Kingdom, aterm laid down 
in Regulations.” Article 39 EC explicitly provides for the free movement of 
workers throughout the EU, and European Regulation 1612/68 EEC? allows 
workers from each Member State the same tax and social advantages as nationals 
of other Member States. But United Kingdom legislation has insisted that Eur- 
opean migrant workers demonstrate at least some willingness to be both resident, 
and have some tangible connection to the nation before eligibility for income- 
based out of work benefits is granted to them.* 

The Social Security (Habitual Residence) Amendment Regulations 2004,° 
which came into force on 1 May 2004 after a detailed report by the Social Security 
Advisory Committee,° have replaced ‘habitual residence’ with the concept of 
‘right to reside’ as the primary eligibility criterion for income-based unemploy- 
ment and incapacity for work benefits. This entails that migrants from the more 
established EU countries must possess the right to reside and be habitually resi- 
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Iceland and Liechtenstein. 

2 The ‘habitual residence’ rule first appeared in the Income-Related Benefit Schemes (Miscellaneous 

Amendments) (No. 3) Regulations 1994. See below. 

Discussed below. 

Hence the insistence on the criterion of ‘habitual residence’ in the Regulations. See n 2, above. 

SI 2004/1232. 

The Social Security (Habitual Residence) Amendment Regulations 2004 (S.I. 2004 No. 1232) (2004) Cm 

6181, The Stationery Office, London. For more on the role of this committee, see M. Bett, ‘The 

Role of the Social Security Advisory Committee’ (1994) 3 Journal of Social Security Law 105. See also 

A. Ogus, ‘SSAC as an Independent Advisory Body: Its Role and Influence on Policymaking’ (1998) 

5 Journal of Social Security Law 156. 
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dent within the Common Travel Area’ to gain the same social security advantages 
as enjoyed by United Kingdom nationals.® With the accession of ten new Member 
States to the EU on May 1 2004, the potential has been created for an influx of both 
workers and work-seekers from Eastern Europe, exercising their rights of free 
movement under the Treaty of Rome, into the British labour market.? The fear 
on the part of the Government was that ‘benefit tourists’ from the A8 nations would 
take advantage of the supposedly ‘easy’ accessibility of means-tested non-contribu- 
tory benefits. The new Regulations will ensure that migrant workers from these 
nations will not acquire the status of ‘worker’, or acquire the right to reside until 
they have been registered as being active in the labour market for at least one year.” 
It is only at this point that that they will have access to income-based out of work 
benefits. The enactment of the Regulations raises fundamental questions about the 
nature of European social citizenship in the United Kingdom, and their compat- 
ibility with existing European Court of Justice decisions. These questions, and the 
themes raised above, are examined in greater detail below. 


POLICY BACKGROUND TO THE REGULATIONS 
Pre-2004 Policy 


The policy foundations on which the Regulations are based originate in the 1990s; 
the spectre of a potential horde of economic migrants descending upon the Uni- 
ted Kingdom, placing an insuperable burden on the nation’s social security bud- 
get, at the taxpayers’ expense, is by no means a new one. In October 1993, Peter 
Lilley, the then Secretary of State for Social Security, outlined his fears of ‘benefit 
tourism to the Conservative Party conference, suggesting that there were people 
touring Europe pretending to seek employment but in reality were seeking the 
most generous social benefits. He compared the nature of benefit accessibility for 
non-nationals in the United Kingdom with its European counterparts, albeit in a 
somewhat simplistic and emotive fashion: 


In many European countries, you would not be entitled to their benefits until you 
had lived there for some time. That's pretty sensible. I want to see a similar require- 
ment here to stop benefit tourism in its tracks.” 








7 The Common Travel Area consists of the United Kingdom, the Channel Islands, the Isle of Man, 
and the Republic of Ireland. 

8 In effect, one must have the right to reside and be habitually resident before truly attaining the 
status of ‘worker’ as far as UK social security legislation is concerned. 

9 The United Kingdom, along with the Republic of Ireland, was one of the few countries which did 
not exercise its full rights of derogation from the Treaty of Accession. In reality, only workers from 
eight of the ten accession states (the A8 nations) will be covered by the restrictions. Workers and 
work-seekers from Malta and Cyprus are not covered by the ‘right to reside’ restrictions 
because they are covered by a derogation relating to the free movement of workers in the Treaty 


of Accession. 
10 See below for a full explanation of the effect of the Regulations on the rights to benefits for A8 


migrant workers. 

11 The Guardian, October 7, 1993. Cited in M. Adler, ‘The Habitual Residence Test: A Critical Analysis’ 
(1995) 2 Journal of Social Security Law 179, According to Adler the sentiments expressed in this state- 
ment were not sustained by statistical analysis. ; 
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In furtherance of this aim, the Conservative Government introduced the Income- 
Related Benefit Schemes (Miscellaneous Amendments) (No. 3) Regulations 
1994"* in August of that year. These Regulations attempted to address the issue 
of benefit tourism by making ‘habitual residence’ a criterion of benefit entitle- 
ment.” 


The Treaty of Accession 


Had the European Union not been anticipating the admission of a further ten 
nation states into its jurisdiction (including eight countries previously governed 
by the former Soviet Union with high rates of unemployment and outdated eco- 
nomic infrastructures), it is perhaps likely that the habitual residence test would 
have remained the primary medium for deciding entitlement to income~-based 
social security benefits for non-UK citizens. This was not destined to be the case, 
and as a result the consequences were to manifest themselves in British social 
security law. 

The Treaty of Accession,” signed by each of the acceding new Member States, 
allowed already established EU countries to restrict access to their labour markets 
to workers from the new Member States, for a period of up to seven years.” Given 
the differing rates of economic growth among established EU states and subse- 
quent ability to absorb a potentially large pool of migrant labour from Eastern 
Europe, most of the former opted to protect their own workforces, and take at 
least some advantage of their derogation rights under the Treaty.® For instance, 
Prime Minister Rasmussen of Denmark publicly declared during the Danish 
election campaign that his country could not become the ‘social security office’ 
for the rest of the world.” Only the United Kingdom and Ireland did not put in 
place any legal barriers to entry for migrant workers from the A8 countries.” 
Somewhat surprisingly, at least in the immediate aftermath of the creation and 
ratification of the Treaties of Accession prior to early 2004,” there appeared to be 
little discussion on the part of legislators in the United Kingdom on the possible 
effects on the social security system of opening the employment market to an 
influx of migrant workers. There existed a manifest enthusiasm for a relatively 
liberal position on admittance into the United Kingdom of migrant workers 
from the A8 countries.*° On one level, there is little doubt of the utility of a large 








12 $11994/1807. 

13 See nn 4 and 5, above. 

14 Of 2003 L 236 and C227 E. 

15 For example, Annex V of the Treaty of Accession allows restrictions to be placed by individual 
Member States on the free movement of Czech workers into their labour markets. The Treaty pro- 
vides for similar derogations for the other A8 nations. 

16 Denmark, Sweden, and Holland, for example, moved from a rhetorically liberal position on per- 
mitting migrant labour from the A8 countries, to placing restrictions on entry to their employ- 
ment markets for citizens from the A8 countries. See the Daily Télegraph 15 February 2004. 

17 Daily Telegraph, ibid. 

18 For the significance of this term, see n 9, above. 

19 And the incorporation of the Treaty of Accession into domestic law with the European Union 
(Accessions) Act 2003. 

20 See Keith Vaz MP in The Independent, 22 February 2004. 
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supply of labour in a growing economy: this point was emphasised at the time of 
the Treaties of Accession.” The arguments in favour of encouraging migrant 
labour have succinctly been put by Professor Rowthorn: 


It means lower taxes for the existing population because immigrants pay more taxes 
than they receive in government expenditure. Immigrants will do the jobs that 
locals will not do and allow economic growth to continue that would otherwise 
be brought to a standstill by a labour shortage.” 


Such comments were echoed in the political arena by Keith Vaz, former Home 
Office minister for immigration, who argued vociferously that allowing admit- 
tance into the United Kingdom to a substantial stream of migrants from the A8 
countries would be beneficial to both the former and the latter: 


The desire to work rather than seek benefits takes advantage of chronic skill 
shortages in Britain, and allows our Eastern European partners to contribute to this 
economy and, through sending money to their country of origin, boost these 
economies as well.” 


Such comments by academics and legislators go to demonstrate the degree’ of 
enthusiasm which initially greeted the coming expansion of the EU, and the 
potential influx of new migrants which could accompany it. 


Migrant Workers and the Social Security System 


A liberal policy on allowing migrant labour from Eastern Europe access to the 
United Kingdom would inevitably have its detractors. The final few months 
before expansion of the EU on 1 May 2004 saw a renewal of the public discourse 
on the social security system which arises perennially. The catalyst for the polemic 
was undoubtedly the resurgence of the fears of benefit tourism by A8 citizens. On 
a more ideological and less practical level, there were doubts raised in some quar- 
ters about the continued ability to sustain the integrity of the traditional social 
security system in the face of continued immigration into the United Kingdom. 
The central point appeared to be that the welfare state is reflective of a form of 
tacit social contract, which itself is based on a foundation of principles, values, 
and, indeed, a culture, common to a certain people. It was proposed by academic 
and political figures from both the traditional ‘left’ and ‘right’ of the political spec- 
trum that allowing cultural and racial diversity to proliferate by reason of 
unchecked immigration would dilute and eventually undermine the demos on 
which social security legislation is founded.” This stricture could apply equally 
to migration from geopolitical entities as different as Eastern Europe and the West 








21 See for example, Professor Robert Rowthorn, The Economic Impact of Immigration, April 2004. A 
Civitas Online Report, http://www.civitas.org.uk. 

22 ibid, at p. 2. 

23 Keith Vaz, n 20, above. 

24 This growing consensus in British politics was remarked upon by Will Hutton, as far back as 2002, 
who referred to an ‘unholy alliance’ developing against immigration. See The Observer, June 23 2002. 
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Indies. One early exponent of this theory was the then Conservative spokesman 
on social security, David Willetts, who made the following comment in 1998 on 
the interrelated subjects of welfare reform and migration into the UK: 


If values become more diverse, if lifestyles become more differentiated, then it 
becomes difficult to sustain the legitimacy of a universal risk pooling welfare state. 
People ask “Why should I pay for them when they are doing things that I wouldn't 
do?” 


Goodhart, a writer more commonly associated with the left in British politics, 
actually endorsed the views of Willetts on the eve of EU expansion. Despite his 
assertion that modern liberal societies such as the United Kingdom cannot be 
based on a simple assumption of ethnic group identity, he opined that shared 
values as opposed to ethnicity had become the new social glue holding together 
the fabric of society.” If a growing number of residents in the United Kingdom 
can no longer relate to the historical and social background against which the 
social security system was forged, then this bodes ill for the continued survival 
of the welfare state as it is currently understood: 


. . citizenship is not just an abstract idea about rights and duties; for most of us it is 
something we do not choose but are born into-it arises out of a shared history, 
shared experiences, and, often, shared suffering.” 


The Shared sufferings’ of the British people which culminated in the post-War 
Beveridgean social security system are unlikely to gain the same appreciation 
from a Czech, Slovak, or Polish migrant worker in the United Kingdom as they 
would from a taxpaying British citizen who had actually been born and raised in 
the UK. 

Furthermore, to adopt an extreme laissez-faire position on A8 immigration 
would be to contradict and undermine the pledges of the Home Office, clearly 
stated in the White Paper Secure Borders, Safe Haven? which, although more 
applicable to the problem issues associated with asylum seekers, could also apply 
to migrant workers from the A8 countries. For instance, it was stated in the White 
Paper: 


Our policies also need to ensure that, in addition to UK residents, people who come 
here from abroad play a full and active part in the UK labour market and help to 
resolve the problems of recruitment difficulties and illegal working,”” 











25 Cited in D. Goodhart “Too Diverse?’ in Prospect Magazine, February 2004, http://www.prospect- 
magazine.co.uk. David Goodhart is editor of the traditionally left-leaning Prospect Magazine, a 
point which demonstrates that there exists a consensus in British political thought on the fears for 
the social security system associated with EU expansion. 

26 ibid. 

27 ibid. 

28 Secure Borders, Safe Haven: Integration with Diversity in Modern Britain (2002) Cm 5387 HMSO. 

29 ibid., at para. 3.2. 
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The unspoken corollary to this statement is that migrants in the United Kingdom 
will not be regarded favourably if they wish simply to be maintained on non- 
contributory social security benefits. If there were to be large-scale migration into 
Britain, it would be carefully managed to ensure that less coveted vacancies in the 
labour market are filled as far as possible.*° 


THE ‘HABITUAL RESIDENCE’ TEST AND RECENT EC] DECISIONS 


Until August 1994 if someone wished to claim income-based benefits it was sim- 
ply sufficient for them to be resident in Great Britain. The Income-Related Ben- 
efit Schemes (Miscellaneous Amendments) (No.3) Regulations 1994" restricted 
entitlement to income-based benefit by the expedient of expanding the defini- 
tion in the Income Support Regulations” of ‘person from abroad” to include 4 
claimant who is not habitually resident in the United Kingdom, the Channel 
Islands, the Isle of Man or the Republic of Ireland? 34 No statutory definition or 
guidance was ever provided for the term ‘habitual residence,” and it was therefore 
to remain a source of some controversy in the field of social security law. Neither 
was the notion of ‘habitual residence’ ever comprehensively developed by deci- 
sions of the higher courts. This is vividly portrayed in the House of Lords’ deci- 
sion in Nessa v Chief Adjudication Officer” where Lord Slynn could only hold that 
the term could, amongst other factors, consist of the following: 


Bringing possessions, doing everything necessary to establish residence before 
coming, having a right of abode, seeking to bring family, ‘durable ties’ with the 
country of residence, and many other factors have to be taken into account.” 


The last section of this statement is highly revealing, demonstrating just how opa- 
que the habitual residence test could be. Furthermore, in the early days of the test, 
it was established that even a British citizen, returning to the United Kingdom 
after a long working sojourn in a country outside the Common Travel Area’? 





30 This much was expressed in the White Paper, at para. 3.4, where it was candidly stated that domestic 
workers or those from the more established EU states are not attracted to a variety of job opportu- 
nities due to their pay and conditions, while migrants could fill such vacancies. 

31 SI 1994/1807. 

32 At that time Income Support was the primary income-based non-contributory benefit for the 
unemployed. 

33 Under the Income Support Regulations at that time (SI 1987/1967), a ‘person from abroad’ was 
deemed to have an applicable amount of nil when calculating Income Support, meaning that they 
were not eligible for any income~based benefit at all. 

34 SI 1987/1967, reg 21 (3). 

35 Only minimal guidelines to what was meant by the notion of ‘habitual residence’ were provided in 
the Regulations. In accordance with Council Regulation 1408/71, any European citizen who is a 
‘worker’ will be regarded as habitually resident in the UK, as will refugees under the Geneva Con- 
vention, and individuals granted exceptional leave to enter or remain in the UK. See N. Wikeley, 
A.Ogus and E.Barendt, The Law of Social Security (London: 2" Edn., Butterworths, 2002). 

36 [1999] 4 All ER 677. See also N. Harris, ‘Nessa v. Chief Adjudication Officer’ (2000) 7 Journal of 
Social Security Law 54. 

37 ibid., at p.682. The italics are those of the author. 

38 Fora definition of this term, see n 7, above. 
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could be deemed to be ‘not habitually resident’ for the purposes of social 
security.” 

What gave the expansion of the EU added urgency for the Government was 
the approach which the European Court of Justice (ECJ) had recently begun to 
adopt towards rights of EU citizens to benefits and social advantages in another 
Member State.*° Article 7(2) of EC Regulation 1612/68 allows ‘workers the same 
right to tax and social advantages as nationals. In the case of Lebon“! in 1987 the 
ECJ had decided that many of the social benefits and advantages accorded to 
‘workers under Regulation 1612/68 could not be guaranteed to those moving to 
another Member State in search of work. In the recently decided Collins v Secretary 
of State for Work and Pensions” the ECJ moved away from this position quite radi- 
cally. The point of primary importance in the judgment is that the decision in 
Lebon was overturned to bring much greater access to work-seekers’ benefits and 
social advantages to those persons seeking their first paid employment in the rele- 
vant Member State. However, the ECJ did recognise explicitly that individual 
Member States may justify refusal of work seekers’ benefits to migrant workers: 
for example, a residence requirement as a precondition for income-based out of 
work benefits could be justified if it was based on objective considerations that are 
independent of the nationality of the nationality of the persons concerned.” For 
example, in Collins, it was deemed to be legitimate for the national legislature to 
wish to ensure that there was a genuine link between an applicant for a social 
advantage within the meaning of Article 7(2) of Regulation 1612/68/EEC and 
his geographic employment. As far as an application for income-based jobseeker’s 
allowance was concerned, it would therefore be legitimate for the UK Govern- 
ment to grant this benefit only after it had been possible to establish that a genuine 
link existed between the person seeking work and the employment market of 
that State. One way of establishing this link was to ascertain whether the applicant 
had, for a reasonable period, sought employment in the United Kingdom.* 
Despite this ability on the part of Member States’ governments to refuse basic 
income-based subsistence benefits, there is no doubt that this ruling is of enor- 
mous benefit to those migrant workers who are seeking their first paid employ- 





39 This point is evidenced by the case of C-90/97 Swaddling v Adjudication Officer [1999] All ER (EC) 
217. A man returning to the United Kingdom after spending 14 years working in France was initi- 
ally refused in his original claim for means tested income support. The case was eventually referred 
to the European Court of Justice, where it was hoped that the Court would answer finally the 
question of whether the habitual residence test contravened what was then Article 48 EC. The 
EC], however, did not confront this issue directly in the judgment; it was held that the case could 
be dealt with under Council Regulation 1408/71, Article 10(a), entitling those covered to income- 
based benefits in the Member States where they had residence and worked. 

40 This issue is integral to the evolving notion of European Citizenship. See P. Craig and G. De 
Búrca, Chapter 17 ‘Free Movement of Workers and Beyond’, in EU Law: Text, Cases, and Materials 
(Oxford: 3" Ed., Oxford University Press, 2003). See also A. Castro Oliviera, “Workers and Other 
Persons: Step-by-Step from Movement to Citizenship’ (2002) 39 CMLR 77. 

41 Case C-316/85 Centre Public d aide sociale de Courcelles v Lebon [1987] ECR. 211. 

42 Case C-138/02 [2004] 2 C_.M.L.R. 2. The case itself centred around the claim of an Irish national 
(who also held American citizenship) who had worked in the United Kingdom for one University 


term in 1978 to income-based jobseeker’s allowance. He was originally refused this benefit. 
43 ibid, at para. H12. 
44 ibid. In Mr Collins’ case this was not established. 
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ment in another Member State. It is also likely to have created disquiet 
in UK Government circles, since because A8 migrant workers had free access 
to the British employment market, they would be eligible for income~based. 
benefits after a ‘reasonable period’, and after making creditable attempts to 
secure paid work. This in turn could place an intolerable burden on the social 
security budget. 


TOWARDS THE ‘RIGHT TO RESIDE’ 


In the months leading up to the date of accession into the EU for the A8 nations, 
speculation increased that there would be some form of legislative measure intro- 
duced which would prevent a body of benefit tourists from Eastern Europe abus- 
ing the social security system.” The question about what form this would take 
was for the most part answered in a Government Explanatory Memorandum to 
the Social Security Advisory Committee in March 2004.46 In this document, 
which eventually formed the basis of the Social Security (Habitual Residence) 
Amendment Regulations 2004, it was proposed that for all citizens from EEA 
countries, while habitual residence would remain as a central factor in determin- 
ing whether someone is entitled to income-based out of work benefits, the con- 
cept of the ‘right to reside’ would be the main legislative means of deciding this 
question. 

The Memorandum proceeded to explain that the right to reside may be 
derived in a variety of ways: for example, the rights of nations of 16 established 
EEA states depend very much upon the economic category into which they fall. 
The most obvious example of this is that by virtue of Regulation 1612/68/EEC,” 
workers automatically have the right to reside in another Member State, as do 
retired workers who have been employed in that Member State before they reach 
retirement age.” The self-employed who have the right to establish themselves 
and to provide services under Article 43 EC also have the right to reside,” while 
work-seekers from the longer established EU nations may move freely within the 
EU in order to search for employment for at least six months, and thereafter pro- 
vided they are actively seeking work.” The only class of person which could pos- 
sibly present difficulties to the Member State are those non-nationals who are 
economically inactive, such as students and lone parents who are not in another 
Member State in exercise of the right of free movement. Such persons have the 
right to reside anywhere in the EU™ on condition that they have access to suffi- 
cient resources to avoid becoming an unreasonable burden on the social assistance 
system of the host Member State. 





45 See, for example, The Times, 18 February 2004, ‘Curb on Benefits for New EU Immigrants. 

46 The Social Security (Habitual Residence) Amendment Regulations 2004: Note From the Social Security Advi- 
sory Committee, 23 March 2004, available on http://www.ssac.org.uk. 

47 See above for a discussion of this Regulation. 

48 By virtue of Regulation 1251/70. 

- 49 By virtue of Directive 73/148. 

50 The right to reside of work-seekers is derived from Article 39 EC, and Regulation 1612/68, as inter- 
preted in Case C-292/89 Rv Immigration Appeal Tribunal ex parte Antonissen [1991] ECR 1-745. 

51 By virtue of Article 18 EC and Directives 93/96 (Annex M) and 90/364 (Annex N). 
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The Memorandum went on to assert that a mere exercise of a right to residence 
as bestowed by EU Treaty provisions or EU legislation would not be enough in 
itself to guarantee eligibility for income-based benefits for citizens of the estab- 
lished EEA countries. The example cited in the explanatory document was of an 
EEA national who comes to reside in the United Kingdom in order to seek 
employment; such a person would automatically have the right to reside for six 
months, but if he attempted to claim income-based Jobseekers Allowance after 
only being resident for a few days, then this claim would most probably be 
refused because the secretary of State for Work and Pensions would deem the 
migrant not to be ‘habitually resident? Effectively, the new test for eligibility 
for income-based benefits,” as enshrined in the Regulations, is a combination of 
the habitual residence requirement, and the new criterion of the right to reside’ 

There are a number of criticisms which may be levelled at the new eligibility 
criterion of ‘right to reside’ as represented in SI 2004/1232. The most important of 
these is that there is no comprehensive definition provided in the Regulations of 
‘right to reside’, and neither is the term statutorily defined elsewhere. Although 
the Explanatory Memorandum offers a modest level of guidance to decision 
makers in this area, it is likely that tribunals and courts will be obliged to decide 
what the term entails on a case by case basis. The somewhat opaque nature of the 
Regulations is perhaps testament to the rushed nature of their enactment,” allow- 
ing little time for rounded political discussion on their merits and demerits. This 
point was alluded to by the House of Lords Select Committee which scrutinized 
the Regulations in the aftermath of their enactment.” Secondly, as the Social 
Security Advisory Committee pointed out in their report on the Regulations, 
there was no really convincing case put forward by the Government of the neces- 
sity of introducing the right to reside test in addition to the habitual residence 
criteria, which, in the view of the SSAC, was already quite a formidable barrier 
to income-based benefits for certain non-nationals.*® In addition, it may cogently 
be argued that, when introducing the Statutory Instrument under examination, 
the Government missed an important opportunity to provide further guidance 
on what is meant by ‘habitual residence’, guidance which is indeed still badly lack- 
ing for decision makers in this field. Their defence to this deliberate omission on 
their part was the rather threadbare argument that because habitual residence itself 
was a concept drawn from EU law, and, because the ECJ had already elaborated 
upon the concept, it would, in their view, ‘not be helpful to set down a definition 





52 See n 43, above, at pp. 10-11. 

53 The income~-based benefits affected by the Regulations are Income Support, Jobseekers Allow- 
ance, State Pension Credit, Housing Benefit, Council Tax Benefit. See regs 1—6 of the Social Secur- 
ity (Habitual Residence) Amendment Regulations 2004, 

54 Which further fuels the suspicion that the creation and enactment of the Regulations were exe- 
cuted in something of a panic by the Secretary of State for Work and Pensions. 

55 HL 85, House of Lords Select Committee on Merits of Statutory Instruments, Sixth Report. The first of the 
statutory instruments to be discussed by this Committee was SI 2004/1232, the Social Security 
(Habitual Residence) Amendment Regulations 2004. 

56 SeeThe Social Security (Habitual Residence) Amendment Regulations 2004 (S.I, 2004 No. 1232): Report by 
the Social Security Advisory Committee under Section 174(1) of the Social Security Administration Act 1992 and 
the statement by the Secretary of State for Work and Pensions in accordance with Section 174(2) of that Act, 
(London: The Stationery Office, April 2004). 
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in statute. One might also contend that the law in this area is actually more com- 
plicated and less user friendly than it had been before the introduction of the Reg- 
ulations. The blatant shortcomings in the secondary legislation were recognised 
by the House of Lords Committee, which invited the Government to explain 
why the Regulations were not laid sooner before the Committee so that the 
House [of Lords] could have had a greater opportunity to consider them. It is 
difficult to see any objective rationale behind introducing the ‘ight to reside’ test 
into social security law, especially for those nationals from long-established EEA 
countries. 


A8 MIGRANTS AND THE SOCIAL SECURITY SYSTEM 


The real controversy in the Social Security (Habitual Residence) Amendment 
Regulations 2004 is contained in those Regulations in SI 2004/1232 which deal 
with rights to social security for migrant workers from the newly acceded (A8) 
EU states. In regard to this category of migrant worker, the provisions contained 
in SI 2004/1232 do not stand in isolation; rather the Regulations discussed above 
must be read and interpreted in conjunction with the Accession (Immigration and 
Worker Registration) Regulations 2004, enacted by the Home Secretary under 
section 2(2) of the European Communities Act 1972.7 In effect, migrant workers 
from the A8 nations will be treated in a different fashion than those from the 
longer established EU countries in respect of right to residence, something which 
may present difficulties in the future.” 

At its most basic level, migrant workers from the A8 countries will be obliged, 
on their arrival in the United Kingdom, to register for employment with the 
Home Office within one month of starting work.” This does not, however, 
include those A8 nationals already resident in the United Kingdom who have 
leave to remain or enter the country by virtue of Ze Immigration Act 1971.° 
Regulation 7(1) clearly indicates that its provie*sns represent a derogation from 
Article 39 of the Treaty and Articles 1 to 6 of Xegulation 1612/68, all of which are 
concerned with the freedom of movement of workers within the Community.” 
Regulation 7(2) states that an employer may be recognised as an ‘authorised 
employer’ either if the A8 national has been legally working for him on 30 April 
2004, and will continue to do so, or else the migrant worker must apply for a 
registration certificate during one month of beginning work for the employer. 





57 SI 2004/1219. Unlike the social security regulations discussed in the main body of the text, this 
statutory instrument did appear to have received quite extensive Parliamentary discussion. 

58 See below for a discussion of this. 

59 Reg. 7(2)(b). 

60 This only applies if the A8 national has been working in the United Kingdom for a period of 12 
months before 30 April 2004 (Reg. 2(3)). Such people will have effectively earned their ‘right to 
reside’ through previous participation in the labour market. This exception now derives from the 
‘Treaty of Accession itself. 

61 See above for a discussion of this Regulation. 

62 Only employers registered in this manner may be deemed ‘authorised employers: 
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The Home Office is responsible for the issue of such certificates.” It is possession 
of this certificate which entitles the A8 migrant worker to the ‘ight to reside’ 
within the Common Travel Area,°* marking out the treatment of this group of 
European citizens as different from those of the longer established EU countries. 
Essentially, the right to reside, and the acquisition of the status of ‘worker’ for A8 
migrant workers, is contingent upon their continued participation in the labour 
market: even before completing a period of one year’s full and uninterrupted 
employment, the A8 national will be entitled to a number of in-work benefits 
such as child benefit and tax credits, as well, of course, as contributory benefits 
for which registered A8 migrant workers would already have paid National Insur- 
` ance contributions.” 

If an A8 worker who has complied with the registration requirements set out 
above happens to lose his employment before completing 12 months’ uninter- 
rupted service in the labour market, then this person will not yet have attained 
the status of ‘worker’ for the purposes of the domestic social security system. This 
in turn-means that during periods of unemployment, or inability to work because 
of illness, the migrant worker will be expected to be self-sufficient, like a self- 
employed person, and will therefore be ineligible for income-based out of work 
benefits, including Council Tax Benefit and Housing Benefit,°° Income Sup- 
port, Jobseekers Allowance, and State Pension Credit.” Altogether, ineligibil- 
ity for these benefits would amount to a heavy burden for an A8 migrant worker 
who happens to lose his employment” before the end of 12 months. It does not 
make a difference if such a worker is employed with a registered employer, for 
example, for two months, returns home for another two months, and then comes 
back to the United Kingdom to work for another registered employer for another 
ten months and then becomes unemployed: his record of employment would 
have been broken, and he would still not be eligible for any of the income-based 
benefits outlined above.” In any case, A8 workers in the United Kingdom, how- 
ever useful a role they may play in the lower paid echelons of the labour market, 
are clearly treated in a manner different (and more onerous) than other EU citi- 
zens from longer established Member States. 








63 The applicant will have to pay an administration fee of £50 to cover the administration costs. See 
Reg. 8(4)(a). Ifthe A8 migrant worker changes his employer the certificate becomes invalid, and the 
worker will have to apply for another one, meaning that it can be an expensive process for the 
worker involved. 

64 Seen 7, above. 

65 This much was promised by the Government in its Explanatory Memorandum to the Social 
Security Advisory Council in March 2004. See n 47, above, at para.40, which provides examples 
of contributory benefits which the A8 workers could claim, assuming that they have met with 
the rather rigorous contributions conditions. In any event, social insurance based benefits are 
regarded as property within the realm of ECHR jurisprudence. See Gaygusuz v Austria (1996) 23 
EHRR 365. 

66 See reg.2 of the Social Security (Habitual Residence) Amendment Regulations 2004. 

67 ibid., reg.3. 

68 ibid., reg4. 

69 ibid., reg.5. 

70 Not to mention, of course, A8 migrant workers who are obliged to return home to their respective 
Member States due to pressure, for instance, of family circumstances or some other reason. 

71 The Government used a similar example in their Explanatory Memorandum to illustrate how then 
proposed Regulations would work. See n 47, above, 20. 
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COMPATIBILITY OF SI 2004/1232 AND SI 2004/1219 WITH EU LAW 


It is difficult to reconcile the recent ECJ decision in Collins,” a case which demon- 
_ strates that the Court is anxious to ensure that even first time work seekers are 
eligible for the same tax and social advantages in another Member State, and the 
Regulations discussed above,” which seek to limit social security rights of 
migrant workers in the United Kingdom. One view of the EU legal provisions 
on the free movement of workers is that while Member States are perfectly 
entitled to take advantage of the derogation provisions in the Treaty of Accession 
to regulate access to their respective labour markets, if they have not adopted this 
course, then they cannot introduce discriminatory measures against migrant 
workers from newly established Member States in relation to social security ben- 
efits and social advantages.” It is likely that ineligibility for income-based benefit 
will present a formidable practical obstacle to the free movement of workers 
within the United Kingdom, especially for A8 migrant workers, who do not have 
automatic right to reside. 

In the guidance supplied with the Accession (Immigration and Worker Regis- 
tration) Regulations 2004” the Government professed that it had done nothing 
more than give effect to the derogation provided for in the Accession Treaty in 
regulating access to the United Kingdom labour market for A8 migrant workers. 
Despite the fact that the Government has attempted to make the restrictions 
placed on A8 workers’ rights to income-based social security benefits appear both 
necessary and legal (as well as reasonable), there exists a large measure of doubt as 
to how far the measures adopted in the Social Security (Habitual Residence) 
Amendment Regulations 2004 are compatible with EU law, and it is likely that 
both sets of regulations will be the subject of litigation before the EC] within a 
number of years.” Perhaps understandably, the Government has played down the 
fact that the provisions contained in SI 2004/1232 and SI 2004/1219 may very well 
be discriminatory, with one MP on the Committee on Delegated Legislation 
emphasising the liberal nature of the Government's immigration policy: 


It is not the Government’ intention to put obstacles in the way of people who want 
to exercise their right to work and consequently reside in the United Kingdom and 
make a contribution. Through the regulations, our intention is to monitor and reg- 
ulate that process.” 





72 n 42, above. 

73 Again, both SI 2004/1232, and SI 2004/1219 must be considered here. 

74 This line of argument is adopted in A. P. Van Der Mei, Free Movement of Persons within the European 
Community: Cross Border Access to Public Benefits (Oxford: Hart Publishers, 2003). 

75 See the Government guidance accompanying SI 2004/1219. 

76 The strong possibility that the UK social security regulations under examination may be illegal 
was raised by Gunter Verheugen, German Commissioner for European enlargement. See The Sun- 
day Telegraph, March 21 2004. 

77 Per Mr Desmond Browne MP, Minister for Citizenship and Immigration, Third Standing Committee 
on Delegated Legislation, Monday 26 April 2004, Col.4, available on http://www.publications.parlia 
ment.uk. Mr Browne (at Col. 6) also professed enthusiasm at the imminent prospect of some of the 
500,000 to 600,000 vacancies in the labour market being filled, thus echoing the comments made 
by politicians outlined above. See for example, Keith Vaz MP, at n 20, above. The statutory instru- 
ment under scrutiny was SI 2004/1219. 
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It is submitted in contradiction to this citation that, in addition to most probably 
being incompatible with EU law, the imposition of onerous eligibility criteria on 
A8 migrant workers does constitute a formidable obstacle to the free movement 
of workers in the United Kingdom. 


CONCLUSION 


Whatever the position regarding the legality of the Social Security (Habitual 
Residence) Amendment Regulations 2004,” their enactment has certainly made 
this branch of social security law more complicated. Beyond the fagade of protect- 
ing the social security system from the spectre of ‘benefit tourism, it is difficult to 
view the statutory instrument as anything more than a political device to reassure 
the electorate that the Government is cognisant of their concerns on the issue of 
mass immigration. It has been contended in some quarters that because there has 
already been a large influx of migrant workers into the United Kingdom from 
Eastern Europe during recent years, the Regulations will be ineffectual in pre- 
venting such persons from claiming income-based out of work benefits.” The 
enactment of these Regulations demonstrates the limited extent to which the 
establishment of a federal European Union is founded on a basis of social rights. 
As Van Der Mei has stated, unlike the United States, the EU has hitherto been 
unable to establish a genuine ‘welfare union’ for workers, let alone European citi- 
zens, not only due to national differences in social security provisions, but also 
because of the real fears nursed by each Member State that they will become a 
‘welfare magnet’ for migrants from less economically stable countries within the 
EU Those fears are reflected in the Social Security (Habitual Residence) 
Amendment Regulations 2004, which demonstrate the limits to European Citi- 
zenship in the United Kingdom. 


78 It should be noted that attempts to have the ‘habitual residence’ requirement declared ultra vires or 
discriminatory under European Law were unsuccessful in Rv Secretary of State for Social Security ex 
parte Sarwar, Rv Secretary of State for Social Security ex parte Urbanek, and Rv Secretary of State for Social 
Security ex parte Getachew Q.B.D., April 11 1995 (unreported). This may give an indication as to how 
the courts will approach the Social Security (Habitual Residence) Amendment Regulations 2004, 
See Adler, n 11, above, ay pp.188—-190. 

79 The rights of such migrants to income~-based out of work benefits are already protected by regula- 
tion 6 of SI 2004/1232. See G. Hinsliff, The Observer, 15 February 2004. Equally, the argument that 
the UK will be ‘swamped’ by a post 1 May 2004 flood of migrants may be seen as threadbare. 

80 Seen 74, above, at pp. 201-203. 
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Towards a Good and Complete Criminal Code for 
Scotland 


Timothy H. Jones* 


INTRODUCTION 


In a jurisdiction where the articulation of a common law of crimes has been a 
judicial function, the publication of a draft criminal code (albeit unofficial) by 
the Scottish Law Commission’ has to be regarded as a significant event. In Scot- 
land, it is a body of case law that defines many of the more serious crimes, as well 
as the fundamental concepts of criminal responsibility. The legal academics 
responsible for drafting the code seek ‘to convert the common law to statutory 
form.” This is based on the premise that codification “s a useful thing to do’, since 
‘[a]n organised set of legal rules is better than a disorganised set’.* Given the extent 
to which codification has in the past been regarded as distinctly counter to Scot- 
tish tradition, there is a burden of history for the codifiers to overcome. Writing 
towards the end of the nineteenth century, J. A. Dixon was dismissive of those 
who ‘saw no difficulty at all in replacing by a Code, made to order by any set of 
juridical journeymen that the moment might provide, the whole existing law and 
law sources of a nation.’ The prevailing view in Scotland seems to have been that 
it is appropriate for judges to be involved in the shaping and defining of crimes, 
and that the common law allows the courts a desirable flexibility in dealing with 
the cases that come before them.” This approach owes much to the continuing 
influence of David Hume, who was a strong advocate of a common law system.® 
Although the Humean tradition may have prevailed, there have been dissenting 
voices, reflecting (in part at least) an intellectual concern with the perceived legal 





* Professor of Public Law, University of Wales Swansea. 


1 A Draft Criminal Code for Scotland with Commentary (2003). This will be cited as “Draft Criminal 
Code’ or ‘Commentary’, as appropriate. Its issuance has been noted in E. M. Clive, ‘Submission 
of a Draft Criminal Code for Scotland to the Minister for Justice’ (2003) 7 Edin LR 395. 

2 E. M. Clive and P. R, Ferguson, ‘Unravelling the Enigma: A Reply to Professor Farmer’ (2002) 7 
SLPQ 81, 82. See also Draft Criminal Code 2: ‘The intention was to put into statutory form the 
existing law of Scotland’ 

3 E. M. Clive, ‘Law-Making in Scotland from APS to ASP’ (1999) 3 Edin LR 131, 149. See also Draft 
Criminal Code 2: ‘Tt is generally better to have the core of a country’s criminal law in an organised 
form rather than a disorganised form? 

4 J. A. Dixon, ‘The Codification of the Law’ (1878) 18 Journal of Jurisprudence 305, 309~310. Since 

Dixons primary target was Jeremy Bentham, would-be codifters are in good company. 

5 Khaliq v H.M. Advocate, 1984 JC 23, 26 (Lord Avonside). 

6 D. Hume, Commentaries on the Law of Scotland Respecting Crimes (Edinburgh: Bell & Bradfute, 4" ed 
by B. R. Bell, 1844), Vol I, 2. 
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backwardness of Scotland.’ Dissatisfaction has continued to be expressed with the 
expanded role accorded to the judiciary in the development of the criminal law 
under the common law system.’ The draft criminal code might be seen as the 
logical outcome of this alternative tradition. 

At the risk of obscurantism, however, one cannot dismiss the possibility that 
the Scottish system of criminal law has survived into the modern era because it 
has some merit. It may be that the legal tradition has contemporary value.” It has 
long been thought that Scotland’s law (including criminal law) served as a foun- 
dation of nationhood.” Thus an historian has written: ‘In Scotland, the indigen- 
ous Law was (and is) the corner-stone of the principle of the common citizenship 
of the entire population?” Although the impact of this rhetoric may be exagger- 
ated,’ it cannot be disregarded. 


CODIFICATION IN ABSTRACT AND CONCRETE 


Although dated in some respects, John Austin’s incisive discussion of codification 
provides a useful analytical framework. ‘The question of codification may be con- 
sidered in the abstract or in the concrete?” This distinction will be used here. The 
abstract question is ‘whether a good and complete code is better than a body of law 
(supposing it to be well expressed in its way) consisting in whole or in part of 
judiciary law’ The concrete question is ‘whether, having regard to the circum- 
stances of a given community, it is expedient to attempt the reduction of the law 


to a code’? 


Codification in the abstract 
There is little new that can be said on the merits or otherwise of codification. 
Lindsay Farmer has referred aptly to 4 certain weariness about most of the writ- 








7 See C. Kidd, Subverting Scotlands Past: Scottish Whig Historians and the Creation of an Anglo-British 
Identity, 1689-c.1830 (Cambridge: Cambridge University Press, 1993) 162-165. 

8 See, for example, Lord Cockburn, ‘Scottish Criminal Jurisprudence and Procedure’ (1838) Edin- 
burgh Review 196; W. A. Elliott, Nulla Poena Sine Lege’, 1956 JR 22; G. H. Gordon, ‘Crimes With- 
out Laws’, 1966 JR. 214. 

9 The contemporary argument for the common law is explored subsequently in the article. 

10 See H. L. MacQueen, ‘Regiam Majestatem, Scots Law, and National Identity’ (1995) 74 Scottish His- 
torical Review 1; J. M. Thomson, ‘Scots Law, National Identity, and the European Unior (1995) 10 
Scottish Affairs 25. 

11 J. Davies, A History of Wales (London: Allen Lane, 1993) 168. 

12 For critical discussion of the ‘unsubstantiated legend’, see Kidd n 7 above, 144-165; and of the role 
of the criminal Jaw as a site of cultural nationalism, see L. Farmer, Criminal Law, Tradition, and Legal 
Order: Crime and the Genius of Scots Law, 1747 to the Present (Cambridge: Cambridge University Press, 
1997). Literature played an important role alongside law; see A. Bardsley, ‘Belief and Beyond: The 
Law, The Nation, and The Drama in Joanna Baillie’s Witchcraft’ (2002) 14 Yale Jnl of Law and the 
Humanities 231, 237. 

13 J. Austin, Lectures on Jurisprudence or The Philosophy of Positive Law (abridged by R. Campbell, Lon- 
don: Murray, 1880) 331. 

14 ibid. 

15 ibid. 
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ings on the subject’ The benefits of codification of the criminal law are well 


known. The legal values associated with codification (which are not specific 
to the criminal law) include certainty, clarity, democratic legitimacy and rational- 
ity.” The authors of the draft code emphasise the greater accessibility of the’ 
criminal law when codified.” Indeed, the perceived virtue of codification is 
such that it has gained an almost mythic quality.” In the abstract, it is difficult to 
dissent from Austin’s conclusion ‘that the expediency of a code... admits of no 
doubt.” 


Codification in the concrete 

The concrete question of codification is one ‘of time and place,” to be considered 
in the circumstances of a particular jurisdiction. The abstract argument for codifi- 
cation is not new, but there continues to be substantial reliance on the common 
law in Scotland. Why is this? Given the strength of the claim for codification, why 
has this not been recognised and acted upon? It was Lord Cooper who most 
famously made the point that, but for the Union with England and Wales in 
1707, Scots law would have been codified.” What he had in mind, of course, 
was codification in the civilian sense. The classical model of continental European 
codification is one that entails ‘the replacement of case-law with, and the reduction of 
law to, the code-text?” This was what Mackenzie sought at the end of the seven- 
teenth century: ‘It were to be wisht, that nothing were a Cryme which is not 
declared to be so, by a Statute; for this would ... prevent the arbitrariness of 





16 L. Farmer, ‘Reconstructing the English Codification Debate: The Criminal Law Commissioners, 
1833—45 (2000) 18 Law and History Review 397, 398, There is a long history of unsuccessful attempts 
to codify the criminal law of England and Wales. See D. H. Brown, ‘Abortive Attempts to Codify 
English Criminal Law’ (1992) 11 Parliamentary History 1; I. Dennis, ‘The Critical Condition of 
Criminal Law’ [1997] CLP 213; J. Rowbotham and K. Stevenson, ‘Societal Dystopias and Legal 
Utopias? Reflections on Visions Past and the Enduring Ideal of Criminal Codification’ (2000) 9 
Notts Law Jnl 25. P. H. Robinson, Criminal Law (New York: Aspen, 1997) 70-73, gives an exten- 
sive bibliography of Anglo-American literature on the topic. Among the recent calls for codifica- 
tion of the criminal law of England and Wales are: M. Arden, ‘Modernising Legislation’ [1998] 
PL 65; Lord Bingham of Cornhill, ‘A Criminal Code: Must Wait for Ever?’ [1998] Crim LR 694; 
Lord Justice Auld, A Review of the Criminal Courts of England and Wales (2001), paras 35-36. 

17 SeeT. H. Jones, ‘Judicial Review and Codification’ (2000) 20 LS 517, 520-521. 

18 Draft Criminal Code 4. 

19 This attribute is captured by B. Oppetit, Essai sur la codification (Paris: Presses universitaires de 
France, 1998) 26, who asks whether the codification debate ‘ra pas pris la dimension d'un véritable 
mythe, au sens d'une utopie de nature à conduire a la naissance de la cité idéale? 

20 Austin, n13 above, 341. This is not to endorse the critical view of the common law put forward by 
the authors of the Draft Criminal Code. For a more accepting view of the system of criminal law in 
Scotland, see T. H. Jones and M. G. A. Christie, Criminal Law (Edinburgh: Thomson/W. Green, 
3™ ed, 2003) Ch 14. Nor is it to concede that the differences between common law and statute are 
as great as is sometimes suggested. See, further, J. Waldron, ‘The Dignity of Legislation’ (1995) 54 
Maryland LR 633, 652. 

21 Austin, n 13 above, 342. 

22 T. M. Cooper, ‘The Common and the Civil Law — A Scot’s View’ (1950) 63 Harv LR. 468, 472. 

23 C.Varga, Codification as a Socio-Historical Phenomenon (Budapest: Akadémiai Kiadó, 1991) 166. Fora 
full discussion of the core features, see G. A. Weiss, “The Enchantment of Codification in the Com- 
mon-Law World’ (2000) 25 Yale Jnl of Int'l Law 435, 454—470. 
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Judges:”* The Draft Criminal Code offers something rather different from the civi- 
lian model. It is firmly within the Anglo-American tradition of consolidating in 
statutory form a body of law developed by the judiciary. 

Two explanations can be proffered for the lack of legislative activity in the 
criminal law. The first would focus upon the neglect (benign or otherwise) of 
the Westminster Parliament. For almost three centuries, the Scottish system of 
criminal law was the legislative responsibility of a predominantly English 
Parliament. For much of this period, codification would have been feared as a 
mechanism for imposing English criminal law in Scotland. This certainly 
would have been the case in the nineteenth century, in the face of the reform 
movements of the time.” The establishment of the Law Commissions in the 
1960s also raised the spectre of Anglicisation. It is revealing to find Sir Leslie (later 
Lord) Scarman, the inaugural chairman of the Law Commission of England and 
Wales, saying:*° 


It is time, for instance, that on both sides of the border the criminal law [be] sub- 
jected to a unifying process. . . . The problem of disparate legal solutions to the same 
problem according to whether it falls for decision north or south of the Border can 
be met fairly and squarely by codification. 


Following the Scotland Act 1998, the country has its own Parliament able to take a 
protective interest in the criminal law. The fear of legal imposition has largely 
gone. It is recognised that, as Lord Hope has suggested, ‘two very different systems 
of criminal law. . . can co-exist within a single state’*” From this perspective, leg- 
islative attention to the common law of crimes may simply be overdue. 

Thus a number of positive answers could be given to the specific question of 
what it is about Scotland today that should lead one to support codification of the 
criminal law. The first might be that codification should be supported simply 
because it fosters desirable legal values. There is inherent merit in the idea of a 
criminal code, irrespective of the opportunity cost and any disruption to the 
criminal justice system that would attend its introduction. The second answer 
would be that the existence of the Scottish Parliament means that codification is 
feasible. Given the persistent failure of the Westminster Parliament to codify the 
criminal law of England and Wales, that legislature could hardly have been 
expected to codify the criminal law of Scotland. Thirdly, the publication of the 
draft criminal code itself demonstrates that codification of the common law is 
possible (and presents one version of what a code might look like), although its 
authors appear to have been in doubt at one time.” To the extent that the relevant 


24 Sir George Mackenzie, The Laws and Customs of Scotland in Matters Criminal (Edinburgh, 1* ed, 
1678) 3. 

25 See Y Cairns, “The Influence of the German Historical School in Early Nineteenth Century 
Edinburgh’ (1994) 20 Syracuse Jnl of Int'l Law and Commerce 181. 

26 Sir Leslie Scarman, A Code of English Law? (Hull: University of Hull, 1966) 9. See also the discus- 
sion in T. H. Jones, ‘Criminal Justice and Devolution’ 1997 JR. 210, 213-217. 

27 Lord Hope of Craighead ‘The Place of a Mixed System in the Common Law World’ (2001) 35 
Israel LR. 1, 21. 

28 Draft Criminal Code 1: “Would it be possible to codify the common law parts of Scottish criminal 
law?’ 
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sources contain law, codification is practicable.” In the past, there have been those 
who have doubted the legal foundation of some crimes (including breach of the 
peace).*° 

A fourth argument would focus upon the new regime prevailing under the 
Human Rights Act 1998. This has rendered unsustainable any idea of a ‘flexible 
criminal law, characterised by a judicial power to manipulate the law and even 
declare new crimes’! (to the extent that those features may have been present). 
In fact, this particular contention may work against codification, as well as in 
favour of it. If there is a‘modern’ common law, rejuvenated (if not redeemed) by 
compliance with Convention rights, there may be less immediacy to the case for 
codification. 


THE MODERN COMMON LAW 


The Commentary makes much of the Lord Advocates Reference (No. 1 of 2001), as an 
example of why continued reliance upon the common law is undesirable. The 
High Court held that the definition of rape did not include a requirement that 
the will of the victim be overcome by force, overruling a precedent from the 
nineteenth century.” According to the authors of the draft code, ‘the High Court 
completely changed the law on rape, retrospectively reversing an understanding 
which had prevailed for over a hundred years’** The reader of this particular pas- 
sage might not appreciate that the authors had earlier indicated that such a change 
in the law was necessary. ° Would it have been better for the High Court to persist 
in applying an antiquated definition of rape, in anticipation of legislative activ- 
ity?°° This might have been regarded as a triumph of legal form over substance. 
In fact, there is no retrospectivity involved in a Lord Advocates Reference, where 
the decision of the court has no impact upon the immediate case.” It is a prospective 
decision. Indeed, a Lord Advocate’s Reference may be the only kind of judicial 
decision in the criminal law that is incapable of having any retrospective effect. 
There is a general sense in which all other judicial decisions (common law adju- 
dication or statutory interpretation) are retrospective. As Jerome Hall points out, 
‘it is the subsequent decision which reaches back into time and places the author- 
itative stamp of criminality upon the prior conduct.** The crucial issue is that of 





29 Austin, n 13 above, 332. 

30 See, for example, Gordon, n 8 above. 

31 Draft Criminal Code 8. 

32 2002 SLT 466. 

33 Charles Sweenie (1858) 3 Irv 109. 

34 Draft Criminal Code 8 n 28. The decision is also criticised by J. Chalmers,‘How (Not) to Reform the 
Law of Rape’ (2002) 6 Edin LR 388. See also P. W. Ferguson, ‘The Definition of Rape’ 2002 SLT 
(News) 163. 

35 Draft Criminal Code 3. 

36 There is an argument that if the courts resist the temptation to reform the law, it is more likely that 
Parliament will be pressurised into so doing. See M. Giles, Judicial Law-Making in the Criminal 
Courts: The Case of Marital Rape’ [1992] Crim LR 407, 409, 

37 See the observations of Lord Maclean in H.M. Advocate v H, 2002 SLT 1380, 1381. 

38 J. Hall, General Principles of Criminal Law (Indianapolis: Bobbs-Merrill, 2°* ed, 1960) 61. Hall does 
suggest, however, that ‘the inevitability of a slight, “normal” degree of retroactivity in judicial 
decisions provides no ground for tolerating it in its obvious manifestations. 
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the ‘quality of the adjudication’, rather than an absolute compliance with the prin- 
ciple of prospectivity’ (which is something of a distraction in this context). 

There is also a strong argument that the decision of the High Court was one 
that furthered the human rights of the (potential) victim of rape. The very essence 
of the European Convention on Human Rights is respect for human dignity and 
human freedom.” If this analysis is accepted, it can be concluded that there is no 
inconsistency between the decision of the High Court and the intention of the 
‘Westminster Parliament (as expressed in the Human Rights Act 1998). If this ana- 
lysis is not accepted, it does not provide an argument for codification. There is an 
intermediate position, which would involve the use of a statute to reform the law 
of rape (and perhaps sexual offences more generally). This has been the approach 
taken in England and Wales, most recently in the Sexual Offences Act 2003. Codi- 
fication is not necessary to effect a comprehensive restatement of the law of rape. If 
there is a need for reform, of course, a systematic review (and subsequent Act of 
the Scottish Parliament) might be more appropriate and efficient than a series of 
Lord Advocates References. 

The authors of the Commentary make a passing reference to the declaratory 
power of the High Court (to criminalise behaviour not previously defined as 
such*’), The most recent case cited is more than twenty years old. This is Khaliq v 
H.M. Advocate’? (where the supply of glue-sniffing kits was held to constitute the 
common law crime of causing real injury), decided more than one judicial gen- 
eration ago. As the authors of the Draft Criminal Code recognise, however, any 
purported exercise of the declaratory power would be unlawful under the 
Human Rights Act 1998 (as contrary to Article 7 of the European Convention 
on Human Rights, which sets out the fundamental freedom from retroactive 
criminal offences and punishment). Codification is not necessary to stop Scot- 
tish judges creating new crimes (something that they have not done habitually), 
even though the authors of the draft code may have ‘lingering doubts **. 

Too much could be made of the perceived weakness of the common law sys- 
tem, when subjected to human rights scrutiny.” Provided that it meets the quali- 
tative standards of accessibility and foreseeability;*° the common law can be 
sufficiently certain to meet the requirements of Convention rights. The European 
Court of Human Rights has indicated its acceptance of ‘rules of common law or 
other customary law’.”’ It has been acknowledged that it is appropriate for a court 
to clarify the existing elements of a common law offence, and to adapt it ‘to new 
circumstances which can reasonably be brought under the original conception of 


39 ibid. 

40 S.W. v United Kingdom; C. R. v United Kingdom (1996) 21 EHRR 393, para 44/42. 

41 See Jones and Christie, n 20 above, 22-29, 

42 1984 JC 23. Not all would see this case as exemplary of an exercise of the declaratory power, but 
the point is not relevant to the current discussion, and can be conceded. 

43 Draft Criminal Code 14. 

44 ibid. 

45 SeeT. H. Jones, ‘Common Law Crimes and the Human Rights Act 1998’ 2000 SLT (News) 95. 

46 See Sunday Times v United Kingdom (1979) 2 EHRR 245, para 9. 

47 Gay News Ltd. v United Kingdom (1983) 5 EHRR 123, para 6. See also Wingrove v United Kingdom 
(1997) 24 EHRR 1; Steel v United Kingdom (1999) 28 EHRR 603. 
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the offence’*® The test is whether the development is ‘consistent with the essence 
of the offence and could reasonably be foreseen’.*” The fundamental freedom 
from retroactive criminal offences should ‘not be read as outlawing the gradual 
clarification of the rules of criminal liability through judicial interpretation from 
case to case’.”° 

Contemporary Scottish judges recognise that there are limits to their powers 
and that there are some issues best left to Parliament. There is also an appreciation 
that it is their duty, where necessary, to clarify the limits of common law crimes. 
The important decision in Webster v Dominick,” effectively replacing the common 
law crime of shameless indecency with one of public indecency, indicates the 
modern approach of the High Court to reducing the scope of vague common 
law crimes.” It has become evident that there is no ratchet effect in the common 
law of crimes. A similar exercise in delimitation has been conducted in respect of 
breach of the peace. In Smith v Donnelly” there was an effort to identify with suf- 
ficient certainty the core elements of the actus reus of the most flexible of common 
law crimes. The result of this process received the endorsement of the European 
Court of Human Rights in Lucas v United Kingdom” (a decision on admissibility). 
It considered ‘that the definition of the offence of breach of the peace as stipulated 
in Smith v Donnelly. . . is sufficiently precise to provide reasonable foreseeability of 
the actions which may fall within the remit of the offence’? These developments 
are relevant to codification. The Scottish courts are showing an ability to deal 
with the relevant human rights issues in the common law context. Roscoe Pound 
identified as one of the historical circumstances that have led to codification that 
‘the traditional element of the law for the time being has substantially exhausted 
its possibilities, so that a new basis is required for ajuristic new start?*° Enough has 
been said to suggest that this may not be true of Scotland. 








48 X Ltd and Yv United Kingdom (1982), case no 8710/79, para 9. This was a decision of the European 
Commission of Human Rights. 

49 S.W. v United Kingdom, C. R. v United Kingdom, n 40 above, para 36/34. 

50 ibid. See also Streletz et al v Germany (2001) 33 EHR.R 31. 

51 2003 SLT 975, applied in MacLean v Bott, 2003 SCCR 547. These decisions build upon Paterson v 
Lees, 1999 JC 159, and Geddes v Dickson, 2001 JC 69. It appears that the authors of the draft code even 
regard decisions limiting the scope of common law crimes as undesirable. In an article published 
after the Draft Criminal Code, one of its authors refers to ‘the well recognised crime of shameless 
indecency’, commenting that ‘radical redefinition of crimes such as shameless/public indecency. . . 
arguably exceeds appropriate limits and is in danger of usurping the authority of the Scottish 
Parliament’ (P. R. Ferguson, ‘Codifying Criminal Law (1): A Critique of Scots Common Law’ 
[2004] Crim LR 49, 58, making reference to Webster v Dominick). This seems a little unfair to the 
High Court. In Webster v Dominick, Lord Justice Clerk Gill adopted the criticism of shameless 
indecency that it rendered ‘open to prosecution some forms of private conduct the legality of 
which should be a question for the legislature’ (983). This suggests a respect for the different roles 
of court and legislature. 

52 The approach typified by cases such as Watt v Annan, 1978 JC 84, and McLaughlan v Boyd, 1934 JC 19 
(both now overruled), is a thing of the past. 

53 2002 JC 65, applied in Jones v Carnegie, 2004 SCCR. 361. 

54 (2003) 37 EHRR CD86. 

55 ibid CD89. 

56 R. Pound, ‘Codification in Anglo-American Law’, in B. Schwartz (ed), The Code Napoleon and the 
Common Law World (New York: New York University Press, 1956) 278. 
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A GOOD AND COMPLETE CODE? 


Austin notes that when one looks to ‘the expediency of codification in this or that 
community. . . a doubt may arise?” This is because ‘we must contrast the existing 
law — not with the beau idéal — of possible codes, but — with that particular code 
which an attempt to codify would then and there engender” What is sought is a 
code that is both good and complete.” It is suggested that there are two principal 
criteria for assessing the merits of the Draft Criminal Code.®° The first is the extent 
to which it contains a comprehensive account of the requirements of the criminal 
law. The second is whether these stipulations are communicated effectively. The 
aim here is not to provide an exhaustive review of the draft code, but to demon- 
strate a methodology and to illustrate some problem areas. 

In terms of comprehensiveness, the draft code seems bound to disappoint. The 
omission of all offences relating to misuse of drugs and road traffic may be more 
significant than the authors are willing to concede.“ Lindsay Farmer has ques- 
tioned the claim to legitimacy of a code that does not include those criminal 
offences that concern or touch the life of the community most immediately’. 
He has in mind offences under the Misuse of Drugs Act 1971. (The fact that mis- 
use of drugs (and road traffic) offences fall among the matters reserved to the 
Westminster Parliament, under the Scotland Act 1998, does not affect this argu- 
ment of principle. It would be inconvenient, but not impossible, for a criminal 
code to include a limited number of offences that could not be amended by the 
Scottish Parliament.®) More prosaically, it can be suggested that the focus upon 
the common law has led to a partial code. If the aim of a code is to make the 
criminal law accessible, it should contain in one document the principal crimes 
in the jurisdiction. If not, it must undermine the bold ambition of the codifiers 
that ‘Scotland would have one of the best criminal codes in the world?®* Thus the 
account of homicide in the draft code is incomplete, since it omits the statutory 
offences of causing death by dangerous driving and causing death by careless driv- 
ing while under the influence of drink or drugs. From the perspective of codifi- 
cation, it is surely undesirable to have overlapping provisions dispersed between 
different statutes in this way. It must have a deleterious impact upon the accessi- 











57 Austin, n 13 above, 342. 

58 ibid. 

59 ibid 331. The concept of ‘completeness’ should be treated with some caution. No one would argue 
today that a criminal code should include every single statutory offence, however minor. Many of 
these (regulatory) offences are better located in subject-specific statutes. 

60 See.P. H. Robinson M. T. Cahill and U. Mohammad, ‘The Five Worst (and Five Best) American 
Criminal Codes’ (2000) 95 Northwestern Univ LR 1. Robinson et al. actually identify five 
criteria for assessing criminal codes, but only two are adapted for use here (since these cover the 
issues most relevant to the current discussion). This entertaining article is recommended to any- 
one who believes in the inherent superiority of a criminal code. See also P. H. Robinson, ‘Struc- 
turing Criminal Codes to Perform Their Function’ (2000) 4 Buffalo Crim LR 1. 

61 Draft Criminal Code 7. 

62 L. Farmer, Enigma: Unravelling the Draft Criminal Code’ (2002) 7 SLPQ 68, 75. 

63 See, further, the text accompanying nn 113-114, following, for a practical suggestion as to how this 
might be achieved. It is noteworthy that the French Criminal Code was amended in 1994, to 
incorporate the principal drug offences. 

64 Clive and Ferguson, n 2 above, 86. 

65 Road Traffic Act 1988, ss 1 and 3A, respectively (as substituted by the Road Traffic Act 1991). 
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bility of the law; it offers little substantive improvement on the status quo. On the 
positive side, it is a merit of the draft code that it does not make provision for the 
continuation of common law offences.®° This is a logical necessity for a criminal 
code that seeks to confirm the statutory basis of the criminal law. By so doing, it 
seeks to ensure proper notice of the law’s requirements. The significance of this 
advance is undermined, however, by the fact that many statutory offences will 
remain uncodified. The promise of an organised criminal law is not fulfilled. 

The second criterion is that of effective communication. Are the provisions of 
the Draft Criminal Code written in a way that makes them readily understandable? 
It has the conventional appearance of a ‘British’ statute: it reads as a document writ- 
ten by a group of lawyers for other lawyers to read and use. This may make the 
criminal law more convenient to those who work within the criminal justice sys- 
tem, but this is not the same thing as making the law accessible to the layperson. 
(There is an argument that codification could help to make the law more available 
to the public, via the indirect route of consultation with a lawyer.”’) From this 
perspective of accessibility, the structure of the draft code may not be particularly 
helpful. It begins with rules setting the conditions for criminal liability (rules of 
adjudication or decision, addressed primarily to those who must apply the law). 
These can also be found interspersed throughout the code.® The rules of conduct, 
which identify what is prohibited by the criminal law, follow.” It is these latter 
rules that are of most relevance to a criminal codes public audience, since they are 
intended to provide guidance (if needed”) on the behaviour that the criminal law 
prohibits and for which it imposes punishment.” The draft code could have 
started with these. A useful comparison can be drawn with the structure of the 
Road Traffic Act 1988 (as amended by the Road Traffic Act 1991). This is a complex 
statute, but it opens with an account of the principal driving offences. 

It is vital to the success of a criminal code that the rules of conduct be expressed 
clearly and simply. Less clarity can be tolerated for rules of adjudication. Paul 
Robinson et al. make the point well: 


While the public can be told rather easily and clearly that ‘[y]ou may not cause bod- 
ily injury or death to another person, . . . adjudicators need numerous and intricate 
rules to determine whether the injurer ought to escape liability because, for exam- 
ple, he or she had no culpability, was insane, or mistakenly but reasonably believed 
that the force used was necessary for self-defence. 








66 s2, 

67 Austin, n 13 above, 327. 

68 See, for example, ss 37(2) and 38(2)—(6) of the Draft Criminal Code. 

69 This functional distinction can be traced back to J. Bentham, An Introduction to the Principles of Mor- 
als and Legislation (London: Methuen, ed by J. H. Burns and H. L. A. Hart, 1982) 302-303. See also 
P. Alldridge, ‘Rules for Courts and Rules for Citizens’ (1990) 10 OJLS 487; P. H. Robinson, 
‘A Functional Analysis of Criminal Law’ (1994) 88 Northwestern Univ LR 857. 

70 The point has been made often that no one needs to refer to a criminal code to discover that 
murder or rape is contrary to the law. 

71 Compare the suggestion of A. Watson, Sources of Law, Legal Change, and Ambiguity (Edinburgh: T. & 
T. Clark, 1984), Ch VI, for a ‘two-tier law’. This would consist of ‘front-rank law immediately 
comprehensible to most citizens’ and a second rank of greater depth, offering a commentary on 
the law (112). He sees criminal law as suitable for this treatment (125). 

72 Robinson et al., n 60 above, 4. 
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It is arguable that the rules of conduct in the Draft Criminal Code could be both 
easier to find and more clearly expressed. If the aim of codification is indeed to 
make the criminal law more accessible and more understandable to the public, a 
more radical approach may be necessary. The rules of conduct in a criminal code 
can be written in everyday language, with simple proscriptions.” This argument 
can be illustrated by reference to the treatment of murder. Homicide is located in 
Part 2 of the draft code, under the unhelpful heading, ‘Non-Sexual Offences 
Against Life, Bodily Integrity, Liberty and Other Personal Interests’. The defini- 
tion of murder is in section 37(1): 


A person who causes the death of another person with the intention of causing such 
a death, or with callous recklessness as to whether such a death is caused, is guilty of 
the offence of murder. 


This is followed by an exemption for doctors engaged in medical treatment (sec- 
tion 37(2)): 


Notwithstanding anything in section 9 (Intention), a registered medical practi- 
tioner, or a person acting under the direction of such a practitioner, who, acting 
with the consent of a patient or with lawful authority, does anything reasonably 
and in good faith with the primary purpose of relieving the patient’s pain or dis- 
comfort is not regarded as intending to cause the death of the patient merely because 
the practitioner or other person foresees that the death is certain or almost certain to 
occur earlier than it otherwise would. 


This latter provision will be impenetrable to all but the legally trained. It is mis- 
placed in a section giving the basic definition of murder. It is worth noting that 
the common law appears to deal adequately with this situation by the simple 
expedient of requiring that intent to kill be evil.” That particular option is not 
open to the draft criminal code, since it eschews the use of such an overtly mor- 
alistic term. 

The draft code does not seem to utilise the clearest language available for com- 
munication with the public.” The most radical alternative would be a provision 
that proscribes homicide in these simple words: 


You may not cause the death of another person.” 


This subsumes all the relevant offences (including murder and culpable homi- 
cide). The underlying idea is that what a criminal code should convey is that it is 
forbidden to kill another person. However remote the possibility, it would be 
undesirable for someone to examine a criminal code, looking for those circum- 
stances where it would be lawful to kill. (This is why some even argue that 
it can be counterproductive for the public to have easy access to rules of 








73 See P. H. Robinson, Structure and Function in Criminal Law (Oxford: Clarendon Press, 1997). 
74 Drury v H.M. Advocate, 2001 SLT 1013. 
75 Contrast the clarity of expression in the French Criminal Code (s 221-1): ‘Le fait de donner volon- 


tairement la mort a autrui constitue un meurtre’ 
76 This is adapted from Robinson, n 73 above, 213. 
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adjudication.”’) The rules concerning mens rea requirements, labelling and punish- 
ment would appear elsewhere in the code (or even in a separate document”). As 
rules of importance to the adjudicator, it would be appropriate for these to be 
expressed in more technical language. 

Although the result might be a clear rule of conduct, there are difficulties in 
restricting the mental element to a rule addressed to adjudicators. R. A. Duff has 
suggested that, ‘without some indication — explicit or implicit — of a fault “ele- 
ment”, the prohibitions addressees will have no clear idea of how they may or 
may not behave?” It also seems too radical a departure from current legal practice 
to command acceptance. Thus an alternative could be a section — labelled murder 
— which provides: 


You may not cause the death of another person, either intentionally or with callous 
recklessness.*° 


Ifa different tone is preferred, the code could declare: 


It is murder to cause the death of another person, either intentionally or with callous 
recklessness. 


This diverges from the traditional style adopted by the authors of the draft code. It 
is not suggested, of course, that the formulations given above are the only appro- 
priate ones. The aim is to demonstrate a method of drafting that might be suitable 
for a rule of conduct in a criminal code. It is essential that any code provision 
maintain the moral clarity of the common law. There seems little point in repli- 
cating a way of writing criminal legislation that, elsewhere in the United King- 
dom, has failed to make the criminal law accessible. A Scottish code should be 
aiming to transcend the intellectual constraints of the forms of drafting tradi- 
tional to the United Kingdom. It would be ironic if one outcome of devolution 
was for Scotland to join the Anglo-American family of criminal law. 








77 See M. Dan-Cohen, ‘Decision Rules and Conduct Rules: On Acoustic Separation in Criminal 
Law’ (1984) 97 Harv LR 625. A strong critique is made by R. Singer, ‘On Classism and Disso- 
nance in the Criminal Law: A Reply to Professor Meir Dan-Cohen’ (1986) 77 Jnl of Crim Law 
and Criminology 69. 

78 See Robinson, n 73 above, There is nothing particularly modern about this suggestion. It surfaced 
in Prussia at the end of the eighteenth century, when active consideration was given to drafting 
two codes: one addressed to educated citizens, and one for use by legal experts. See Weiss, n 23 
above, 468-469, For criticism of Robinsons approach, see R. A. Duff, ‘Rule-Violations and 
Wrongdoings’, in S. Shute and A. P. Simester (eds), Criminal LawTheory: Doctrines of the General Part 
(Oxford: Oxford University Press, 2002), Ch 3. Duff emphasises the declaratory function of a 
criminal code. 

79 Duff, ibid, 69. This point may have less force in relation to homicide than some other crimes. For 
discussion, see P. Alldridge, ‘Making Criminal Law Known’, in Shute and Simester, op. cit., Ch 5, 
113-115. 

80 ‘Callous recklessness is the term used in the Draft Criminal Code. Its use here indicates neither 
acceptance that the traditional term, ‘wicked recklessness’, needs amendment, nor that ‘callous’ is 
the best alternative. 

81 This version is modelled closely upon the French Criminal Code. See n 75, above. Exception 
should not be taken to the suggestion that Scotland might look to Paris, rather than Westminster, 
for guidance in constructing a criminal code. 
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THE METHODOLOGY OF CODIFICATION 


Austin recognises the importance ofa practical question in respect of codification: 
‘Are there men [and women], then and there, competent to the difficult task of 
successful codification?” The authors of the draft code have spent some time 
defending the legitimacy of their efforts, as self-appointed codifiers. They are 
entirely correct to assert that everybody has the right to make responsible and 
constructive suggestions for legislation:® The origin of a criminal code might, 
however, have some impact upon its legitimacy. Markus Dubber expresses this 
point strongly: “The question of how it is drafted and by whom cannot be ignored 
if the code is to meet its function of legitimating — or at least facilitating the legit- 
imation of — penal law’** A weaker form of the argument would point out that 
codification of the criminal law is not simply a technical exercise. It presupposes 
the existence of consensus as to the appropriate concept of a code and on those 
values to be reflected in it. The draft code mirrors the authors’ own choices on 
these matters. The involvement of the Scottish Law Commission adds an addi- 
tional dimension: it removes the draft code from the academy. The code is labelled 
‘unofficial’, but it is published under the patronage of the Commission.” This 
may cause some confusion as to responsibility for its contents, which could be 
problematic in respect of the changes to the law put forward by the authors of 
the draft code. It is a recognised feature of codification that ‘its motivation is 
always more than mere form’*° Even when it takes the appearance of a restate- 
ment of existing law, improvement invariably forms part of any argument for 
codification.” The Draft Criminal Code is no exception. In a formal sense, of 
course, legitimacy for any law reform proposal may come from its subsequent 
adoption and enactment (if these occur). At the substantive level, however, the 
potential difficulty remains that the draft code contains a number of major (and 
potentially controversial) reforms, any one of which would merit the sustained 
attention of the official? Scottish Law Commission, rather than its ‘unofficial’ 
subsidiary. It is surely possible that an accumulation of proposals to change the 
law, or one particularly controversial suggestion,®* could be enough to derail a 
codification project. Four representative examples will suffice to illustrate the 
point. These are presented in the order in which they appear in the draft code. 





82 Austin, n 13 above, 342. 

83 Draft Criminal Code 5. 

84 M. K. Dubber, ‘Penal Panopticon: The Idea of a Modern Penal Code’ (2000) 4 Buffalo Crim LR. 
53, 81. For the contrary view (that guidelines are needed), see A. P. Simester and G. R. Sullivan, 
Criminal Law: Theory and Doctrine (Oxford: Hart, 2™ ed, 2003) 126-127. 

85 The Law Commissions Act 1965, s 3(1)(a), imposes a duty ‘to receive and consider any proposals for 
the reform of law which may be made or referred’ to it (emphasis added). The decision to publish 
must be discretionary. 

ee PA Macdonald, ‘Recommissioning Law Reform! (1997) 35 Alberta LR 831, 835. 
ibid. 

88 For example, the combined effect of s 31 and Sched 1 is to provide for a maximum sentence for 
murder of life imprisonment (rather than the current mandatory sentence). It seems rather bold 
for the Scottish Law Commission to associate itself with this proposal, given that the Law Com- 
mission has felt unable to address the issue in England and Wales, in the absence of a request from 
the Home Secretary. See Law Commission, Partial Defences to Murder, Report No 290 (2004). 
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Section 9 — Intention 

The draft code includes an extended (partial) definition of intention: ‘without 
restricting the ordinary meaning of intention . . . a person is treated as intending 
a result of his or her act, if at the time of the act, the person foresees that the result 
is certain or almost certain to occur’. To date, Scots criminal law has managed to 
avoid the difficulties, experienced by courts elsewhere in the United Kingdom, 
that have resulted from an unwillingness to treat intention as a concept readily 
understood by jurors. The phrase ‘almost certain’ is a twin of the ‘virtually 
certain’ test now favoured by the House of Lords.® It is difficult to see why anyone 
would wish to follow the example of English law. It is not a necessary feature of a 
criminal code that it defines mental states.” The Scottish Law Commission has in 
the past indicated that there is no need to provide a statutory definition of basic 
mens rea terms.” It is unclear whether it is now relinquishing that view. If it is 
thought desirable to follow the criminal law of England and Wales, it might be 
more sensible to utilise the draft statutory definition proposed for that jurisdic- 
tion, rather than the common law test (that reflects the outcome of an unsatisfac- 
tory series of decisions). The Draft Offences against the Person Bill 1998 
provides: 


A person acts intentionally with respect to a result if 

(a) itis his purpose to cause it, or 

(b) although it is not his purpose to cause it, he knows that it would occur in the ordinary 
course of events if he were to succeed in his purpose of causing some other result. 


This definition avoids the somewhat obscure notion of relative certainty, which 
must be advantageous to a definition of intention. 


Section 24 — Necessity 

In providing for a defence of necessity, the draft code follows the modern 
common law.” The departure is that homicide, if done to save human life, 
is not excluded from the scope of the defence.” This is a difficult proposal, 
morally” as well as legally, although not flagged as such by the authors of the 
draft code. The doctrinal uncertainty is that of providing a justification for killing 
a victim, outside the rubric of self-defence.”° The authors of the draft code could 





89 Rv Woollin [1999] 1 AC 82. 

90 See Dubber, n 84 above, 75~76. 

91 Scottish Law Commission, The Mental Element in Crime, Sco Law Com No 80 (1983). 

92 cl14(1). Although published by the Home Office, the definition is the outcome of close collabora- 
tion with the Law Commission. 

93 Moss v Howdle, 1997 JC 123. 

94 The draft code similarly extends the defence of coercion to homicide: s 29. 

95 For a view opposed to the consequentalism adopted by the authors of the draft code, see J. M. 
Finnis, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980) 119; and also J. McEwan, 
‘Murder by Design: The “Feelgood-Factor” and the Criminal Law’ [2001] Medical LR 246, 
246-248. 

96 See Simester and Sullivan, n 84 above, 637. J. M. Finnis, ‘Bland: Crossing the Rubicor (1993) 109 
LOR 329, 337, refers to ‘the law's acceptance, hitherto, that civilised relationships should have no 
truck with choices intended to terminate the lives of innocent people’ 
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be right in their approach, but the proposal should be a controversial one. It is 
precisely the kind of fundamental change to the law that one might have expected 
to be subject to full scrutiny by the Scottish Law Commission, before any legis- 
lative proposal is made. 


Section 38 — Culpable homicide?” 

Subsection 4, paragraph (a) of this provision purports to extend the scope of pro- 
vocation to words as well actions. In so doing, it is following the Homicide Act 
1957, section 3, which applies in England and Wales. It does so precisely at a time 
when the scope of the partial defence has been under review by the Law Com- 
mission in that jurisdiction, partly because of its impact upon killings in the con- 
text of domestic violence.”® In Ireland, the Law Reform Commission has 
examined provocation.”? On any view, this subject merits equivalent considera- 
tion in Scotland, before legislative reform should be considered. 


Section 90 — Making off without payment 

This is a new offence, modelled upon section 3 of the Theft Act 1978. By way of 
justification, the authors of the draft code allude to the difficulty of securing a 
conviction for theft or fraud, ‘because of the need to prove contemporaneity 
between the intention not to pay and the appropriation of the goods. If there is a 
‘gap’ in the code that needs to be filled by this offence, it does not seem to have 
been one that has surfaced in the common law crimes of theft and fraud. There 
may be a need for this offence, but more evidence would be needed to justify the 
creation of a new crime.” 


CONCLUSION 


As an abstract proposition, codification is very attractive. Who but the unenligh- 
tened could favour the ‘Slippery precedents’ of the common law? Who would 
seek to argue that the criminal law should not be certain, clear, democratically 
legitimate and rational? The challenge is to draft a code that lives up to these lofty 
objectives. Language is inexact; the ways of inflicting harm upon others are too 


numerous to specify in advance.” There are limits to how much uncertainty can 





97 Generally, this is a poorly drafted section. It combines a definition of culpable homicide with 
partial defences to murder. It contains a relatively simple rule of conduct (s 38(1)), as well as rules 
of adjudication (ss 38 (2) to (6)), which will be obscure to all but the initiated. 

98 See Law Commission, n 88 above. The Law Commissions conclusion — that a thorough review of 
the structure of the law of homicide in England and Wales is necessary — reinforces the argument 
in the text, 

99 Law Reform Commission, Consultation Paper on Homicide: The Plea of Provocation, LRC CP-27- 
2003 (2003). 

100 The same point applies also to the expansion of existing statutory offences in s 94 (Presence with 
intent to commit an offence) and s 95 (Possession of tools with intent to commit an offence). These 
are precisely the kinds of unrestrained change to the criminal law that merit careful scrutiny. 

101 C. Dickens, Bleak House (London: Bradbury & Evans, 1853) 2. 

102 See D. M. Kahan, ‘Some Realism about Retroactive Law-Making’ (1997) 35 Roger Williams Univ 
LR 95,99. 
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be legislated away.’ It is important that a society's rules of conduct indicate what 
the criminal law prohibits, and what is expected of the public. It is on this basis 
that most people are able to avoid serious criminality. From that pragmatic stand- 
point, it is probably unimportant whether the criminal law has a judicial or legis- 
lative foundation. If there is merit in the traditional, common law approach to 
crimes in Scotland, it is that it proceeds from a set of principles of a plain, moral 
nature. There may be some advantage to this pre-modern approach, with its reli- 
ance upon concepts such as evil intent’ and ‘wicked recklessness’. These reflect a 
recognition ‘that what is ultimately in issue is the community’s moral judgment, 
and not the satisfaction of a legal formula’ The ability of the modern common 
law to comply with the requirements of Convention rights (under the Human 
Rights Act) permits movement beyond an unavailing search for certainty. What 
continued reliance upon the common law cannot satisfy, of course, is the codifiers’ 
argument that, in a democracy, the legislature is a more appropriate forurn for the 
creation and amendment of law’. If that version of the separation of powers 
argument is felt to be decisive, codification may be the answer. Absent codifica- 
tion, of course, the Scottish Parliament could continue to delegate (de facto) 
responsibility for the common law of crimes to the judiciary.”° Nor is there any 
reason why the Scottish Parliament could not pass statutes to reform or consoli- 
date aspects of the criminal law, without seeking codification. This would be 
incremental change, in contrast to the disruptive change represented by codifica- 
tion." It may be that “reform by instalments” is more realistic than comprehen- 
sive codification (given the constraints on the time of parliamentarians). ®® The 
paradox of codification is that it would introduce uncertainty into the criminal 
law (at least initially). The code would need to be interpreted; its relationship to 
the existing law would have to be worked through. The results of this process are 
not predictable. Of course, if codification is regarded as a valuable exercise in its 
own right, this will be seen as a price worth paying. 

The argument about codification of the criminal law in Scotland is no longer 
an abstract one. There is a Draft Criminal Code. The doctrinal argument for codifi- 
cation cannot be divorced from the quality of the code under consideration. It 





103 See, generally, W. Brugger, ‘Concretization of Law and Statutory Interpretation’ (1996) 11 Tulane 
European and Civil Law Forum 207. G. Williams, ‘Finis for Novus Actus?’ [1989] CLJ 391, 414, refers to 
the ‘particular difficulty [that] attaches to an attempt to set the generalisations of moral philoso- 
phers into the concrete ofa legal rule? 

104 G. H. Gordon, ‘Subjective and Objective Mens Red (1975) 17 Crim Law Quart 355, 390. See also 
A.W. Norrie, After Woolli# [1999] Crim LR 532, 541-544. 

105 Draft Criminal Code 11. 

106 The allusion is to the (problematic) argument for the legitimacy of the common law founded on 


the inactivity of legislators. If the latter do not use their power to override the decisions of the 
courts in an area of law, their consent (if not approval) can be assumed. 
107 It will be appreciated that these terms are used in a descriptive sense. The outcome of disruptive 


change can be beneficial. 
108 A. Eser, ‘Major Stages of Criminal Law Reform in Germany’ (1996) 30 Israel LR 28, 33. In Eng- 


land and Wales, the Law Commission has produced a series of draft bills that could form the basis 
for a criminal code. An explanation of the policy underpinning this approach is given in Legislat- 
ing the Criminal Code: Offences Against the Person and General Principles, Law Com No 218 (1993), paras 
1.1—-1.14. For criticism, see E. Steiner, ‘Codification in England: The Need to Move from an Ideo- 
logical to a Functional Approach — A Bridge too Far?’ (2004) 25 Statute LR. 209, 220. 
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could not be argued that any code would be superior to the existing system 
of criminal law. Three features of the draft code have been emphasised. The 
first is that it does not give a comprehensive account of the criminal law. It is 
the quality of completeness (or something approaching it) that distinguishes a 
code from other styles of legislation.” The disappointment in this respect 
may be the result of labelling. Although published as A Draft Criminal Code 
Jor Scotland, the legislative proposal itselfis headed, ‘Draft Criminal Law (Scotland) 
Bill. It appears that it may not be intended to be a code at all (in the normal 
understanding of that concept). The second is the less than optimal organisation 
and presentation of those rules of conduct and adjudication that it does contain. 
It appears uninfluenced by modern academic thinking about how best to com- 
municate the law’s commands. The third is the way in which the draft code con- 
tains substantial and controversial reform proposals, without these having 
received the scrutiny of the Scottish Law Commission. This may impact upon 
its legitimacy. 

It is crucial to the effectiveness of a criminal code that it tracks the views of the 
community.’ There are sophisticated methods available to achieve this, invol- 
ving focus groups, opinion polls, and the like. It is quite impossible to replicate 
these kinds of process by discussions among a group of law professors." Informa- 
tion technology opens up immense possibilities for widening access to a criminal 
code." It is not fanciful to suggest that a criminal code could be drafted as a web- 
based document, with hypertext links between related provisions.'” Indeed, this 
offers a practical solution to the problem of organising the criminal law under the 
conditions of devolved government (with offences distributed across statutes pro~ 
duced by two legislatures)."* These are not arguments for some kind of academi- 
cally ideal code. It is to suggest, however, that the production ofa nation’s criminal 
code is important enough to merit the investment of appropriate resources. It is 
for those in Scotland to decide on both the principle of codification and the mer- 
its of the Draft Criminal Code. If an observation from outside the jurisdiction is 
permitted, however, it is that more ambition and innovation may be needed to 
make codification worthwhile. 











109 See Sir Leslie Scarman , ‘Codification and Judge-Made Law: A Problem of Coexistence’ (1966) 42 
Indiana Law Journal 355, 359. 

110 See Robinson, n 73 above, 194-195. 

111 Draft Criminal Code 5. This is not to disregard the (limited) consultation exercise conducted in 
respect of the draft code. For an account of this, see P. R. Ferguson, ‘Codifying Criminal Law (2): 
The Scots and English Draft Codes Compared’ [2004] Crim LR. 105, 106. 

112 See Dubber, n 84 above, 92-97. 

113 See M. K. Dubber, ‘Reforming American Penal Law’ (1999) 90 Jnl of Crim Law and Criminology 
49, 87—100; T. F. Blackwell, Finally Adding Method to Madness: Applying Principles of Object- 
Oriented Analysis and Design to Legislative Drafting’ (1999-2000) 3 New York Univ Jnl of Legis 
and Public Poly 227. 

114 See M.-F Moens M. Logghe and J. Dumortier, ‘Legislative Databases: Current Problems and Pos- 
sible Solutions’ (2002) 10 International Jnl of Law and Information Technology 1. 
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Post-Contractual Good Faith - A Further Change in 
Judicial Attitude! 


André Naidoo* 


INTRODUCTION 


In recent years the post-contractual duty of good faith has been the subject of 
considerable judicial debate in a number of cases.*Although these cases address 
the notion of a general post-contractual duty, they have all been in the context 
of the duty imposed upon the assured. Such a duty only serves to benefit the 
insurer and can create an imbalance in the absence of any reciprocal post-contrac- 
tual obligations on the insurer. However, more recently, the perceived mutuality 
of the good faith duty inspired the Court of Appeal in Drake Insurance ple v Provi- 
dent Insurance plc’ to develop further, the duty imposed upon insurers.* The impor- 
tance of this further shift in judicial attitude is a welcome development that 
should not be understated. It means there is a further constraint on the conduct 
of insurers during performance of the contract, a contract that is all too familiar 
with, not only commercial parties, but also consumers. 

The development of the insurers duty raises a number of crucial issues. Firstly, 
the extent of the obligation owed; secondly, the remedy for a breach of the duty 
and finally, the significance of such a development in the wider context. These 
issues have to be approached with a view to the perceived mutuality of the duty, 
and consequently, the rather confused backdrop of the assured’s post-contractual 
duty which has been in retreat in recent years.” 





*Lecturer in law, De Montfort University. I am grateful to Professor Robert Merkin, Professor David 
Oughton and an anonymous referee for their helpful comments. The usual disclaimars apply. 


1 This title is a reference to the paper published in an earlier volume of this review, H. Y. Yeo, ‘Post 
Contractual Good Faith-Change in Judicial Attitude?” (2003) 66 MLR 425. 

2 Manifest Shipping Co. Ltd. v. Uni-Polaris Shipping Co. Ltd and Others, (The Star Sea) [2001] UKHL/1; 
[2001] 1 Lloyd’s Rep 389; K/S Merc-Scandia XXXXII v Underwriters of Lloyd’s Policy No. 25T 1054 & 
Others, (The Mercandian Continent), [2001] EWCA Civ 1275; [2001] 2 Lloyds Rep 563, (CA); Agapitos 
v Agnew, (The Aegeon) [2002] EWCA Civ 247; [2002] 2 Lloyd's Rep. 42. 

3 [2003] EWCA Civ 1834; [2004] Lloyds Rep. 268, Reversing the first instance decision of Moore- 
Bick J. [2003] EWHC 109; [2003] Lloyds’ Rep. I.R.793. 

4 The arguments submitted in Drake v Provident about the insurer's duty were based on the decision of 
Colman J. in Strive Shipping Corporation v Hellenic Mutual War Risks Association, (The Grecia Express) 
[2002] EWHC 203; [2002] 2 Lloyd's Rep. 88. On the insurer's duty applying to the claims handling 
process see the Court of Appeal re-insurance cases of Gan Insurance v Tai Ping Insurance (No. 2) [2001] 
EWCA Civ 1047, [2001] Lloyds Rep. IR. 667 and Eagle Star Co Ltd v J N Cresswell & Another [2004] 
EWCA Civ 602. 

5 Black King Shipping v Massie (The Litsion Pride) [1985] 1 Lloyds Rep. 437 represents the high-point of 
this post-contractual duty. Subsequently, recent cases in n 2 above, have restricted the scope of the 
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The insurer’s general duty of good faith 


The pre-contractual good faith obligation of the assured is well known. The 
assured must disclose all facts that are material from the perspective of the ‘prudent 
insurer: However, the duty in section 17 is mutual, so the assured can expect the 
insurer to disclose all facts that are material to the nature of the risk or recoverabil- 
ity of a claim from the perspective of the prudent insurer.’ For example, an insurer 
should disclose that he is aware that a house on which fire insurance is proposed, 
has, in fact, been demolished.’ 

In the light of such pre-contractual mutuality, it follows that any post-contrac- 
tual duty should also be mutual. In relation to insurers and re-insurers, there are 
two distinct facets to their post-contractual duty. The duty could apply to 
the insurers conduct in the course of the claims handling process.” In addition, 
the duty could apply to the insurers decision to avoid the contract. In fact, on 
the latter, in Pan Atlantic, Lord Lloyd observed that ‘there may be circumstances 
in which an insurer, by asserting a right to avoid for non-disclosure, would him- 
self be guilty of want of utmost good faith’ It is this aspect of the insurer’s duty 
that has been raised most recently by the Court of Appeal in Drake.” 


THE FACTS AND DECISION IN DRAKE 


The first line of the leading judgment in Drake observes that the facts might have 
been devised by a‘committee of law professors with the express design of giving 
rise to points of interest and difficulty’ “It concerned an action for contribution by 
Drake against Provident on the basis that they were insurers of the same loss to a 
third party arising from a car accident. The car, driven by the assured’s wife, was 
insured by Provident and the assured’s wife was a named driver. In addition, the 
wifes own policy with Drake provided cover for her in respect of any car driven 
with the owners consent. Following the accident and a claim against the assured’s 





duty to circumstances of fraudulent intent or repudiatory breach. See H. Y. Yeo, n 1 above and Nai- 
doo & Oughton “The confused post-contractual duty of good faith in insurance law: from refine- 
ment to fragmentation to elimination?’ [2005] JBL (forthcoming). 

6 See Marine Insurance Act 1906, ss17 & 18. The materiality test was most authoritatively dealt with in 
Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1994] 3 All ER 581. In Australia, for non- 
marine insurance, the disclosure obligation is based on the knowledge of the assured and what a 
‘reasonable person’ is expected to know (Insurance Contracts Act 1984 (Australia) s.21(1). 

7 See Banque Financière de la Cité SA v Westgate Insurance Co Ltd [1990] 2 All ER 947 at 950 per Lord 
Bridge. 

8 ibid, 560 per Lord Jauncey. Also see the early example by Lord Mansfield in Carter v Boehm (1766) 3 
Burr 1905 at 1909, cited by Lord Lloyd in Pan Atlantic, n 6 above, 623. 

9 See Eagle Starv Cresswell, n 4 above; Gan Insurance v Tai Ping Insurance (No2) n 4 above; Groomv Crocker 
[1939] 1 KB 194; On the insurer’s duty in conducting a defence on behalf of the assured see 
The Mercandian Continent, n 2 above, at [22] per Longmore LJ; Cox v Bankside Members Agency Ltd 
[1995] 2 Lloyd's Rep. 437, 462 per Sir Thomas Bingham MR. 

10 n 6 above, 623. 

11 n 3 above; also see Brotherton v Aseguradora Colseguros [2003] EWCA Civ 705; [2003] Lloyd’s Rep. IR 
762; The Grecia Express, n 4 above. 

12 n3 above [f] per Rix LJ. 

13 On the issues of contribution see Colinveax & Merkin, Insurance Contract Law, C.0630-0650. 
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wife, Drake settled the claim and sought a contribution from Provident. How- 
ever, Provident claimed to have avoided the policy and so the case turned < on 
whether Provident had the right to avoid. 

Provident based their avoidance on the fact that the assured had failed to dis- 
close his speeding conviction when the policy was renewed. This non-disclosure 
alone would not have resulted in an increased premium under the automated 
points system operated by the insurer. However, when added to the existing clas- 
sification. of a ‘fault’ accident by the assured’s wife from a previous incident, the 
premium would have been increased. This is because under the automated pre- 
mium setting procedure, the speeding conviction attracted 10 points but the pre- 
mium would remain normal until the points exceeded 16. Unfortunately, the 
‘fault’ accident had attracted 15 points already, making a total of 25. The problem 
was that when the wife's previous accident was disclosed, fault had not been deter- 
mined and so under the insurers procedure it was assigned with a ‘fault’ status. 
However, by the crucial time of renewal and non-disclosure of the speeding con- 
viction, it had been decided that the accident was in fact, a‘no fault’ accident, but 
this was not brought to the attention of the insurer until after the time of avoid- 
ance. 

The Court of Appeal unanimously ruled in favour of Drake, and overturned 
the decision of Moore-Bick J at first instance. Though all three opinions 
acknowledged the existence of an insurers duty to avoid in good faith,” the 
majority (Rix LJ with whom Clark LJ agreed) chose to rest their decision on a 
finding of wrongful repudiation. This resulted from the insurer's failure to estab- 
lish that the non-disclosure was an actual inducement, a requirement implied by 
section 18 of the Marine Insurance Act 1906."° However, Pill LJ preferred to go 
further and rest his decision on a finding that the insurer had failed to avoid in 
good faith. 


THE OBLIGATION FROM THE DUTY OF GOOD FAITH 


The Court of Appeal was unanimous in its view that the duty of good faith 
placed constraints on the insurer’ ability to avoid the policy stating that ‘the doc- 
trine of good faith should be capable of limiting the insurer’s right to avoid in 
circumstances where that remedy, » which has been described in recent years as dra- 
conian, would operate unfairly?” This was based on the earlier dicta of Lord 
Lloyd in Pan Atlantid? and Lord Hobhouse in The Star Sea,” where the latter 
observed that ‘the courts have consistently set their face against allowing the assur- 
ed’s duty of good faith to be used by the insurer as an instrument for enabling the 





14 n3 above. 

15 This was in response to an argument submitted by Drake, based on the decision of Colman J in The 
Grecia Express, n 4 above. 

16 Pan Atlantic, n 6 above. On this particular development concerning the materiality test, see Birds 
and Hird, ‘Misrepresentation and Non-disclosure in Insurance Law’ (1996) 59 MLR 285. 

17 n3 above at [87] per Rix LJ, and this was applicable for all of the decisions. 

18 See text to n 10 above. 

19 n2 above at [57]; cited in Drake by Rix LJ at [86] (with whom Clarke LJ agreed) and Pill LJ at [168]. 
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insurer himself to act in bad faith? To this end, the majority of the Court of 
Appeal in Drake approved of the comments made by Lord Hobhouse where the 
duty of good faith was described as a ‘principle of fair dealing”? 

In some cases, the insurer’s duty of good faith would be used as a means to limit 
the insurer's prima facie right to avoid and this gives rise to a conceptual difficulty. It 
means the same general duty that provides the prima facie right of avoidance also 
serves to restrict the exercise of that right.” Such an approach would necessitate 
the use of a proportionality principle to balance the ‘rights and wrongs’ of the 
parties,” and the use of such a principle is inconsistent with the simplicity and 
certainty upon which English commercial law was founded.” Whilst the bene- 
fits of such simplicity and certainty remain important, it was observed that there 
was a need to provide some flexibility to offset the impact of the rules that can be 
disproportionately harsh, particularly when applied to consumers.” Conse- 
quently, in the context of consumer contracts, Rix LJ went so far as to state that 
the impact of the duty of good faith may involve the ‘concept of proportionality 
implicit in fair dealing?” Such an approach would be a welcome development for 
consumers and it is hoped that it gains further judicial attention in subsequent 
cases. In Drake, there was no need for the majority to apply such a proportionality 
principle because they had decided that the insurer had no prima facie right of 
avoidance on the facts. Instead, the majority referred to the standard of conduct 
required for a breach of the insurer’s good faith duty. In doing so, Rix LJ observed 
that the same breach could arise where the insurer has a prima facie right of 
avoidance, although the solution to the resulting conceptual difficulty was 
left open.” 

In response to the argument submitted on behalf of Drake, Rix LJ (with 
whom Clark LJ agreed) made it clear from the outset that it was not open to the 
court to go behind the finding of Moore-Bick J at first instance that ‘Provident 
acted in perfectly good faith in avoiding the contract?” He then continued to 
refer to the standard of this good faith obligation. The majority opined that if 
the duty of good faith was to prevent avoidance by the insurer, the insurer would 
have to have at least ‘knowledge or shut-eye knowledge’ of the ‘no fault’ status of 
the accident.” This reference to the ‘no-fault’ status is rather fact-specific and so it 
is important to identify the principle represented by the majority. 

As a principle, the approach of the majority should not be taken to mean that 
an insurer avoids in bad faith if done with knowledge or blind-eye knowledge 
that the true facts have simply disproved the materiality or inducement of the 
non-disclosure. Such a principle seems too wide because it also covers true facts 





20 ibid at [48]. 

21 See Drake, n 3 above at [88] and [93] per Rix LJ. 

22 ibid at (88). 

23 ibid. 

24 ibid at [87-89] per Rix LJ, [161] and [177] per Pill LJ. 

25 ibid at [89]. 

26 ibid at [91] and [93]. 

27 ibid at [90] per Rix LJ. 

28 Rix LJ at [91], Clark LJ at [177]. On blind-eye knowledge see The Star Sea, n 2 above at [3] per Lord 
Clyde, [116] per Lord Scott, and [25] per Lord Hobhouse. 
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that might have only become available during the policy after the time of the 
non-disclosure. In such circumstances, the reality from hindsight would indicate 
that the non-disclosure was no longer material. Avoidance would seem more 
justified here on the basis that the non-disclosure was at one point, material and 
so the insurer would have contracted legitimately on different terms.” That situa- 
tion is wholly distinct from Drake where the true facts indicated that in reality, the 
non-disclosure was never material. Consequently, the principle taken from the 
majority must be construed as referring to knowledge or blind-eye knowledge 
of true facts (disproving the materiality or inducement of the non-disclosure) that 
existed and were available at the time of the relevant non-disclosure, like the ‘no- 
fault’ status. On the facts, the Court of Appeal was unanimous in its finding that 
the insurer had not avoided in breach of this narrow good faith obligation. 

The next question was whether something less than knowledge or blind-eye 
knowledge of such true facts would be sufficient for a good faith constraint 
on the insurers decision to avoid. The majority in Drake was not unsympathetic 
to this contention but felt it could not be supported by authority and would 
introduce an unwelcome element of uncertainty, particularly on where to draw 
the line.*” However, Pill LJ declined to concur and based his decision on the appli- 
cation of a duty that goes beyond the narrow obligation preferred by the majority. 

Pill LJ observed that the insurer was sufficiently put on notice of the true facts 
available at the time of the non-disclosure.*! This was on the basis that, at the 
renewal stage, they knew that the ‘no-fault’ status of the accident was a procedural, 
default status assigned at the original time of placement whilst the liability was 
being determined. Having the benefit of such notice, the insurer was in breach 
of the good faith duty in avoiding without contacting the assured and making a 
simple enquiry about the true facts. In formulating this wider obligation, Pill LJ 
sought to provide a fair balance for the rights of the assured and the burden 
imposed upon the insurer: 


All that was required was a simple enquiry as to what had happened in relation to that 
accident. If more than lip service is to be paid to the principle that an insurer shall 
show the utmost good faith, the principle in my judgment required that enquiry to 
be made before the “wholly one-sided” remedy of avoidance was exercised.” 


Presumably, such an enquiry would reveal the true facts, thus providing the 
insurer with the knowledge required for a breach of the narrow obligation from 
the good faith duty that gained unanimous approval. 

The decision of Pill LJ represents a salutary approach for consumers. In the absence 
of separate consumer and commercial law codes, it is for the courts to develop 
some flexibility in the case law to balance the consumers lack of resources and 





29 This is consistent with usual established practice of assessing materiality and inducement at the date 
of placement, see Brotherton, n 11 above at [29-30] per Mance LJ; also see Colinvaux & Merkin, n 13 
above at A-0783. On the general significance of Brotherton see Gay, ‘Non-disclosure and avoidance: 
Lies, damned lies, and “intelligence” [2004] LMCLQ 1. 

30 n 3 above at [92] per Rix LJ and at [145] per Clark LJ. 

31 ibid, at [177] per Pill LJ. 

32 ibid. 
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expertise.” It appears that the minority approach of Pill LJ provides such flexibility 
for consumers (rather than for both consumers and commercial parties). This is not 
only from the express references to the consumers vulnerable position, but is also 
from the practical application of the decision, based on the unique facts of the case. 

It will be recalled that the case concerned an automated system of setting pre- 
miums. This rigid system, based on the accumulation of points representing the 
risk, meant that there was never any possibility of the insurer wanting to contract 
on different terms if the true facts had been revealed. However, in the absence of 
such a system, the true facts would not have neutralised absolutely, the non-dis- 
closure. In such circumstances, immediate avoidance would seem more justified, 
and in good faith, because the insurer might have legitimately wished to contract 
on different terms. However, the inflexible, automated system of premium set- 
ting is commonplace in relation to (consumer) policies arranged by high street 
brokers, and transactions at home on the internet. This is in contrast to the inter- 
national commercial domain of shipping, wherein the insurer always maintains a 
degree of discretion in setting the premium to facilitate the diversity in risk. 

Consequently, the approach of Pill IJ has the potential to be developed in two 
ways. First, it could be developed as an exception for consumers only, particularly 
with a view to the open textured nature of the post-contractual duty of good 
faith. Secondly, ifit was adopted as a general approach, it is likely that the practical 
impact would be for the benefit of consumers. 


THE ALTERNATIVE APPROACH TO FINDING A BREACH OF 
THE DUTY 


The narrow good faith obligation adopted by the majority requiring actual or 
blind-eye knowledge, precluded a finding of a breach of the duty. However, a 
solution in favour of the assured was delivered. This was based on a finding of a 
wrongful repudiation on the ground that the insurer failed to prove that the non- 
disclosure induced the insurer to contract on different terms. It was assumed that 
disclosure of the assured’s speeding conviction would have prompted the insurer 
to increase the premium. At that point, the assured would have questioned the 
increase and then the ‘no-fault’ status of the accident would have been revealed, 
thus preventing the increase.” 

The overall approach of the majority was to the effect that insurers can no 
longer assess the materiality and inducement of any non-disclosure based on the 
facts as they appear from presentation.” This means that there is an unduly oner- 





33 Some flexibility for consumers is provided by Economides v Commercial Union Assurance [1997] 3 All 
ER 636. This was achieved by applying s.18(1) Marine Insurance Act 1906 which refers to knowl- 
edge presumed from the ordinary course of business’ Accordingly, this was deemed not to apply to 
private individuals. 

34 See Drake, n 3 above at [181] where Pill LJ dissented on this point. However, the majority felt that 
the response of the assured when informed of the insurer's decision to avoid was sufficient evidence 
to support their assumption. 

35 ibid at [69-70] per Rix LJ with whom Clark LJ agreed. In Australia, remedies are not available for 
non-disclosure if the insurer would have contracted on the same terms if the true facts were known 
(insurance Contracts Act 1984 (Australia), s.28(1), this Act applies to non-marine insurance). 
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ous burden on the insurer to investigate the facts relied upon before avoiding.” In 
addition, the terms of insurance contracts are based on the information disclosed. 
So, to allow undisclosed issues to change the effect that a contract appeared to 
have, would ‘devalue unacceptably the principle that the terms of the contract are 
those agreed by the parties?” In contrast, it was under the application of a wider 
good faith obligation employed by Pill LJ where the true facts became relevant 
(rather than when assessing materiality and inducement). Consequently, the diff- 
culties arising from the majority approach were evaded and in broad terms, the 
same result was achieved but through a different route. 


CONTEXTUALISED MUTUALITY 


On the basis that the general duty of good faith is mutual, it may be suggested that 
the standard of conduct required for a breach by the insurer would have to be the 
same as that required for a breach by the assured. For a breach of the insurer's duty, 
the majority in Drake required avoidance with ‘knowledge or blind-eye knowl- 
edge’ of the true facts that disprove the materiality of the non-disclosure.** Such 
a requirement is not inconsistent with the approach of the House of Lords in The 
Star Sea which made fraud a pre-requisite for a breach of the duty owed by the 
assured.” In contrast to this, the wider insurers duty preferred by Pill LJ encom- 
passes a more onerous obligation to take reasonable care, and this may be seen as 
an inconsistency, when viewed in the context of the assured’s post-contractual 
duty. However, whether the mutuality principle requires absolute consistency 
between the respective good faith obligations of the insurer and the assured 1s 
questionable. 

Formal, mirror-image mutuality of the good faith obligation has not been 
explored in the post-contractual context, a context that is unlikely to have been 
intended when the Marine Insurance Act was drafted.*° Of course section 17 
addresses a mutual duty of good faith. However, this mutuality might simply 
demand that good faith duties are owed by both parties, whereby the actual qual- 
ity of the obligations, are free to vary according to the context. This notion of 
contextualised mutuality is preferred and may have been assumed by Pill LJ. After 
all, it has been observed that in the post-contractual context, the duty applies at a 








36 See Naidoo & Oughton, n 5 above, where it is also observed that this approach creates tension in 
the light of comments made by Mance LJ in Brotherton n 11 at [29-32] against such investigations. 
Also see R.M. Merkin, (2004) Ins LM 16.2(1). Of course a distinction can be made between the 
cases. In Brotherton the facts disproving the non-disclosure were only available after the time of con- 
tracting whereas in Drake the true facts were available at the pre-contractual stage. However, the 
leading view expressed by Mance LJ in Brotherton applies equally to the position represented by 
Drake. 

37 n3 above at [163] per Pill LJ. Also see M. Hemsworth [2004] LMCLQ Yearbook 62 at 79. 

38 Knowledge and recklessness in the form of ‘closing one’s eyes to truth’ are part of the fraud defini- 

- tion in Derry v Peek (1889) 14 App Cas 337. 

_ 39 n2above. 

40 On this basis Lord Clyde preferred to confine the application of s.17 to the pre-contractual stage, 
but said it was an option past praying for, The Star Sea, n 2 above at [6]. See Mercandian Continent, n 2 
above at [11] per Longmore LJ where he expressed doubt on the section 17 basis for the post-con- 
tractual duty and preferred an implied term basis. 
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level appropriate to the moment." In addition, the duty of good faith has 4 dif- 
ferent application and content in different situations’? The latter was used to 
rationalise why the disclosure obligation of the assured at the pre-contractual stage 
does not extend to the post-contractual stage, where a far less onerous duty applies 
to the assured. Equally, such observations may be used to rationalise a notion of 
contextualised mutuality between the post-contractual good faith obligations of 
the assured and the insurer to reflect an appropriate standard of fair dealing. In 
addition, the relevant context carries with it the potential to acknowledge a more 
onerous insurer obligation when dealing with consumers. That being said, the 
existence of the insurers duty of good faith, is of limited use in the absence of an 
appropriate remedy for the assured. 


REMEDIES FOR THE ASSURED 


In theory, the contractual approach of the majority does have the merit of providing 
the assured with an appropriate remedy in the form of damages for wrongful repu- 
diation.* In contrast to this, the remedy for a breach of the good faith duty from 
section 17 is that the innocent party has the right to avoid the contract, ab initio. This 
retrospective avoidance unravels all previous claims and provides the assured with 
the return of the premium paid.** The basis of this remedy is that the non-disclo- 
sure amounts to a vitiating factor so that the contract should have never existed.” 
At the post-contractual stage, retrospective avoidance is wholly disproportion- 
ate and in favour of the insurer only. Moreover, the assured has everything to lose 
and nothing to gain from the classic remedial structure. This is one reason why 
recent cases have sought to limit the post-contractual application of the duty.“ In 
the context of a breach of the insurers duty, avoidance is hardly an appropriate 
remedy for the assured with a view to the fact that the insurers breach of the duty 
would arise after a claim.” In addition, avoidance would be the result that the 





41 Clark, Law of Insurance Contracts 4° Ed, (2002), at 27-1A approved by the Court of Appeal in The Star 
Sea [1997] 1 Lloyd’s Rep. 360 at 369 per Leggett LJ (citing as it was in the 2"4 Ed). 

42 The Star Sea, n 2 above at [48] per Lord Hobhouse. 

43 Brewster v National Life Insurance Soc. (1892) 8 TLR. 648 and Sparenborg v Edinburgh Life Assurance [1912] 
1 KB 85. Of course damages for the assured was not a live issue for the Court of Appeal in Drake 
which concerned an action for contribution against another insurer. 

44 In Banque Financière de la Cité n 7 above, the House of Lords (following the decision of the Court of 
Appeal) rejected the first instance approach of Steyn J of allowing a damages claim by the insured 
for a breach of the insurers (pre-contractual) duty. In an extra-judicial capacity, Longmore LJ com- 
mented that this rejected alternative ‘was a step back towards formalism rather than a bold advance 
into pragmatism. See Sir Andrew Longmore, ‘Good faith and breach of warranty: are we moving 
forwards or backwards?’ [2004] LMCLQ 158. 

45 In Australia, under the Insurance Contracts Act 1984 (applies to non-marine insurance), s.28(3), the 
insurer cannot avoid for an innocent non-disclosure or misrepresentation. 

46 See the cases cited at n 2 above. Also see Eggers, ‘Remedies for the failure to observe the utmost 
good faith’ [2003] LMCLQ 249 on the alternative remedies that can be developed and see Soyer, 
‘Continuing duty of utmost good faith in insurance contracts: still alive?’ [2003] LMCLQ 39 on the 
availability of damages as a remedy for the assured in other jurisdictions. 

47 See Drake, n 3 above at [83] where Rix LJ acknowledged that such a remedy would not be of much 
assistance to an insured’ This may have been factored into the reason why the majority declined rest 
their decision on the application of the good faith duty. 
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assured is disputing. So in theory, following a breach of the insurers post-contrac- 
tual duty like that found by Pill LJ, (and in the absence of contractual finding of 
a repudiatory breach), the assured only gains a right to chose to avoid. Of course in 
such circumstances, the reality is that there is no practical choice, the assured is 
hardly likely to avoid. Inevitably, in this context, the result of such a breach of 
the insurer’s duty is that the insurer is simply prevented from relying on avoidance 
on good faith grounds. In theory, (in the absence of a contractual finding of a 
repudiation) this produces a curious, unacceptable advantage for the insurer. The 
insurer can avoid in bad faith knowing that it will either be successful, and if not, 
then it will lose nothing because the former position would remain. 

Overall, the inadequacy of the current remedy available for the assured severely 
limits the utility of the duty developed by the Court of Appeal. However, when 
viewed within the wider context, it may be possible to develop a more appropri- 
ate remedy in the form of damages for the assured. 


THE INSURER'S DUTY: THE WIDER CONTEXT 


It has been observed that in recent years, the general post-contractual duty has 
been in retreat with cases seeking to limit the scope of it, although these cases have 
been concerned with the duty of the assured.*® This trend raises a question con- 
cerning its impact on the insurers duty. 

The point was briefly addressed in Brotherton,” a case decided by the Court of 
Appeal shortly before Drake. It concerned the non-disclosure of rumours relating 
to the honesty of the assured that were disproved by facts available, after avoid- 
ance. Although Mance LJ did not reject the existence of the insurers duty abso- 
lutely, it was observed that recent cases had collectively reduced the scope of the 
assured’s duty to next to nothing.” Consequently the insurers duty may be so 
limited. Unfortunately, no reference to this was made by the Court of Appeal in 
Drake and so there is a little uncertainty from the inevitable tension between the 
two cases. 

On the face of it, the most recent approach of the Court of Appeal in Drake has 
the appearance of a judicial u-turn on the basis that the Court was unanimous in 
acknowledging a section 17 duty, albeit narrow, acting as a constraint on the 
insurer’s decision to avoid. Of course the trend to restrict the post-contractual 
scope of section 17 should not be equated with a trend to restrict the application 
of post-contractual good faith obligations. This is demonstrated by recent cases on 
reinsurance. 

In Gan Insurance v Tai Ping Insurance, Mance LJ held that the reinsurers decision 
to refuse consent to a settlement should take place in good faith, and therefore 





48 See the cases cited at n 2 above, and H. Y. Yeo, n 1 above. 

49 n il above. 

50 ibid, at [34] per Mance LJ where it is stated that the duty had been limited to circumstances of frau- 
dulent intent or repudiatory breach citing: The Star Sea, The Mercandian Continent and The Aegeon, n 2 
above. 

51 n 4 above. 
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without taking account of factors external to the claim.” This good faith obliga- 
tion was attributed to an implied term, rather than section 17. The use of such an 
alternative juristic basis means that the development of such a post-contractual 
good faith obligation is not inconsistent with the retreat of the duty on the assured 
which is based on section 17. 

The same approach was adopted in Eagle Star v Cresswell.>* The case turned on 
the proper construction of a claims control clause in a reinsurance contract. The 
approach of the Court of Appeal meant that the reinsurer almost had an option as 
to whether or not to pay. Consequently, Rix LJ sought to balance the reinsurer’s 
right with an obligation to exercise it in good faith and it was observed that this 
good faith obligation was from an implied term.” Interestingly, Rix LJ went on 
to acknowledge that if this duty could not be implied then, it may be inherent 
from the mutual obligation of good faith.” Although this was a reference to rein- 
force a new obligation, it demonstrates a willingness to develop the mutuality of 
the section 17 duty. In fact more recently, Rix LJ sought to do just that in Wise 
(Underwriting Agency) Ltd v Grupo Nacional Provincial SA.” The case presented an 
opportunity to clarify the implied waiver principle in section 18 (3)(c) of the Mar- 
ine Insurance Act 1906. Rix LJ (dissenting on the point) observed that the mutual- 
ity of the good faith duty meant that the conduct of the insurer was relevant to 
whether there was an unfair presentation by the assured.’ Consequently, it was 
observed that the question is not whether an unfair presentation had been waived. 
Instead, taking account of both sides of the issue, the question is whether the pre- 
sentation is unfair, or would it be unfair to allow the insurer a remedy of avoid- 
ance ‘on a ground on which he was put on inquiry and should have satisfied 
himself? This dissenting view is indicative of an attempt to use the mutuality 
of the duty to nuance a notion of fairness to balance the rights of the parties pro- 
portionately, where it appears to be needed. 


CONCLUSION 


Until the Court of Appeal decisions in Drake it appeared that the post-contractual 
application of the good faith duty was in retreat, with the previous cases seeking 





52. ibid at [67-68]. 

53 ibid per Mance LJ with whom Latham LJ agreed at [81]. Also see Sir Andrew Longmore, n 44 above 
where a preference is expressed to treat the post-contractual duty as an implied term. On this 
approach see H. Bennett, ‘Mapping the doctrine of utmost good faith in insurance law, [1999] 
LMCLQ 165. In Australia, under The Insurance Contracts Act 1984 (applies to non-marine insur- 
ance) s.13 makes the duty of good faith an implied term. The Australian Law Reform Commission 
(Review of the Marine Insurance Act 1909, Report 91 April 2001), proposed to amend s.23 of the 
1909 Act (equivalent to s.17 of the UK 1906 Act) to make the general duty an implied term. See 
Derrington, ‘Marine insurance law in Australia: the Australian Law Reform Commission propo- 
sals [2002] LMCLQ 214. 

54 n4 above. 

55 ibid at [54]. 
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57 [2004] EWCA Civ 962. 

58 ibid at [46—48]. 

59 ibid at [62]. 
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to restrict the duty.°° By recognising a good faith duty acting as a constraint on 
the insurer’ ability to avoid, Drake represents a shift in judicial attitude that is to be 
welcomed. However, it is a pity that the consumer friendly approach of Pill LJ did 
not gain support. To that extent Drake represents a missed opportunity, particu- 
larly for the advancement of consumer protection. In a subsequent case, a court 
may feel the need to explore the wider obligation preferred by Pill LJ. This may be 
the result of circumstances making it the only remaining safeguard against the 
disproportionate remedy of retrospective avoidance. Using the approach of the 
recent reinsurance cases it may be open to such a court to consider the juristic basis 
of that obligation.” It could be attributed to an implied (innominate) term, thus 
providing the necessary flexibility in remedies for the assured. In fact, such a 
development of the duty appears to be a possibility, when Drake is viewed within 
the wider context. 

With a view to the wider context, Drake appears to be part of an emerging 
trend to recognise a good faith principle that applies to the manner in which 
insurers and reinsurers deal with claims. In some instances, this is being developed 
using the alternative juristic basis of an implied term.®* This approach dispenses 
with any complex issues of mutuality and permits the flexibility of contractual 
remedies. Of course such an approach is not always possible and so some instances 
of the insurers good faith obligation may continue to appear to rest on section 
17. However, in the light of such an emerging good faith principle, it is hoped 
that the recent judicial activism will continue, so as to enable the development of 
more appropriate remedies to suit the obligations. 





60 The Star Sea, The Mercandian Continent, and The Aegeon, n 4 above. Also see H. Y. Yeo, n 1 above. 

61 Gan Insurance v Tài Ping Insurance (No2) n 4 above; Eagle Star Co Ltd v J N Cresswell & Another,n 4 above. 

62 ibid. 

63 Drake v Provident, n 3 above; The Mercandian Continent, n 2 above at [22] where Longmore LJ 
acknowledged the application of section 17 to the insurer when conducting a defence on behalf of 
the assured. Also see the attempt to develop the insurer's duty further by Rix LJ in Wise v Grupo, 
n 57 above. 


474 © The Modem Law Review Limited 2005 





REVIEW ARTICLE 





The Liberal Law School, the Restructured University and 
the Paradox of Socio-Legal Studies 


Richard Collier* 


Anthony Bradney, Conversations, Choices and Chances: The Liberal Law School 
in the Twenty-First Century, Oxford: Hart Publishing, 2003, 220 pp, hb £22.50. 


INTRODUCTION 


Perpetuating the life of scholarship for its own sake is no longer an acceptable mis- 
sion statement, nor is the delivery of inaccessible knowledge from the secret garden 
of academic seclusion to a grateful public.’ 


The law school does not exist to service the needs of the legal professions or anyone 
else. . utility does not validate research in the university law school nor does the degree 
of utility increase the importance of research. Ideas are important but there is no rank- 
ing in their importance. Ifmy research pleases me, or at least does not entirely displease me, 
and if I attempt to live by the rules of scholarship, it needs no further warrant? 


There are clear signs of a growing debate taking place within the international 
legal academic community around the possible implications for research and 
teaching of a number of developments in the field of higher education — changes 
in what has been termed the ‘political economy” in which academic research is 
produced. There exists a general consensus that we are living in a new era for uni- 
versities,* a time when traditional understandings of what universities are for, and 
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of the scope of academic disciplines themselves, are being reshaped. This debate 
has played out in different ways in different subject areas. Within the discipline of 
law in the UK the literature concerned with the implications of what has been 
termed the ‘restructuring’ of universities has been less established than in some 
other fields of scholarship.’ It is also, arguably, less developed than in other juris- 
dictions.® It does appear, however, judging by a number of recent interventions,’ 
that some very different interpretations are emerging as to what these develop- 
ments might mean for university law schools, legal academics and for the future 
of legal scholarship. 

Anthony Bradney’s Conversations, Choices and Chances: The Liberal Law School in 
the Twenty First Century represents an important and timely intervention into this 
growing debate. On one level the content of Conversations and the story it seeks to 
tell of the development of legal education will be familiar to many? Bradney pre- 
sents a detailed and meticulously researched account of such issues as the changing 
nature of the legal curriculum (Chapter 4), the quality and assessment of academic 
research (Chapter 5) and administration, audit and accountability (Chapters 6-7) 
within the contemporary university law school. Each topic is approached via 
reference to a central concern to understand how ideas about what legal education 
is for have shifted historically. Bradney’s principal focus is on the impact of these 
changes on the everyday working lives of legal academics. There are, however, 
two key and interrelated factors which lend this book a particular importance at 





5 P Hillyard et al, “Leaving a “Stain upon the Silence”: Contemporary Criminology and the Politics 
of Dissent’ (2004) 44 British Journal of Criminology 369; R. Walters, ‘New Modes of Governance and 
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and D, Whyte, ‘Shining a Light on Power? Reflections on British Criminology and the Future of 
Critical Social Science’ (2003) 41 Socio-Legal Newsletter [SLN] 1. 
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balisation and the New Knowledge Economy’ (2001) 8 International Journal of the Legal Profession 37, 
‘Among the Ruins: Law in the Neo-Liberal Academy’ (2001) 20 Windsor Yearbook of Access to Justice 3; 
“Technocentrism and the Law School (1998) 36 Osgoode Hall Law Journal 369; ‘Neoliberal Melanch- 
olia: The Case of Feminist Legal Scholarship’ (2004) 20 Australian Feminist Law Journal 7; ‘Corrosive 
Leadership (Or Bullying by Another Name): A Corollary of the Corporatised Academy? (2004) 17 
Australian Journal of Labour Law 161; ‘The Idea of the University and the Contemporary Legal Acad- 
emy’ (2004) 26 Sydney Law Review 481. 

7 See, in addition to work cited above, F. Cownie, Legal Academics: Culture and Identities (Hart Publish- 
ing: Oxford, 2004); E Cownie (ed), The Law School: Global Issues, Local Problems (Aldershot: Gower, 
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the present moment, and which set it apart as something more than just another 
historical overview of the history of the university law school. 

Conversations presents, first, the most sustained and developed exposition to 
date of the idea of the liberal law school and, more generally, of a liberal ‘holistic’ 
legal education (Chapter 2)? Drawing on an impressively diverse range of sources 
Bradney sets out to outline — in an argument delivered with a consistently high 
level of analytical rigour and, it must be said, great humour — a passionate defence 
of the idea of liberal legal education. The model of the academy Bradney seeks to 
expound is one which embodies, in a way unlike possibly any other area of 
employment, a potential unity of ‘avocation and vocation’ (Chapter 8). The book 
presents a tall to resistance’ in the face of those economic, political and cultural 
forces which seek to undermine a liberal education. The final words of the book 
encapsulate the underlying commitment which frames Bradney’s self-confessed 
optimism about what he sees as the (ultimate) inevitability of a sense of intellec- 
tual vibrancy’ continuing in UK university law schools: ‘Work in the liberal law 
school should be done for love of the boundless possibilities that constitute the 
human condition. With all our crudities, doubts and confusions, we would be 
damn fools if we did anything else or did it for any other reason?” 

There is a second reason why the publication of this book is particularly signifi- 
cant at the present moment. Bradney accepts that, for many legal academics, it can 
all too often appear that defeat and despair stare out’? when considering the pre- 
sent state of universities in the UK. He accepts the significance of those complex 
changes which have, over the past (at least) two decades, impacted so profoundly 
on understandings of the place and purpose of universities and their law schools 
(Chapter 3). It is the fact that his conclusions are so very different from those of 
other scholars working in this field, though, that makes Conversations a book deser- 
ving of much closer examination. Bradney’s central thesis is one which, he recog- 
nises,” goes ‘against the grain’ of the themes emerging within the growing 
literature concerned with the implications of university restructuring for disci- 
plines such as law. It is in recognition of both the many strengths of Bradney’s thesis 
and also in what it does not address, what is left unsaid, that a clear picture can 
emerge of just what may be happening to UK university law schools. To develop 
this picture, I begin by outlining the main themes of the recent literature on higher 
education and university restructuring with which Bradney seeks to take issue. 


THE RESTRUCTURED UNIVERSITY 


Within the now rich literature concerned with what has been termed, variously, 
the restructured, corporatised or entrepreneurial university — and at the centre of 








9 Compare the work of Twining, ibid. 
10 Bradney, n 2 above at 17 
11 ibid 204. 
12 ibidix. 
13 ‘Many academics in British university law schools, on reading the first section of this chapter, will 
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. . personal experience and empirical data. . seems oddly contradictory’ (ibid 17). 
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the present debate about university reform taking place across Anglophone coun- 
tries — there has been one recurring idea: that of the global knowledge economy.” 
Bradney accepts that UK universities exist in an increasingly borderless world 
economy, one in which the flow and instantaneous sharing of information 
(whether of ideas/knowledge, capital and/or financial services), and the compres- 
sion of time and space, have arisen at the interface of technological advance and 
political, economic and cultural change. The term ‘corporatisation’, in particular, 
has been used to capture the idea that what is occurring is an increasingly heigh- 
tened interconnection between the objectives, goals and practices of the business 
and academic worlds. This is clear in the UK context in the apparent consensus 
which now exists amongst politicians, policy-makers and senior university man- 
agers that the economic, political and social transformation of the ‘knowledge 
base’ of society is an increasingly important source of value within advanced capi- 
talist economies. Corporatisation itself can be understood in terms of the three 
interrelated processes discussed below. 


The Rise of the ‘Entrepreneurial’ University 


The consequences for universities of political imperatives aimed at shifting public 
policy away from — albeit ill-defined and contested — ideas of ‘social good’ and 
towards the reduction of public expenditure have been well-documented. The 
issues addressed within more recent work on the corporatisation of universities 
cannot be confined, however, to the question of core sector funding. This litera- 
ture has also embraced a shift in the kinds of activities in which universities can, 
and should, engage. What marks the entrepreneurial university, it has been 
argued, is an explicit redirection, experienced at all levels of the institution, 
towards an intensified emphasis on the capitalisation and exploitation of learning 
and ‘knowledge practices’, a process which has then had far-reaching implications 
for the academic capitalists’ who, Slaughter and Leslie suggest, increasingly work 
in universities.” 

In the UK these changes can be seen in the way in which both universities and 
individual academics are now charged with redirecting their energies and read- 
justing the focus of their endeavours — their ‘core business’ as it were — by engaging 
where possible in such practices as the creation of ‘spin-off companies’, patents and 
innovation development, partnering with industries and applying ‘knowledge 
products’ to the needs of the business community. In the case of law schools this 
has involved a heightened drive to secure further income streams, whether from 
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Continuing Professional Development (CPD) or ‘third-strand’ ‘outreach’ income- 
generating activity. Such activities can, in many UK universities at least, no longer 
be considered marginal to what academics do. They are, rather, a central part of 
the work of public universities: a core academic activity, with promotion and 
appointment criteria adjusted accordingly so as to reflect the institutional impor- 
tance of income generation and business development. Polster suggests, however, 
that the dynamics of corporatisation cannot be seen simply in terms of an add-or! 
to the university, ‘such that after their establishment one has the old [liberal] uni- 
versity plus these links? Corporate links are, rather, an add-into the university, pro- 
ducing qualitative and far-reaching changes in the institution: changes in 
workplace cultures, operating practices, funding systems and reward structures."® 

Bradney considers the above issues in his discussion of ‘Entrepreneurial Uni- 
versities, drawing in particular on the work of Clark and Twining.” He is scepti- 
cal, however, of the extent to which such developments have reconfigured. the 
liberal model of education he espouses (see below), although he does accept that 
emerging tensions can undoubtedly be ‘difficult’ to manage at an individual 
level. Conclusions about the specific effects of corporatisation must, rather, be 
‘provisional and cautious’; there is ‘not enough empirical evidence to justify either 
assenting to these ideas or rejecting them’.”” It may be, indeed, that such processes 
‘enhance’ the ability of the law school ‘to follow liberal educational goals and other 
objectives that are not in themselves objectionable and are in some cases desir- 
able??? Bradney, in short, is doubtful of the arguments of those who have sug- 
gested that the restructuring of universities has itself brought with it a 
transformation in the very idea of the university itself. 


The (Legal) Academic and the ‘New Managerialism’ 


In repositioning academics as individuals for whom knowledge is no longer pri- 
marily valuable ‘in and of itself” — but is, rather, a commodity, a resource to help 
create wealth and competitive advantage — the idea of useful knowledge 
has moved centre stage within the debate about university reform and restructur- 
ing in the UK.” Operating universities like businesses, it has been argued, 
has brought with it a fundamental change in the foundations of what 
was traditionally understood as the westernised, humanistic, liberal university 
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ideal,” the ideal which is central to Bradney’s vision of liberal legal education and 
one which he seeks to defend from the ‘pedants and the opportunists. . scoundrels 
and thieves’? who seek to undermine it. Bradney here considers the key work of 
Newman, Halsey, Readings and others“ and posits a form of collegiality and 
collegial governance” as having been enmeshed with the organisational form 
and patterns of life within the liberal university. Again, however, for advocates 
of the corporatisation thesis” this is a sense of collegiality and governance which 
has itself been profoundly undermined by the emergence of a form of ‘new man- 
agerialism’ within universities. 

The move towards a ‘leaner’, more flexible and accountable tertiary education 
sector has been seen, in a number of respects, as profoundly threatening to this 
collegial ideal. In particular, the model of management which is now common- 
place across many UK universities sits uneasily with the idea of the liberal univer- 
sity as outlined in Conversations. Universities have been widely seen as 
experiencing a move away from models of decision-making hitherto broadly 
perceived as collegial and towards the empowering of senior executive manage- 
ment elites within the central university administration.”* The establishment of 
this streamlined administrative core is linked to attempts to bring about organisa- 
tional change through, for example, greater managerial control over spending 
and newly introduced flexible staffing practices; the introduction of downsizing’ 
packages, involving the voluntary and, at times, compulsory redundancies of 
both academic and support staff; a drive towards the standardisation of practice 
across teaching, assessment and research management, a process involving what 
Parker and Jary have evocatively referred to as the ‘McDonaldization’ of the uni- 
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versity;”’ the re-evaluation of job gradings and structures; and, finally, a wide- 
spread embrace of what Yeatman has termed the ‘new contractualisn? in universi- 
ties, whereby social relationships within Higher Education are now increasingly 
understood to be based on the demands of the market and ‘top down’ managerial 
imperatives.*° 

It is not that Bradney is unaware of these arguments. Rather, his framing of 
what he sees as the (inevitable) possibilities of resistance and contestation in the 
law school mean that such reforms are conceptualised as having resulted in con- 
tradictory and limited impact on the everyday life of legal academics in UK law 
schools. Bradney accepts that UK Universities have certainly been subject to a 
diverse and extensive range of accountability and quality assurance mechanisms 
and assessments in relation to both teaching and research.” Examples are compul- 
sory written statements about work completed and future objectives; the intro- 
duction of ‘time management’ and ‘transparency review’ evaluations; the rise of 
the student evaluation of courses and lecture programmes; the revising of staff 
appraisal and staff development practices; and, perhaps with greater impact than 
any other measure, the assessment of the performance of academics in terms of 
their research productivity in the form of the Research Assessment Exercise 
[RAE]. Once again, however, Bradney’s disagreement with other scholars is 
focused around what these changes — and in particular the RAE — have meant 
for legal academics and, especially, for those who seek to engage in socio-legal 
education and research. 


‘Measuring Up’: Performance, Accountability and Identity 


The details of the assessment criteria which will govern the RAE in 2008 are, 
at the time of writing, unclear and subject to consultation. It is widely agreed, 
however, that the various RAEs which have taken place since 1986 have trans- 
formed the culture of universities and have embodied, in a particularly pure form, 
the spirit and ethos of individual and collective ‘performativity’°* Research 
performance — increasingly benchmarked internationally — has become the cru- 
cial factor in determining the status, financial health and in some cases the very 
future of the ‘unit of assessment’. These changes have resulted in a far-reaching 
transformation of the idea of the academic self’ as new modes of selfmanage- 
ment have been internalised, a process which has had physical, emotional and 
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n 4 above; see also A. Yeatman, ‘Corporate Managerialism and the Shift from the Welfare to the 
Competitive State’ (1993) 13 Discourse 3. 

31 C. Polster and J. Newson, ‘Don’t Count Your Blessings: The Social Accomplishments of Perfor- 
mance Indicators’ in Currie and Newson, n 4 above. 

32 J. E Lyotard, The Postmodern Condition (Manchester: Manchester University Press, 1984) 51: ‘The 
question asked by universities is no longer “Is it true?” but “What use is it?” — which also can mean 
“Is it saleable?” or “Is it efficient?”’. 
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intellectual consequences” for academics and which has been seen to have 
resulted in a heightened form of individualism within universities: the rise of 
workplace cultures marked by a promotion of the self.** Legal academics, in short, 
exist increasingly in competition, in the name of efficiency and effectiveness, with 
scholars both in other institutions and in their own, over the securing of esteem 
indicators and, importantly, over the space and time in which it might be possible 
to produce research in the first place. 

To summarise: it has been a recurring theme within the recent literature con- 
cerned with the corporatisation of universities that what is occurring is a redirec- 
tion of academic activities involving a move away from the (traditional) pursuit of 
disinterested knowledge associated with the liberal university, and towards the 
capitalisation and exploitation of learning and ‘knowledge practices’. What results 
from this process, it has been argued, is a growing pressure on, and a marginalisa- 
tion of, the space and place of those who might seek to engage in critical social 
science scholarship.” This central proposition has been advanced by a growing 
number of scholars, working across disciplines and, increasingly, in the legal acad- 
emy, who have become concerned about the potential problems facing those in 
many university schools engaged in ‘unprofitable. . .political...or theoretical’ 
research.”° It is this argument which Conversations seeks to expose the limitations 
of. For, Bradney argues, in the case of law such a view does not reflect the reality 
of what has actually happened in university law schools in the UK over the past 
twenty years. What, therefore, does Bradney have to say about the present state of 
legal education and scholarship? 


RESISTANCE, CONTESTATION AND LEGAL RESEARCH 


Conversations presents a very different interpretation of what the developments 
described above have meant for legal education and research. In Bradney’s central 
narrative what has occurred in university law schools from the 1960s to the present 
day has been a ‘breaking out’ of the study of law from ‘the sterile technocratic 
straitjacket that [had] accompanied and facilitated [the] postwar expansion [of] 
universities.” In essence, he argues, within legal studies in the UK at the present 
moment the majority of, if not all, university law schools can more accurately be 
characterised as embracing a broadly pluralistic approach to legal education and 








33 See further Brooks, n 31 above, 32-38; C. Pritchard, ‘Know, Learn and Share! The Knowledge Phe- 
nomena and the Construction of a Consumptive-Communicative Body’ in C. Pritchard et al (eds), 
Managing Knowledge: Critical Investigations of Work and Learning (Basingstoke: Macmillan, 2000), D. 
Jones, ‘Knowledge Workers “R” Us: Academics, Practitioners and “Specific Intellectuals”’ in ibid; 
A. Talib, ‘The Continuing Behavioural Modification of Academics Since the 1992 RAE’ (2001) 33 
Higher Education Review 30. 

34 C. Casey, ‘Corporate Transformation: Designer Culture, Designer Employees and “Post-Occupa- 
tional Solidarity”’ (1996) 3 Organization 317, Cf U. Beck and E. Beck-Gernsheim, Individualization: 
Institutionalized Individualism and its Social and Political Consequences (London: Sage, 2002). 

35 ‘Socio-legal Studies’ is, of course, a notoriously ill-defined and contested term: R. Cotterrell, Sub- 
verting Orthodoxy, Making Law Central: A View of Socio-Legal Studies’ (2002) 29 JLS 632. 

36 L. Bibbings, n 7 above. Note in particular the work of Thornton, n 6 above. 

37 Thornton, ‘Demise’, n 6 above. 
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scholarship, one which is very much of the kind he advocates and associates with 
the idea of the liberal university. The contemporary (liberal) law school is an 
institution marked, he suggests, by an acceptance of methodological diversity; a 
commitment to a distinctive academic (as opposed to vocational) stage of legal 
education; by a less deferential relation to the legal profession compared to that 
which has existed in the past; and, importantly, by an institutional acceptance of 
original, interdisciplinary, legal research. Whilst, for some, socio-legal studies 
itself may simply ‘Stand alongside”? the ‘till dominant’ approach of black-letter 
law, for Bradney, in an argument which echoes that of Cownie in her recent book 
Legal Academics, it is socio-legal studies itself which now constitutes the dominant 
approach to legal scholarship. As Cownie puts it, ‘we're all socio-legal now’.*° 


Four key arguments are deployed by Bradney to support this interpretation. 


The ‘Bigger Picture’: Academic Vocation and the Changing Nature of Work 


Bradney cautions against both looking to the past through ‘rose coloured glasses’ and 
overstating what has changed in universities. The core universityfeconomy nexus is 
far from new and the conflict between alternative images of universities as businesses 
and repositories of disinterested scholarship has a long history (it was a matter of 
debate, indeed, even at the purported high-point of social liberalism in the 1960s). 


No one who has the slightest sense of history could possibly prefer the conditions 
that prevailed in British law schools 40 or 50 years ago to those that exist today. . . 
For law schools the ‘golden age’ of British higher education, the 1960s, was more 
brass than gold, being far too close to a previous stone age. The present era is the golden 
age even though the prospects for the future look brighter still.” 


There is much force to this argument. Halsey and Trow’s typical ‘British Aca- 
demic’ in 1971 was, for example, in all likelihood white, male and middle-class. 
The form of community in which he participated was marked by what Hearn 
identifies as a ‘white middle-class, male collegiality’. It is this regime of the old 
universities — of a‘managerial control, largely by men, and largely of men’ — which 
has, on this view, been disrupted by the new managerial controls from govern- 


ment and the equity agendas with which they have been associated.” The changes 
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40 Cownie, n 7 above. 
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which have taken place, that is, have opened out a university system hitherto 
based on patronage, elitism and unaccountability to what are ~ for all their limita- 
tions — more egalitarian processes and cultures in relation to such areas as recruit- 
ment and promotion. 

Bradney also seeks to locate this changing academy in the context of wider 
shifts in the nature of paid employment. A range of institutions — to an arguably 
far greater degree than has been the case with British universities — have been 
encouraged over the past (at least) twenty-five years to behave in ‘market-like’ 
ways.*° Processes of downsizing and audit and concerns about deprofessionalisa- 
tion are not confined to the academy. As Beck has observed,” within the ‘new 
economy’ work at all levels is characterised by a lack of conceptual clarity and by 
inequality.** Related to this point, many of the changes which have taken place in 
universities are themselves more complex, contradictory and double-edged in 
their effects than proponents of the corporatisation thesis allow. For example, far 
from. witnessing any undermining of collegiality within the academy, new tech- 
nologies have arguably opened up a range of opportunities for legal academics as 
new intellectual communities have been formed as a result of the national and 
global networks developed through the use of the internet. Equally, whilst Brad- 
ney accepts the evidence that academic life in the UK may be more demanding 
than in the past, it is a very different thing to suggest that law schools are, per se, 
more oppressive and difficult environments in which to work. 


Resistance and Contestation in the Law School 


It is a central argument of Conversations that the corporatising tendencies discussed 
above should not be understood as ‘achieved ends. As Bradney puts it, here citing 
my own work in this area, there is a tendency on the part of some to accept: 


that the university has been corporatised. The argument in this book has been that, 
thought there have been attempts to bureaucratise and corporatise the university, 
they have been resisted and continue to be resisted.” 


Critics of the corporatisation of universities, he suggests, all too often engage with 
macro-processes, painting in broad brush strokes and overplaying the impacts ofa 
dominant neo-liberal ideology on disciplines and individual practices. Crucially, 
in so doing they underplay issues of individual and collective resistance to such 
changes. Practices and cultures associated with traditional models of the univer- 
sity, for example, may be more structurally embedded, and more resistant to ‘top 
down’ reform, than advocates of the corporatisation thesis allow. Equally, Bradney 
argues, drawing again on recent empirical work by Cownie,” there can be 











46 C. Pollitt, Managerialism and the Public Services: The Anglo-American Experience (Oxford: Blackwell, 
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marked differences between what politicians, policy makers and senior university 
management say law schools should do and what the academics who work in 
them actually do. 

These issues point to the importance of engaging with the complexity of dia- 
logue, debate and struggle in the area of higher education reform. There is at pre- 
sent in the UK, for example, an ongoing contestation taking place between 
diverse interests which, Bradney accepts, have very different visions of what a uni- 
versity legal education is and should be for. In terms of university law schools, 
however, there does appear to be a degree of consensus within the legal academic 
community about the desirability of defending the ‘liberal’ model of education 
and research, as described above.” As Bradney puts it, à law school that has liberal 
features remains an accurate description of many British university law schools’* 
Thus, although reforms to the scope and structure of legal education may be 
sought by elements within the legal community (not least by parts of the profes- 
sion), if anything, Bradney argues,” the Law Society for England and Wales and 
the Bar Council make requirements of the curriculum less prescriptive than has 
been the case in the past. In a similar fashion, the institution of a revised regime of 
audit and accountability in relation to teaching (Chapter 7) is of a far ‘lighter 
touch’ than that which preceded it.** Such reform was precipitated, at least in part, 
by the hostile reaction the previous system received from universities, including 
their law schools. And recent developments around the promotion of university 
links with industry paint a broadly similar picture of resistance and compro- 
mise.” This, in short, is hardly a picture of neo-liberalism being ‘imposed’ on 
otherwise passive universities and their law schools. 


Diversity, Legal Research and the Law Curriculum 


Bradney suggests that there is little evidence to support the view that the research 
agendas and curricula of UK law schools have in fact become more technocratic 
and corporatised — at least not in the way that some advocates of the corporatisa- 
tion thesis suggest. Far from being directed to the technocratic needs of the legal 
profession, ‘research users’, or the economy more generally, the content of con- 
temporary legal research reflects a diverse set of research agendas which ultimately, 
as Cownie’s work suggests, derive from the interests and personal beliefs of indi- 


51 Note, for example, the SLSA Response to the Joint Academic Stage Board Consultation on the Relationship of 
Foundation Degrees to the Law Qualifying Degree: see C. Sanders, Academic Lawyers Fight for 
Resources’ THES 27 August 2003. The collective opposition of the legal academic community in 
January 2005 to an AHRB initiative seeking to identify ‘key’ journals in certain disciplines can 
certainly be interpreted as supporting Bradney’s argument about the acceptance of diversity in 
law schools. Equally, this does not detract from the political forces which are seeking to promote 
research concentration via such mechanisms: Journals “Top Ten” Sparks a Rebellion’ THES 28 Jan- 
uary 2005. 

52 A. Bradney, n 2 above, 201. 

53 ibid 164-171. 

54 ibid 155~189. 

55 Lambert Review of Business-University Collaboration: Final Report, http://www.hm-treasury.gov.uk/ 
media/EA556/lambertreviewfinal 450. pdf. 


© The Modem Law Review Limited 2005 485 


The Liberal Law School 








vidual academics.” No one, as Bradney puts it, can tell an academic what to do; 
resistance is always possible (indeed, he implies, it is inevitable for the ‘true’ aca- 
demic).”” ‘Servicing the economy’ is thus, on this argument, at best a marginal 
consideration in what motivates most legal academics in their work. For all the 
continued dominance of the ‘core’ and private law subjects,** the contemporary 
law school curriculum in the UK is one in which contextual, socio-legal, critical’, 
essentially academic’ subjects abound and continue to prove popular with stu- 
dents, notwithstanding the financial imperatives which undoubtedly increasingly 
inform their choice of degree subjects and future careers.” 

Bradney contends that it cannot be assumed that essentially commercial/busi- 
ness orientated subjects are themselves necessarily taught in a way geared to the 
creation of ‘new knowledge workers’ Bearing in mind the influence of the RAE 
in this regard — not least in undermining the status of the traditional, explanatory 
doctrinal textbook — there is no reason to presume that the teaching of, say, com- 
mercial law or company law is more doctrinal in nature in terms of delivery and 
assessment methods, or more resistant to theory, than other more traditionally 
contextual subjects. Both recent empirical work on law schools, and the stated 
research aims of legal academics themselves would appear to support Bradney’s 
suggestion that many legal academics do now see themselves as engaged in a 
broadly defined ‘socio-legal’ approach to law, even if it is the case that they are 
working in areas that they recognise might be seen by others as doctrinal in nat- 
ure.©° In sum, far from the curriculum being dominated by a ‘technocratic turn’, 
law schools in the UK continue, in Bradney’s view, to be methodologically diverse 
and, compared with the past, more — not less — open to a range of diverse perspec- 
tives and intellectual debates. 


Academic Careers and the Changing Academy 


Finally, Bradney points to the career trajectories of those scholars who have 
engaged in, or have been otherwise associated with, socio-legal approaches to 
law. ‘Outsiders’ he suggests, can over time ‘become insiders.’ Across many UK 
universities individuals engaged in ‘critical socio-legal research are now in senior 
managerial positions within the institutions in which they work; key figures 
within central university administrations (as Deans, Faculty Directors of 
Research, Pro-Vice Chancellors and so forth) or else as Heads of Law Schools. 
These individuals are in a position to influence, at least to a degree, the future 
strategic direction of law, both in the universities in which they work as well as 
within the field of legal education more generally. Bradney’s argument at this 
stage could be taken further in that legal academics and university law schools 
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have been seen to have been well placed to reap the benefits of many of the changes 
described above. As Thornton observes, law is still perceived across many univer- 
sities (internally at least) as falling on the applied’ side of the research equation. 
Empirical socio-legal studies, in particular, would in theory appear to lend itself 
well to the demands of the new university and new economy.” The ‘performative 
university’, as it were, has itself been of advantage to many socio-legal scholars, a 
view supported by one interpretation of the results of the 2001 Research Assess- 
ment Exercise. In looking to his present and future golden age’, Bradney thus 
highlights the proliferation over the past fifteen years of new socio-legal jour- 
nals,** the emergence of energetic professional associations (such as the Socio- 
Legal Studies Association) and the shifting staff profile across many law schools. 

Conversations presents, in short, a picture far removed from that of a socio-legal 
discipline under threat. Departmental closures may well be taking place in a range 
of other institutionally costly, ‘at risk’ subjects (notably, although not exclusively, 
clustered around the ‘pure’ sciences). There is little reason, however, to suggest that 
law will not continue to be a popular and relatively secure subject at both under- 
graduate and postgraduate level. The recent upgrading in the UK of the Arts and 
Humanities Research Board to the status of a Research Council serves further to 
signal a commitment to the promotion of ‘non-applied’ social sciences in UK uni- 
versities. None of the above is to argue that the critical socio-legal scholarship of 
the kind advocated by Bradney is necessarily accepted or seen as legitimate within 
every UK law school. It is to suggest that developments have taken place which 
undermine aspects of the corporatisation thesis and that, far from undermining 
socio-legal studies, the changing academy has served to facilitate the more far- 
reaching and complex transformation in the form, content and scope of legal 
scholarship precisely of the kind outlined by Bradney. 


CRACKS IN THE IVORY 'TOWER: RESEARCH CAPACITY, 
PRODUCTIVITY AND THE ‘NEW ELITE’ 


Bradney’s account of the liberal law school in the twenty-first century is both 
persuasive and appealing. At a time when a slow drip of media stories and perso- 
nal testimonies speaks to diverse aspects of the depth of the crisis in UK universi- 
ties, Conversations stands as a brave text — a book which runs counter to what may 
be for many of us, as Bradney himself recognises, the difficult realities of everyday 
academic life within today’s law schools. Yet there remain reasons to question 
aspects of the general conclusions Bradney draws from the formidable body of 
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research which underscores his analysis. There are also, I would suggest, reasons to 
raise concerns about the future development of the kind of distinctive socio-legal 
scholarship he espouses in the book — although not necessarily of the kind that the 
corporatisation thesis itself would, at least on the surface, seem to suggest. 

Bradney is surely correct in his observation that the various Research Assess- 
ment Exercises have served (some) socio-legal scholars well. There is no guaran- 
tee, of course, that the framing and interpretation of assessment criteria adopted in 
the past will take the same form in the future. The details of the 2008 exercise are, 
at the time of writing, unclear in this regard.® It is at the local level, however, that 
Bradney’s thesis arguably underplays the force of those institutional, cultural and 
economic pressures which are now impacting on many legal academics within 
the broader context of corporatisation outlined above — especially (although not 
exclusively) in those law schools which fall outside the elite’ institutions. Across 
many UK universities some powerful imperatives are arising from senior man- 
agement to engage with business and industry, maximise ‘third strand’ income 
and embrace applied research agendas within a set of clearly defined annual tar- 
gets. At the same time, the kinds of messages being conveyed at an institutional 
level within the dominant cultural economy in which universities now operate — 
not least regarding what is seen to constitute ‘gold standard’ (RAE acceptable) 
publication outlets ~ further runs the danger of entrenching established hierar- 
chies of journals, publishers and institutions in such a way as to marginalise work 
published in overtly critical, less established (socio-legal?) media. The parameters 
of ‘acceptable’ research, in short, are not fixed. It seems beyond doubt that, within 
some universities at least, internal cultural pressures are growing which militate 
towards the promotion of an expectation, if not that ‘[research] results should 
[always] point to clear and direct policy implications,’ then that the primary 
function of the academic is indeed as a (useful) ‘knowledge worker’. 

Running alongside the above, it is also important not to downplay the power 
of those constituencies which are seeking to promote and institute a commercia- 
lisation of the law school curriculum. For all the robust defence of liberal legal 
education made by Bradney, there is no reason to believe, for example, that the 
influence of the legal profession on law schools — and of the large City and corpo- 
rate provincial firms in particular ~ is diminishing. This, importantly, is not just 
a matter of the control and regulation of the curriculum via accreditation require- 
ments, the issue on which Bradney tends to focus in his analysis of resistance and 
contestation. Rather, it is the cultural relationship between the university law 
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Pressure as Gulf Widens’ The Guardian 10 September 2002. 
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68 See further R. Collier, ‘Peters Choice: Issues of Identity, Lifestyle and Consumption in Changing 
Representations of Corporate Lawyers and Legal Academics’ in S. Greefield and G. Osborn (eds), 
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school and the legal profession which is — in the context of an increasingly priva- 
tised Higher Education sector — shifting in some more subtle and far-reaching 
ways. As the twin pincers of privatisation and widening participation lead to ever 
higher levels of student debt, it is perhaps unsurprising that the large firms should 
hold such a powerful appeal for many law students. The influence of corporate 
legal employment and the ethic and culture of business success it offers, however, 
cannot be confined to questions of student recruitment, nor to the way ‘cash- 
strapped’ law schools increasingly seek the ‘grace and favour’ of firms in the form 
of potential alumni donations, sponsorship of academic posts, student competi- 
tions and so forth. 

The wider processes of corporatisation are, rather, as Thornton puts it, them- 
selves helping to shift ‘the orientation and purpose of universities generally from 
intellectual inquiry to instrumentalism and vocationalism’.” There has occurred 
an added impetus to the drive towards a more practice-centered and market- 
oriented model of legal education.” Many UK law school cultures and practices 
have, of course, historically facilitated the gravitation of considerable numbers of 
law students to commercial/business oriented subjects as embodiments of ‘real’ 
and, in career terms, ‘useful’ law. The logic of privatisation, however, alongside the 
cutting back, in some institutions at least, of non-core ‘luxury’ courses, can be seen 
to facilitate a further reorientation within the law curriculum towards commer- 
cial-oriented subjects and practical skills — the areas now widely seen as the parti- 
cularly ‘saleable’ features of the law curriculum within what is widely agreed to be 
an increasingly international and ‘branded’ market for legal education. 

In such a context there are strong signs that, as the comments of Sir Howard 
Newby which began this review attest, the ‘purely academic’, is being charac- 
terised as less attuned to the dominant economic, cultural and political climate 
of the time. Whilst it is the case that the majority of UK undergraduate university 
law students do not go on to practice law and 4re not all able to obtain positions as 
practicing lawyers, the institutional aspiration that they will do so remains a powerful 
influence on the inclusion of an increasingly commercialised curriculum.” The 
perceived graduate employment needs of the profession, and the demand for 
market-attractive and increasingly internationally focused courses, would appear 
to be feeding through to considerations of law school staffing in many institu- 
tions, with all the related implications that this has for recruitment and retention 
strategies and school cultures. Law students (as fee-paying consumers/customers), 
their parents” and the legal profession — key ‘stakeholders’ in the contemporary 
law school — appear joined in the promotion of a model of legal education which, 
it is argued, will produce, if not credentialised proto-lawyers, then at least indivi- 
dual ‘knowledge workers’ able to start earning as much as possible, just as soon as 
they graduate. This is, however, a model of the purpose of higher education which 
ill-fits many aspects of the liberal law school as advanced in Conversations. 
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What of the present state of socio-legal research itself? There is undoubtedly 
much force to Bradney’s interpretation of the recent history of legal research. 
There are indications, however, that the ‘brighter future’ he envisages for socio- 
legal studies will be less sunny than he forecasts. One might expect the processes 
of privatisation to support the institutional promotion of a model of ‘funder 
friendly’ interdisciplinarity in law, and that, within the technocentric, ‘research 
user’ focused academy, empirical policy and practice-orientated socio-legal 
research in particular would fare well. Yet it would appear that something else 
may be happening. There is said to be at present a crisis in waiting’ of research 
capacity in the field of socio-legal studies. A major inquiry is underway at the 
time of writing seeking to explore this question.” A debate about ‘research capa- 
city’, of course, covers a range of issues. It encompasses concerns about the level 
and mix of skills within the academic community, as well as the increasing pres- 
sures on many academics to find the time to undertake research in the first place. 
In the field of socio-legal studies, however, it is embracing a specific concern 
<. .over the numbers of new or younger researchers [entering the academy] and 
what this may mean for the future? Alarm bells are ringing” amongst socio-legal 
funders and users about the numbers of individuals trained in quantitative skills 
and evaluation methods. There are ‘very few’ applications to research grant 
schemes ‘from new or younger socio-legal researchers’; there is, at best, patchy 
and minimal training in socio-legal methods within UK law schools; there are 
‘few students wishing to undertake socio-legal research’ in applications for stu- 
dentships.”” 

The Nuffield Inquiry on Empirical Research in Law” is focused, primarily, on eva- 
luative, empirical socio-legal studies — the very kind of ‘useful research which 
advocates of the corporatisation thesis suggest has been institutionally encouraged 
within the new academy.” Yet in order to understand the contours of the present 
debate it is important to place these developments in the wider context of what 
has become a more general and growing concern about recruitment and retention 
in UK universities — an issue which casts a further shadow on Bradney’s interpre- 
tation of the future of the law school. 

For some time now law has been one of a number of disciplines identified as 
experiencing particular difficulties in relation to recruitment, especially at senior 
levels and in relation to certain subject areas (notably, commercial and company 
law).”® If the well-documented ‘proletarianisation’ of university academics is a 
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long-standing theme within Higher Education literature,” the ambiguous stand- 
ing of legal academics vis-a-vis the status and potential financial rewards of profes- 
sional practice highlights a number of issues about the possible implications of 
university restructuring for the field of law. Many of the generation of socio-legal 
academics who entered universities during the late 1960s and 1970s are now near- 
ing retirement. In some cases these individuals have been presented with the 
attractions of early retirement packages which allow them to continue to take on 
teaching responsibilities and other professional commitments on an ad hoc basis. 
At the same time, whilst the market-led drive towards increasing numbers of 
international students provides vital income streams for many universities, there 
do appear to be, across many UK institutions at least, increasing problems attract- 
ing home PhD students.® For law students considering their future careers, and 
for some early career academics, there is reason to believe that turning away from 
or leaving the academy is, for many, an increasingly attractive option. Impor- 
tantly, for those who may have once considered the academy the ideal place for 
the critical thinker, the independent scholar (a figure central to the argument of 
Conversations), there now exists a range of new cultural industries which provide, 
potentially, more lucrative and possibly challenging work environments. There 
are workplaces more attuned to the complex fissures which have taken place 
between the ’scetic (non-commercial) and ‘postmodern’ middle-class more gen- 
erally,” particularly in the major conurbations. 

It is this broader picture of social change that it is often difficult to get a sense of 
in reading Conversations. Bradney notes the well-documented declining salaries, 
status and autonomy of academics in the UK over the past two decades. His com- 
mitment to a model of individual academic vocation, however, steers him away 
from the broader implications of the emerging picture of an academy beset by 
problems of low morale and long working hours,” pervasive work-related stress 
and, at times, ill-health, of an embedded institutional bifurcation between 
research and teaching (linked to the emergence of differential ‘career tracks’), and 
a widespread erosion of democratic control in the context of the increasingly low- 
trust environment which has resulted from the centralised and directive manage- 
ment practices outlined above. 
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There is, in short, no reason to think that law schools are immune from the 
wider economic and cultural pressures impacting on the academy. Equally, it is 
important not to overplay the advantages of corporatisation. Whilst some research 
does point, for example, to cracks in the glass ceiling’, it has been suggested that 
what may in fact be taking place in universities is a more complex reframing of 
social relations in such a way that there continue to be some (rather predictable?) 
beneficiaries” — and losers*® — in a system in which quantifiable achievements are 
seen to denote productivity.” The new emotional economy fostered by the cor- 
poratised university has promoted a culture of ‘top down’ managerial control 
which has itself had both physical and psychological dimensions in terms of shift- 
ing the practices and attitudes of academics.** Bradney suggests that ‘people are 
choosing to become academics in law schools and choosing to stay academics in 
law schools, notwithstanding ever-poorer pay and deteriorating work condi- 
tions.’ The model of the (academic) social subject he deploys in Conversations, 
however, is one which itself effaces much of the psychological complexity of 
how individuals might deal with and respond to the complex changes which have 
taken place in the sector. As Kinman observes, ‘every job comes with its own 
internal psychological contract. The deal that most academics make with them- 
selves when they enter the profession is that they will be trading a lower salary for 
greater autonomy and flexibility’. What is then mourned, she suggests, is ‘the loss 
of the job they thought they had’.*° People might well be staying in law schools, 
as Bradney argues. However this does not mean that the economic, cultural and 
political imperatives which surround them are those which continue to map on to 
the model of academic vocation as he portrays it. 

One is left, ultimately, with the question of what kind of university law school 
—and legal academic — is under discussion here. Whilst it is recognised that there is 
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no single type of law school, the primary focus of Conversations is very much on 
research and teaching within the old’ university sector. Yet the model of the liberal 
law school Bradney deploys arguably underplays the complexity of the realign- 
ment which is presently taking place within the hierarchy of the established pre- 
1992 Russell Group” universities, as a tier of ‘research elite’ universities seek to 
reconfigure their place and purpose in the sector in the context of a government 
policy based on research concentration. This is the context in which, for many 
scholars working outside the lite’ institutions, the organisational pressures and 
demands of everyday academic life can be far removed from the model of a unity 
of ‘vocation and avocation’ which underpins Bradney’s analysis.” 


CONCLUSION 


Conversations is a book which should be read by anyone concerned about the 
impact of the restructuring of universities on academic institutions and identities. 
The idea of liberal legal education central to Bradney’s text undoubtedly con- 
tinues to have rhetorical power. Yet the scale of the application of business prac- 
tices and managerialism to universities is such that, for many academics at least, 
there appear to be growing reasons to ask whether university legal education in 
the UK is in the process of being transformed into an industry preoccupied with 
economic rationalism, efficiency and the generation of income. The ‘new model’ 
university central to policies of the present government appears to be a quasi-capi- 
talist, technocratic, instrumental institution concerned, primarily, with the pro- 
duction of ‘useful knowledge’ — a model which is far removed from Bradney’s 
liberal law school. This is the context in which the rise of performance-driven 
tables, hierarchies and rankings of achievement, marketing awards and seemingly 
ubiquitous corporate ‘branding’ have, as Bradney himself accepts, served to pro- 
foundly challenge, if not undermine, intellectual traditions and practices hitherto 
seen as central to the work of the liberal law school. 

Where does this leave us? Conversations is a book which, ultimately, brings to 
light what may be the ambiguous and somewhat paradoxical nature of socio-legal 
scholarship within the contemporary academy. For all that he might be drawing 
some very different conclusions to others, Bradney shares with a growing num- 
ber of scholars — working both in law and other disciplines — a concern to ques- 
tion and critically reflect on what is presently happening to universities, to 
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academic life and to what it means to be an academic; to interrogate, that is, what 
the developments presently taking place in universities might mean for those 
of us: 


who are experiencing an increasing sense of alienation in their everyday working 
lives from the central goals that led many of us into universities in the first place: the idea 
that we might be able to make some contribution, however small, to the forms of 
knowledge and understanding that make living on this planet a more comfortable 
and intelligible destiny.” 


Writing of recent developments in the UK, Tombs and Whyte have recently 
‘urge[d] colleagues [in law] to join the debate’ about Higher Education and 
research capacity. * Whatever the differing views individuals in law schools inter- 
nationally may have of the processes presently transforming universities, Conver- 
sations is to be strongly recommended. It is an inspiring, challenging and 
passionate book, a highly significant and impressive contribution to the literature 
on university law schools. If it succeeds in prompting further debate about these 
issues it will have achieved a great deal. 











93 A. Oakley, ‘Foreword’ in Brooks and Mackinnon, n 4 above, xiii (my emphasis). 
94 n 5 above. 
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Basil Markesinis, Comparative Law in the Courtroom and Classroom: The 
Story of the Last Thirty Years, Oxford: Hart Publishing, 2003, xxvii + 267pp, 
hb £25.00. 


Comparative law is not much taught in British law faculties (nor, for that matter in 
many law schools throughout the world). Nor is comparative law frequently cited 
in the legal literature, or used in the process of law reform. Basil Markesinis has tried 
to change this for most of his career. This latest book contains a message for all 
comparative lawyers: if the subject is to develop and even survive in the 21" century, 
then comparative law must be taught in the classrooms and comparative analysis 
must find its way into the courtrooms. Markesinis places the blame for the present 
situation largely at the door of academics engaged in comparative law who, he 
claims, fail to make their work attractive to students and relevant to practitioners. 
It is not obvious why comparative law should be so uninfluential — after all, it 
might be expected to blossom nowadays, at least within the European Union. 
Markesinis does delve deeper into his subject’s pathology. This leads him to the 
work and legacy of comparative lawyers of previous generations. Although he is 
convinced that the work undertaken by these great names was of import and 
quality, he also argues that these past ‘heroes’ contributed inadvertently to the 
decline of the subject, for they left behind neither a clear comparative methodol- 
ogy nor solid defining work which would allow future generations to retrace 
their steps and understand the way their analyses were arrived at. There were thus 
few signposts for later comparative lawyers engaged in similar research, and com- 
parative law has wasted considerable energy on re-inventing itself again and again. 
So what to do? Markesinis proposes a completely new scheme for comparative 
law which is intended to gain it the recognition it deserves. The scheme involves 
three steps: identifying a target audience, adopting a systematic strategy and estab- 
lishing a specific methodology. As for the question of audience, Markesinis fol- 
lows Rabel in thinking that comparative law will only make headway ifit attracts 
the attention of practitioners. Rabel’s work involved making available to practi- 
tioners the comparative material which could be fundamental when wrangling 
with difficult issues that a specific area of law is encountering. While Rabel him- 
self wrote largely for the benefit of practitioners, Markesinis urges comparative 
lawyers to remember that judges are the end users and that materials should be 
shaped with them in mind. Answering the needs of practitioners and judges 
determines not only the type of materials which are produced, but ultimately 
the type of comparative law that one will be engaged in. For instance, Markesinis 
argues that the attraction of modernist or post-modernist analysis must be 
avoided: too often these writings are neither accessible nor useful to judges or 
practitioners. Similarly, reference should be made to legal systems with in- 
trinsic interest for judges and practitioners, even if this promotes a certain 
euro~centricity. He also suggests that comparative law’ link with legal history, 
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especially Roman law, should be severed, as it does not really benefit either sub- 
ject any longer. 

As for methodology, Markesinis chooses to analyse and compare specific ques- 
tions of law as they arise or would arise in the course of litigation. This, too, will 
help to service the audience of practitioners and judges. A narrow ambit of com- 
parison is envisaged, as this will allow close and detailed analysis, but it will also 
make it possible to set the issue within its historical, social and economic context. 
In fact, contextual analysis is not only important but paramount when advocating 
the use of foreign solutions to practitioners or judges, for it alerts one to the pos- 
sibility that a solution is adapted to a particular legal system. Markesinis also 
points out that the comparative work does not have to stop at the narrow and 
detailed stage; the analysis might be widened to reflect larger trends in the legal 
system under scrutiny. Such broader analysis shifts the emphasis away from prac- 
titioners, allowing the collation of teaching material and providing considerable 
opportunities for academic research 

Markesinis provides an example of his methodology by comparing the French 
and English case law concerned with the liability of public bodies. Although at 
first it is difficult to see much resemblance between the law in the two countries, 
Markesinis demonstrates that the policy arguments that underpin the cases are 
similar. This similarity transcends the apparent conceptual differences and allows 
a detailed comparison to take place. But Markesinis also draws attention to the 
fact that that the political doctrines underlying the liability of public bodies are 
poles apart in each legal system. This, then, highlights the existence in compara- 
tive research of contradicting layers of similarity and dissimilarity; it is this com- 
plex reality of differing levels of analysis which can make comparative research 
really valuable. Markesinis does warn, though, that material aimed at practitioners 
should avoid such complexity and be conducted at a level of analysis that can be 
used directly. 

Only time will tell whether Markesiniss scheme is taken up by academics. 
Some scholars will find his vision of comparative law too narrow and conse- 
quently not worth undertaking, Still, if comparative law is to receive the attention 
it deserves, a change needs to be engineered and I agree with Markesinis that the 
time is ripe for this subject. Futhermore, Markesinis does not ban out-right cer- 
tain types of comparative projects (even though he makes controversial statements 
regarding post-modern research). In fact, he shows the possible link between 
comparative work for the judiciary and comparative work for teaching and aca- 
demic research: one can be used to build on the other. In this day and age, aca- 
demics tend to concentrate on projects that will be useful for the purpose of the 
RAE. Adopting the strategy of Markesinis and writing for a multiplicity of audi- 
ences is likely to mean multiple writings. In practice, those academics who do not 
object in principle to the proposed strategy might find this difficult, even if it is 
more rewarding. 


Sophie Boyron* 








*University of Birmingham. 
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Andrew Burrows and Edwin Peel (eds), Commercial Remedies: Current Issues and 
Problems, Oxford: Oxford University Press, 2003, xxxv + 304pp, hb £65.00. 


This book reports the proceedings of the sixth Oxford-Norton Rose Collo- 
quium. These annual meetings bring together academics and practitioners to dis- 
cuss issues of current significance to commercial lawyers. The 2002 session, which 
is the subject of this book, addresses various controversial issues related to com- 
mercial remedies. This focus provides a good theme for a collection of essays: 
readers will find that Commercial Remedies delivers a coherent and comprehensive 
overview of an important and wide-ranging area of law. In addition, the book, 
like the colloquium itself, integrates academic and practitioner comments on the 
different issues under discussion. Eight substantial essays written by different 
members of the Oxford Law Faculty are each commented upon, generally briefly, 
by solicitors from Norton Rose, and each pair of academic/practitioner essays is 
followed by a further short comment from the editors reporting on the collo- 
quium debate and further illuminating the controversies under discussion. 

The book is divided into three parts. Part A is devoted to issues of compensa- 
tion, and contains nine chapters, including three main essays and their associated 
commentaries. To the uninitiated it may seem surprising that several fundamental 
issues relating to contractual remedies, especially compensatory remedies, remain 
unsettled. John Cartwright’ chapter, the first in the book, describes the principal 
areas of difficulty. The basic rule is well-known: contract damages are designed to 
place the claimant, as far as money can do it, in the same position he or she would 
have been in if the wrong had not been committed (in contract, normally assessed 
on the expectation measure’: Robinson v Harman (1848) 1 Ex 850, 855)). But this 
rule leaves several issues open. First, how is the claimant’s loss to be assessed? 
Should the remedy provide cost of cure’, or merely ‘difference in value’? Ruxley 
Electronics & Construction Ltd v Forsyth ([1996] AC 344) provides a typical ilustra- 
tion. A swimming pool contractor failed to provide a pool of the agreed depth. 
Should compensatory damages enable demolition and reconstruction of the 
swimming pool to the required depth (ie a very large award) or merely recovery 
of the difference between actual and anticipated improvement in the value of the 
property with the new pool (ie nil)? Secondly, should damages awards recognise 
the claimants loss of intangible benefits (ie non-economic losses, or loss of ame- 
nity’)? In the Ruxley example, should money be awarded simply because the clai- 
mant himself valued a deep pool, even if it did not increase the value of his 
property? Finally, and most controversially, should damages be awarded simply 
because the defendant did not provide the agreed benefit, even if the claimant suf- 
fers no financial or amenity damage? Changing Rusley’ facts, if the claimant had 
made arrangements to have the pool built for his parents, not for himself} should 
he be able to recover any damages at all for loss of financial or amenity value? 

This last concern is the most troubling for the law of contract. It lay at the heart 
of the dispute in Alfred McAlpine Construction Ltd v Panatown Ltd ([2001] 1 AC 518). 
Because of rather special facts, the House of Lords’ response does not provide a com- 
plete answer to the question. At its most fundamental, the debate centres on two 
opposing perceptions of the facts. The ‘narrow view’ sees the claimant as suffering 
no loss: in the earlier example, the loss is suffered by the parents, and the claimant 


© The Modern Law Review Limited 2005 497 


Reviews 





cannot recover for this unless the contract expressly or impliedly addresses the pos- 
sibility. The ‘wide view’, by contrast, sees the claimant as suffering a real loss simply 
because he has not been given what he paid for. This approach recognises what is 
termed the claimants ‘performance interest’. Lords Goff and Millett, and, with 
more hesitation, Lord Browne-Wilkinson, agreed that this interest should be recog- 
nised (although, for Lord Browne-Wilkinson, not on the special facts of this case). 
The unresolved division and dissent is troubling. The problem is relatively com- 
monplace: enormous numbers of transactions, both large and small, and in both 
corporate and domestic situations, involve one party contracting for benefits to be 
provided to a third party. It is therefore quite remarkable that there is still no com- 
pelling, principled analysis of the correct approach. 

Andrew Burrows essay, in Chapter 4, uncovers more of the complexity of com- 
pensatory damages for breach of contract. Burrows focuses on three issues: remote- 
ness limitations, contributory negligence in contract, and a comparison of 
compensatory damages in contract and equitable compensation for equitable 
wrongs such as breach of fiduciary duty and breach of confidence. The first of these 
issues receives interesting comment from Chris Ryan, who teases out the link 
between remoteness issues (traditionally determined on the basis of the two limbs 
of Hadley v Baxendale (1854) 9 Exch 341, which Burrows argues should not be read as 
two mutually exclusive tests for ‘general’ and ‘special’ damages) and exclusion clauses 
which distinguish between ‘direct’ and ‘indirect or consequential losses, typically 
excluding liability for the latter. The courts tend to draw the boundary between 
these two types of losses along the same line as the boundary between the first and 
second limbs of Hadley v Baxendale, and not, as McGregor on Damages would prefer, 
along a sale of goods type analysis, differentiating between the difference in the 
value of the contractual goods or services as promised and as delivered (normal 
losses) and all incidental losses (consequential losses). The latter interpretation would 
certainly assist the drafting of effective exclusion clauses, but the courts have resisted. 

The final issue addressed by Burrows is more theoretical. The courts have 
devoted little serious attention to identifying the relevant distinctions in any com- 
parison between compensatory damages in contract and equitable compensation 
for equitable wrongs. Without this attention there are serious possibilities for 
wrong decision-making. Two issues need to be separated. The first concerns the 
appropriate starting point for analysis. There are two options. The first is that 
adopted by Burrows: he assumes that equitable wrongs are different from com- 
mon law wrongs, but suggests that the remedial goal of equitable compensation 
(for equitable wrongs) should be the same, with the same limitations, as common 
law compensatory remedies. His advocacy of fusion of common law and equity is 
founded on an argument for this form of remedial congruence. Perhaps a better 
approach, however, is to examine the wrongs themselves, to determine whether 
they are the same types of wrongs, and only then to insist that the remedies ought 
logically to be aligned. For example, Burrows treats all breaches by fiduciaries as 
breaches of fiduciary duty, open to awards of equitable compensation (see 
especially pp 43—45, discussing professional negligence of fiduciary advisers). He 
is not alone in this; many members of the judiciary both here and overseas have 
done the same. Increasingly, however, it is recognised that the duty of care owed 
by a trustee, for example, is the same type of duty as the duty of care owed by 
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other service providers: both should attract the same sort of analysis in determin- 

` ing appropriate remedies. But other fiduciary duties, such as the duty of loyalty, 
cannot (and should not) be subjected to the same remedial demands. The duty of 
loyalty, for example, proscribes any self-interested activities by the fiduciary even 
when there is no loss to the beneficiary. Equitable compensation is then an inap- 
propriate remedial goal (even when there is a loss), and other goals have to be 
pursued (eg profits disgorgement or an account of profits). 

Even if the appropriate analytical starting point is agreed, a further problem is 
exposed by Burrows. This is the distinction between equitable compensation and 
equitable accounting for loss that Burrows describes at p 46. He outlines an argu- 
ment that has been advanced in the writings of three authors, Steven Elliott, Peter 
Birks and Lord Millett. Their view is that a trustees obligation to account for 
losses operates differently from equitable compensation. In particular, there is a 
suggestion that the duty to account obliges the defaulting trustee to restore the 
trust fund to its pre-default position, even if the beneficiary would have suffered 
the same loss had the breach not been committed (as happened to the beneficiary 
in Target Holdings Ltd v Redfern [1996] AC 421). Elliott suggests that in these circum- 
stances, and despite the contrary outcome in Target Holdings, the injured benefi- 
ciary can elect whether to take an account (obliging the fiduciary to restore the 
trust fund) or equitable compensation (obliging the fiduciary to compensate for 
actual loss caused). Burrows is arguably right to reject this as unprincipled, and to 
suggest that both remedies should operate in the same way. Perhaps all that is 
necessary here is some recognition that the remedial labels (and, often, associated 
procedural differences) disguise similar underlying principles. Equitable compen- 
sation is the term often used to describe the remedy awarded when the fiduciary 
had promised (implicitly if not explicitly) to undertake a task with a particular 
degree of care, and fails to do so in a way that causes reasonably foreseeable loss. 
Accounting for loss, by contrast, is the term often used to describe the remedy 
awarded where the fiduciary has promised a specific end result, and, in breach, 
fails to deliver it. In both cases the remedy is designed to put the beneficiaries in 
the position they would have been in had the wrong not been committed. In the 
first case, the remedy compensates for the failure to deliver the end point that was 
likely with the exercise of due care; in the latter case, the remedy compensates for 
the failure to deliver the end point that was explicitly promised. 

The last three chapters in this first section of the book deal with the SAAMCO 
decision (Banque Bruxelles Lambert SAv Eagle Star insurance Co Ltd [199] AC 191, also 
known as South Australia Asset Management Corp v York Montague Ltd (SAAMCO)), 
and the problems associated with distinguishing between contractual duty and cau- 
sation. The three cases in this litigation concerned the liability of valuers for the 
negligent valuation of commercial properties against which loans were advanced. 
When the borrowers defaulted, the lenders suffered losses that were aggravated by a 
concurrent fall in the property market. The issue was whether the valuers were 
responsible for the total loss, or only the loss represented by their valuation error. 
The House of Lords opted for the latter measure. Edwin Peels chapter contains a 
careful and critical analysis of the decision, and other related decisions, and the 
implications of the approach in different circumstances. Richard Butlers detailed 
commentary pursues this theme, and also addresses the problem of ensuring that 
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the claimants contributory negligence (where this exists) has contributed to the 
same loss that the defendant is responsible for preventing. These chapters address 
complicated problems, but provide welcome illumination of the issues. 

The second part of the book, Part B, contains six chapters addressing issues of 
restitution and punishment. The first three consider the controversial issues of dis- 
gorgement and punitive remedies for breach of contract (reflecting principally on 
the cases AG v Blake (Jonathan Cape Ltd, Third Party) [2001] 1 AC 268 and Kuddus v 
Chief Constable of Leicestershire Constabulary [2001] 1 WLR 1789). In the case of disgor- 
gement, even the terminology is difficult: there are advocates and critics of the labels 
‘disgorgement’, resitutionary damages’, and ‘account of profits. Beyond terminol- 
ogy, every detail of the remedy can be subjected to further argument: when is the 
remedy available; how is it quantified; can the claimant choose to pursue this 
remedy rather than compensation? Ewan McKendrick provides a close analysis of 
the issues in Chapter 10. The editors suggest that there is a hierarchy of remedies for 
breach of contract: compensatory damages are the normal remedy, and are always 
available; if these are inadequate, however, then specific performance or injunctions 
are available; if these, too, prove inadequate, then an account of profits may, excep- 
tionally, be awarded; and if even that is inadequate (in the sense that a court remains 
outraged by the breach), then punitive damages may be awarded. 

The next three chapters in this section deal with restitution for unjust enrich- 
ment and the controversial issue of whether the remedies are proprietary or per- 
sonal. Peter Birks’ chapter ranges more widely than this, and contains an 
impassioned defence of the law of unjust enrichment and a plea for the Birks five 
question analysis (now affected by his subsequent approach in Unjust Enrichment, 
Oxford: OUP, 2003). Nevertheless, the proprietary-personal debate dominates 
both Richard Calnan’s articulate response and the editors’ reflections on the collo- 
quiurm discussion. The extent of the disagreement on these issues is disturbing, 
especially given the time that has been devoted by academics and practitioners to 
their analysis. Indeed, these chapters suggest that there is a fundamental conflict 
over how the questions should be approached, not merely how they should be 
answered. Birks suggests that because restitutionary remedies respond to unjust 
enrichment, not to consent or wrongs, these latter areas cannot explain why res- 
titutionary remedies are proprietary or personal; in addition, all three events give 
rise to both proprietary and personal remedies, and which type is appropriate in 
different circumstances cannot be answered by saying it is all a matter for the law 
of property, or, equally, for the law of obligations. Calnan disagrees, suggesting 
that the law of unjust enrichment can determine whether there is a remedy in 
given circumstances, but the law of property has to play a role in deciding 
whether that remedy is proprietary; the issues can only be resolved by resort to 
analogies across the spectrum of proprietary rights, whether these arise in 
response to unjust enrichment, consent or wrongs. 

The final part of the book, Part C, examines various more disparate issues. 
Nine chapters examine, in sequence, the issues of agreed remedies (Louise Gulli- 
fer — chapter 16), the impact of the Human Rights Act 1998 (Nicholas Bamforth — 
chapter 19), and conflict of laws issues (Adrian Briggs — chapter 22). The courts’ 
interference with contractual provisions that settle agreed remedies has long been 
controversial. The policy reasons for intervention are poorly articulated by both 
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courts and commentators, and in any event are not obviously well aligned with 
the practices of the courts. Gullifer’s chapter describes the issues that arise in the 
context of the courts’ exercise of penalty and forfeiture jurisdictions. Bamforth’s 
chapter addresses an issue of great interest and importance to practitioners, and 
concludes by suggesting that the Human Rights Act 1998 will be felt most acutely 
in the area of interpretation of both statutory and common law rules, including 
the rules relating to remedies. 

The final three chapters in this section of the book contain a fascinating 
account of the problems raised by conflicts of laws issues. Briggs makes a compel- 
ling argument for reform of the normal English rule that substantive issues are 
determined by the lex causae and procedural issues, including the nature of the 
remedies that may be awarded and the availability of those remedies in the cir- 
cumstances, by the lex fori. The current rule leads to some rather strange outcomes, 
and Briggs suggests that where possible both issues should be determined by the 
lex causae. He illustrates the advantages, but concedes that problems will still arise 
if the facts require consideration of overlapping legal issues with different lex causae 
(for example, both contract and property law issues in a contract for the transfer of 
title in goods). 

This is perhaps an over-long summary of the issues addressed in this book, but 
it serves to make the point that the book contains a comprehensive and relatively 
succinct account of all the major issues of difficulty or uncertainty in the arena of 
contractual remedies. For that reason alone it will be of interest to both scholars 
and practitioners wanting an accessible overview of the field. To my mind, how- 
ever, reading this book also delivers a more sobering message to commercial law- 
yers. Very clearly there is still a surprising amount of work to be done to settle 
some rather fundamental problems associated with contractual remedies. Most 
of the problems are not new. They have been engaging academics, practitioners 
and the judiciary for decades, sometimes for longer. Despite the many suggestions 
that emerge from different chapters of this book, most readers are likely to reach 
the last page with an overwhelming feeling that this is a book about problems, 
not solutions. Perhaps, because of that, a lot of us should read it. 


Sarah Worthington” 


Janice Richardson, Selves, Persons, Individuals: Philosophical Perspectives on 
Women and Legal Obligations Aldershot: Ashgate Publishing, 2004, vii 
+ 145pp, hb £45.00. 


This is a short but ambitious book. In five substantive chapters, plus an introduc- 
tion and conclusion, Janice Richardson seeks to break the impasse in feminist 
legal theory over what it means to be a sexed person — a woman — in the context 
of the law of obligations. The introduction quickly reminds the reader of the cen- 
tral debate of feminist legal theory: the puzzle of where to situate women within 
the law and how to understand their positioning. This has largely manifested itself 
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in the so-called equality/difference conundrum: should the law treat women the 
same as men or acknowledge their differences? This debate has largely proceeded 
without much dissection of the term ‘woman’. However, with the arrival of post- 
modernism and the critical race studies movement on the feminist legal theory 
scene, the ability of feminist jurisprudence to provide an analysis of what is meant 
by ‘woman? is in danger of failing as the term woman is fractured into unhelpful 
individualism. If feminism is premised on the need to include women’s experi- 
ences in a male world, it quickly finds itself backed into a corner by then accept- 
ing the need to pick apart the term ‘woman? itself and include the experiences of 
all who come within that term. This makes it difficult to formulate any coherent 
strategy for dealing with women’s collective experiences within the law. More- 
over, picking up on a point made long ago by MacKinnon, Richardson notes that 
all these theories are stuck within a male referential framework. Women are either 
the same as men, or they are different from men. Where is the theory that con- 
ceptualises women on their own terms? She argues that there is another way out 
of the equality/difference debate: the dilution engendered by postmodernism can 
be avoided without resorting. to overstated essentialism, and the term ‘woman’ 
understood anew. 

While many of the names familiar to feminist legal theorists receive a mention 
(MacKinnon, Irigaray, Williams, Gilligan, and, interestingly for southern hemi- 
sphere readers, Naffine and Owens), those seeking a fuller analysis of the current 
state of the debate will be disappointed. Richardson's aim is not to examine this 
debate in great detail, but to propose a solution to it. The next five chapters there- 
fore plunge into alternative ways of thinking about the nature of self and person- 
hood. Our first stop is the philosophy of science, where theorists have 
reconceptualised the self in ways that do not reference the male as the norm. At 
the heart of this thinking is the concept of relationality. This involves asking ques- 
tions such as: where is the boundary between the self and the not-self? How does 
the self relate to the environment? What does it mean to develop as an organism? 
Pulling together developments from fields as diverse as the philosophy of biology 
and the theory of cognitive science, Richardson argues that concepts from these 
areas provide useful insights for feminist legal theorists who wish to discuss 
women as a group with shared concerns, without being trapped by the criticism 
that their understanding is static. Furthermore, if our understanding of the self is 
fluid, there might also be ways to think around the current male-based legal norm. 

How, then, might these insights actually be transposed from science to law at a 
practical level? The work of feminist legal theorists inevitably has some practical 
application: whatever their understanding of the term ‘women, feminists seek to 
improve their position. In the next chapter Richardson turns to the work of the- 
orist Drucilla Cornell who provides a different approach to the issue of making 
claims for women within the law. To be a ‘self’, or a legal person, Cornell argues, is 
to be a bearer of rights. To claim rights, women have had to position themselves as 
being the same as men. Cornell contends that women should not have to do this, 
but should join the legal community as ‘persons’. Just as the developments in the 
philosophy of science help us to see the self as a flexible entity, Cornell claims that 
what it means to be a person should be left open, filled in by ‘what free and equal 
persons would agree to’ (p 52). In response Richardson asks: how is this going to 
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work in practice? Who is going to define what it means to be a person? What do 
we understand ‘free and equal’ to mean? 

The three chapters which follow see Richardson move past the equality/differ- 
ence debate to address the position of women in the law of obligations. They pro- 
vide an interesting mix of philosophical analysis — subject to particular scrutiny is 
the concept of possessive individualism (what does it mean to own one’s self?) — 
and a range of well-known contract and tort cases, with a side-journey into Car- 
ole Pateman’s groundbreaking critique of the social contract. Foucault rubs 
shoulders with the driving instructor in Nettleship v Weston, while Hobbes and 
the Child Support Agency make strange bedfellows on the same page. Richard- 
son concludes that there is a tension between the case law and the philosophy: ‘if 
women claim property in their persons then areas of their lives are open to com- 
modification. Alternatively, they are not paid at all (p 139). Fortunately, those of us 
bedazzled by the philosophy can still follow the arguments. Richardson provides 
helpful chapter summaries at various points throughout the book. This, coupled 
with the constant cross-referencing to material previously covered, is very useful. 

Ultimately, however, the examples chosen by Richardson to illustrate her 
quest to solve the meaning of personhood — the marriage contract, the risks of 
divorce, and wrongful birth cases — do not seem to advance the aim of under- 
standing what it means to be a person in law with the help of the philosophers’ 
concepts of self and personhood. In each of the examples chosen, possibly because 
they deal with issues that affect women primarily in their capacity as women, the 
reader is reminded that woman’ relationship to law is defined in some way by her 
sex. Curiously, fora book addressing a legal problem, the range of cases chosen for 
analysis is sparse (thirteen). This, coupled with the nine statutes referred to, leave 
the reader wondering whether more legal research could have enriched the argu- 
ment about personhood and provided greater insight into how the law in practice 
grapples with the dilemma at the heart of the book. For example, it is surprising 
that the chapter dealing with the assignment of risk in tort does not consider New 
Zealands comprehensive no-fault compensation model (which has itself been 
subject to considerable feminist critique). In addition, some reference to legal phi- 
losophy debates over personhood, which examine how the law itself constitutes, 
shapes and defines personhood, may well have helped flesh out the complex rela- 
tionship between women and the law. 

Perhaps the ambition here should have been more modest: not to solve the 
dilemma of what it means to be a woman in the context of the law of obligations,’ 
but to provide some alternative and thought-provoking ways to think about the 
meanings of ‘woman’ and ‘personhood’ and about how women fit into the law of 
obligations. That said, this book serves as a useful reminder to legal thinkers that it is 
worthwhile looking beyond the confines of the law in their quest to work through 
legal problems. In that sense, Richardson's work represents another step forward on 
what has already proved to be a complex and contested jurisprudential journey. 


Caroline Morris* 
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Jack Beatson and Reinhard Zimmermann (eds), Jurists Uprooted: German-speaking 
Emigré Lawyers in Twentieth-century Britain, Oxford: Oxford University 
Press, 2004, xvi + 850pp, hb £75.00. 


Over the past two centuries, some of the boldest adventures in legal science have 
been undertaken by Austro-German jurists. With the rise of National Socialism, 
many of these jurists found that opportunities for such adventure were radically 
diminished. Not every jurist was frustrated thus. Those whose backgrounds and 
views were not a problem for the Nazi regime, and who had no reservations about 
taking advantage of this fact, found that totalitarianism tended to open rather 
than close doors. By early 1933, however, once the Nazis had assumed power and 
introduced legislation authorising discrimination against university teachers who 
were politically unsuitable or of ‘non-Aryan’ descent, many German legal scho- 
lars were by various strategies either demoted or removed from their positions. 
Virtually all of these scholars were Jews as defined by the Nazi legislation. Many 
of them, in spite of everything that was unfolding before their eyes, regarded the 
fatherland as their natural home. Although all of them wanted it otherwise, many 
came to realise that their safety depended upon finding a way out of Germany, at 
least until the political climate had improved. 

The United States of America was the perhaps inevitable destiny for a good 
number of these jurists. But some of them made their way to these shores. This 
impressive and important collection of essays presents the stories of those aca- 
demic lawyers who left Germany and Austria to make England (it invariably 
was England, rather than any other part of Britain) their temporary or permanent 
home. Reading these essays, one learns over and again of how one or another 
talented jurist was classified as non-Aryan or politically unacceptable and so, some 
time between 1933 and 1935, removed from office. The subsequent emigration of 
these jurists-along with many other scientists, artists and intellectuals—could be 
regarded, as Reinhard Zimmermann observes in his opening chapter, as ‘“Hitler’s 
gift” to (usually) the United States or the United Kingdom (p 45). But Zimmer- 
mann also points out that the gift was not always ‘received with open arms (p 59). 

Jurists who left Hitler’s Germany for England encountered a catalogue of pro- 
blems: immigration restrictions, loss of academic status, scarcity of academic posts 
and financial support, poverty, assimilation difficulties, internment—the fact that 
they would have encountered most of these problems and worse had they 
remained in Germany hardly lessens the plight they faced as émigrés. As Jack 
Beatson explains, England during this period can be seen as & complicated mix- 
ture of liberal toleration and insularity, and of outrage at the Nazi persecution of 
Jews and other groups coupled with acceptance of some anti-Semitic stereotypes’ 
(p 74). Beatson argues convincingly that English attitudes towards émigré jurists 
were more often tolerant than insular. Many of these jurists received financial 
support from Oxford colleges, refugee committees, the Society for the Protection 
of Science and Learning (SPSL) and, in at least one instance, the Oxford Univer- 
sity Press. Yet, despite this support, the overall picture was, as Beatson maintains, 
complicated. Although England’s academic-legal community assisted Jewish 
émigrés, for example, some members of that community—as Leonie Star and 
Nicola Lacey have shown in their biographies of, respectively, Julius Stone and 
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H.L.A. Hart-could have been more generous towards and supportive of Jewish 
scholars. Stone—an émigré from England’, as James Crawford notes (p 698 n 96)—is 
an apposite case here. By all accounts Stone could be abrasive and tactless, and so it 
is perhaps not surprising that his career as an English jurist was fairly short-lived 
and unspectacular (he left England in 1939 to take a post at the University of 
Auckland, and two years later accepted a chair at the University of Sydney). But 
there seems little doubt also that Stones pride in his own Jewishness caused some 
English academic lawyers to be, at the very least, suspicious of him. 

The first biographical chapter in this collection concerns Fritz Schulz, one of 
the great Roman lawyers of the twentieth century. Schulz was clearly a remark- 
able figure, and it is hard to imagine a more fitting tribute to the man than the 
massive, compelling and carefully researched chapter contributed to this volume 
by Wolfgang Ernst. In 1933, Schulz was 54 and in his academic prime, a professor 
of law at the University of Berlin. Since both his mother and his wife were Jewish, 
he was, according to the Nazi legislation, 4 50 per cent non-Aryar (p 127). At this 
time, some husbands of Jewish women would try to minimise the likelihood of 
persecution by divorcing their wives~a strategy which appears to have been sug- 
gested to Schulz. But ‘Schulz was very much his own man’ (p 111). Rather than 
divorcing his wife, he dedicated his next book to her. That book, Prinzipien des 
romischen Rechts, defended Roman law against the then popular Nazi argument 
that the subject was ‘un-German’. The political content of the book did not go 
unnoticed, and the Nazi administration took a series of measures which basically 
forced Schulz into retirement by the end of 1934. 

It would be understandable if Schulz had decided at this point that it was time 
to leave Germany. In fact, he remained there until April 1939. It probably took the 
Reichskristallnacht of November 1938 to make him realise just how bad the situa- 
tion was. (Schulz apparently once remarked, having heard a Hitler broadcast, that 
little harm could come from a man with such a poor command of German gram- 
mar) For various reasons, getting Schulz to England was difficult, and the difi- 
culties were not to diminish once he had arrived. A year after his arrival in 
Oxford, he was interned for four months on the Isle of Man. From the late 1930s 
until the early 1950s, Schulz and his family suffered à descent into poverty’ (p 156). 
He was not offered an academic position at Oxford, nor was he given any oppor- 
tunity to teach until 1948. Indeed, for well over a decade he was more or less 
wholly dependent on small grants, his wife’s capacity to make a little go a long 
way and the generosity of some especially loyal friends. 

Friends, like funds, seem to have been in short supply. While Schulz was clearly 
a very amiable man, he appears to have felt little need to find academic company 
in Oxford and was generally content to be a lone scholar. According to Ernst, ‘the 
Schulzes lived a life very much detached from the goings-on of Oxfords aca- 
demic society’ (p 168). Neither poverty nor isolation, however, stood in the way 
of Schulz producing the History of Roman Legal Science and Classical Roman Law, 
two twentieth-century classics in Roman law scholarship. In Ernst’s opinion, the 
former work ‘was and perhaps still is the single most important English book in 
the field’ (p 179), while the latter, though criticised by many modern Romanists 
for its over-reliance on ‘interpolationist guesswork’ (p 184), captures ‘the expertise 
of a first-class legal mind’ (p 183). 
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Schulz was not Hitler’s only gift to Roman law scholarship in Britain. Fritz 
Pringsheim and David Daube both left Germany for Oxford in the 1930s—Pring- 
sheim would eventually return to Germany, while Daube ended his career in the 
United States. Tony Honoré and Alan Rodger, in their respective contributions to 
this volume, show that Pringsheim and Daube were inspirational—~Daube espe- 
cially so—yet, in their approaches to Roman law, very different. It seems likely that 
Peter Birks’ remit was to write a chapter reflecting on Schulz, Pringsheim and 
Daube in the general context of Roman law teaching and scholarship in Britain. 
He in fact does this and a lot more besides. Birks’ basic message is straightforward 
enough: for all that we need first-year Roman law in the curriculum more than 
ever nowadays, it would be foolish to expect that it will ever be reinstated. His 
castigation of the ‘myopic and philistine attitudes’ (p 260) of those who either 
sought to marginalise or did too little to prevent the marginalisation of Roman 
law ought to make for gloomy reading. But it does not quite work out this way, as 
it rarely did with Birks, because he so obviously had an immense belief in the 
importance of law pursued as an academic discipline. He also had a special talent 
for capturing the concerns, skills and motivations of jurists from different tradi- 
tions and generations, and for depicting legal scholarship as a noble and valuable 
enterprise. We sometimes may be fools to ourselves, he kept reminding us, but 
that does not make us fools to the world. Even if his arguments could be depres- 
sing, his style was always uplifting. 

Friedrich Hayek, who left Vienna for London in 1931, is deliberately not dealt 
with in this volume because he was principally an economist and political theorist 
rather than a lawyer. Given the surfeit of Hayek biographies, this is not a serious 
omission. Walter Ullmann, another Austrian émigré, could hardly be described as 
a lawyer either, but legal texts feature significantly in his work on medieval his- 
tory and so he is sketched here by David Ibbetson. The larger part of Ibbetsonis 
chapter considers Hermann Kantorowicz, one of the pioneers of the Free Law 
movement yet also one of the sternest critics of American legal realism. Given 
that legal theorists sometimes assume that the Free law movement and American 
legal realism embrace the same thesis—that judges decide cases primarily on the 
basis of their preferences rather than by reference to what relevant legal rules sti- 
pulate-it seems odd that Kantorowicz should have identified with one of these 
perspectives and yet rejected the other. Ibbetson explains why this should have 
been the case: according to the Free Law movement, judges have ‘both power 
and responsibility to fill in the gaps left between the words of the formal legal 
text’ (p 273) rather than the freedom to decide cases in any way that they think 
fit. For Kantorowicz, in other words, the Free Law movement did not recognise 
the possibility of unfettered judicial discretion, whereas American legal realism 
did. From his conception of realism—an unsubtle one, it has to be said—it is easy 
to see why he did not equate that branch of jurisprudence with what has often 
been taken to be its continental counterpart. 

The middle part of this volume is devoted to émigré comparatists and conflicts 
scholars. One would expect the contribution of refugee jurists to the develop- 
ment of comparative law in Britain to be immense. There is no doubt, J.A. Jolo- 
wicz observes, ‘that ‘without their writings in the field, the available literature 
would have been greatly impoverished’ (p 365). But he also makes the point that 
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few émigré jurists, certainly during their early years in England, seemed all that 
interested in pursuing comparative law projects (see pp 355-6); ‘nor’, he adds, ‘did 
they later devote themselves principally to comparative or foreign law’ (p 365). 
This initially seems an odd conclusion, particularly if one considers the achieve- 
ments of, say, Otto Kahn Freund, Wolfgang Friedmann or Francis Mann. But as 
Mark Freedland makes clear in his chapter, Kahn Freunds major contribution to 
English legal scholarship was in the field of labour law; and as John Bell points out 
in his essay on Friedmann and Gustav Radbruch, most of Friedmann’s work in 
comparative law was undertaken at Melbourne, Toronto and Columbia rather 
than at University College London. Francis Mann is a more difficult case to 
explain away, since, as Lawrence Collins argues (and demonstrates), ‘his influence 
on English law can be seen as one of the very rare cases of the influence of com- 
parative law on the English judiciary’ (p 382). As Peter North observes, further- 
more, it would certainly be a mistake to conclude that émigré scholars 
contributed little to development of conflicts of law in this country. One only 
has to look to the work undertaken in that field over the past 65 years by Kurt 
Lipstein (who is both a contributor to and a subject of this volume) to appreciate 
just how rich the contribution has been. 

The remaining biographical chapters in this collection deal with émigré public 
international lawyers and criminologists. Stephanie Steinle presents the intri- 
guing case of Georg Schwarzenberger. In some ways his story echoes the stories 
of others in this volume: he was a victim of the Nazi legislation of 1933, he ended 
up in England (he declined the opportunity of an academic position in Madrid 
on the basis that Latin countries are for holidays rather than work) and he found 
his future resting largely in the hands of academics who were all but strangers but 
who might nevertheless report to the SPSL and to potential employees that he 
was a splendid chap who had spark. Schwarzenberger appears generally to have 
been adjudged to lack spark (though not as much as he lacked tact) and so he 
struggled to establish himself academically. After a period of internment in 1940, 
he was able to develop his career at University College London, where he had 
been appointed as a part-time lecturer in 1938. But it would be 24 years before he 
was promoted to a chair there. It appears that Hersch Lauterpacht—whose vision 
of peace through law Schwarzenberger considered ‘wishful legal thinking’ (p 
678)—was vigorously opposed to Schwarzenberger’s promotion and that only after 
Lauterpacht’s death in 1960 could this be pushed through. 

Lauterpacht himself is the subject of a beautifully researched, sympathetic but 
by no means uncritical chapter by Martti Koskenniemi. This chapter not only 
provides considerable insight into Lauterpacht but also reveals a great deal about 
the nature and development of international law scholarship in Britain. Just as 
valuable on the subject of British international law scholarship is James Crawford’s 
contribution to the volume. Crawford takes issue with the argument that inter- 
national law theory was deliberately put to rest by the great representatives of the 
discipline—particularly Oppenheim, McNair, Brierly and Lauterpacht—in the 
1920s and 1930s. ‘I do not believe’, Crawford argues, ‘that the small and somewhat 
parochial world of British international law could have killed off theorizing about 
the subject in Europe, the Americas, or elsewhere—even if these individuals had 
wished to achieve this’ (p 685). Crawford develops this argument so carefully 
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and persuasively that, by the conclusion of his chapter, it is difficult to understand 
why anyone would seriously claim that international law theory was ‘killed off 
by early twentieth-century British international lawyers. 

It is hard to imagine anyone coming away from this collection without having 
gained some fresh insight into scholarship as a pursuit. This is mainly because of 
the accomplishments of, and the ordeals faced by, many of the jurists examined in 
these essays. But it is also attributable to the quality of much of the examining. 
Ultimately, it is Schulz’s spirit that looms largest throughout the book. The Jewish 
philosopher, Edmund Husserl, was forced to take leave of absence from the Uni- 
versity of Freiburg in April 1933. The reverse side of the official notice informing 
him of his dismissal, lodged at the Husserl-Archives in Leuven, is covered in his 
philosophical notes. Schulz appears to have shared Husserls character. An impo- 
verished outcast who had every reason to regard himself as a victim of one of the 
world’s worst horrors, he nevertheless refused to be broken, immersed himself in 
his discipline and produced two masterpieces of modern Roman law scholarship. 
Contemporary academic culture often seems committed to the idea that the best 
enquiries emerge from blue skies. No doubt this correlation often holds good— 
why would we endorse sabbaticals if it did not? But a book such as this one 
impresses upon us a subtler truth: that the best that we have to offer is sometimes 
the product of long, dark and very difficult nights. 


Neil Duxbury” 


Joshua Getzler, A History of Water Rights at Common Law, Oxford: Oxford 
University Press, 2004, xxxviii + 396pp, hb £60.00. 


The subject matter of this book is flowing water—specifically, water flowing in 
rivers and streams, whether on the surface or subterraneously. Water is of great 
importance to the survival of communities, and yet, without some ability to lay 
claim to it, individual businesses could not prosper. Typical legal problems arising 
from the flow of water include situations in which it is polluted up-stream, it is 
diverted so that a down-stream user cannot operate a mill or irrigate land and 
where a down-stream user builds a dam or otherwise pens up the water so that 
its flow is interrupted. This book deals with the competing claims that arise to 
flowing water and sets them in historical context. 

As one of the natural elements, water has proven to be a difficult subject matter 
to regulate. Flowing water is ephemeral and changeable’ (p 329); it cannot be pos- 
sessed in the way that is possible with other tangible items. The challenge for the 
courts has been to apply common law concepts so that a sensible regulatory 
regime can be attained. In this respect, the author remarks that ‘the problems 
posed by water reached back to challenge the law’s basic ideas about all forms of 


property’ (p 329). 
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The courts have relied largely upon a hybrid of land and tort doctrines in their 
regulation of water. These doctrines have developed haphazardly and have been 
subject to changes in philosophical leanings and to a substantial foreign influence. 
At crucial points in English legal history, judges have returned to basic principles 
of Roman law and to notions of common goods and natural rights of ownership. 
In the 19" century, the judges adopted notions of reasonable user developed most 
conspicuously by Story J of the United States Supreme Court. And this is where 
we have ended up: with courts assessing the reasonableness of competing uses of 
waters flowing in ‘certain and defined’ courses under the doctrine in Embrey 
v Owen (1851) 6 Exch 353; 155 ER 579, Getzler demonstrates a sure hand in explain- 
ing these different influences and in demonstrating their effect on the case law. 

Chapter 1 sets the scene with a consideration of some of the major historical 
events that have shaped the common law on water rights. These include the 
invention of the water wheel, use of water in the ancient world for the purposes 
of irrigation and simple manufactures and the move to the use of water power in 
the middle ages. We learn that it was the decline of slavery which provided the 
spur to find alternative means of power and which also made possible suitable 
returns on investment in water technologies. And it was the availability of swift- 
moving streams and valleys capable of being damned up that caused the re-loca- 
tion of much industrial activity from the south-east to the north-west of Britain. 

Chapters 2 to 7 proceed roughly along chronological lines, exploring the con- 
struction of common law rules used to delineate competing uses of water. Thus 
Chapter 2 presents a long and technical description of the relevant early forms of 
action and explores the central notions of seisin and servitude. It is in the law on 
servitudes (or rights to encumber the land of others) that the Roman law influ- 
ence is particularly apparent. It is apparent, for instance, in Bracton’s account of 
servitudes as natural rights to the use of water and in his enunciation of a standard 
of reasonable user. 

Chapter 3 continues in a similar vein, tracing the development of the pervasive 
principles of prescription that took hold in the 15" and 16" centuries and the 
return to natural rights ideas of reasonableness, as encompassed in the maxim sic 
utere tuo ut alienum non laedas (‘so use your own property as not to harm that of 
another’). In many judgments on water rights there can be detected a confusion 
as to the proper basis for the recognition of claims. But Getzler proves very adept 
at dissecting the different lines of thought. 

The contribution to water law made by the commentators Blackstone and 
Hale is the principal concern of Chapter 4. Blackstone, the first holder of the 
Vinerian Chair in Oxford University, and later a judge of the Common Pleas, 
was influenced by the Roman tradition in his attempt to provide conceptual 
order to the common law. However, it was his belief in the social contract that 
provided the basis of his treatment of water rights. In essence, Blackstone saw 
rights to water as being won on the basis of first appropriation—although title 
would subsist only during the time of actual user. Water rights were most appro- 
priately defended by use of the nuisance and trespass actions. 

In Chapters 5 and 6, Getzler explores Blackstone’s appropriation theory in the 
courts and modern riparian doctrine. These chapters are more laboured than their 
predecessors. They present a detailed record of the cases that helped to shape 
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important doctrines affecting water rights. In many instances, the arguments of 
counsel are summarised, interjections from the bench are noted and the decision 
of various courts in the hierarchy are related. The chapters, as such, reflect the 
meticulous research undertaken by the author. But, in the end, they could have 
been presented more succinctly. 

Throughout the book, Getzler is keen to test the assumption that economic 
development has depended upon the ability of productive entities to lay claim to 
clearly defined, assignable and enforceable legal titles to goods. His well-justified 
conclusion is that water-dependent industries have prospered despite the fact that 
water has not always displayed these characteristics. Rights to use often have been 
the result of either ad hoc bargaining (whether in Parliamentary committee rooms 
or as between private actors) or of adjudications of reasonable user by the courts. 
The ‘sic utere tuo rule was used to reduce barriers to water exploitation, and to intro- 
duce a controlling judicial discretion regulating the ensuing conflict and compe- 
tition for resources’ (p 279). 

Getzler addresses a range of other theories about the role of rights to water in 
the process of industrialisation. In the final chapter, for example, he neatly unra- 
vels Morton Horwitz’s analysis in The Transformation of American Law 1780-1860 
(1977), demonstrating convincingly that water rights did not develop by a clear 
progression of stages and that the final result, the advent of the ‘reasonable use’ 
doctrine, could not be seen as the embodiment of ‘formalistic’ rules. 

The book is not always an easy read; the concepts of servitudes and prescrip- 
tion, for example, are extremely complex areas of the law. But the development of 
these and other features of water law is explained as coherently as possible. Getzler 
demonstrates a mastery of both the complex detail of the cases and of the broad 
themes that can be said to characterise the development of water rights. No stone 
has been left unturned in order accurately to assess this development. This is evi- 
dent in the many unpublished manuscripts and theses that are referred to, and in 
the reference to a welter of cases backing up the various claims of the author. A 
History of Water Rights at Common Law stands as a significant achievement in the 
career of its author. 


Christian Witting” 


Jenny Steele, Risks and Legal Theory, Oxford: Hart Publishing, 2004, xii -+ 216pp, 
pb £12.00. 


From the footnote at the end of the first sentence of her book, it is clear that Steele 
is not concerned with ‘practical scenarios in which risk plays a central role. Her 
aim is to examine the way in which the concept of risk has engaged the attention 
of legal theorists. These, she claims, are divided between those who are concerned. 
with risk as a measure of epistemic uncertainty and those who concentrate upon 
the strategies which enable individuals and societies to act purposefully in the face 
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of that immanent uncertainty. But what exactly are these two camps theorising 
about? 

Within a succession of countless events distributed across space and time, we 
recognise certain links or regularities which we believe to be causal rather than 
associated by mere chance. And within these causal links we can identify a sub- 
set to which, because they violate legal rules, we ascribe such notions as guilt and 
fault. It is hardly surprising that Steele is primarily interested in the latter; for these 
lead on to areas where legal theory and moral philosophy meet and together illu- 
minate such concepts as culpability, responsibility, distributive and corrective jus- 
tice. Most of her analysis seeks to reveal the relevance of risk in the work of 
Francois Ewald and Jules Coleman (Chapter 3 on accidents and insurance), Tony 
Honoré and Arthur Ripstein (Chapter 4 on outcome responsibility) and Ronald 
Dworkin (Chapter 5 on insurance and distributive justice). Ewald, with his Fou- 
cauldian influence, will probably be the least familiar, and the most challenging, 
to those raised on Anglo-American legal theory. He believes ‘risk’ to be a ‘term 
derived from the practice of insurance’ (p 33). That practice requires the use of 
statistical (actuarial) information to classify events and individuals into ‘risk cate- 
gories’. This application of the mathematics of probability, originally devised to 
assist understanding of games of chance, to human affairs gives rise to the ‘social 
physics’ (p.34) on which insurance and other forms of socialised risk depend. 

Ewalds emphasis on the collective’ is to be contrasted with tort, where the act 
(or the failure to act) of an individual is central. According to Honoré (p 87), to act 
is to place a bet: we gamble that the outcome of our action will be positive. We 
must take responsibility for outcomes because we are defined by the conse- 
quences, rather than the intentions, of our actions. Without ‘outcome responsibil- 
ity’, there would be ‘surrender to “determinism” (p 88). Exactly why Steele sees 
outcome responsibility as directly opposed to “social physics” (p 88) is not made 
clear; both would seem to depend upon our ability to record and categorise past 
events. However, outcome responsibility means that tortious liability cannot 
attach to risk creation per se: reckless behaviour which, through sheer good luck, 
does not result in actual harm has no consequence (other than the occasional 
fright). I perceive a ‘near miss’ by comparing my recollection of a recent event 
with that imagined (counterfactual) past in which my car does not avoid another 
by inches. But how would we assess damages for such a ‘pure risk event’ — loss of 
life, loss of a limb or simply a dented bumper? Those Kantians who become 
uneasy when moral judgment is based on something other than ‘the quality of 
the “will” (p 92) can content themselves only by calling for an extension of crim- 
inal liability to a wider range of risk-creating activities. 

Steele begins her penultimate chapter: ‘[t]he environmental context has plainly 
been a particular testing ground for risk’ (p 159). The environment (especially 
nuclear power and other hazardous technologies) is perhaps better perceived as a 
breeding ground for empirical, risk-based techniques. Quantitative risk analysis is 
a prime example of those ‘practical applications’, consideration of which she 
denied herself at the outset. Her task is not helped by the fact that environmental 
law (certainly not those endless directives from Brussels) has yet to make a distinct 
or significant contribution to legal theory. She is therefore obliged to distil the 
theoretical content from a truly eclectic range of secondary sources, few of which 
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are grounded in law. Overall, I believe she has succeeded. Her analysis of Maarten 
Hajer’s ecological modernisation, with its call for ‘third way’ reflexivity and inclusive 
decision-making to replace the existing ‘techno-corporatist’ bias (p 187), is espe- 
cially rewarding. In comparison, Chauncey Starr's ‘revealed preference’ approach 
to risk acceptability is now rather dated and largely superseded by the insights of 
sociologists such as Brian Wynne, whose work might have received more atten- 
tion. The brief sub-chapter on the precautionary principle whets the appetite but 
. does not sate it. It makes no reference to recent cases where the principle has been 
successfully invoked to justify, for example, the EU ban on the import of antibio- 
tic-fed, American beef (Case 'T-13/99 Pfizer Animal Health SAv Council of the Eur- 
opean Union [2002] ECR I-3305). Her reluctance to cite case law in this as in other 
chapters appears to be deliberate, but it is quite understandable: she did not set out 
to write a book about lawyers’ (mis)understanding of risk. That said, I do not see 
that any book about risk would be that much poorer for some discussion of, for 
example, the Bendectin litigation (in various US jurisdictions), including the way 
it dealt with epidemiological studies and the subsequent Supreme Court ruling 
on the criteria for admissibility of scientific evidence. The many academic publi- 
cations which have analysed that controversy are surely no less deserving of a legal 
theorist’s attention than economic and psychological models of public acceptance 
of the risk posed by hazardous waste incineration. 

But the unk science in the courtroom’ debate and instances of judicial confu- 
sion over probabilistic evidence fall outside the intended remit, clearly stated at 
the beginning, of this book. The author is obviously far more interested in theory 
than in what she terms ‘statistical regularity’. Those readers who share her interest 
will find much to enjoy in this book. And at a mere £12 for the paperback, those 
less averse to statistics can afford to risk disappointment. 


Chris Miller* 


Mark Freedland, The Personal Employment Contract, Oxford: Oxford Univer- 
sity Press, 2003, xlii + 560pp, hb £80.00. 


Mark Freedland’s The Personal Employment Contract is the 2003 version of his earlier 
The Contract of Employment, published in 1976. This underscores that this book is 
the product of some 30 years of reading, thinking and debating, and not only 
about the legal (and other) topics most obviously connected to employment rela- 
tionships. The relationship in which the book stands to its predecessor is interest- 
ing from a historical perspective: comparison between the two works has the 
capacity to illuminate understanding of changes in labour law, the social practices 
to which it relates and the authorship of law in general. The choices made by 
Freedland about emphases, methodologies, theoretical frameworks and discursive 
style are all the choices of an experienced and reflective participant-observer in the 
production of labour law in the modern era. As such, these choices in themselves, 
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and in their contrast to those made earlier, give intriguing signposts to what has 
changed and what is continuous in law’s processes. Yet, having sketched these tan- 
talising possibilities, space dictates that I can only begin to evaluate the contribu- 
tion made by The Personal Employment Contract. It is appropriate at this stage to 
make some general comments. This is a work of great intellectual distinction. 
The least of its attributes is perhaps that it combines encyclopaedic knowledge 
with elegant writing. What most struck me is the complex structure that enables 
the analysis effectively to operate on two distinct levels. On the one hand, there is 
the unfolding of many creative and insightful narratives for explaining, analysing 
and improving the law on specific issues. On the other hand, these are melded 
into an over-arching account, at times operating at a high level of abstraction, of 
how the entire complex of the law relating to personal employment contracts 
should be reconciled and developed. 

This multi-layering has a number of effects. First, it enables the book to answer 
the need, perhaps most keenly felt by practitioners and courts grappling with spe- 
cific problems, for a knowledgeable analysis of given areas of the law. Secondly, it 
shows how the detail might be wrought into a pattern that is meaningful from a 
wider-ranging, more contextual, longer-term vantage point. The typical consu- 
mer of this second feature of the book is harder to picture. In a sense it makes legal 
theorists of the most instrumentally focussed technicians of law and, just as inter- 
estingly, vice versa. It is in this that the ambition of The Personal Employment Con- 
tract can be perceived. It resides in the deployment of old structures and syntaxes in 
the development of a modern legal language for containing working relation- 
ships, present and future. 

Freedland explains in the Introduction that his methodology consists in ‘[a] 
method of exposition. . . which is that of restatement’ (p 8). Two premises under- 
lie this approach. The first is that contract law’s analysis of the individual employ- 
ment relationship may be criticised according to criteria of ‘clarity, coherence, and 
ability to serve the regulatory functions of this area of [the] law’ (p 8). The second 
is that the criticisms that emerge may best be remedied through examination of a 
larger category of contracts than those only of employment. It is this that is behind 
the change to the books title from the 1976 version. The contracts comprised 
within the new category of ‘the personal employment contract’ (or ‘personal 
work contract’) are then explained to include some, although not all, of the larger 
common law category of contracts for services. Through examination of the treat- 
ment in contract law of the range of relationships that Freedland argues now best 
reflect the social reality of working life, therefore, the book aims to offer an ana- 
lysis of the contract law of the individual employment relationship that is clear, 
coherent and functionally satisfactory. That the work is explicitly expository 
entails the assertion that each element in the analysis proceeds from the law’s inter- 
nal logic, though the understanding of that logic is derived from a larger set of 
sources than employment lawyers (including Freedland in his earlier work) have 
tended to call upon. At the same time, ‘objectivity’ is promised on the basis that 
Freedland undertakes to identify when his account leaves ‘the interpretative space 
which the existing law affords’. He promises to indicate where his suggestions 
may only be effected by deliberate and authoritative law reform’ and where they 
are dependent on ‘important prescriptive or policy choices’ (p 9). 
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It may seem contradictory to read the book as saying at one and the same time 
that, first, its descriptions and prescriptions are rooted in the law and, secondly, 
that some of them may only be properly implemented by non-judicial law 
reform. But this is the inescapable consequence of Freedland’s account of his 
methodology. If, then, his task is exposition, it must be that ‘internal’ analysis is 
being asserted at times to demonstrate that the law is at war with itself. In other 
words, the contention seems to be that on occasion the spoken, written law so 
fails to understand its deep structure that it falls into errors that can only be cor- 
rected through the exercise of choice from ‘the outside’. It is when the book enters 
this space that it is perhaps both most interesting and most difficult to assess. The 
interest comes from the attempt to face head on the task of determining with 
certainty the regulatory functions of the law relating to personal employment 
contracts. It is plainly true that if we know the regulatory functions served by 
any area of law we can see when its techniques and outcomes are dysfunctional. 
The difficulty is in making good through ‘internal’ analysis any but the most 
banal claims about the functions served by a given area of law. If I have one con- 
tinuing struggle with the book, therefore, it is in being convinced that I have 
understood Freedland’s notion of functionality and have managed to trace where 
it really comes from. Is it possible that doubt about this issue might, even in part, 
have informed his conclusion that there is a need for legislative codification of the 
law relating to personal employment contracts? Might this outcome be indicative 
ofa sense that, in the final analysis, the regulatory functions that this (or any) area 
of law serves cannot meaningfully be regarded as emanating from its own dis- 
courses, especially so far as those are descriptively complex and significantly influ- 
enced by judge-made law? 

I shall return to this theme in my closing remarks. But before doing so it is 
helpful to explore some specific examples. Chapter 1 explains in detail the ratio- 
nales for Freedland’s coining of the category of personal employment contracts 
and for using this category to delineate his subject-matter. It contains devastating 
critiques of the ‘unifying proposition that ‘the personal employment relationship 
can and should be understood in legal terms as a particular contract type, namely 
the contract of employment’ (p 15). Equally powerful are his criticisms of the false 
duality this has given rise to between this and other types of personal work con- 
tracts, and the attempts legislatively to respond to the strains to which the law has 
thereby been subject. The chapter also brilliantly deconstructs the ‘personal and 
bilateral view of contractual employment relations’. As such, it is typical of much 
of the book in that, whatever one’s agreements and disagreements with the 
descriptive account put forward, the issues are framed in a highly interesting and 
erudite way. 

While, however, I am persuaded by Freedland’s explanation of why it is neces- 
sary for a modern exposition and analysis of the law relating to personal employ- 
ment contracts to paint on a larger canvas, I am less convinced that he has 
successfully traced this insight through the rest of the book. One of the difficulties 
seems to be that there is so little actual law on ‘non contracts of employment’ that 
the ‘internal analysis has a tendency to run out of steam. Ironically, this is a reason 
that Freedland advances for the legitimacy of his methodological choices, in that it 
means his exposition is more able to remain genuinely rooted in the sources (pp 
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32-33). But this feature may equally be regarded as demonstrating the limits of the 
method of restatement, in that the less there is to go on, the less it is possible to 
reconstruct the law from within. 

Chapter 3, on the content and construction of personal employment contracts, 
perhaps most straightforwardly combines incisive accounts of specific topics with 
construction of a general scheme for making sense of the whole. With respect to 
the particular sections, for example on care and co-operation and trust and con- 
fidence, I may again not agree with every proposition or interpretation advanced 
(nor with every analysis that Freedland draws from the work of colleagues) but 
the exposition is always challenging and, crucially, wide-ranging. Each compo- 
nent of the detailed account is then slotted into a general argument that ‘the large 
and rather amorphous body of law which governs the content of personal work 
or employment contracts should be seen as being underpinned by a set of guiding 
principles of interpretation’ (p 114) (Freedland’s emphasis). Much as this culminates in 
the radical suggestion that the principles identified can ‘usefully be synthesized 
into an overarching general principle of contractual fair management and perfor- 
mance’ (p 186), the assertion remains that even this suggestion results from mere 
restatement. The inherent tension in a methodology that claims to depict the law 
and thereby to show it at times to be dysfunctional is here perfectly exemplified, 
and, indeed, explicitly acknowledged. (See pp 194-195, particularly where it is 
said: ‘So the framework of guiding principles and the suggested overarching prin- 
ciple of contractual management and performance will be used not just as an 
explanatory apparatus with which to approach the law. .., but also as a critical 
apparatus with which to assess the coherence of the actual law. Even so, however, 
the guiding principles and the suggested overarching principle are not put for- 
ward as an abstract ideal, but rather as normative principles which can satisfacto- 
rily be discerned in the texture of the basic law of personal work or employment 
contracts as we have described and analysed it thus far’) 

Finally, Chapter 7 is a deeply satisfying and sophisticated account and critique 
of the nexus of ideas regarding wrongfulness, remedies and termination that have 
long constrained the evolution of the common law regarding employment rela- 
tionships. It masterfully exposes how these notions mutually support one 
another, while at the same time each being of highly dubious legal or conceptual 
validity. I want, however, to sound a note of caution regarding this powerful ele- 
ment in the book, in that it is crucial for this chapter to be read in its entirety. This 
follows from Freedland’s tendency to explain how an idea lacks legal authority, 
but then to refer to it in a shorthand that suggests the opposite. For example, 
while he carefully explains that the view that the common law affords employers 
an unrestricted power to terminate contracts of employment on notice is both 
contentious and, even in its most extreme manifestations, only a presumption, 
he thereafter refers to this proposition as the ‘unrestricted notice rule’. Analogous 
points may be made about usage of the terms the ‘limited wrongfulness rule’ and 
the ‘limited damages rule’. These are the propositions, respectively, that dismissal is 
normally to be regarded as wrongful only to the extent and in the sense that it 
involves a denial of employment for a due contractual notice period or an unex- 
pired fixed contractual term, and that normally damages for wrongful dismissal 
are confined to compensation for loss of remuneration during such a period. My 


© The Modern Law Review Limited 2005 515 


Reviews 





concern in each case is that practitioners, judges and others who only dip into the 
book will mistakenly assume that Freedland treats these notions as straightfor- 
wardly authoritative. This would be an irony indeed. 

But, so far at least, there are signs that The Personal Employment Contract is not 
being read in this simplistic manner. For example, one of the most striking ele- 
ments in the decision of the House of Lords in Eastwood v Magnox Electric plc & 
McCabe v Cornwall County Council [2004] UKHL 35; [2004] 3 WLR. 322; [2004] 
ICR 1064 is the confidence with which the judges asserted the value of the recent 
development of a common law duty to ‘treat... employees fairly’, as Lord 
Nicholls simply described the implied contractual duty of mutual trust and con- 
fidence (at [11]). It is true that the Law Lords maintained that they are constitution- 
ally constrained by legislation on unfair dismissal from applying this approach 
more fully in a dismissal context. Nonetheless, they argued in trenchant terms 
for Parliament to legislate to create consistency with the common law approach. 
Moreover they made clear that an accrued common law right does not disappear 
because dismissal ensues, thereby eliding (and substantially reducing the sting of) 
the reasoning in their earlier decision in Johnson v Unisys Ltd [2001] UKHL 13; 
[2003] 1 AC 518. One cannot help wondering how far the new-found confidence 
in the defensibility of this element in the common law was reinforced by Freed- 
land’s theories regarding guiding principles of interpretation of the personal 
employment contract, much as that aspect of his book was not explicitly men- 
tioned. Is it possible that in speaking about the deep structure of the common 
law in its own terms, Freedland has found a means of re-constructing it in the 
modern era in a way that more explicitly external’ critique could never achieve? 
If the House of Lords in Eastwood was influenced by The Personal Employment Con- 
tract in the way I have surmised, the Freedland methodology is intriguingly self- 
reinforcing. There could be no better testament to the value of the book than that 
it should be drawn on in this way. 


Lizzie Barmes* 


L. H. Meyer, S. L. Paulson, and T; W. Pogge (eds), Rights, Culture and the Law: 
Themes from the Legal and Political Philosophy of Joseph Raz, Oxford: 
Oxford University Press, 2003, xii + 282pp, hb £35.00. 


In this collection of essays, a number of distinguished philosophers analyse and 
comment upon various themes to be found in the works of Joseph Raz. From 
reasons for action to arguments about the nature of law, from the concept of 
authority to those of equality, collective rights, and pluralism, a cursory glance at 
the table of contents gives the reader a good idea of the breadth and depth of Raz’s 
political and legal thought. Most of the essays are challenging and interesting, 
particularly Waldron’s on authority for officials, Penner’s on legal reasoning and 
legal authority, Tamir’s on collective rights, Steiners and Marmor’s on equality, 
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and Kymlickas on multiculturalism. Some readers will regret that some of them 
seem to use R.az’s views as a pretext to engage in a wider argument about, say, the 
nature of law or the notion of harm, instead of analysing them in detail; others 
will regard this as a one of the book's virtues. To all, this (long overdue) assessment 
of the work of a leading philosopher should be welcome. 


Cécile Fabre* 


Edward W. Mitchell, Self-Made Madness: Rethinking Illness and Criminal 
Responsibility, Aldershot: Ashgate, 2003, vi -+ 252pp, hb £50.00. 


This book explores the idea that some mentally disordered defendants are respon- 
sible for causing or exacerbating their illnesses. Mitchell claims that those defen- 
dants who have caused or exacerbated their illness are the architects of their own 
criminal non-responsibility (p 93). For this reason, he believes they should not be 
allowed to rely on the insanity defence to excuse their conduct. According to 
Mitchell, these defendants have a residual level of individual responsibility or, in 
his words, responsibility for responsibility’ (p 5). Mitchell labels this residual 
responsibility ‘meta-responsibility’. In the first part of the book, he develops a 
‘theory of meta-responsibility’ to justify his claim about the special status of those 
who cause or exacerbate their mental illness. In the second part of the book, he 
recounts an empirical study of the theory of meta-responsibility. Throughout the 
book, Mitchell refers to ‘mentally disordered offenders’. However, I will use the 
term ‘mentally disordered defendants’ because individuals seeking to rely on the 
insanity defence have not yet been convicted and a successful insanity plea results 
in an acquittal. 

Mitchells theory of meta-responsibility builds on the large body of literature 
on ‘madness’, rather than the literature on responsibility. Mitchell states that he 
does not intend to challenge the excusatory power of madness per se, but he does 
suggest that madness sometimes results in blameworthy conduct (p 6). He chal- 
lenges what he terms the ‘liberal-scientific conception of mental disorder’ (p 12). 
This conception of mental disorder removes the patient’s responsibility for his or 
her illness, however it arose. As Mitchell points out, this conceptual framework 
forecloses a ‘voluntaristic’ analysis, as it posits mental illness as a determined phe- 
nomenon (p 19). Mitchell counterposes this model with a ‘social constructivist’ 
model of mental illness which does not see mental disorder as a phenomenon 
beyond the bounds of personal responsibility’ (p 212). According to Mitchell, 
even if we accept that mental illness is a source of incapacity, it is possible to 
hold the mentally ill liable when they have generated the source of incapacity 
themselves. 

Mitchell distinguishes between two groups of mentally disordered defendants 
with meta-responsibility. The first type of meta-responsible defendant is one who 
wishes to ‘pursue sensual appetites, such as a wish to be free of the side-effects of 
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psychiatric medication, and so engages in behaviour which causes or exacerbates 
his or her mental disorder (p 52). Mitchell states that these defendants have ‘con- 
sensual meta-responsibility’. The second type of meta-responsible defendant is 
one who deliberately decides to be in a mentally disordered state and so ceases to 
take medication controlling that state. In Mitchells typology, this group of defen- 
dants has ‘purposive meta-responsibility’. Together, these two groups form the 
category of voluntarily mentally disordered defendants. Mitchell develops what 
he terms a meta-responsibility insanity test that would deny the insanity defence 
to this category of disordered defendants. 

The criminal law in England and Wales deals with mental disorder primarily 
through the insanity defence. The insanity defence is contained in the McNaughton 
rules, laid down in 1843 (I adopt Mitchells spelling of McNaughton). As Mitchell 
acknowledges, the McNaughton rules are drawn with broad brush strokes. He 
advocates amending them to draw specific attention to any meta-responsibility 
of the defendant. Mitchell offers three arguments to support his position. First, 
according to Mitchell, reforming the insanity defence to include a clause on 
meta-responsibility would accord with ‘commonsensical notions of justice’ (p 
32). The research hypothesis for Mitchells work was that lay reasoning about 
responsibility includes consideration of an individuals meta-responsibility. 
For Mitchell, this process of reasoning is obscured by the ‘cognitive dissonance’ 
between the lay or social approaches to mental illness and ‘medico-legal’ 
approaches (p 93). Including meta-responsibility in the insanity test would 
permit the legal system to consider more properly the defendants blameworthi- 
ness’ (p 216). 

The second argument is that this reconstruction of the insanity test would ben- 
efit genuinely blameless defendants seeking to rely on the insanity defence. 
According to Mitchell, as currently phrased, the insanity defence encourages ‘cov- 
ert punishment of the insane’ (p 79). This covert punishment is the result of the lay 
impression that mentally disordered defendants are not entirely blameless for their 
condition (p 92). By providing an overt and legitimate means of taking meta- 
responsibility into account, an amended insanity test may ‘paradoxically’ improve 
the situation of the mentally disordered defendant (p 95). Mitchells third argu- 
ment is that the meta-responsibility insanity test would remove inconsistency 
from the criminal law. The law on insanity does not currently consider a disor- 
dered individuals responsibility for his or her incapacitated condition. However, 
as Mitchell points out, the criminal law considers the individual’ responsibility in 
relation to voluntary intoxication and non-insane automatism. The traditional 
explanation for treating intoxication and automatism differently from insanity is 
that the former are the result of ‘external factors whereas the latter are the result of 
‘internal factors. The internal/external dichotomy has been subject to much criti- 
cism, but these criticisms are not central to Mitchells thesis. His approach to the 
‘inconsistency’ in the criminal law is to argue that the distinguishing feature of 
insanity is the medical status of the incapacity that leads to the defence. A diffi- 
culty here is that medical disorders are also used to support the defence of non- 
insane automatism and this seems to undermine Mitchell’s assumptions about the 
distinctiveness of insanity (see, for example, Rv T [1990] Crim LR 256). In any 
case, having cast doubt on the ‘liberal-scientific’ conception of mental disorder (p 
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18), Mitchell then rejects the special status of the insanity defence which rests on 
this conception. 

After explaining his theory of meta-responsibility, Mitchell reports an empiri- 
cal study of lay decision-making with regard to mentally ill defendants. The 
author surveyed over three hundred Cambridge University students in an attitu- 
dinal research survey and a mock juror study. Mitchell distributed three case vign- 
ettes to survey participants and sought responses designed to elicit the reasoning 
behind survey participants’ decisions to accept or reject the insanity defence in 
each case. The variable factors in the vignettes were the diagnosis (schizophrenia, 
depression or personality disorder), the defendants’ meta-responsibility (none, 
purposive and consensual, with the subject not taking his medication in the latter 
two scenarios) and the type of insanity test to be applied in reaching a verdict 
(McNaughton rules or meta-responsibility insanity test). The meta-responsibility 
insanity test replicates the McNaughton rules, with the addition of the following 
clause: 


If you believe the defendant’s behaviour with regard to treatment was reckless, or he 
knowingly contributed to his abnormal state of mind, then you should deny him 
the insanity defence, and find him guilty instead’ (p 128). 


Three important findings result from this study. First, the variable that had the 
greatest influence on verdict was diagnosis. The proportion of insanity verdicts 
was highest in the vignettes in which the subject had schizophrenia. It was signif- 
icantly lower in the vignettes in which the subject was diagnosed with depression 
or personality disorder. Mitchell notes that this mimics real insanity defence deci- 
sions. He convincingly concludes that this reflects the cognitive requirements of 
the McNaughton insanity test (p 187). The second important finding is that, overall, 
the type of insanity test (McNaughton or Meta-Responsibility Insanity Test) pre- 
sented in the vignettes did not have a significant effect on verdict. In this respect, 
the study echoes other research which indicates that insanity verdicts are resistant 
to changes in the wording of the defence. This would seem to suggest that lay 
attitudes to mentally disordered defendants have a remarkable consistency over 
time. In his attempt to establish à viable birth’ for the concept of meta-responsi- 
bility, Mitchell focuses on the effect of the type of insanity test on length of sen- 
tence, and seems to gloss over the implications of this second finding. 

The third important finding of Mitchells study was that the type of meta- 
responsibility (none, consensual or purposive) that the subject demonstrated had 
an uneven influence on the verdict. The proportion of ‘not guilty by reason of 
insanity’ verdicts was lowest in case vignettes with purposive meta-responsibility 
and no meta-responsibility. Verdicts of ‘not guilty by reason of insanity’ were 
most common in the vignettes in which the subject had consensual meta-respon- 
sibility. Mitchell was surprised by ‘the unexpected excusatory power’ of meta- 
responsibility (p 179). He posits that this finding is the result of participants’ beliefs 
that, because the subject was not taking medication, he was more likely to have a 
‘defect of reason’ or a ‘disease of the mind’, as required by the McNaughton rules (p 

189). As Mitchell writes, for survey participants, medication non-compliance was 
itself a crazy’ act but not an unexpected one (p 190-191). In relation to this finding, 
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Mitchell expresses concern that mentally disordered persons who are compliant 
with treatment may be less eligible for excuse or mitigation through the insanity 
defence. 

The impact of Mitchells findings on his research hypothesis seems to be muted 
by his strong attachment to the concept of meta-responsibility. He concludes that 
he has given the concept of meta-responsibility à viable birth’, but it is not clear 
that the empirical study provides wholesale support for this conclusion. However, 
the thorough explanation of the concept of meta-responsibility, as well as the 
engagement with the so-called anti-psychiatric literature, make this book an 
important text. Mitchell has an impressive command of the criminal law of the 
USA and England and Wales, and displays familiarity with the clinical literature 
on mental disorder. Self-Made Madness is particularly impressive in its attempt to 
set out the practical impact of the theory of meta-responsibility. Overall, the book 
is a valuable contribution to the debate about the criminal law’s treatment of the 
mentally disordered. 


Arlie Loughnan” 


Carl Schmitt, Legality and Legitimacy, translated and edited by Jeffrey Seitzer, 
introduction by John R McCormick, Durham: Duke University Press, 2004, 
xliii + 167pp, pb $21.95, hb $74.95. 


In recent years, Carl Schmitt's work has been the subject of considerable discus- 
sion. This first English translation of Legality and Legitimacy (originally published 
in 1932) will allow non-German speakers to engage with the arguments of his best 
known work at first hand. Schmitt asks how one best defends a constitution 
against forces whose political goals and means threaten to undermine it. This 
question was highly relevant when the book was first published, and it still is 
today with the so-called ‘war on terror’ and its ramifications. Jeffrey Seitzer’s 
excellent translation of Schmitt’s book will, therefore, be of interest not only to 
those interested in the history of legal theory, but also to scholars working on 
contemporary issues in constitutional theory. The translation is accompanied by 
a useful introduction by John P. McCormick, which sets Schmitt's argument in 
historical context and explains the often implicit references made by Schmitt. 
This edition also contains, as an afterword, Schmitt's sel&justificatory reflections 
on Legality and Legitimacy, written in 1958, Schmitt argues that the book neither 
helped nor justified the Nazi takeover, but was, instead, 4 despairing attempt to 
safeguard the last hope of the Weimar Constitution’ (p 95). No mea culpa here. 
The main target of Legality and Legitimacy is what Schmitt refers to as ‘the legis- 
lative state’. This kind of state, which Schmitt found expressed in the Weimar 
Republic and accepted by contemporary legal scholarship, is characterised by the 
rule of impersonal and value neutral laws. The constitution of the legislative state 





*London School of Economics. 
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is supposed to be neutral vis-à-vis different values and parties competing for 
power. The parliament, an important feature of this kind of state, functions as 
the neutral ground for the competition between parties. 

Schmitt pursues two argumentative strategies. The first involves the argument 
that the constitutional scholarship and practice of the late Weimar Republic has 
forsaken the substantive values on which the state was founded. The neutrality of 
the Constitution makes it impossible to defend the state, because it allows groups 
(viz, the Communists and the Nazis) to undermine it by legal means. The Con- 
stitution does not assert any substantive value on the basis of which one could 
exclude these groups — a feature Schmitt refers to as system suicide’ (p 48). He 
therefore argues that any state and any constitution must assert one or more 
values, but allows that, in the case of the legislative state, this could be neutrality 
as a value in itself: Yet, while concerned with the Weimar Constitutions alleged 
refusal to assert any substantive values, Schmitt is equally concerned with the kind 
of values the Constitution may assert. Against the emerging welfare state, Schmitt 
is arguing for a state and a constitution that prioritise bourgeois liberties and 
property rights and that reflect the German people’ supposed substantial unity. 
He concludes that the Germany of 1932 is faced with a ‘fundamental alternative: 
recognition of the substantive characteristics and capacities of the German people 
or retention and extension of [the legislative state's] functionalist value neutrality, 
with the fiction of an indiscriminate equal chance for all contents, goals, and 
drives’ (pp 93-4). 

Schmitt’ second main argument involves a more concrete analysis of the Wei- 
mar Constitution, within which he finds three internal contradictions. The first 
contradiction arises from the introduction of qualified majority decisions in cer- 
tain cases, and the second contradiction from the introduction of referenda and 
the appeal to plebiscite legitimacy that this implies. Schmitt’s argument is that, if 
the people are a unitary whole and if the parliament reflects this, then there would 
be no need for the protection that qualified majorities provide, nor for direct 
appeal to the people. But, if this is the case, it is not clear why we even need a 
parliament making decisions by a simple majority. If the people is understood as 
a coherent and organic whole, as Schmitt understands it, we may just as well have 
a dictator who is merely a transparent medium for the will of the people. It is 
ironic that for Schmitt, who is often referred to as the thinker of ‘the political’, 
there is no need for politics to the extent that the people asserts its will and unity 
in an immediate fashion. With regard to the Weimar Constitution, Schmitt argues 
that the introduction of measures such as qualified majorities and referenda intro- 
duces tensions in the Constitution which reflect divisions in society. The third 
contradiction arises from the office of the President and the measures he can issue 
in exceptional situations. This introduces a competing source of sovereignty and 
legitimacy in relation to the parliament. As with the first two supposed contra- 
dictions, Schmitt's worry is the unity of the Constitution and, by implication, the 
German state and society. 

Brilliant as they are, Schmitt's analyses are nevertheless limited by their abstrac- 
tion. Schmitt looks at the Weimar Constitution and the pure principles he finds 
there without reference to the historical context. This makes him able to blame 
the contradictions he finds in the Constitution for the mess Germany found itself 
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in at the time. Schmitt does not mention the extra-legal factors that, as McCor~ 
mick points out in the introduction, were at least as important in causing Ger- 
manys troubles. In particular, the ambiguous reactions by conservatives ~. 
including Schmitt himself— to the rise of Nazism: for these people, the allegiance 
to the Weimar Republic was more strategic than principled as it depended on the 
ability of the Republic to withstand the pressure from the Communists, whom 
the conservatives saw as an even greater threat than the Nazis. Legal and constitu- 
tional contradictions there may have been, but it is not clear that they made much 
difference when push came to shove. Furthermore, Schmitt’s references to a uni- 
tary people, reflected in a unitary constitution, betrays a fundamentally anti-plur- 
alist and, as suggested above, anti-political view of the world. It is true that today 
one finds many scholars and politicians assuming an organic and homogeneous 
nation-state, but this view is as mistaken as it was in the Germany of the late Wei- 
mar Republic. It ignores the fundamentally pluralist character of societies divided 
along political, social, economic and cultural lines. A more general problem in 
Schmitt’s work is his tendency to adopt an either-or approach: either the legisla- 
tive state with its functionalist neutrality or the celebration of the German Volk, 
either legal positivism or law and order conservatism. Yet, while one may be cri- 
tical of the one, it does not mean that one has to accept the alternative as Schmitt 
presents it; there may be alternatives beyond a stereotyped cee positivism and a 
nationalist oud and order conservatism. 


Lasse Thomassen* 





*Department of Government, University of Essex. 
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Fragmenting Fatherhood: The Regulation of 
Reproductive Technologies 


Sally Sheldon* 


Reproductive technologies offer the potential to break down parenthood into a number of con- 
stituent parts. These disruptive possibilities mean that the regulation of reproductive technologies 
holds important potential for study, providing a significant resource that has been little analysed 
with regard to fatherhood. This study attempts to remedy that lacuna through consideration of a 
range of recent developments in this area of English law. It reaches two general conclusions. First, 
while the law regulating reproductive technologies attributes great importance to fatherhood, 
this is rooted primarily (though not exclusively) in concerns for the symbolic importance of 
fathers, rather than in more practical considerations such as ensuring financial provision or a sec- 
ond hands-on carer for a child. Secondly, the Human Fertilisation and Embryology Act (1990) 
contains a clear attempt to protect and entrench the role of the father as completing the nuclear 
family. However, recent developments suggest that this legal preference for the nuclear family is 
subject to clear emerging cracks. 








INTRODUCTION 


An infertile married woman separates from her husband and decides, together 
with a new male partner, to undergo artificial insemination using an embryo cre- 
ated via the sperm of a donor. Before the embryo is implanted, her new relation- 
ship breaks down and she begins an affair with a third man, with whom she 
intermittently cohabits. Using the embryo and relying on the formal consents 
supplied at the time it was created, she becomes pregnant. When her child is born 
which, if any, of these men has a claim to be recognised as its father? And on what 
values and intuitions should we draw in answering this question? More specifi- 
cally: what significance can we attribute to the womans marital status; to the fact 
of her (non) cohabitation; to her current relationship status; to the intention of 
any one or more of these men to create a child or to act as a social father; to one 
man’s genetic links with the child; and to the fact that the sperm was obtained 





*Law Department, Keele University. I am grateful both to my colleagues at Keele and to those who 
welcomed me as a Parsons Visiting Fellow at Sydney Law School where this paper was completed. I 
benefited greatly from the opportunity to discuss it in both places. I am also indebted to the following 
for constructive and insightful feedback on earlier drafts of this paper: Belinda Bennett, Davina 
Cooper, Didi Herman, Derek Morgan, Michael Thomson, Aleardo Zanghellini and two anonymous 
referees for the Modern Law Review. This paper draws on research for a programme of work funded 
by an ESRC fellowship, and I acknowledge that support with gratitude. 
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from an anonymous donor via a clinic? Should our answer be different if a man 
with a claim to be recognised as the child’s father dies before the embryo is created 
or implanted or before the child is born? And does it make any difference if any 
one of these putative fathers is a female to male transsexual, whose birth certificate 
reflects the fact that he was born a woman?" 

One thing well demonstrated by this scenario is the ability of reproductive 
technologies (RTs) to confuse and disrupt our understandings of parenthood.” 
My starting point is that these disruptive possibilities endow the regulation of 
RT: with an important potential for study that has not escaped the attention of 
those who have taken them as a focal point for thinking about motherhood,’ but 
which has received far less attention with regard to fatherhood. Notably, in deter- 
mining who should enjoy the legal status, rights and responsibilities of parents in 
complex reproductive situations, many values that might otherwise remain 
unstated are necessarily rendered explicit and hence open to criticism, contesta- 
tion and analysis. As one commentator has put it: 


Modern reproductive techniques subdivide what was previously unitary. Various 
stages of the biological process can now be severed, allowing specific impaired 
aspects of the procreative process to be replaced by workable substitutes. As a result 
more than two persons can now be biologically involved in a given instance of 
reproduction. Furthermore, because processes that previously were bundled can 
now be separated, procreation can be depersonalized: biological reproduction can 
be separated from the social and physical context of interpersonal intimacy. When- 
ever subdivision occurs, choices emerge. Developments in reproductive technology 
have created new biological and social options that in turn challenge old assump- 
tions and pose new dilemmas for legal doctrine and policy.* 


Where choices emerge’ in the legal arena, they are typically accompanied by pub- 
lished deliberations such as the documentation surrounding public consultations, 
green and white papers, parliamentary debates, statutes and court judgments. As 
such, the legal regulation of RTs emerges as an extremely significant resource 
through which we can trace the values and assumptions which underpin our 
views regarding fathers and their role within the family. Such is the task of the 
present study. I believe it timely for three reasons. 





1 On this latter possibility see the Gender Recognition Act 2004, which allows for female to male 
transsexuals to be recognised as fathers in some circumstances. This had been previously impos- 
sible in the UK, see: X, Yand Z v UK (1997) 24 EHHR 143. 

2 Further complications would arise from the possibilities offered by cloning, nuclear transfer, and 
techniques which aggregate conceptuses into a single conceptus capable of developing into a chi- 
maera see M, Johnson, ‘A Biomedical Perspective on Fatherhood’, in A. Bainham, S. Day Sclater 
and M. Richards (eds), What is a Parent? A Socio-Legal Analysis (Oxford: Hart, 1999) 52. 

3 For some early works, see M. Stanworth, ‘Reproductive Technologies and the Deconstruction of 
Motherhood’ in M. Stanworth (ed), Reproductive Technologies: Gender, Motherhood and Medicine 
(Cambridge: Polity, 1987); R. Arditti, R. Duelli Klein and S. Minden (eds), Test- Tube Women: What 
Future for Motherhood? (London, Boston: Pandora Press, 1984); B. Katz Rothman, Recreating Mother- 
hood: Ideology and Technology in a Patriarchal Society (New York: Norton & Co, 1990). 

4 M. M. Shultz, ‘Reproductive Technology and Intent-Based Parenthood: An Opportunity for 
Gender Neutrality’ [1990] Wisconsin Law Review 297, 299-300. 
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First, while discussion of the legal status, responsibilities and rights of fathers 
has a long history, in recent years western societies have witnessed a heightening 
of concern about the extent to which families need fathers, what kinds of fathers 
these should be and what rights they should enjoy.” Fathers’ rights campaigners 
have contributed to this concern, storming into the spotlight with a series of high 
profile stunts designed to focus popular attention on their demands for greater 
recognition. Law has enjoyed an important role in these protests, serving as a focal 
point (and, increasingly, a target) for broader political frustrations,° playing a cen- 
tral role in mediating disputes, and operating as a significant, symbolic, state-sanc- 
tioned discourse of the scope of paternal rights and responsibilities. 

Secondly, the question of what it means to be a father in the context of RTs is 
nothing if not topical, often serving as a focal point for the articulation of the 
broader cultural anxieties regarding the role of fathers noted above. By way of 
example, take the somewhat apocalyptic language used in the introduction to a 
Radio 4 discussion programme dealing with the topic of the founding of a new 
infertility treatment services clinic which aimed to market its services particularly 
to single and lesbian women: 


It’s taken ten thousand generations but men have finally become dispensable. A fer- 
tility clinic opened in Bristol this week aimed mainly at lesbians and single women 
... [and] called, chillingly, as it seems to me, Man Not Included. Now that machines 
have made our strength superfluous, our aggression has become a problem not a 
protection and even our most basic fertilising function has become superfluous, 
what’s left for us? In a blink of times eye, women have achieved social, financial 
and now sexual independence. Is man finally redundant? And if so, what's the future 
for man — sorry — womankind?” 


The Human Fertilisation and Embryology Act 1990 (‘the 1990 Act’), which regu- 
lates this area of medical practice, has provoked numerous controversies since its 
inception, many of which have concerned paternal status, rights and obligations 
and most of which have been widely reported in the popular media. The issue of 
whether children born of sperm donation should have the right to know the 
identity of their genetic fathers has generated much debate. The question of 
whether a genetic father can be registered on a birth certificate as the father of a 











5 See R. Collier,‘A Hard Time to be a Father?’ Reassessing the Relationship Between Law, Policy 
and Family (Practices)’ (2001) 28 JLS 520. 

6 Protests from Fathers 4 Justice have typically chosen legal and political targets eg two coachloads of 
Santas occupying the Lord Chancellor’s Department (December 2002); campaigners dressed as 
Elvis presenting an inflatable heart to Dame Butler-Sloss, President of the Family Division of the 
High Court (February 2003); a roof top protest at Plymouth County Court by two men wearing 
Tony Blair masks (May 2003); four protesters scaling Worcester crown court dressed as assorted 
super heroes (April 2004); the hurling of a condom filled with purple powder at Prime Minister, 
Tony Blair in the House of Commons (May 2004); a day long protest on a ledge of Cardiff County 
Court (May 2004); and a protest by a man dressed as Batman on the balcony at Buckingham Palace 
(September 2004), see L. MacDonald, ‘Dressed to Protest’ The Guardian (14 September 2004). The 
extent of the public profile which the campaigners have gained is illustrated by the fact that one 
fathers’ rights activist was even nominated as Channel 4 News’ Political Personality of 2003: http:// 
www.channel4.com/news/2004/02/week 2/10.award.html (last visited 8 March 2005). 

7 Michael Burke introducing The Moral Maze, BBC Radio 4, 10 March 2004. 
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child conceived after his death via stored sperm has recently been addressed both 
by Parliament and the courts. And a series of disputes concerning men’s rights and 
obligations in assisted conception contexts have occupied our judiciary? Given 
that the 1990 Act is currently under review, with reform of its provisions seeming 
probable, a coherent overview and critical analysis of these developments is both 
timely and potentially extremely fruitful.’ 

Thirdly, there is little work on reproductive technologies which takes father- 
hood as its central focus.” While each of these developments has provoked public 
discussion, media scrutiny and academic commentary, there has been little 
attempt to consider them together to provide an overview of their combined sig- 
nificance in terms of how we think about fatherhood. This is perhaps partly due 
to an accepted orthodoxy within modern family law, which holds that the child 
must be the focal point of our analysis, and partly due to the fact that many of 
those who have attempted a gendered analysis of parenthood in the context of 
RTs have been feminist authors concerned to understand the impact of various 
practices on women." As such, it seems to me that there is scope for a study which 
is focussed on fathers. This is not intended to imply that children and women are 
unimportant but merely to recognise that fathers are important too and that 
approaching a set of problems from a different angle may yield new insights. 

In what follows, I offer a close analysis of a number of legal developments in 
this area in order to reach two closely connected conclusions. First, it is clear that 
the law regulating RTs attributes great importance to fatherhood. I aim to show, 
however, that legal recognition of fathers is often grounded primarily in deep- 
rooted beliefs in the symbolic importance of fathers rather than, as might be 
assumed, in more practical concerns with ensuring the presence of a social father. 











8 In addition to the cases discussed in detail below, see the further cases concerning the meaning of 
‘treatment together’ under s 28(3) of the 1990 Act, at n 77 below, and Evans v Amicus Healthcare Ltd 
[2003] EWHC 2161 (Fam), [2004] EWCA (Civ) 727 regarding the disposition of stored embryos 
which the woman wished implanted, and the man wished destroyed. It has recently been 
reported that Evans is intending to carry on her struggle in the European Court of Human 
Rights, see C. Dyer, ‘Embryo Battle Goes to Europe’ The Guardian 15 February 2005. 

9 The Review will include a full public consultation exercise in 2005. The findings of the House of 
Commons Science and Technology Committees inquiry into human reproductive technologies 
and the law, underway at the time of writing, will be considered as part of the review. According 
to the Department of Health’s press release of 20 January 2004: ‘The review will be wide-ranging. 
It will consider whether the Act needs to be updated and, if so, how. It will not, however, open up 
the fundamental principles of the Act. Certain issues, such as embryo research, stem cells and 
cloning, have been extensively and conclusively debated in Parliament in recent years and the 
Department does not intend that the review will go over that ground again’. See hetp:// 
www.dh.gov.uk (last visited 8 March 2005) for more details. 

10 Daniel Callahan's criticism of the discipline of bioethics might equally well be applied to law: 
‘[w]hile the general topics of reproductive choice and artificial means of reproduction have had a 
central place in bioethics, the literature and debate have usually centered on women's choices or 
women’ role in such things as surrogate motherhood and in vitro fertilisation. Fathers and father- 
hood are just absent from the discussion altogether’: ‘Bioethics and Fatherhood’ (1992) Utah Law 
Review 735, 735. See, however, P. Beam, ‘Where Does a Man Stand on Issues of Assisted Repro- 
duction, Surrogacy, Artificial Insemination within Lesbian Relationships and Posthumous Con- 
ception?’ (2004) 18 Australian Journal of Family Law 41, J. Wallbank, “The Role of Rights and Utility 
in Instituting a Child’s Right to Know Her Genetic History’ (2004) 13 SLS 245. 

11 See n 3 above. 
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Secondly, I argue that whilst a belief in the importance of fatherhood is broadly 
shared, the ways in which this status is understood and entrenched are visibly 
shifting. The 1990 Act can be read as a strong moral statement of the importance 
of the nuclear family and the imperative that each child should have one (and only 
one) father and mother. However, below I trace clear signs of emerging cracks in 
the vision underpinning the statute and an increasing openness to the idea that it 
can be in the best interests of a child for more than one man to share some claim to 
recognition as its father. As such, I argue that the clear preference for the nuclear 
family which was woven into the fabric of the 1990 Act is beginning to unravel. 
Given that the starting point for my study is a statute passed in 1990, this suggests 
an extremely rapid and radical evolution in understandings of the role of fathers 
which underpin the regulation of RTS. This evolution is significant in its own 
terms but, further, I would argue that a focus on the regulation of RTs may also 
be useful in providing a discrete and bounded example through which we can 
trace shifts and trends which are more broadly characteristic of understandings 
of fatherhood in the wider family law context. 

Before going further, however, I need to provide both some general context to 
the arguments which follow and some more detail regarding the 1990 Act, which 
provides the specific legal backdrop to the particular developments discussed 
below. i 


The Family Law Context: Fragmenting Families 


The last thirty years have witnessed major demographic shifts in family and living 
arrangements and these changes have had a particularly marked impact on men’s 
role as fathers. In particular, marriage and parenthood have been increasingly 
separated, with a significant rise in cohabitation, divorce, lone and step-parent- 
ing” Simpson et al write: 


Fundamental shifts in gender relations and the changing economic order of western 
societies have re-configured the nuclear family and associated patterns of domestic 
organisation which hitherto revolved around a male bread-winner and household 
head. Divorce and separation, in particular, have resulted in a profound dislocation 
of fathers in relation to their children . . . Once the social, emotional and economic 
foundations of the nuclear family begin to shake, fathers typically find themselves 
parenting at a distance, or not at all. 


This process, described by Smart and Neale as a ‘fragmentation’ of families, relies 
above all on a fragmentation of fatherhood. Following the breakdown of a rela- 














12 J. Lewis and K. Kiernan, ‘The Boundaries between Marriage, Non Marriage, and Parenthood: 
Changes in Behavior and Policy in Postwar Britain’ (1996) 21 Journal of Family History 372. See also: 
Living in Britain: General Household Survey 2002, available at: http://www.statistics.gov.uk (last vis- 
ited 8 March 2005) ch 3. 

13 B. Simpson, J. A. Jessop and P. McCarthy, ‘Fathers After Divorce’ in A. Bainham, B. Lindley, 
M. Richards and E. Trinder (eds), Children and their Families: Contact, Rights and Welfare (Oxford 
and Portland, Oregon: Hart, 2003 201-2; see further C. Smart and B. Neale, Family Fragments? 
(Cambridge: Polity, 1999). 
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tionship, children are overwhelmingly likely to live with their genetic mother. 
Men who do retain parental roles and responsibilities will thus do so whilst living 
in a different household, possibly sharing the role of social father with the 
mother’ new partner.” This suggests a widespread sub-division of fatherhood, 

albeit one which may be less marked and radical than that possible in the context 
of the complex RT scenarios of the kind suggested above. 

Evolution of the principles of family law over the same period is striking. In the 
1970s and 1980s, family law, policy and practice were significantly influenced by 
psychological theories which propounded a childs need for a ‘single psychological 
parent?” As a general rule, this translated into practices designed to sustain and 
strengthen a child’ relationship with the custodial parent (invariably the mother) 
after divorce, and to protect any reconstituted nuclear family that she might seek 
to build with a new male partner.’® As such, the emphasis was firmly on protect- 
ing the family unit in which the child was living against outside challenge. More 
recently, however, the trend has been towards recognising genetic fathers’ contin- 
ued responsibility for their children and the enduring importance of children’s 
relationships with both genetic parents.” Smart and Neale have suggested that, 
within this legal context, divorce has come to mean not so much the end of mar- 
riage, as the start of a set of relationships based on genetic parenthood.”* And, 
where the mother begins a relationship with another man who takes on (some 
aspects of) the role of social father, then this will obviously mean that children 
have contact with two potential father figures. In the light of these trends, as 
another commentator has put it, increasingly the question facing the courts will 
be not ‘whether to prefer the genetic or the social parent but how to accommodate 
both on the assumption that they both have distinctive contributions to make to 
the life of the child’.” 

Further, the fragmentation of fatherhood is by no means uniquely a fact of 
post-separation parenting. A desire to involve unmarried fathers in the lives of 
their genetic children is clear even when the men concerned have hitherto had 





14 Smart and Neale, ibid. See also M. MacLean and M. Richards, ‘Parents and Divorce: Changing 
Patterns of Public Intervention’ in Bainham et al (eds), ibid; B. Simpson, Changing Families: An Eth- 
nographic Approach to Divorce and Separation (Oxford: Berg, 1998). According to the last census, 87 per 
cent of step-families involve households made up of a couple with children from the woman's 
previous relationship, 11 per cent have children from the man’s previous relationship, with 3 per 
cent including children from both partners’ previous relationships: Living in Britain, above n 12, 
table 3.10. 

15 J. Goldstein, A. Freud, and A. Solnit, Beyond the Best Interests of the Child (New York: Free Press, 
1979). 

16 a and Neale, above n 13. 

17 Most obviously by way of the Child Support Act 1991 and the Children Act 1989. See: E. Trinder, 
‘Introduction in A. Bainham et al (eds), above n 13; M. MacLean, ‘The Making of the Child Sup- 
port Act of 1991; Policy Making at the Intersection of Law and Social Policy’ (1994) 21(4) JLS 505; 
M. MacLean and J. Eekelaar, The Parental Obligation: A Study of Parenthood Across Households (Oxford: 
Hart Publishing, 1997); Smart and Neale, ibid, ch 9; J. Fortin, ‘Parenthood in Child Law: What is its 
Real Significance?’ in A. Bainham, D. Pearl and R. Pickford (eds), Frontiers of Family Law (Chiche- 
ster: John Wiley and Sons, 1995). 

18 Smart and Neale, ibid, 179, J. Roche, “The Children Act: Once a Parent, Always a Parent?’ (1991) 5 
JWSFL 345. 

19 A. Bainham, ‘Parentage, Parenthood and PR: Subtle, Elusive Yet Important Distinctions’ in 
A. Bainham et al (eds), above n 2, 27, italics in original. 
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little or no relationship with their children. For example, writing with regard to 
the growth of paternity testing, Jane Fortin has described a shift in the courts’ atti- 
tude away from what she describes as the ‘gooseberry bush’ approach, which held 
that provided a child had a stable home, it didn’t much matter ‘who she called 
daddy’? Today, when dealing with applications for paternity testing, the courts 
seem less concerned to protect the nuclear family from outside challenge and more 
convinced that a child needs to know the truth about her origins. Again, in this 
context, the courts recognise that these two considerations are not necessarily in 
conflict.” Consequently, recent years have witnessed a far greater openness to 
requests for the ordering of paternity tests, even when this will introduce a father 
figure outside of the nuclear family within which a child is being raised, and even 
when the mother and her husband or current partner strongly oppose the test. 
Greater recognition of unmarried fathers, including in circumstances where 
the children’s mother is in a relationship with a different man who is fulfilling 
the role of social father, is also strongly in evidence in the context of disputes over 
contact and parental responsibility orders. In deciding whether to grant parental 
responsibility orders, the courts will consider whether the father has shown com- 
mitment and attachment to the child and his reasons for seeking the order.” 
While the paramount consideration remains the welfare of the child,” it seems 
that courts are generally increasingly disposed to finding that this mandates the 
award of a PRO to the unmarried father.” Similarly, the courts now operate on 
the basis of what Fortin has described as an apparently impregnable presumption 
that children will benefit from contact with a non-resident father.” The existence 
of a new husband who is actively engaged in the role of social father will not in 





20 J. Fortin, ‘Re F: The Gooseberry Bush Approach’ (1994) MLR 296; J. Fortin Children’s Rights and the 
Developing Law (London: LexisNexis 2003, 2"4 ed). See also Wallbank, above n 10. 

21 See for example, Ward LJ’s comments in Re H (Paternity: Blood Test) (1996] 2 FLR 65 at 80: ‘if [the 

child] grows up knowing the truth, that will not undermine his attachment to his father-figure, 

and he will cope with knowing that he has two fathers: See also Re H and A (Paternity: Blood Tests) 

[2002] EWCA Civ 383; and ReT (paternity: ordering blood tests) [2001] 2 FLR, 1190: any interference 

with the rights of the mother and her husband under Article 8(2) of the ECHR was justified by 

the legitimate aim of furthering T’s right to certainty as to his real paternity. 

Re H (Minors) (Local Auth: Parental Rights) (No 3) [1991] 2 All ER. 185. The acquisition of Parental 

Responsibility by an unmarried father is governed by Children Act 1989, s 4. 

23 Children Act 1989, s 1. See particularly Re M (Contact: PR) [2001] 2 FLR 342, 365-6: ‘PR is not a 
reward for the father but an order which should only be made in the best interests of [the child]’; 
Re H (PR) [1998] 1 FLR 855. 

24 Re Cand V (minors) (contact and PR) [1998] 1 FCR. 52, 57: ‘wherever possible, the law should confer 
upon a concerned father that stamp of approval because he has shown himself willing and anxious 
to pick up the responsibility of fatherhood and not to deny or avoid it’. This was justified as ben- 
eficial to a childs welfare because growing up with a favourable and positive image of the absent 
parent is likely to benefit a child’s self-esteem. In 2003, a total of 9,543 PROs were made, compared 
to 1,002 applications withdrawn and just 267 orders refused and 215 orders of no order (this is 
made where the court has applied the principle of non-intervention under s. 1(5) of the Children 
Act which provides that a court should not make an order unless it considers that doing so would 
be better for the child than not making the order at all). See Department of Constitutional 
Affairs, Judicial Statistics 2003, HMSO, 56. 

25 With the exception of where there is proven violence or risk of harm to the child. See Fortin 
(2003), above n 20, 402. Re L (a child) (domestic violence) and other appeals [2000] 4 All ER 609, at 
616. In 2003, 2,027 contact orders were granted, as compared to 79 applications being withdrawn, 
19 orders being refused and 63 orders of no order being made: Judicial Statistics 2003, ibid. 
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itself offer a reason for a contact order to be refused. These shifts in domestic law 
are supported by a burgeoning international human rights jurisprudence accept- 
ing the importance of the link between an unmarried father and his child.” 

A final and even clearer example of the acceptance of the fragmentation of 
fatherhood — and parenthood more generally — can be seen in the evolution of 
adoption law and practice?” Until the late 1970s, adoption practice was largely 
predicated on an exclusive model which involved complete transfer of generally 
illegitimate babies from the birth family to the adopters to form a new nuclear 
family. The effect of an adoption order was completely to sever a childs relation- 
ship with her genetic parents and to ‘transplant’ her into a new family. Modern 
practice and legislation, however, aims to support an inclusive model. This accepts 
that it will not necessarily be disruptive of the stability of a child’s new home for 
the child to remain in contact with birth parents and that such contact is likely to 
be in a child’s best interests. This approach is particularly clear in the new Adoption 
and Children Act 2002.8 

The social context sketched above suggests a number of major shifts and a clear 
fragmentation of the nuclear family. In the context of adoption, this may involve 
the breaking of links with the birth mother. However, with this exception, the 
fault line in the fragmentation of families tends to lie between the unit of mother 
and children on the one side and the father on the other. Whilst my opening case 
study demonstrates the extent of the possibilities for fragmentation of the father 
role in the context of RI, the broader social context sketched above shows that 
the fragmentation of fatherhood is already common in the context of natural 
reproduction, albeit not in such dramatic forms. What is also clear from the dis- 
cussion above is that a greatly increased openness to recognising the significance 
of the roles played by a number of adults in a child’s life has become increasingly 
central to family law over the last thirty years. 

Family law has displayed considerable flexibility in responding to the fragmen- 
tation of fatherhood. The issue of ‘who is the father?’ can be broken down into a 
series of narrower legal questions such as: who should be named on the birth cer- 
tificate, who should enjoy contact rights and parental responsibility; and who 
should be liable financially to maintain the child? Modern family law has made 
very clear that the same man’s name need not be given in answer to every ques- 
tion. As such, it is possible that the term ‘father’ may confuse through conflating 
distinct legal concepts. An attempt at clarification has been provided by Andrew 





26 Most notably, under Article 7 of the United Nations’ Convention on the Rights of the Child, 
Article 8 of the European Convention on Human Rights, and the European Convention on 
Contact Concerning Children (adopted and open for signatures in 2002), see particularly Art 1. 
On unmarried fathers’ rights to contact with their children see: Keegan v Ireland (1994) 18 EHHR. 
342; Kroon v Netherlands (1995) EHRR 263; B v UK [2000] 1 FLR. 1; Yousef v Netherlands [2002] 3 
FCR 577. 

27 Fora particularly clear and succinct overview of this evolution, see C. Ball, ‘Regulating Inclusiv- 
ity: Reforming Adoption Law for the 21* Century’ (2002) 7 Child and Family Social Work 285. 

28 ibid and C. Ball, ‘The Adoption and Children Act 2002’ (2005) Adoption and Fostering (forthcom- 
ing). This shift is surely partly influenced by the change in the age of the children to be adopted. 
These are far less likely to be newborn babies than was the case thirty years ago and, as such, the 
children concerned may already have developed relationships with their birth parents. See also C. 
Smith and J. Logan, After Adoption: Direct Contact and Relationships (London: Routledge, 2003). 
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Bainham, who suggests a useful tripartite distinction between parentage, a genetic 
relationship which will typically convey legal parenthood, the ongoing legal status as 
a parent, and parental responsibility, which involves the legal powers and duties 
necessary to perform those activities associated with social parenting.” In this 
study, I will use the term ‘fatherhood’ as denoting the specifically male equivalent 
to Bainham’s generic ‘parenthood’, ‘father’ as a man who enjoys that status, and 
‘genetic father’ when talking specifically about parentage.*° However, unlike 
Bainham, my concern is not with assisting the development of clarity and consis- 
tency within the law. Rather, my aim is to tease out the principles and assump- 
tions that underlie the vision of men’s role within the family as it has been 
developed in one specific area of law over the last fifteen years. I am less concerned 
with the normative question of which rights and responsibilities should be allo- 
cated to specific individuals, than I am with uncovering the values underpinning 
a decision that a given man is worthy of recognition as a ‘father’ or should be 
granted certain paternal rights or responsibilities. 


The Human Fertilisation and Embryology Act (1990) 


The more specific legal backdrop to the discussion which follows is provided 
by the Human Fertilisation and Embryology Act 1990 (the 1990 Act). One 
leading commentator has noted that the Act reflects more than anything a desire 
to protect a particular model of parenting, notably that of ‘heterosexual, prefer- 
ably married, parents: As such, the 1990 Act might be thought to sit rather 
uneasily with the evolving family law context described above and, arguably, to 
have been anachronistic even at the time it was passed, reflecting a vision of the 
nuclear family which was already subject to sustained challenge on a number of 
fronts. 

The 1990 Act establishes a regulatory regime, overseen by the Human Fertilisa- 
tion and Embryology Authority (HFEA), for embryo ‘research and for those 
infertility treatment services which involve creation of embryos outside of a 
woman’ body and/or use of any gametes other than her own and those of her 
partner. A number of provisions of the 1990 Act are of particular interest for cur- 
rent purposes. First, the Act requires clinics to consider a child’s welfare when 
deciding whom to accept for treatment, explicitly directing that account be taken 
of that childs need for a father. Secondly, the 1990 Act contains ‘status provisions’, 
determining who should be treated as the parents of children conceived via infer- 
tility treatment services. Thirdly, one aspect of the status provisions, concerning 
whether a child desired by a couple together but conceived after the death of the 
husband/partner should be deemed legally fatherless, has provoked particular 
attention both in the courts and in Parliament. Finally, the issue of whether chil- 








29 Bainham, above n 19. See also J. Eekelaar, ‘Parenthood, Social Engineering and Rights’ in D. Mor- 
gan and G. Douglas (eds), Constituting Families: A Study in Governance (Stuttgart: Steiner, 1994). 

30 For the need for fathers to be biologically male, see X, Y and Z v UK, above n 1. The term genetic 
father’ is preferred here to ‘biological father’: see Johnsons suggestion that men are involved in 


other biological fathering events, such as ‘coital fathering’, above n 2. 
31 J. Dewar, “The Normal Chaos of Family Law’ (1998) 61 MLR. 467, 482. 
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dren born of donor insemination (DI) should have access to information about 
their genetic origins has also provoked substantial debate, litigation and statutory 
reform. Each of these developments is addressed below.” 


SECTION 13(5): CHILD WELFARE AND THE NEED FOR A FATHER 


Probably the single provision of the 1990 Act which has generated most critical 
commentary is section 13(5), which provides that: 


A woman shall not be provided with treatment services unless account has been 
taken of the welfare of any child who may be born as a result of the treatment 
(including the need of that child for a father), and of any other child who may be 
affected by the birth.” 


The inclusion of the consideration of the need for a father was introduced in an 
amendment put forward by Conservative MP, David Wilshire and passed by 226 
to 174 votes. It followed the narrow failure in the House of Lords of a more 
strongly worded amendment, which would have made treatment of unmarried 
women a criminal offence.” 

Section 13(5) has been extensively studied, provoking both empirical research 
charting the way in which it is applied in practice and more theoretical work 
assessing what it says about our attitudes towards appropriate mothering.» But 
despite the substantial literature on section 13(5), what has remained largely 
unscrutinised is precisely what the posited ‘need of that child for a father’ actually 
means. It is clear that the section is not providing for the need for a genetic father: 
as Lee and Morgan dryly note, the section is ‘not making special provision for 
parthenogenesis.” In an early commentary, Gillian Douglas takes the section as 














32 For reasons of space, a number of other potentially fruitful and topical avenues of enquiry such as 
the law surrounding transgendered fathers and surrogacy will not be explored. 

33 This provision is supplemented by the HFEAS advice that ‘where the child will have no legal 
father the treatment centre is expected to assess the prospective mother’s ability to meet the 
child’s/children’s needs and the ability of other persons within the family or social circle willing 
to share responsibility for those needs’. HFEA Code of Practice (6" edition), s 3.14. This suggests a 
reading which understands the purpose of s 13(5) as ensuring the provision of a social father 
which, as I suggest below, does not seem to have been the primary motivation underlying this 

rovision. 

34 Deeded by Lady Saltoun of Abernethy, HL Debs Vol 515 Col 787 (6 Feb 1990). 

35 For example: G. Douglas, Assisted Reproduction and the Welfare of the Child’ (1993) 5 CLP 53, D. 
Steinberg, Bodies in Glass: Genetics, Eugenics Embryo Ethics (Manchester: Manchester University 
Press, 1997); A. Plomer, I. Smith, and N. Martin-Clement, ‘Rationing Policies on Access to In 
Vitro Fertilisation in the NHS, UK’ (1999) 7 Reproductive Health Matters 60; Stanworth, above n 
3; S. Millns, ‘Making “Social Judgments That Go Beyond the Purely Medical”: The Reproductive 
Revolution and Access to Fertility Treatment Services’ in J. Bridgeman and S. Millns (eds), Law 
and Body Politics: Regulating the Female Body (Dartmouth: Aldershot, 1995). 

36 R. G. Lee and D. Morgan, Human Fertilisation and Embryology: Regulating the Reproductive Revolution 
(London: Blackstone, 2"? ed, 2001) 222. Lee and Morgans own interpretation of the section, 
which fits with the feminist understanding, below, is that ‘the woman seeking treatment should 
have a male partner’ (ibid). 
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‘presumably meaning a man who will fulfil the social role of father” But whether this 
presumption is correct and, if so, what is meant by ‘the social role of father’ in this 
context and why such a figure is important remain largely unexplored. Is the per- 
ceived need for social fathers to ensure the presence of a second hands-on carer? If so, 
is the need just for any two carers to be present, or are fathers necessary because they 
provide an essentially male style of parenting and in what way is this distinctive? Is 
the aim to ensure financial provision for children? Or were fathers deemed impor- 
tant rather for their symbolic role of completing the nuclear family? 

In the Parliamentary debates that preceded the introduction of the 1990 Act, the 
desirability of protecting the nuclear family is generally assumed, with MPs 
dividing only on how far it is legitimate to intervene to enforce this preferred 
model over other possible living arrangements. Nonetheless, three major grounds 
for asserting the importance of fathers can be discerned. First and prominent, is 
the need for a father as financial provider. The debates occurred at a time of wide- 
spread, media-fuelled concern about increasing social security expenditure on 
single parent families, with the Child Support Act 1991 under contemporaneous 
discussion.*® As such, it is perhaps not surprising that financial issues were clearly 
on the minds of members of both Houses of Parliament. The following comment 
from the Earl of Lauderdale is typical: 


To allow and encourage by state provision — it is at the taxpayers’ expense ultimately 
— begetting of children into what are designed to be one-parent families does not 
make sense as regards serious sociological responsibility.” 


Secondly, the importance of fathers as hands on carers is also discussed, albeit less 
frequently than might be expected, with Lady Saltoun commending the ‘ines- 
timable benefit of a father’s loving care“? and presenting a distinctly male model 
of parenting, with fathers important for the healthy psychological development 
of children of both sexes into the good husbands, wives, mothers and fathers of 
tomorrow: 


Children learn primarily from example, by copying what they see. It is by example 
that a boy learns how to be a responsible husband and father and how to treat his 
own children in turn. It is by example that a girl learns how to be a wife, from seeing 
how her mother cares for her father. The father is enormously important, ifonly as a 
role model." 





37 G. Douglas, Law, Fertility and Reproduction (London: Sweet & Maxwell, 1991) 1273, my italics. This 
is the understanding reflected in the HFEA’s Code of Practice, see n 33 above. 

38 For an excellent overview of the run up to reform, see G. Davis, N. Wikeley and R. Young with 
J. Barron and J. Bedward, Child Support in Action (Oxford: Hart Publications, 1998) ch 1. 

39 HL Debs Vol 516 Col 1103 (6 March 1990). For some of the numerous other similar statements, see 
Ashbourne, HL Debs Vol 515 Col 799 (6 February 1990), Elles HL Debs Vol 515 Col 798 (6 Febru- 
ary 1990), Lord Chancellor HL Debs Vol 516 Col 1098 (6 March 1990), Ashbourne HL Debs Vol 516 
Col 1101, Clarke, HC Debs Vol 174 Col 923 (20 June 1990), Winterton HC Debs Vol 174 Col 1021 
(20 June 1990), Blunkett HC Debs Vol 174 Col 1022 (20 June 1990) and Richardson, HC Debs Vol 
174 Col 1028 (20 June 1990), the latter striking the rare critical note of attacking the need to involve 
a clinician to scrutinise whether a woman has a man who can provide for her materially. 

40 HL Debs Vol 515 Col 801 6 February 1990). 

41 Lady Saltoun of Abernethy HL Debs Vol 515 Col 788 (6 February 1990). 
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Thirdly, however, by far the clearest message to emerge from the debates is a 
strong moral assertion of the marital unit as the only acceptable forum in which 
to raise children. This unit is seen as the only sure start in life for children, and its 
decline is credited with causing much that is wrong in society. The importance 
of providing a ‘stable’ base for children is frequently asserted, with ‘stability’ stand- 
ing as shorthand for heterosexual marital monogamy.” As Gillian Douglas notes, 
the proposers of amendments to the Human Fertilisation and Embryology Bill in 
the House of Lords were overwhelmingly concerned with preventing women 
with dubious sexual attitudes from having children, yet seemingly indifferent to 
others who might be deemed unsuitable as parents.“ 

Even those speakers who are reluctant to confine child bearing to the marital 
unit, are often convinced that it must remain the preserve of the stable, co-habit- 
ing heterosexual couple. In an intervention which seems rather poignant in the 
light of recent events, David Blunkett argues: 


People have an absolute right to be themselves, to reject contact with men or to 
shun any physical contact with them. That is their choice. But that is not the same 
as accepting that there is some automatic or inalienable right to child bearing. Child 
bearing is not a right. It is part of the unfathomable life force. That is why man and 
woman together must take responsibility for the well-being and love of the child.” 


The underlying anxiety that ‘people’ (which, given the context, clearly means 
women) are attempting to ‘reject contact with mer also provides an interesting 
insight into the concerns of some parliamentarians. The worry here was 
that which was shortly to grip the country regarding so-called ‘virgin births’: 
were women who had never had sex with a man really to be helped to conceive 
children?*® 





42 See eg Lord Ashbourne, HL Debs Vol 515 Col 767 (6 February 1990), Wilshire, HC Debs Vol 174 
Cols 1024-5 (20 June 1990). 

43 Compare the more recent debates in the House of Lords regarding whether unmarried couples, 
including same sex couples, should be legally allowed to adopt children as a couple. Interestingly, 
the major factor which seemed to separate protagonists on either side of the issue was the relative 
stability of these non-marital relationships as compared to marriage, rather than the issue of 
whether a child needs both a mother and a father. See generally, HL Debs Vol 640 Cols 568-621 
(5 November 2002) and, for the resulting reform, Adoption and Children Act 2002, s 50 and s 
144(4). 

44 Dougie gives a number of other possible examples: violent spouses, drug users and disabled peo- 
ple, noting that in practice it can be hard for paraplegic men to persuade clinics to treat their wives, 
G. Douglas (1993), above n 35, 58. 

45 HC Deb Vol 174 Col 1023 (20 June 1990). Following an affair with publisher, Kimberly Quinn, 
Blunkett has been involved a high profile struggle regarding her two young children. Recently, 
paternity tests have established that he is not the father of her younger child. However, he has been 
to court to establish contact rights with regard to the older child who he still believes to be his. See 
The Observer (6 March 2005). 

46 March 1991 saw a wave of outrage at the provision of DI to single/lesbian women which stemmed 
from a newspaper report: ‘Storm Over Virgin Births’ Daily Mail (11 March 1991). The origin of this 
story appears to have been a request for advice by a hospital psychotherapist in a letter to The 
Lancet, detailing a woman seeking DI whilst having no history of sexual activity and no desire 
for a sexual relationship. It was initially unclear whether the ‘virgins’ discussed were heterosexual 
or lesbian. It later became clear that at least one defined herself as heterosexual. See D. Cooper and 
D. Herman, ‘Getting “The Family Right”: Legislating Heterosexuality in GB, 1986-1991’ (1991) 10 
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A close reading of the debates, then, might suggest that parliamentarians were 
less concerned with the need to ensure a financial provider or hands-on (male) 
carer than they were with the symbolic value of ensuring children were only born 
into (quasi) marital units.” Of course, the importance accorded to marriage 
might also reflect parliamentarians’ belief that this would ensure a father’s presence 
for the reasons given above: financial provision and a second carer who could 
bring specifically male attributes to bear. There are two compelling reasons for 
doubting this, however. 

First, if the need really was for financial provision or two carers, then there is 
no reason to discriminate between homosexual and heterosexual couples. If what 
is required is at least one carer and one breadwinner, the gender of the parties 
should make no difference. In the entire course of the debates, no parliamentarian 
makes this point. Likewise, the furore regarding ‘virgin births’ was specifically 
concerned with women being able to have children when they were not in a rela- 
tionship with a man. No distinction was made between single women and those 
in lesbian relationships.** 

Secondly, that fatherhood’s perceived importance lies primarily in its symbolic 
function of completing the nuclear family is emphasised by the privileged place 
accorded to widows within the debates. If the need for the father was rooted in the 
desire for a breadwinner or male hands-on carer, then widows should provoke the 
same concerns as other single parents. But in numerous interventions, parliamen- 
tarians make favourable mention of widows, seeking either to explain why their 
disapproval of single parents is not intended to include criticism of widows abil- 
ity as mothers (the conservatives), or as examples which demonstrate the possibi- 
lity of good single parent mothering and thus the need for treatment services not 
to be restricted to married couples (the liberals). One MP goes so far as to recom- 
mend the possible therapeutic value to a widow of conceiving a pregnancy with 
the sperm of her deceased husband, with the lack of a father for the resulting chil- 
dren seen as a mere technicality: 


A widow whose husband had left her some sperm may better come to terms 
with the loss of her husband by having the child that they both wanted and 
she still wants. The fact that she has lost her husband should not be a technical 
reason for preventing her from having treatment ... a widow should not 











Canadian Journal of Family Law 41, 43. It is worth noting at this point that the infamous section 28 of 
the Local Government Act (1988), aiming to prevent local authorities from ‘promoting’ homo- 
sexuality, was also a product of this Parliament. 

47 This fits with the tentative guidance given by the Warnock Report that: ‘many believe that the 
interests of the child dictate that it should be born into a home where there is a loving, stable, 
heterosexual relationship and that, therefore, the deliberate creation of a child for a woman who 
is not a partner in such a relationship is morally wrong. . . itis better for children to be born into a 
two-parent family, with both father and mother’. Report of the Committee of Inquiry into Human Fer- 
tilisation and Embryology (1984) (Cmnd 9314), 2.11. 

48 Cooper and Herman, above n 46. It is worth noting here that, in practice, single women and 
lesbian couples will typically have to find resources to pay for treatment themselves. This is inter- 
esting in the context of dominant assumptions that single mothers are a drain on public resources. 
The reality is that legally fatherless children created in licensed clinics are likely to be born into 
relatively affluent families. I am grateful to an anonymous referee for this point. 
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feel that she should terminate her pregnancy because she will be left as a single 
mother.” 


Widows thus emerge as a special, deserving category of woman and provide clear 
indication that it is not single parent families per se, but the intentional creation of 
children outside of a heterosexual (ideally marital) union which is the key source 
of concern. I will return to this point shortly. 

This brief reading of the debates around section 13(5) can offer two major 
insights. First, unsurprisingly, while a number of different justifications are 
offered for the need for a father, it was generally accepted that fathers are impor- 
tant. Secondly, while a number of factors underpin this belief, the most signifi- 
cant of these is the symbolic need for a father figure to complete the nuclear 
family. This is grounded in the view that the creation of children outside of a 
(quasi) marital relationship is morally wrong. Section 13(5) is best conceptualised, 
then, in terms of a refusal of single motherhood, a desire to link women to men, 
and an attempt to entrench the nuclear family.°° 

It is important to recall at this juncture that the 1990 Act does allow for the 
possibility of children who will be legally fatherless: clinics need only ‘consider’ a 
child’s need for a father, not ensure that a suitable one is available. This might sug- 
gest a challenge to the nuclear family model, but the challenge should not be 
overstated. After all, the amendment proposing to make treatment of anyone 
other than married couples a criminal offence, had only narrowly failed in the 
House of Lords. The current section 13(5) was designed as a compromise measure 
to achieve similar limitations on access to treatment services in a less rigid way. In 
their authoritative guide to the 1990 Act, Morgan and Lee are clear that the policy 
underlying the legislation was actively to discourage treatment for those infertile 
people who live outside the umbrella of the nuclear family.” Any reproductive 
freedom offered by this provision is left firmly within the hands of clinicians 
who will act as gatekeepers to the provision of infertility treatment services, and 
many clinics refuse treatment to those not in stable heterosexual relationships.” 





49 Thurnham, HC Debs Vol 174, Cols 1026-7 (20 June 1990). A distinction between innocent and 
guilty single parent families is also often made, see eg HC Debs Vol 174 (20 June 1990), Blunkett 
(at 1022), Winterton (at 1022) and Wilshire discussing people who find themselves as single parents 
‘through no fault of their own’ (at 1023). 

50 This fits with some feminists’ accounts of family law and policy as seeking to protect what Martha 
Fineman has usefully coined the ‘sexual family’, ie ‘the traditional or nuclear family, a unit with a 
heterosexual, formally celebrated union at its core’? M. Fineman The Neutered Mother, the Sexual 
Family and other Twentieth Century Tragedies (New York and London: Routledge, 1995) 143; see also 
C. Smart, The Ties That Bind: Law, Marriage and the Reproduction of Patriarchal Relations (London: 
RKP, 1984); and A. Diduck and FE Kaganas, Family Law, Gender and the State (Oxford: Hart, 1999). 

51 D. Morgan and R. Lee, Blackstone's Guide to the Human Fertilisation and Embryology Act 1990 (London: 
Blackstone, 1“ ed, 1991) 155-6, citing Lord Chancellor Mackay’s concern that amendments to the 
HFE Bill ‘should not be seen as encouraging unmarried people to use infertility treatments thus 
undermining marriage or leading to children having unsuitable fathers because of the difficulty in 
distinguishing partners to stable relationships from more transitory ones. 

52 See the empirical studies in n 35 above. For one unusual and particularly poignant example of the 
role of s 13(5) in denying treatment services to women who are not in a stable relationship, see 
Evans, above n 8, Prior to the removal of her ovaries, Natallie Evans was discouraged from storing 
embryos created via donor sperm in addition to those created with the sperm of her then partner, 
on the basis that to request such a treatment this would open up the question of the stability of her 
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As such, while there is a small caveat in the 1990 Act’s protection of the nuclear 
family, it is no more than that. 

Such an understanding of section 13(5) is implicit in the HFEA Chair's recent 
condemnation of the provision as discriminating against single women and les- 
bian couples. Suzi Leather notes that: ‘[it] is absolutely clear if you think about the 
changes in society and the different ways that families can be constituted that it is 
anachronistic for the law to include the statement about the childs need for a 
father’? The same sentiment is implicit in a Department of Health memorandum 
submitted to the ongoing Select Committee inquiry into the workings of the 
1990 Act, which notes that the current law is: ‘framed in terms of heterosexual 
couples’ and may need to be changed better to ‘recognise the wider range of peo- 
ple who seek and receive assisted reproduction services in the 21* century?” 


DIANE BLOOD, DECEASED FATHERS AND THE PRIVILEGING OF 
f WIDOWS 


The Right to Use Her Husband’s Sperm 


The tremendous sympathy extended to widows in the parliamentary debates was 
also evident in responses to one of the most famous challenges to the 1990 Act and 
the powers of the HFEA.” Diane Blood had married in 1991. Towards the end of 
1994 she and her husband, Stephen, decided to try to start a family. Before this 
could happen, however, Stephen contracted meningitis and lapsed into a coma. 
Shortly before he died, Diane Blood asked for samples of his sperm to be collected 
by electro-ejaculation for use at a later date. The clinic complied but, unfortu- 
nately for Blood, the 1990 Act lays down stringent consent requirements for the 
posthumous use of gametes which were not met in her case.*° As such, the HFEA 
refused leave for the sperm to be used by Blood in the UK or exported for useina 
Belgian clinic. Blood successfully challenged this latter aspect of the HFEA deci- 
sion, convincing the Court of Appeal that the HFEA had not properly considered 
the implications of European Community law, which protected her right to 
obtain medical services in another Member State. Reviewing her case in the light 
of this strong judicial steer, the HFEA gave permission for Blood to take the 
sperm to Belgium, where she has since used it to conceive two sons. 





relationship and therefore render her potentially ineligible for treatment: see S. Sheldon, ‘Evans v 
Amicus Healthcare, Hadley v Midland Fertility Services ~ Revealing Cracks in the “twin pillars”? 
(2004) 16 CFLQ 437. 

53 C. Blackstock, ‘No Need for Fathers in IVF Treatment Says Fertility Chief? The Guardian (21 Jan- 
uary 2004). For a compelling and more far-reaching critique of s 13(5), see E. Jackson, ‘Conception 
and the Irrelevance of the Welfare Principle’ (2002) 65 MLR 176. 

54 G. Hinsliff,‘Gay Couples to Get New Rights to Fertility Treatment’ The Observer (15 August 2004). 
Hinsliff quotes a spokeswoman for the Department of Health who cites the Civil Partnership Act 
(2004) as providing the impetus for a reassessment of this provision. The Adoption and Children 
Act (2002), which allows for same sex adoption, may also make it seem rather inconsistent to 
sustain a commitment to ‘the need for a father’ in the context of infertility treatment services, see 
n 43 above. 

55 Rv HFEA ex p Blood [1996] 3 WLR 1176 (HC), [1997] 2 All ER 687 (CA). See Beam, above n 10, for 
a number of similar cases which have been considered by the Australian courts. 

56 See Schedule 3. 
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For current purposes, the clear sympathy for the widowed Mrs Blood 
expressed in the courts, media and, later, Parliament is of particular interest. This 
seemed to hinge securely on her explicit portrayal of herself as a married woman, 
with the spectre of her husband very much present throughout the case. Morgan 
and Lee capture this well in their compelling commentary on the case: 


Diane Blood fought to continue the interests which she and her husband had in 
forming a family; the desire to prolong family interests. Stephen Blood is very 
much present throughout the legal argument. His widow (as she markedly styles 
herself) Diane Blood, comes to represent something enigmatic and anomalous, as 
far as reproduction and sexuality is concerned. What she does, she does patently in 
the name of the father. . 7 


Given the antipathy often displayed towards single mothers (ostensibly on the 
basis of their children’s need for a father), and the fact that the fertile Mrs Blood 
was attempting to use techniques portrayed as a last resort for those unable to 
conceive, one might have expected some criticism of her actions.* But the gen- 
eral approbation of Mrs Blood seemed to stem not just from sympathy for her 
loss, but also from the fact that she was viewed as a respectable married woman, 
epitomising all the attributes of a good mother: committed to her husband, pious, 
serene, and gentle.” Central to Diane Blood’ story were ideas of what her hus- 
band would have wanted and of their joint desire for a child. 

The sympathy of the courts is also clear. Sir Stephen Brown P, hearing the case 
in the Family Division of the High Court, notes: 


My heart goes out to this applicant who wishes to preserve an essential part of her 
late beloved husband. The refusal to permit her so to do is for her in the nature ofa 
double bereavement.” 


In upholding her right to travel to receive treatment services in another Member 
State, the Court of Appeal makes short shrift of the HFEAs argument that Blood 
was free to travel, just not to export illegally obtained sperm. The Court notes that 
her desire to have a child is very firmly located in her marital relationship: 


where a wife wishes to receive artificial insemination services using sperm of her 
late husband, it is artificial to treat the refusal of permission to export the sperm as 
not withholding the provision of fertilisation treatment in another member state. 
From a functional point of view, the ability to provide those services is not only 
substantially impeded but made impossible.” 





57 D. Morgan and R. G. Lee, ‘In the Name of the Father? Ex parte Blood: Dealing with Novelty and 
Anomaly’ (1997) 60 MLR 840, 842. references omitted. 

58 See H. Biggs, ‘Madonna Minus Child Or: Wanted: Dead or Alive! The Right to Have a Dead 
Partners Child’ (1997) 5 FLS 225, 231. The then Chair of the HFEA described Blood as the ‘most 
famous case of infertility treatment for convenience’: R. Deech, Assisted Reproductive Techni- 
ques and the Law’ (2001) 69 Medico-Legal Journal 13, 18. 

59 Biggs, ibid. See generally Morgan and Lee, above n 57 for the sympathetic language in the judg- 
ment of the Court of Appeal. 

60 Blood (HC), above n 55, 1191. 

61 Blood (CA), above n 55, 700 per Lord Woolf MR. 
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Again, the symbolism of the father is crucial. The deceased Stephen Blood 
clearly cannot offer shared childcare or financial support. He is nonetheless very 


much present throughout the case as vital legitimation for his wifes desire for 
a child. 


The Right for Deceased Fathers to be Named on Birth Certificates 


Following her success in the Court of Appeal, treatment in Belgium and eventual 
delivery of two sons, Ms Blood returned to the courts to challenge a further pro- 
vision of the 1990 Act: that where sperm (or an embryo created using such sperm) 
was used after the sperm provider's death, that man was not to be treated as the 
father of the child.? Her contention was that denial of the right to have their 
father’s name on their birth certificates breached her children’s human rights. This 
argument was accepted by both the Government and the High Court, the latter 
making one of the very few declarations of incompatibility issued since the com- 
ing into force of the Human Rights Act 1998. 

The Human Fertilisation and Embryology (Deceased Fathers) Act (2003) has 
now been passed to remedy this problem. The Act is symbolic in both intention and 
effect. It gives force to Sheila McLean’s recommendation, made in a report commis- 
sioned after the first Blood case, that children born in these circumstances should 
have a symbolic acknowledgement of their father on their birth certificates.” It pro- 
vides that, in certain circumstances, a man may be registered as the father of a child 
conceived after his death using his sperm or an embryo created with his sperm. 
Further, it enables a man to be so registered where a child is conceived after his death 
using an embryo created from donor sperm before his death, where the couple had 
embarked on infertility treatment services together. Unusually, the legislation has 
retroactive operation.” Finally, it is noteworthy that recognition of paternity is to 
have no legal force in terms of succession and will not give the child any legal status 
or rights which would prevent the winding up of a man’s estate. 

The reform is also suggestive of another broad trend in the way we think about 
fatherhood. While the provisions of the 1990 Act reflect a deeply entrenched belief 
that each child should have no more than one legal father, the 2003 Act reflects a 
growing willingness to recognise that children may have attachments to more 
than one father figure, and that this is not necessarily to their detriment. In this 
regard, it is particularly interesting to note the volte-face of Lady Warnock who 
came out as a strong supporter of Blood, despite earlier strong pronouncements 


62 High Court (1 March 2003) (unreported), challenging s 28(6)(b). 

63 See 3.4-3.7, Review of the Common Law Provisions Relating to the Removal of Gametes and of the Consent 
Provisions in the Human Fertilisation and Embryology Act 1990 (July 1998). See also Baroness Noakes, 
who described the Act as having ‘a very small measure of symbolic rather than substantive effect? 
HL Debs Vol 650 Col 1158 (4 July 2003). 

64 The 2003 Act only applies to those pregnancies conceived after the coming into force of the 1990 
Act. Where the man died after the 2003 Act came into force, entering his name on the birth certi- 
ficate is only possible where he had given his written consent. For those pregnancies conceived 
after the introduction of the 1990 Act but before the coming into force of the 2003 Act, no written 
consent is necessary. 

65 See the consideration of the ‘status provisions’ below. 
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against posthumous conceptions.°° Warnock explains her change of heart partly 
in terms of the removal of the legal implications of recognising fatherhood, stat- 
ing that the Committee of Inquiry which she chaired had been concerned by the 
potential problems of inheritance and the tying up of the father’s estate or the 
settling of succession to a title. She claims that the ‘admirable’ idea of separating 
birth registration from the legal implications of paternity had never occurred to 
them.” But, intriguingly, Warnock also comments on the possibility of disrup- 
tion to other family relationships: 


The committee of inquiry was fairly strongly opposed to the use of assisted concep- 
tion to bring about the birth of a posthumous child largely on the grounds of the 
possible psychological damage that might be caused if, for example, a widow who 
had remarried and had other children decided to use her first husband's sperm and to 
have a child by that husband after all. 


Warnock now dismisses this possibility as ‘rather fanciful’. But it is nonetheless 
interesting that the need to record the father’s name as a simple matter of record- 
ing ‘the historical truth now outweighs the kind of concern that had prevailed 
less than fifteen years previously. For the architect of the 1990 regime, recognition 
of paternity is no longer seen as a threat to future family arrangements. Rather, it 
is accepted that a child can have a legally recognised link to more than one ‘father’, 
with this construed as a benefit rather than a potentially harmful, disruptive and 
confusing state of affairs. 


SECTIONS 27 AND 28: THE STATUS PROVISIONS 


The initial refusal of the status of legal father to men who had died before their 
sperm or embryos were used was part of a broader raft of provisions setting out 
who should be treated as mother and father of a child born following infertility 
treatment services, collectively referred to as the status provisions. The attribution 
of the status of mother proves relatively straightforward. It takes section 27 of the 
1990 Act just over one hundred words to provide that, excluding in the case of 
adoption, the birth mother and no other is to be treated as the legal mother of 
the child. This is true whether the egg used to conceive the pregnancy was the 
womans own and regardless of the provisions of any surrogacy arrangement that 
she may have made. In the UK, legal motherhood is thus a status firmly grounded 
in gestation.” 


66 The Warnock Report had noted: ‘grave misgivings’ about the possible outcome where a‘man who 
has placed his semen in a semen bank may die and his widow may then seek to be inseminated... 
This may give rise to profound psychological problems for the child and the mother? Above 
n 47, 44. 

67 Despite the fact that one of the leading family law judges of his generation, Scott Baker J, was a 
member of the committee. I am grateful to Derek Morgan for reminding me of this fact. Scott 
Baker J was later to reappear as one of the judges who heard ex parte Rose, see below. 

68 HL Debs Vol 650 Col 1151 (4 July 2003). 

69 ibid. 

70 s27. For criticism of this provision and the contention that greater weight should be placed on the 
genetic tie, see: A. Samuels, “The Surrogate Child: Who is his or her Mother and Who is the 
Father?’ (2000) 68 Medico-Legal Journal 65. 
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The legal designation of father is substantially more complicated, taking 
almost six times as many words. In brief, where a child results from those RTs 
covered by the 1990 Act, under section 28(2), the womans husband will be the 
father unless it can be shown that he did not consent to the treatment.” As such, 
marriage retains a privileged place as the preferred way of attributing paternity. If 
no father exists by virtue of section 28(2), an unmarried man will be deemed the 
legal father under section 28(3) where treatment services were provided for him and 
the woman together.” Unmarried male partners can thus gain the same parental 
rights as married men, though without the presumption of consent that occurs in 
marriage.” Where someone is treated as a father by virtue of either of these provi- 
sions, no other man is to be treated as the father of the child. Where sperm is 
obtained through a licensed clinic, a sperm donor is not to be treated as the legal 
father and, as such, where treatment services are provided for a single woman or a 
woman in a same sex relationship, the resulting child will be legally fatherless.” 

The elaborate definition of legal ‘fatherhood’ contained in section 28 might, in 
itself, be taken as suggesting an attempt to contain the perceived disruptive poten- 
tial of RTS in relation to paternity, legitimacy and contact rights.” The dense lan- 
guage of the provision suggests an attempt to think through the various complex 
possibilities raised by RTs and, in each potential factual situation, to allocate father- 
hood status in such a way as to most clearly approximate the nuclear family. As John 
Dewar notes: ‘[t]he definition of paternity. . . reflects, more than anything, the type 
of parents whom the state is prepared to reproduce through the provision of ferti- 
lity services: namely, the two parent, heterosexual, preferably married, parents.” 

Again, the symbolism of fatherhood and replication of the nuclear family is 
crucial: each child should ideally have a father who is married to her mother or, 
failing that, a father who is committed to the mother and intending to create a 
child with her. And, as was seen in the above review of section 13(5), it was envi- 
saged that only in exceptional circumstances would a woman be allowed to make 
use of infertility treatment services without a father figure being available. Finally, 
the section displays a clear intention that a child can and should have only one 
legal father. A married woman who seeks treatment services together with a dif- 
ferent male partner, cannot succeed in securing two legal fathers for her children. 

Thus, in the status provisions, Parliament attempted to foresee every possible 
reproductive scenario and to provide for the resulting family arrangements to 
conform as closely as possible to a nuclear family model. Inevitably, however, such 


71 In the absence of consent, there is nonetheless a rebuttable presumption that the husband is the 
father, see s 28(5) saving the common law presumption of paternity. 

72 “Treatment together’ has been understood by the courts to involve a ‘joint enterprise’ to create a 
child, see below n 77. 

73 For whether the father must have been born a man, see n 1 above. 

74 Whether sperm is obtained through a licensed clinic is crucial. That legally fatherless children can 
only be created where a doctor oversees the process might suggest that he, in some way, operates as 
a kind of surrogate father figure. Johnson suggests that doctors may be seen as coital fathers: ‘it is 
not unusual for the doctor to talk of “giving the couple a baby”, which encapsulates linguistically 
his coital role nor for him to be pictured beaming with “his” test-tube babies. Is the doctor (usually 
male) achieving a surrogate coital multi-fatherhood in this way. . . ? Above n 2, 54. 

75 Steinberg, above n 35 at 181. 

76 Above n 31. 
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foresight had its limits and the status provisions have raised some interesting pro- 
blem cases for the UK courts.” I turn now to those decisions dealing with 
whether a particular man can be considered a child’s father within the meaning 
of section 28, focussing on two recent cases. It is my contention that, whilst bound 
to operate within the limits of the status provisions and their entrenchment of the 
nuclear family norm, a certain degree of judicial creativity has allowed for recog- 
nition of some more complex family forms relying, notably, on a fragmentation 
of fatherhood. 


Re R, Re D” 


Ms D and Mr B together sought treatment services involving the use of donor 
semen. When they separated, D continued the treatment with her new partner, 
Mr S, not telling the clinic about the change in relationship and relying on the 
formal consent previously supplied by B. When D gave birth, B sought parental 
responsibility and contact orders with respect to the child, R.” 

In the first instance hearing, all parties conceded that B was R3 legal father. Not 
called on to find on that issue, Hedley J ordered indirect contact and for B to be 
given photographs of R, reasoning that he would be an important stabilizing mem- 
ber of her family. He directed himself that the following factors were significant: 


First, the child depends upon her mother for her nurture and welfare. Secondly, that 
the mother is mentally and emotionally fragile and, I am satisfied, genuinely would 
be unable to cope with direct contact. Thirdly, this child is likely to encounter ser- 
ious issues in understanding her background and for that will be dependent on a 
mother in whom I do not have confidence to face up to those issues; I think there 
is a real risk that the issue will be shelved and even that the child will initially, at 
least, be misled. Fourthly there is no basis on which this child could understand 
who Mr B was or why he was being introduced into her life and, whilst that is 
sometimes an issue with a putative father, it is exacerbated in this case by the unusual 
biological background. Fifthly I am satisfied that Mr B is genuine in his desire for 
contact and parental responsibility and may well have an important role in helping 
the child to come to terms with her origins; moreover, I am not satisfied that I can 
rely on Mr S (from whom I have not heard) to provide a father-figure indefinitely 
or, indeed, to be allowed by the mother to do so.” 





77 Many of these cases turn on the meaning of ‘treatment together’ under s 28(3). In Re B (Parentage) 
[1996] 2 FLR 15, the Court found that the correct understanding of this provision was to require a 
joint enterprise’. This understanding has been followed in: U v W [1997] 2 FLR 282, Re R (Con- 
tact: HFEA) (2001) 1 FLR 247, The Leeds Teaching Hospitals NHS Trust v MrA, Mrs A and Others [2003} 
EWCA 259 (QBD). See however the different understanding in Re Q (Parental Order) [1996] 1 
FLR. 369 and S. Bridge’s discussion: Assisted Reproduction and the Legal definition of Parent- 
hood’, in Bainham et al (eds), above n 2. 

78 The name was changed in the Court of Appeal. See Re R (Contact: HFEA), ibid; Re D (Contact: 
Human Fertilisation and Embryology Act 1990) [2001] 1 FLR 972 (B's appeal on the issue of contact); Re 
R (A Child) (IVF: Paternity of Child) [2003] EWCA 182 (D's appeal on the issue of paternity) In Re 
D (A Child Appearing by Her Guardian ad Litem) (Respondent) [2005] UKHL 33 (D's appeal to 
the House of Lords on the Court of Appeal’s ruling on Paternity), 

79 ie (Contact) (HC), ibid. 

80 ibid. 
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Hedley J's views on why B will be necessary to Rs welfare are expressed largely in 
terms of her need to know her own identity," and in confidence in B (and not in 
D) to provide this information effectively. The judge assumes that at least one man 
must be present in a fathering role and he is not persuaded that Mr S will be so 
‘indefinitely’. As such, B’s claim for a greater presence in R3 life would be 
strengthened by the absence of S. Significantly, however, the presence of S does 
not serve as a bar to B’s involvement. ` 

Hedley J adjourned B’ application for parental responsibility, noting that this 
was likely to be granted if he maintained his commitment to indirect contact for 
the next couple of years. B was to be treated as the father for all purposes, being in 
the same position as a natural father, despite the lack of any biological link with 
R. This decision gave rise to two separate appeals. In the first of these, brought by 
B regarding the extent of contact granted to him, the Court of Appeal was not 
prepared to overturn Hedley J’ ruling. It commended Hedley J on the fact that he: 


rightly took the view that the fact of biological parentage could be relevant to the 
welfare of a child . . . [and] that it was beneficial to the child that there should be a 
potential relationship with the man deemed to be the child’s father because he had 
more confidence that the father would be able to deal in due course with the delicate 
issue of the circumstances of her conception and birth than the mother.” 


In the second appeal, brought by D on the issue of paternity, the Court found that 
B could not be considered the legal father under section 28 and, as such, R would 
be legally fatherless. This, however, did not affect the earlier rulings regarding 
contact. This ruling has recently been upheld by the House of Lords. 

Three observations can be made here. First, all courts clearly take a dim view of 
D’ actions in deliberately misleading the clinic. Speculatively, it might be sug- 
gested that the granting of rights to B might thus be seen as a way of imposing 
appropriate and responsible (male) control over her, the need for such control 
being further mandated by her mental and emotional fragility.” The fact that 
the durability of the mother’s relationship with S cannot be proven, might be seen 
not just in terms of a lack of a suitable father figure for R but also as leaving D 
without a man to rein in her excesses. Secondly, Re R demonstrates the weight 
attached to genetic factors and the growing currency of a ‘right to genetic truth’, 
though this does not play out in any straightforward way. While B does not share 
a genetic link with R, he can claim some limited rights because of the role he can 
play in explaining her genetic origins. Unusually, then, the rights he is granted are 
grounded in his role of provider of information. Thirdly, no court appears overly 


81 See also his comments, ibid, 251. 

82 Re D [2001] above n 78, per Hale LJ at 38. 

83 Re R (A Child) (IVF: Paternity of Child) and In Re D above n 78. Section 28 focuses on the act of 
placing the embryo in the mother, which indicates that the question of whether that was done ‘in 
the course of treatment services provided for her and a man together’, should be answered at that 
time and no other. As such, where a man who was neither the genetic father nor married to the 
mother had participated as the mother’s partner during IVF provided for them together, but their 
relationship had ended by the time that the embryo which led to the birth of the child had been 
placed within her, then that man could not be treated as the father of the child. 

84 Julie Wallbank also makes this point, above n 10, 257. 
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concerned by the possibility that introducing B into R’°s life is liable to cause con- 
fusion or to disrupt the family unit which her mother claims to be building with 
S. Hedley J does note that the disappearance of S, leaving the child without a 
social father, might strengthen B’ case for direct contact and that he is not con- 
vinced by the adequacy of S as a father figure, again reinforcing the perceived 
need for each child to have a father.” But beyond this, the judge’ desire to foster 
contact between B and R suggests that the existence of more than one party with 
some claim to be considered a child’s father is not necessarily a bad thing. The 
benefits gained by a child knowing something about its genetic origins outweigh 
any potential negative impact." 


The Leeds Teaching Hospitals NHS Trust v Mr A, Mrs A and Others?” 


This final point is born out even more clearly by the case of Leeds. Mr and Mrs A 
had consented to the creation of embryos using only their own gametes and to 
the embryos use only for their own treatment or for research. Unfortunately, Mrs 
As eggs were erroneously fertilised with the sperm of Mr B, who was undergoing 
the same treatment at the same clinic with his wife. Mrs A subsequently gave 
birth to twins. Although the As were both white, it was clear that the twins were 
of mixed race. DNA tests proved that Mr B was their genetic father. 

All parties accepted that the As would raise the children, but Mr A and Mr B 
both sought declarations of legal paternity. The Court found that Mr A could not 
be considered the legal father, as section 28(2) did not apply to his situation. He had 
not consented to the placing in his wife of the embryos in question, which were 
fundamentally different from those he had intended should be created. Neither 
could section 28(3) apply: ‘treatment together’ involves a joint enterprise and this 
was undermined by Mr As lack of consent to the use of another man’s sperm.™* 

This judgment turns in large part on a careful reading of a statute, the drafters 
of which surely did not have in mind this unusual set of facts. Whilst the Court's 
finding that such a fundamental mistake undermines Mr As consent is an entirely 
plausible one, it was not the only interpretation available to it.? Finding what 
exactly was included in Mr As consent and what kind of mistake would under- 
mine it, clearly allowed scope for some discretion. Indeed, due regard to parlia~ 
mentary intention might have suggested a finding in Mr As favour, given the 
clear desire to protect the sanctity of the nuclear family described above. This 
makes the broad principles upon which the Court draws in reaching its verdict 
all the more interesting. As has been noted above, the 1990 Act is characterised 








85 ‘Whilst I would not rule out direct contact for the future, especially if Mr S ceases to be the father- 
figure, I do think it lies well into the future . . ’, see n 77 above. 

86 The courts’ ruling here is clearly in line with an existing line of jurisprudence regarding contact 
and parental responsibility orders. See notes 22~26 above and accompanying text. 

87 Above n 77. 

88 ibid. Further, the Court held that section 28(3) applies only to unmarried couples. 

89 As the Court recognises, albeit reluctantly: ‘it would be possible, if I was compelled to do so by 
my duty to ensure the compatibility of domestic legislation with the Human Rights Act, so to 
construe section 28(3) as to squeeze into it the present situation and thereby avoid a situation of 
incompatibility’, ibid 58. 
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by a concerted effort to entrench the nuclear family, ensuring that each child 
should have one (and only one) mother and father. However, in Leeds, our then 
most senior family law judge was clearly of the view that attributing legal father- 
hood to Mr B was not liable to disrupt the nuclear family. 


The effect of the decision of the court . . . does not create any greater difficulty for 
the twins than the unfortunate circumstances surrounding their conception and 
birth. Although they lose the immediate certainty of the irrebuttable presumption 
that Mr A is their legal father, they will remain within a loving, stable and secure 
home. They also retain the great advantage of preserving the reality of their paternal 
identity... To refuse to recognise Mr B as their biological father is to distort the 
truth about which some day the twins will have to learn through knowledge of 
their paternal identity. The requirement to preserve the truth will not adversely 
affect their immediate welfare nor their welfare throughout their childhood. 
It does not impede the cementing of the permanent relationship of each of them 
with MrA...7° 


Thus while the ‘reality’ of paternal identity reflects a view of that status as pre- 
mised on genetic links, it is recognised that a family structure can be ‘stable and 
secure’ and in the best interests of the twins, even where it includes more than two 
‘parents’. This resonates with Hedley J’s assertion in Re D that R could benefit 
from. contact with two ‘fathers’. Dame Butler-Sloss, P. continues: 


Through no fault of theirs, [the twins] have been born children of mixed race by a 
mistake which cannot be rectified. Their biological mother and their biological 
father are not married and cannot marry. They may not be able during their child- 
hood to form any relationship with their biological father. They have inherited two 
cultures but, in reality, can only gain real benefit from one during their childhood. 
Ofall the parties who have undoubtedly suffered from this mistake, the twins, who 
at present know nothing of it, have had their human rights most obviously and ser- 
iously infringed.” 


This passage is noteworthy for a number of reasons, including the assumption 
that the twins have ‘suffered’ from the mistake first by virtue of the fact that their 
biological parents are not married (by implication, the ideal state of affairs) and 
secondly because forming a relationship with their genetic father may be impos- 
sible (even though this is a broadly accepted reality for the many children born of 
DI). There also appears to be a troubling implication that to be born mixed race is 
a misfortune, which the twins have suffered ‘through no fault of theirs. Had the 
twins not been mixed race, would the Court of Appeal have decided this case in 
the same way? While we cannot know the answer to this question, the idea that 
the twins ‘have inherited two cultures’ might not be compelling had all four ‘par- 
ents’ shared a common ethnic background.” Considerations of race appear thinly 











90 ibid 56~57. 

91 ibid, 55. 

92 Dorothy Roberts has written persuasively on the racial subtext to the regulation of RS in 
the USA, arguing that the obsession with preserving genetic ties is intimately connected with 
the ‘high value placed on whiteness and the worthlessness accorded blackness’, see D. Roberts, 
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veiled here in the suggestion that ‘culture’ is genetically inherited and that where 
one derives from two distinct cultures, understanding of both is desirable.” 

It is also interesting to note the popular response to this decision. By and large, 
more progressive commentators have criticised it for failing to value social parent- 
ing over the ‘mere’ genetic link, thereby identifying the wrong man as the ‘real’ 
father. Juliet Tizzard’s editorial in the weekly newsletter of the Progress Educa- 
tional Trust is typical. 


[I]n this case, where legal paternity is placed next to biological paternity, the genetic 
connection seems to be regarded as more important than the social one. . . But what 
is the reality of their paternal identity? The twins’ biological father is Mr B — this 
much is indisputable. But declaring him to be the legal father too begins to make 
him look like the ‘real father’. But Mr A intended to be their father. He was there at 
conception (even though he wasn’t responsible for it), during the pregnancy, at the 
birth and, more importantly, he has been their father every day since their birth and 
intends to be their father until the day he dies. Shouldn't that be regarded as the 
‘reality’ of their paternal identity?" 


This reading of Leeds accepts the historically entrenched parameters of decision- 
making in this area: that the search must be for the candidate (and for one candi- 
date alone) who will best fit the role of ‘real father’. This sets the scene for a debate 
as to whether ‘real’ fathering is about genetics or social parenting. 

Such a reading might locate the judicial response to Leeds within a broader shift 
towards the geneticisation of fatherhood with RTs implicated in fostering a 
genetic, rather than social, understanding of that status. It seems to me, however, 
that the picture presented by Leeds is both substantially more complicated and far 
more interesting than simply involving a dispute about which of the two men is 
the ‘real’ father. The courts here are explicitly prepared to countenance more than 
one father (and two parents) in the twins lives, and to assert this as a positive, ser- 
ving to foster awareness of their cultural background, and thereby enrich 
their familial situation. Rather than seeing Leeds solely within a shift away from 
social towards genetic fatherhood, I would argue that it is thus better-contextua- 
lised within a movement towards recognising a fragmentation of fatherhood, with 
a number of different parental figures potentially important for different reasons. 

Finally, it is worth noting that Leeds illustrates an important difference in how 
we think about motherhood and fatherhood. The fragmentation of parenthood 


‘The Genetic Tie’ (1995) 62 U Chi L Rev 209, 210. Whilst raising interesting questions, it should be 
noted that Roberts’ argument, which draws heavily on the US experience of slavery, cannot be 
transferred unproblematically to the UK context, where both the history and present politics of 
racial oppression and discrimination are very different. 

93 The Court might also have been influenced by the fact that the visible difference in skin colour 
was likely to make secrecy impossible in any case. I am grateful to Eileen Fegan for this point. 

94 J. Tizzard, “Whose the Daddy?’ Bionews (3 March 2003), available at www.bionews.org.uk (last 
visited 8 March 2005). See also T. H. Murray and G. E. Knaebnick, ‘GeneticTies and Genetic Mix- 
ups’ (2003) 29 JME 68, 68-69 framing the central question of Leeds as whether: 4 man and woman 
who raise a child [are] the “real parents” of that child even if the child was conceived with a 
donated egg and sperm?’; and D. Birkett, ‘Why Has the Response to the Black Twins Born to 
White Parents Been So Hysterical?’ The Guardian (10 July 2002). 
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into social and genetic roles is a profoundly gendered phenomenon.” If Leeds had 
involved the implantation of embryos created from the gametes of Mrs B and Mr 
A, or even the gametes of both Mr and Mrs B, Mrs A would still have enjoyed an 
unequivocal legal claim to be considered the mother of any resulting children.”° 
While motherhood is legally firmly rooted in gestation, fatherhood is an alto- 
gether more complex and fragmented status. 

The above reading suggests that Leeds and Re D/Re R reflect the same shift 
evidenced in the second Blood case and the Human Fertilisation and Embryol- 
ogy (Deceased Fathers) Act 2003. This trend is against the 1990 Act’s clear attempt 
to impose the model of the nuclear family towards an acceptance that knowledge 
of, and contact with, more than one father may be in a child’s best interests. One 
father is better than none but, in some circumstances, it is now accepted that two 
may be better than one. 


DONOR INSEMINATION AND ANONYMITY 


Dame Butler-Sloss P.s clear assertion of the importance of genetic information in 
Leeds resonates with a growing recognition of the interests of children born by 
donor insemination (DI) to know the identity .of their genetic fathers, supported 
by a clear trend in the jurisprudence of the European Court of Human Rights.” 
Again the idea that a child might benefit from knowledge of, or contact with, a 
genetic father who is not also her social father represents a significant challenge to 
the assumptions reflected in the 1990 Act, which was clear in its desire to protect 
the nuclear family. The Act provides that the mother’s husband or partner would 
be the legal father, with the donor remaining anonymous and playing no role in 
his genetic childs life. Donor anonymity was adopted as a strategy by those who 


wish[ed] both to accept gamete donation and to resolve some of the problems it 
presents to notions of the ordinary family’. It helps to preserve as many as possible 
of the conventional features of the family by setting a barrier around the unit.” 


More recently, however, following much popular debate, media interest and pub- 
lic consultation, the Government has announced a change in the law: on reaching 





95 S. D. Sclater, A. Bainham, M. Richards, ‘Introduction’ in A. Bainham et al (eds), above n 2, 7 
(references omitted): ‘Tt is in debates around the status and rights of fathers that the significance 
to be attached to biology has emerged in a context where genetic discourses are increasingly 
dominant’. 

96 s 27 of the 1990 Act. 

97 Mikulić v Croatia (Application no 53176/99) (7 February 2002), Odiévre v France (Application no 
42326/98) (13 February 2003). Despite the gender neutral framing of the Government consulta- 
tion on gamete donation, public debate has typically focussed on the right to trace sperm donors. 
Of course this is partly because sperm donation is far more common than egg donation, but it is 
also possible that it is because we tend to think about fatherhood more as a genetic relationship 
and motherhood as a gestational and/or caring one. In this regard, note the different connotations 
of the verbs ‘to father’ and ‘to mother’ a child. 

98 E. Haimes ‘Recreating the Family? Policy Considerations Relating to the “New” Reproductive 
Technologies’ in M. McNeil, I. Varcoe and S. Yearley (eds), The New Reproductive Technologies 
(Basingstoke: Macmillan Press, 1990) 169. 
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the age of eighteen, children born as a result of sperm, eggs or embryos donated 
after April 2005 will acquire the right to know the identity of the donor(s).”” 

Debates regarding donor anonymity have frequently reflected the terms used 
by Tizzard above, accepting a binary divide between social and genetic fathers 
with disagreement focussed on the question of which should count as ‘real’ fathers. 
Such an understanding has underpinned some commentators’ condemnation of 
this reform as part of a general shift towards geneticisation.”° Yet, without deny- 
ing the increased importance attributed to genetic ties, I would argue that this 
needs to be located within a growing belief that knowledge of one’s genetic pater- 
nity is not necessarily disruptive to one’s social family and relationship with one’s 
social parents. This is illustrated by the case of Rose, which preceded the 
announcement of reform. 


Rose and Another v Secretary of State for Health and Another’? 


Both of the claimants in Rose were conceived via DI. JR, born in 1972, had been 
unable to discover any information about her genetic father and the records possibly 
containing such information had been destroyed. The only information available 
regarding EM’ genetic father related to height, build, hair and eye colour and blood 
group. The claimants requested the provision of non-identifying information and, 
where possible, identifying information regarding anonymous donors (JR) and 
non-identifying information and establishment of a contact register (EM). 

In seeking judicial review of the Government's refusal to provide this informa- 
tion, the claimants relied on Articles 8 and 14 of the European Convention of 
Human Rights, asserting discrimination relative to adoptees, and also between 
donor offspring born before the 1990 Act came into force, and those born there- 
after. Their application was granted. The Court found that they were seeking to 
obtain information that went to the very heart of their identity and make up as 
human beings. As such, their article 8 rights were clearly engaged. Respect for 
privacy and family life had been interpreted by the European Court to incorpo- 
rate the concept of personal identity, and this included the right to obtain infor- 
mation about a biological parent.’ 

The disclosure of information sought in Rose is presented as necessary not to 
provide a genetic father who can replace the social father, but rather to give a 
further source of information about one’s own genetic identity. JR tells the Court: 


99 See doh.gov.uk/consultations, www.doh.gov.uk/gametedonors/document.htm (both last visited 
8 March 2005), Human Fertilisation and Embryology Authority (Disclosure of Donor Informa- 
tion) Regulations 2004. The regulations, approved without a vote, do not have retrospective 
application. 

100 Jennie Bristow condemns the move as signifying ‘the importance the government attaches to 
knowing about one’ biological “roots”, despite the upheaval this is likely to cause one’s “social” 
(real) family? J. Bristow, Spiked (21 January 2004) http://(wwwspiked-online.com (last visited 8 
March 2005). 

101 See also Wallbank: ‘there is a strong relationship between the child’ right to know and the integ- 
rity of the family as a whole’, above n 10 at 261. 

102 [2002] EWHC 1593 (Admin). 

103 See n 97 above. 
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these genetic connections are very important to me, socially, emotionally, medi- 
cally, and even spiritually. . . [N]on-identifying information will assist me in form- 
ing a fuller sense of self or identity and answer questions that I have been asking for a 
long time. . . With the revelation of my donor conception I am now unable to com- 
plete medical history forms... I do not know about half of my ethnicity or racial 
identity. 


Again, there is a strong assertion of the symbolic importance of fatherhood, with 
the need for knowledge of one’s genetic parentage expressed not just in terms of 
the practicalities of medical information, but as a ‘spiritual’ need. The judge accepts 
this claim, noting that: ‘[h]ere what the claimants are trying to obtain is informa- 
tion about their biological fathers, something that goes to the very heart of their 
identity, and to their make up as people?” 

The second complainant, EM, is still a young child and it is her mother who is 


asserting her right to this information, explaining: 


‘I believe that secrecy can be very destructive to individuals and to families and I 
would like to be able to protect our daughter as much as I can from this... If in 
the future our daughter wanted to make contact with the donor then we would 
9106 


completely support her and help her in this: 


The provision of information regarding her genetic father here emerges as impor- 
tant in cementing EMs relationship with her social parents. Honesty is an impor- 
tant value within that relationship and ignorance of her genetic father’s identity 
will thus undermine the social family. Contacting the donor would be a matter 
for the family unit as a whole, in no way undermining the affective bonds upon 
which it is predicated. While, as a matter of empirical fact, it seems that most het- 
erosexual couples have chosen not to reveal much detail regarding the circum- 
stance of conception to their DI child,” this case clearly suggests that some 
parents intend to be more open and do not view this as a threat to their own 
familial stability. Rather, sharing information about origins and giving a child 
the choice to have more information about the identity of the donor is presented 
as best for the well being of the whole family. And it also clearly suggests that the 
courts are receptive to this understanding of disclosure, an understanding which is 
supported by a growing body of research suggesting that keeping a childs genetic 
origins secret is harmful to the family.’ 


104 Rose, above n 102, 87—88. 

105 ibid, 33. 

106 ibid, 12. 

107 One recent European study has found that only eight per cent of children born of donor insemi- 
nation had been told about their genetic origins: S. Golombok, A. Brewaeys, M. T. Giavazzi, 
D. Guerra, E MacCallum, J. Rust “The European Study of Assisted Reproduction Families: the 
Transition to Adolescence’ (2002) 17(3) Human Reproduction 830. 

108 See C. Turner, ‘A Call For Openness in Donor Insemination’ (1993) 2 Politics and the Life Sciences 197, 
A. Turner and A. Coyle, “What does it mean to be a Donor Offspring? The Identity Experiences of 
Adults Conceived by Donor Insemination and the Implications for Counselling and Therapy’ 
(2000) 15 Human Reproduction 2041; E. Lycett, K. Daniels, R. Curson, B. Chir, and S. Golombok, 
‘Offspring Created as a Result of Donor Insemination: a Study of Family Relationships, Child 
Adjustment, and Disclosure’ (2004) 82 Fertility and Sterility 172. 
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Contrary to those who have suggested that allowing access to donor registra- 
tions is a move towards a more geneticised vision of fatherhood, I would again 
suggest that what is happening here is actually something rather more complex. 
It seems to me that this development can best be understood as part of a fracturing 
of fatherhood into its constituent parts, a correlative proliferation of men with 
some claim to be considered 4 father’, and a recognition that knowledge of one’s 
genetic father may not disrupt one’s relationship with one’s social father; that social 
and genetic ties can coexist harmoniously. Thus, in Rose, the courts simply recog- 
nise a fact long known to them in other family law contexts: that various ways of 
grounding some paternal rights, obligations or status may be advanced on behalf 
of different men. For JM’s mother, at least, the ability to be honest about JM’s 
genetic father is a way of cementing her own family structure. Access to one’s 
genetic father, then, is clearly not perceived to be in competition with protection 
of the social family. Rather the former complements, and can even strengthen, 
the latter.” 


CONCLUSION 


At a time when the status, rights and responsibilities of fatherhood are so fiercely 
contested, the possibilities opened by RTS subdivision of that status and rendering 
explicit of choices and judgments as to who can lay claim to it are of particular 
interest. As has been seen above, Parliament and the courts have been forced to 
deliberate on the issue of who should count as a father in a variety of novel repro- 
ductive scenarios. In determining the appropriate response to the social and ethi- 
cal dilemmas created by RB, they have been called upon to develop a social and 
moral vision of families and men’ role within them. This vision can provide us 
with an interesting, if inevitably partial, series of snapshots of broader social 
understandings of fatherhood. 

The above analysis of the regulation of RTs over the last fifteen years suggests a 
widely shared belief in the importance of fatherhood grounded primarily, though 
by no means exclusively, in fatherhood’s perceived symbolic value in completing 
the nuclear family. This was particularly evident in Parliamentary debates regard- 
ing section 13(5), the status provisions, and the introduction of the Human Ferti- 
lisation and Embryology (Deceased Fathers) Act 2003. Popular responses to 
various aspects of the 1990 Act have often been similarly reliant on the nuclear 
family form, focussing on the need to identify the ‘real father of a child and differ- 
ing only with regard to who best merits that title. Implicit in such appeals to 
authenticity is an assumption of exclusivity: each child can have only one ‘real’ 
father, with claims asserted on behalf of any other man implicitly denigrated to 
the lesser status of pretence. 








109 Concerns about the sperm donor's future family seem also to have dropped off the agenda in more 
recent debates. As Ruth Deech had explained this worry: ‘the donors, we are pretty sure, are unli- 
kely to donate if they think that in 20 or 30 years time their identity will be revealed and the child 
will visit, maybe at a time when those donors, typically medical students, are married and have 
families and have forgotten all about this or have suppressed it’, see above n 58, 18. It is recognised, 
however, that the removal of donor anonymity is likely to affect the profile of sperm donors, with 
a shift to more donation by older men who have already established families. 
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Yet despite the clear attempt made in the 1990 Act to protect and entrench the 
nuclear family, subsequent developments provide a significantly more complex, 
nuanced and messy picture. I join other writers in recognising the increased prior- 
ity accorded to genetics in some of these developments. The growing currency of 
a ‘tight to genetic truth’ was clearly visible in the discussion of the removal of 
donor anonymity, in the introduction of the Human Fertilisation and Embryol- 
ogy (Deceased Fathers) Act (2003) and in the section 28 cases discussed above. It is 
equally in evidence in the development of law and practice relating to adoption 
and paternity testing." However, I have argued against the idea that a genetic 
vision of fatherhood is superseding other ways of grounding fatherhood. It has 
been my contention that the acceptance of a right to ‘genetic truth’ has developed, 
at least in part, because of a growing belief that such knowledge is unlikely to 
dislodge the role of the social father. Most strongly, it has been suggested that 
knowledge of one’s genetic father can even serve to cement and protect relation- 
ships within one’ social family (as claimed by EM’s parents in Rose). And while 
the 1990 Act has entrenched the idea that we should have just one legal mother 
and father, the section 28 cases considered above revealed the courts as willing to 
introduce further father figures outside the nuclear family. In these cases, the 
childs interest in the ‘genetic truth’ is understood not just as a need for informa- 
tion, but also as grounding claims to contact with one’s genitors. In Leeds, the 
courts were willing to accept that contact with a number of ‘parents’ would not 
damage the As’ nuclear family and would best serve child welfare. Likewise in Re 
R, contact with Mr B was not seen as undermining Ms D’s attempts to build and 
protect a new nuclear family structure with Mr S. As such, the currency accorded 
to a right to genetic truth’ is at least partly grounded in an acceptance of the frag- 
mentation of fatherhood. 

By way of conclusion, I would like to offer some brief thoughts on three issues: 
why the developments described above have taken place; whether they are to be 
welcomed; and, finally, what the above analysis might offer to the ongoing 
review of the 1990 Act. 

First, why is it that the need to ensure that each child has one, and only one, 
father seems less pressing now than it did fifteen years ago to the drafters of the 
1990 Act? It seems to me that a number of factors are important. First, most of the 
developments discussed above have focussed on the requirements of known, con- 
crete individuals." It is possible that the desire to entrench the nuclear family may 
have seemed more attractive to Parliament, called upon to consider the issues lar- 
gely in the abstract, than it does to the courts confronted with known individuals 
fighting to maintain or to establish familial relationships. Courts used to dealing 
with the complexity and messiness of human relationships on a day to day basis 
may be more accustomed to the idea of protecting and entrenching a child’s rela- 
tionship with a number of adults. Secondly, Janet Dolgin has argued that as the 
disruptive potential of RTs becomes apparent, ‘traditional understandings of the 








110 See above notes 20-21 and 27-28 and accompanying text. 

111 This is true not only for the case law above, but also for the deceased fathers legislation, discussion 
of which was dominated by the familiar narrative of Diane Blood’ case, and debate regarding 
donor anonymity, which was informed by numerous real life cases, 
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family as a universe grounded in inexorable truth begin to fall apart’ and, as a 
consequence, ‘some profoundly conservative impulse at the center of culture 
asserts itself in opposition?” If this is true, then as the possibilities offered by 
RTs become more familiar, they should also become less threatening with the 
result that this conservative impulse’ to rein in their potential may prove less com- 
pelling. Looking at the regulation of RTS in the context of the broader develop- 
ments set out in the introduction, it might seem that the 1990 Acts strict 
adherence to the model of the nuclear family was an anachronism even fifteen 
years ago, being significantly out of step with broader trends in social reality, 
family law and policy. Perhaps what has changed, then, is that RTì are not quite 
as frightening today as they were in the 1980s. Familiarity may sometimes breed 
acceptance. Finally, those same trends already in evidence in 1990 have gained 
further momentum over the last fifteen years. It is possible that the world has 
simply moved on, with the image of the family fossilised in the 1990 Act rendered 
ever more out of step with social reality. As such, it might be argued that the 
developments in the law regulating RTS represent nothing more than the attempt 
to revise and interpret the 1990 Act in the light of the evolving principles and 
values utilised in the broader family law context. 

Whatever the relationship to the broader legal context, the challenges to the 
nuclear family model so painstakingly crafted in the 1990 Act are profound. What 
are we to make of them? A detailed normative evaluation of these developments is 
clearly beyond the scope of this paper, but two brief points are worth making. 
First, recognising that a number of adults may play important roles in a child’ life, 
rather than insisting rigidly on the need for just one mother and one father who 
share all parental rights and duties, might appear a welcome recognition of the 
reality of current family arrangements. Such moves would seem to fit with the 
recommendations of those who have argued for the need to focus on family prac- 
tices rather than the status of residing within a pre-given structure: on doing’ 
rather than ‘being’ family." Secondly, however, while these parental rights are 
extended outside the nuclear family, in the developments discussed above they 
are granted primarily to those who can most closely approximate some part of 
the traditional role prescribed for the father within it (husband, genitor and 
breadwinner).'* As such, while these developments suggest cracks in the nuclear 
family model, these cracks follow rather familiar fault lines. For instance, they 
show more men acquiring more parental rights at a time when these same rights 
are routinely denied to lesbian non-gestational mothers. While a deceased 
father who has no genetic relationship with a child can now be named on a birth 
certificate, a living and actively parenting lesbian co-mother cannot, even if she 





112 J. Dolgin, ‘The “Intent” of Reproduction: Reproductive Technologies and the Parent-Child Bond’ 
(1994) 26 Connecticut L Rev 1261, 1313. 

113 Forexample, D. H. J. Morgan, Family Connections (Cambridge: Polity Press, 1996); D. H. J. Morgan, 
‘Risk and Family Practices: Accounting for Change and Fluidity in Family Life’ in E. B. Silva and 
C. Smart (eds), The New Family? (London: Sage, 1999) 13-30. 

114 See generally R. Collier, Masculinity Law and the Family (London and New York: Routledge, 1995) 
particularly ch 5, for discussion of what is involved in legal understandings of the ‘good father’ in 
law. 

115 Iam grateful to Didi Herman, who initially made this point to me. 
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has planned the conception with her partner and supported her throughout IVF, 
the resulting pregnancy and birth. This remains true even where she contributed 
the egg used to conceive their child and is thus the genetic mother. 

Finally, what of the future? It is to be hoped that any review of the 1990 Act will 
look carefully at how parenthood is constructed within it, in a way which is cog- 
nisant of a number of other recent legal developments which suggest a rather 
more flexible approach. Specifically, the Civil Partnership Act 2004 has recently 
provided for greater recognition of same-sex couples and the Adoption and Chil- 
dren Act 2002 provides for joint adoption by unmarried couples, including those 
of the same sex.’ In the light of these reforms, it would be strange if Parliament 
did not see fit to delete the requirement of consideration of a childs ‘need for a 
father’ under section 13(5) and to extend the wording of section 28(3) so that a 
lesbian couple who make use of donor insemination to fulfil a joint enterprise to 
create a child can both be recognised as her legal parents. The Act might also easily 
be amended to allow unmarried (including same-sex) couples who make use of 
surrogacy arrangements to benefit from the fast-track adoption procedures cur- 
rently only available to married couples.” Such reforms to the 1990 Act would 
be consistent with a general tendency within family law gradually to roll out 
the privileges which adhere to the marital union to those other family forms 
which most closely resemble it. How best to address the more radical questions 
suggested by a fragmentation of parenthood in the context of both RTs and ‘nat- 
ural’ reproduction must remain beyond the scope of this paper.” 





116 Itis noteworthy that the legislation is phrased in terms of the child having two parents (rather than 
two mothers or fathers). It remains to be seen how these parents will be registered on the birth 
certificate. An interesting parallel is provided by the case of a British gay male couple who hired 
a US surrogate to carry twins for them. A US court judge ruled that the couple should be recog- 
nised on the birth certificates as ‘parent one’ and ‘parent two’, showing a clear uneasiness with the 
idea that a child might have two registered ‘fathers’. The men are not currently recognised as their 
parents under UK law. See: http://news.bbc.co.uk/1/hi/uk/771628.stm, http://news.bbc.co.uk/{/hi/ 
uk/618426.stm (Last visited 18 May 2005). 

117 s 30. These provisions currently only apply to married couples who meet a list of conditions, 
including the need for one of them to be a genetic parent. 

118 Specifically: if child welfare must be our paramount concern, is this always met by having no more 
than two parents? Given that there is no upper limit on the number of people who may enjoy 
contact and parental responsibility, why should each child have only one legal mother and one 
legal father? See Bainham, above n 19, for one suggestion for how law might begin to address this 
fragmentation. 
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Contractual Discretion and Administrative Discretion: 


A Unified Analysis 
Terence Daintith* 


While judicial control of discretionary power is at the centre of administrative law, it is a topic 
which has received little attention in contract. By tracing the development of the relevant case 
law in administrative law judicial review and in contract, the paper seeks to show how review in 
both contexts has converged upon a single core technique of control through decisional stan- 
dards. The paper further argues that the consequent identity of method in public and private 
law review of discretion does not in itself weaken basic public/private law distinctions. While 
the territories of legislation and contract may overlap, they present basic differences as contexts 
for the exercise of judicial control of discretion, and these differences of context may weigh more 
heavily than identity of approach in determining the outcomes of litigation.! 


PROLOGUE 
Consider the following clauses: 


An application for approval to drill a new exploration or development well, or to re- 
enter an existing exploration or development well shall be made in duplicate not less 
than one month or such other period as is approved prior to the commencement of the 
operation, and such an operation shall not be commenced without prior approval.” 


Ifany other pits should be required other than the two in part sunk, then the [mineral 
lessee] shall have power to sink another pit, or other pits, as aforesaid, but only in such 
a situation, or such situations, as shall have been previously approved of in writing by 
[the landowner].” 


Each of these clauses reserves a power of control over a key operation in exploring 
for or producing minerals (oil and gas in the first example, coal in the second) to 
the owner or controller of such resources who arranges for their exploitation by a 








* Institute of Advanced Legal Studies, London, and School of Law, University of Western Australia. 


1 This paper has been prepared as part of a research project on Discretion in Petroleum Administra- 
tion in Australia and the United Kingdom, funded by the UK Economic and Social Research 
Council (grant no RES-000-22-0329), the Australian Department of Industry, Tourism and 
Resources, the Australian Mining and Energy Law Association (AMPLA), and Woodside Energy 
Ltd. The support of all these bodies is gratefully acknowledged, as is the research assistance of 
Melissa Cheung (London) and Jessica Davies (Perth). Dawn Oliver, Mike Taggart and Peter Vin- 
cent~Jones were all kind enough to read the paper in draft, and made many helpful suggestions for 
improvement. Thanks also go to participants in seminars at the Universities of Adelaide and of 
‘Western Australia, where an earlier version of the paper was presented. 

2 Petroleum (Submerged Lands) Acts, Schedule of Specific Requirements as to Offshore Petro- 
leum Exploration and Production (February 2004 electronic consolidation), cl 501 (1). The Sche- 
dule is a collection of directions made under Petroleum (Submerged Lands) Act (C’th) 1967, s 101. 

3 See Montgomerie v Carrick (1848) 10 D. 1387 (Court of Session). 


© The Modern Law Review Limited 2005 (2005) 68(4) MLR 554-593 


Published by Blackwell Publishing, 9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA. 


I€ 


Terence Daintith 


company with the necessary capital and specialist skills. The owner or controller 
may be the state, which is the case in the first example, or a private person or 
company, as in the second. In terms the provisions are much alike, but the first is 
a general direction made under legislative authority by Australian Ministers 
responsible for the regulation of offshore oil and gas production, while the second 
is a clause of an agreement between a private owner of land in Scotland and the 
holder of a coal mining lease over it. The provisions share the characteristic of 
expressing a power to consent — or not ~ to the drilling of a well or pit in appar- 
ently unfettered terms. Such consents are, in practice, rarely problematic — the 
resource owner or controller shares with the exploiting company a financial inter- 
est in speedy and full exploration and production — but if a dispute did arise and 
require resolution by litigation, the court would need to decide whether the dis- 
cretion of the owner to refuse or qualify consent had been properly exercised. 
Should or will the fact that the power is administrative (as in the first case),* or 
contractual (as in the second), determine or influence the courts construction of 
these discretionary powers? 


INTRODUCTION 


Discretion ~ a legally-constituted power of decision — is a staple element in both 
administrative’ and contractual arrangements, but whereas its judicial control 
provides the core of administrative law in the United Kingdom and Australia, it 
is hardly even acknowledged as an issue in the standard authorities on contract. 
This may be because the basic contractual discretions are commonly not 


4 Powers of this type in relation to state-owned or controlled petroleum resources may sometimes 
be expressed in contractual form,-as in the United Kingdom petroleum production licence 
granted under Petroleum Act 1998, s 3(1). The content of the UK licence is however almost 
entirely determined by regulations under s 4(1) of the Act, and I take the view that such licences 
are likely to be interpreted as if they were regulatory in nature: see T. C. Daintith, G. D. M. Wil- 
loughby and A. D. G. Hill (eds), United Kingdom Oil and Gas Law (London: Sweet and Maxwell, 3d 
ed, 2004-, looseleaf) para 1-335, and below, 212, 228. 

5 There is a very large literature on administrative discretion, both viewed from a specifically legal 

` standpoint and in terms of general discussion of decision making: see D. Galligan, Discretionary 
Powers: A Legal Study of Official Discretion (Oxford: Clarendon Press, 1986); I. Ehrlich and R. A. 
Posner, An Economic Analysis of Legal Rule Making’ (1974) Journal of Legal Studies 257; G. 
Teubner, Juridification: Concepts, Aspects, Limits, Solutions’ in G. Teubner (ed), Juridification of 
Social Spheres (Berlin: de Gruyter, 1987) 3-49; C. Diver, ‘The Optimal Precision of Administrative 
Rules’ (1983) 93 Yale LJ 65; G. R. Baldwin and K. Hawkins, ‘Discretionary Justice: Davis Recon- 
sidered’ [1984] PL 570, G. R. Baldwin, Rules and Government (Oxford: Clarendon Press, 1995) 3~58, 
174-192; G. R.. Baldwin, ‘Why Rules Don't Work’ (1990) 53 MLR 321. 

6 Neither the authors of Chitty on Contracts (London: Sweet and Maxwell, 29 ed, 2004), nor 
McBryde, the author of the current standard Scottish contract text, regard discretionary power 
in contract as an issue meriting explicit discussion. Chitty does not give discretion’ an index entry. 
WW. McBryde, The Law of Contract in Scotland (Edinburgh: W. W. Green, 2™ ed, 2001) cites a few 
‘discretion’ cases under such heads as implied terms (paras 9-74 to 9-76), consent to assignation 


(para 12—44), and rights of termination (para 20-25). The Stair Memorial Encyclopedia of the Laws of ` 


Scotland, vol 15 (Edinburgh: Law Society of Scotland and Butterworths, 1996), title Obligations, 
takes the same approach (see eg paras 860, 861). Compare W. M. Gloag, Law of Contract (Edin-~ 


burgh: W. Green, 2°* ed, 1929), who devotes a section to ‘implied limitations of discretionary 


powers’ in his discussion of implied terms: 302-308. 
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expressed in contracts but are contained within the general rules of contract law: 
those determining, for example, when a party may terminate a ‘contract on the 
basis of the other’s breach.’ In recent years, however, some leading contract scho- 
lars have addressed it, but in terms which suggest that discretion is a topic with 
which contract law has difficulty, one on which it needs to learn from adminis- 
trative law,” or one which the courts have only recently, following the imposition 
of legislative controls on certain powers taken under contracts, begun to address.” 
These conclusions seem to me to neglect a significant body of contract case-law 
which, I shall argue, shows a well-developed approach to express contractual dis- 
cretions developing from the mid-nineteenth century, an approach which is 
essentially identical to that currently employed in judicial review of administrative 
action.” What I shall do here, therefore, is to trace the development of this case- 
law alongside that of the approach to judicial review of administrative discretion, 
and to seek to show how control in both contexts has converged on a single core 
technique which I term control through decisional standards. 

The article also tries to weigh the significance of this finding against established 
conceptions of a basic difference between public law ordering, based on unilater- 
ally imposed changes in the legal rights and duties of individuals, and contractual 
ordering, based on concepts of consent and party autonomy.” The notion of a 
fundamental divide between these orders already appears problematic when one 
notes how contract and unilateral ordering may be substituted for one another in 
certain regulatory contexts like the arrangements for minerals cited above. 
Among public lawyers, the argument that a common set of values underpins | 
decision-making and control of power in both public and private law has been 
deployed to challenge the justification for maintaining clear distinctions between 
public and private law process and in debates about the constitutional foundations 
of judicial review.” I shall however argue that identity of method in private and 
public law review of discretion does not entitle us to assume that there will be 
parallel trends in the evolution of such review nor that its results will necessarily 








7 ‘The common law insists that the injured party should enjoy the choice of either terminating the 
contract or affirming it’. H. Collins, The Law of Contract (London, Butterworths, 274 ed, 1993) 307. 

8 J. Beatson, ‘Public Law Influences in Contract Law’ in J. Beatson and D. Friedmann (eds), Good 
Faith and Fault in Contract Law (Oxford, Clarendon Press, 1995) 263, 267—271. Contra E. Peden, Good 
Faith in the Performance of Contracts (Australia: LexisNexis Butterworth, 2003) 167. An interesting 
comparative account of how judges treat contractual, public law, and other discretionary powers 
in South African law is offered in Cockerell, ‘Second-guessing the exercise of contractual power 
on rationality grounds’ [1997] Acta Juridica 26. 

9 H. Collins, ‘Discretionary Powers in Contracts’ in D. Campbell, H. Collins and J. Wightman 
(eds), Implicit Dimensions of Contracts: Discrete, Relational and Network Contracts (Oxford: Hart Pub- 
lishing, 2003) 219, 231. 

10 I offered a brief review of some of these cases in T. Daintith, ‘Regulation by contract: the new 
prerogative’ [1979] CLP 41, esp 54-58. 

11 See for example R. Summers, ‘The Technique Element in Law’ (1971) 53 California Law Review 733; 
H.W. R. Wade and C. Forsyth, Administrative Law (Oxford: OUP, 9" ed, 2004) 354-355. 

12 D. Oliver, Common Values and the Public-Private Divide (London: Butterworths 1999); D. Oliver, ‘Is 
the Ultra Vires Rule the Basis of Judicial Review’ [1987] PL 543; D. Oliver, ‘Review of (Non- 
Statutory) Discretions’ in C. Forsyth (ed), Judicial Review and the Constitution (Oxford: Hart Pub- 
lishing, 2000) 307-325. 
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be identical in parallel cases like those cited in the prologue. Differences of context 
may override similarities of approach. 

The argument of the article is organised as follows. In the next two sections I 
briefly trace the development, over about the last century and a half, of judicial 
technique for the control of administrative discretion (section 3) and of contrac- 
tual discretion (section 4). I then examine the similarities and differences in tech- 
nique in relation to administrative and contractual powers (section 5), and the 
different characteristics of the contexts in which the technique of control is 
applied (section 6). I conclude by relating the analysis here to debates about the 
public-private law divide and to practical choices between legal forms where — as 
in the natural resources area — these are available (section 7). 


THE EVOLUTION OF THINKING ABOUT DISCRETION IN 
ADMINISTRATIVE LAW 


The basic premise 

Suspicion of executive discretion is at the root of one of the major streams of 
thinking in Anglophone administrative law: what Harlow and Rawlings have 
so graphically termed ‘red light’ theories.” The way this suspicion shapes and con- 
fines the very notion of administrative law appears clearly when one looks at the 
much broader civil law definitions of the field.“ Judicial review is considered to 
be the essential core of administrative law, and the purpose of judicial review is to 
enforce the legal limits of public — and in particular, executive — power. Behind 
these ideas lies the liberal conception of the separation of the state’s realm of action 
from a private sphere in which the individual should be autonomous, and the 
understanding that in Britain this conception is constitutionally expressed 
through the ordering and protection of individual rights and obligations by com- 
mon law rules that the executive cannot modify or derogate from save under 
express legislative authority.” Malign him as we may,° Dicey remains the prophet 
of this mode of thinking, and his characterisation of wide discretionary power in 
government as contrary to the rule of law” is still significant enough to form a 
point of departure for our discussion. If we look at the passage in which he justi- 
fies this remark, however, we see that he is drawing a contrast between the perso- 


13 C. Harlow and R. Rawlings, Law and Administration (London: Butterworth, 2"¢ ed, 1997) ch 2. 

14 A standard Italian text, for example, defines administrative law as (my translation) ‘that part of 
public law which relates to the organisation, instruments and forms of the activity of public 
authorities and the resulting legal relations between them and other legal subjects’: O. Landi e 
C. Potenza, Manuale di Diritto Amministrativo (Milano: Guiffté, 9 ed, 1990) 14. Contrast S. A. de 
Smith and R. Brazier, Constitutional and Administrative Law (London: Penguin, 8" ed, 1998), who 
at 503, after first offering no less general a definition (‘the branch of public law dealing with the 
actual operation of government, the administrative process’), move within a few lines to the posi- 
tion that ‘[i]n essence administrative law is that part of constitutional law which reveals what tan- 
gible and enforceable limits can be placed on administrative action’ (my italics). 

15 This is the principle enunciated in the Case of Proclamations (1611) 12 Co. Rep. 74. 

16 For some references see H. Arthurs, ‘Rethinking Administrative Law: a Slightly Dicey Business’ 
(1979) 17 Osgoode Hall LJ 1, at notes 13 and 37-41. f 

17 A.V. Dicey, Introduction to the Study of the Law of the Constitution (London: Macmillan, 8™ ed, 1915) 
183-184. This was the last edition for which Dicey was personally reponsible. 
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nal freedoms enjoyed in the United Kingdom and the exposure — in the eight- 
eenth century, a relatively recent time for Dicey — of people in countries like 
France to threats to their liberty by reason of discretionary government decisions 
under which they could be incarcerated without trial and without limit of time.”® 
This specific context is usually neglected — perhaps because of Dicey’s penchant 
for stating propositions in very general terms — and the notion that he thought 
that all discretionary power was bad took root. 


Discretion in the age of ‘hair-splitting’ distinctions and terminological contortion”? 
In fact what worried Dicey was the conferment on the executive of discretionary 
power to take decisions which by their nature might have been expected to be 
entrusted to courts: in particular, decisions which could affect the pre-existing 
common law rights and freedoms of subjects.” The pre-Victorian system of 
domestic administration was largely in the hands of local magistrates, and some 
other specialised bodies like Commissioners of Sewers, acting under judicial 
forms. From the seventeenth century, we see the writ of certiorari, long used as a 
means of bringing a case up into King’s Bench from an inferior court for decision, 
increasingly being employed as a means for reviewing of the legality of the deci- 
sions of these bodies, in supplementation of traditional (and ineffective) remedies 
of damages suits against the officers executing those bodies’ decisions.” The nine- 
teenth century development of centralised national administrative powers and 
competences, in a range of boards, departments and commissions, was seen as 
posing a grave problem for the protection of individual rights, not so much 
because of the growth of discretionary power, but because the powers were placed 
by Parliament in the hands of bodies that did not look like courts and were 
not explicitly required to follow court-like procedures in carrying out their 
business.” 

One stream in the development of English administrative law over the century 
or so from about 1850 is marked out by the courts’ attempts to see how far they 








18 Voltaires imprisonment under a lettre de cachet of Louis XIV is Dicey’s specific example: ibid 
185-187. 

19 Harlow and Rawlings, above n 13, 31. 

20 It is worth pointing out that Dicey himself acknowledged that where the rule of law was actually 
applied so as to exclude such power, it could be a serious impediment to the achievement of 
important and legitimate governmental goals: see above n 17, 392-393, noting how limitations 
on the discretion of Board of Trade officers to forbid unseaworthy ships to put to sea had led to 
successful damages suits against them even where no malice or negligence was alleged (citing 
Thompson v Farrer (1872) 9 QBD 372). 

21 E. Henderson, Foundations of English Administrative Law: Certiorari and Mandamus in the Seventeenth 
Century (Cambridge, Mass: Harvard University Press 1963) esp chs 1 and 3. The importance of 
judicial review should not however be overstated. In A. W. Chaster’s The Powers, Duties and Liabil- 
ities of Executive Officers as between these Officers and the Public: A Concise Inquiry into the Limits of Execu- 
tive Authority and the Remedies for Breach or Excess thereof (London: Stevens, 5th ed, 1899), a sort of 
citizens handbook on how to deal with officials like constables, bailiffs, inspectors etc, the focus is 
on civil and criminal remedies for breach: certiorari is nowhere mentioned, and mandamus dismissed 
as being confined to cases where damages are not obtainable on account of breach of duty — which 
are said to be very rare (176). See also S. A. de Smith, Judicial Review of Administrative Action (Lon- 
don: Stevens, 4th ed by J. M. Evans, 1980) 538-540. 

22 See generally H. Parris, Constitutional Bureaucracy (London: Allen & Unwin, 1969); H. Arthurs, 
Without the Law (Toronto: University of Toronto Press, 1985) esp chs 2 and 4. 
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could properly aiae the decisions of these administrative bodies, which grew 
ever more numerous and powerful, to those of the inferior courts they were 
accustomed to control. The broad lines of such control were already well estab- 
lished. The function of the reviewing court was not to substitute its decision for 
that of the inferior tribunal, but to ensure that that tribunal respected the limits of 
its decision-making competence (jurisdiction) and applied basic procedural prin- 
ciples (natural justice), and if the statute under which it was deciding required it to 
produce a reasoned record, that its decision was not vitiated by any apparent error 
of law.” Only if the decisions were sufficiently judicial’ would the courts apply 
this discipline. Much of the courts’ intellectual energy, and that of their academic 
commentators,” was thus devoted to determining whether a decision sought to 
be reviewed had sufficient judicial characteristics to be classified as judicial or at 
least ‘quasi-judicial’, a notion which the Committee on Ministers’ Powers sought 
to elucidate, without striking success, in its 1932 report.” 

Within this framework discretion did not hold the central place we give it 
today. Certainly, the breadth of discretion conferred by statute (or common law) 
helped to determine the nature of the power being exercised: the broader the dis- 
cretion, by reason of absence of specification of the criteria to which the decision- 
maker had to have regard (or of the procedures he had to follow), the more likely a 
finding that the decision lacked judicial or even quasi-judicial character.” Thus 
for the Committee on Ministers Powers the decision of the Home Secretary 
whether or not to grant naturalization to an alien could not have any judicial ele- 
ment, because he enjoyed an absolute discretion’ urider statute.” At the same time 
the absence of discretion in an executive decision-maker was also likely to rule out 
its qualification as judicial, because discretion — in the shape of judicial discretion — 
was considered to be an essential attribute of the judicial function.”* One civil 
lawyer has pointed out that, as compared with civil law systems, English, indeed 
Anglo-American, law is riddled with judicial discretionary power — in equity jur- 
isdiction, enforcement powers, prosecutorial discretion, and so on.” That such 
‘judicial discretions might be very broad in scope was not seen as a problem in 
itself. Justices of the peace, for example, enjoyed extremely broad discretion as to 
the grant, the renewal and the withdrawal of alehouse licences, under the statute 








23 On jurisdiction and error of law see Wade and Forsyth, above n 11, ch 8; M. Aronson, B. Dyer, and 
M. Groves, Judicial Review of Administrative Action (Sydney: Law Book Co, 3™ ed, 2004) chs 4 and 5. 

24 See eg E J. Port, Administrative Law (London: Longmans, Green, 1929) 192-222. 

25 Report of the Committee on Ministers’ Powers, Cmd 4060 (1932), 73-75, 81-82. 

26 But broad discretion did not necessarily prevent a decision from being judicial, if other indicators 
were sufficient: see R (Wexford County Council) v Local Government Board (Webster's Case) [1902] IR. 
349, per Holmes LJ at 396; and see text below. 

27 Above n 25, 81. And see R v Leman Street Police Inspector, ex parte Venicoff [1920] 3 KB 72 (Div Ct) 
(Home Secretary exercises powers to deport aliens as an executive officer’; no need to give a hear- 
ing, though this is to be regarded as exceptional’). 

28 See R v Lediard (1751) Sayer 6, applied in R v Woodhouse [1906] 2 KB 501, 512; Hetherington v Security 
Export Ltd [1924] AC 988 (PC). On the notion of judicial discretion see W. A. Robson, Justice and 
Administrative Law (London: Macmillan, 1928) 229-236; Sharp v Wakefield [1891] AC 173, 179, per 
Lord Halsbury; W. Greene, The Judicial Office (Presidential Address to the Holdsworth Club, 1938) 
13-17. 

29 A. Pekelis, Administrative Discretion and the Rule of Law’ (1943) 10 Social Research 22. 
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of Edward the Sixth,” and the courts were always most reluctant to interfere 
with its exercise.” Those in the licensed trade who found this discretion anti- 
competitive in its effects, corrupting, and productive of insecurity and arbitrari- 
ness, thus had to turn to Parliament, in an ultimately successful campaign in the 
first half of the nineteenth century, for legislation to superimpose a structure of 
rules and appeals.” Even thereafter some courts at least were prepared to grant 
justices quite remarkable latitude in the exercise of their powers.” 

Where remedies other than certiorari and prohibition were available and appro- 
priate, the classification of competences into judicial, quasi-judicial and adminis- 
trative was not so crucial. The writ of mandamus, issued to compel the performance 
of a public duty, developed through the generalisation in the seventeenth and 
eighteenth centuries of principles relating to unlawful removal from, or refusal 
to restore to, public office, by bodies and instances that were certainly not courts.** 
Its early association with the performance of ministerial, non-discretionary duties 
led to a history of vacillation over whether it could be used at all in relation to 
decisions of a judicial’ character.” Over the last century or so, however, there have 
been plenty of examples of the use of mandamus to review discretionary decisions, 
courts sometimes finding that a defect such as taking irrelevant considerations 
into account meant that the discretion had not been exercised at all and that man- 
damus should therefore issue to compel its exercise according to law." Other ave- 
nues for the control of discretionary power have been provided by the equitable 
remedies of declaration and injunction, whether sought by private individuals or 
by the Attorney-General in the public interest.” While there has, since the nine- 
teenth century, been ample case-law demonstrating judicial willingness and capa- 
city to control discretion by these means, we should note a pronounced tendency 
to assimilate the competences controlled to judicial competences, even where the 
requisites for certiorari were not considered to exist,** requirements such as taking 
only relevant considerations into account being associated with the exercise of a 
judicial’ discretion.” 

We should also note, during the period over which Dicey was writing, the 
rarity of reported decisions in which courts found bases on which to control the 





30 5 & 6 Edw. 6, c. 25 (1552). 

31 See for example John Giles Case (1730) 1 Barn KB 402, 2 Strange 881 (mandamus not available); 
Bassett v Godschell (1770) 3 Wils KB 121 (no action in trespass for refusal of licence). 

32 S. Anderson, ‘Discretion and the Rule of Law: The Licensing of Drink in England, c. 1817-40 
(2002) 23 Legal History 45. 

33 Lord Mayor of Leeds v Ryder [1907] AC 420 (HL), reversing R v Woodhouse [1906] 2 KB 501. 

34 Henderson, above n 21, ch 2. 

35 de Smith , above n 21, 87, 543-547. 

36 See for example R v Vestry of St Pancras (1890) 24 QBD 371. 

37 de Smith, chs 9 and 10. 

38 At the end of the 19" century a number of cases, starting with Boulter v Kent Justices [1897] AC 556, 
held that licensing justices were not a court amenable to certiorari; but they were still held to be 
acting ‘judicially’ and subject to mandamus to hear and determine according to law: R v Bowman 
[1898] 1 QB 663. 

39 See R v Bishop of London (1890) 24 QBD 213; see also R v Lord Leigh [1897] 1 QB 132 (local author- 
ity order to recall pensioned Chief Constable from abroad for medical examination made ‘with- 
out jurisdiction’ because improperly motivated). 
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exercise of discretions expressed in broad or subjective terms.*° Indeed, in the per- 
iod up to 1960 or thereabouts, the case law shows the courts to be less exercised by 
the existence of broad discretion per se than the supposed influence of Dicey 
would lead us to expect. Even after making allowance for the generally guarded 
nature of judicial language, it is difficult to assemble evidence that the resentment 
and suspicion of growing discretionary executive power manifested by Dicey, 
and later, and even more intemperately, by Lord Chief Justice Hewart,*’ was 
widely felt by the senior judiciary. Examples can certainly be found,” but the 
general tone is one of respect for the honesty and competence of those entrusted 
by Parliament with discretionary powers. Subject again to a few egregious excep- 
tions, among which Roberts v Hopwood is the most striking,” that judicial tone is 
as readily employed in cases involving local government as in relation to Ministers 
responsible to Parliament. 


The Greeneing of administrative law: relapse? or reformulation? 

The period during and after the Second World War has been described by author- 
itative commentators as one of ‘relapse’ in judicial review, in which courts effec- 
tively abandoned the attempt at effective control of executive power. While it is 
certainly the case that in this period the scope of application of rules of natural 
justice was artificially reduced by uncritical application of dicta setting out tests 
for the identification of a judicial decision reviewable by certiorari,”° it is less easy to 
sustain the case in relation to discretion. Certainly, a number of decisions in the 
nineteen-forties on the use of ministerial discretions couched in subjective terms 
refused to look behind the Minister's assertion that he was ‘satisfied’ that particular 
action — usually in relation to postwar land redevelopment or compulsory pur- 








40 de Smith, in discussing ‘satisfaction’ and ‘if he thinks fit’ statutory formulations cites no decisions 
in this sense between 1773 (Leader v Moxon (1773), 3 Wils KB 461) and 1927 (R v Minister of Trans- 
port, ex parte HC Motor Works Ltd [1927] 2 KB 401. See generally above n 21, 286-98. He deals else- 
where with Roberts v Hopwood. There are of course other formulae for conferring very broad 
substantive discretion, but here too cases invalidating the exercise of such discretions are rare: for 
examples see R v Bowman, above n 36; Williams v Giddy [1911] AC 381. 

41 The New Despotism (London: Benn, 1929). 

42 Consider the speech of Farwell LJ in Dyson v Attorney-General [[1911] 1KB 410, 423-424, and con- 
trast its tone with that of his brethren. 

43 [1925] AC 578, and note that a majority of the Court of Appeal had not regarded the Poplar Bor- 
ough Council as exceeding the limits of its discretion: R v Roberts [1924] 2 KB 695. 

44 See for example Spackman v Plumstead Board of Works (1885) 10 App Cas 229, where the Metropo- 
litan Board of Works was described as an ‘impartial’ and ‘disinterested’ public body, and its super- 
intending architect, whose decision was being called in question, as à statutory officer and a man 
of intelligence, skill and position’: per Earl of Selborne, LC, 241-242. See also Kruse v Johnson 
[1898] 2 QB 91 (by-laws made by local representative bodies to be ‘benevolently’ interpreted). 

45 Wade and Forsyth, above n 11, 15—16. 

46 That the decision be one by a ‘body of persons having legal authority to determine questions 
affecting the rights of subjects, and having the duty to act judicially’ (per Atkin LJ in R v Electricity 
Commissioners [1924] 1 KB 171, 204-205), interpreted by Lord Hewart LC] in R v Legislative Com- 
mittee of the Church Assembly, ex parte Haynes-Smith [1928] 1 KB 411 to mean that bodies not classifi- 
able as ‘judicial’ by reference to other criteria were not covered. This led in eg Nakkuda v Jayaratne 
[1951] AC 66 (PC) to the circular argument that a body which was not otherwise required to fol- 
low a judicial-type procedure was not subject to the rules of natural justice. 
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chase — was ‘requisite’ or expedient’ in terms of the relevant Act.“ The key to these 
decisions is however to be found not in a more ‘literal’ or deferential approach to 
the words of the legislation — judges have at all times, as one would expect, looked 
closely at the language of legislation, and when they have instead treated it in 
cavalier fashion, this has not necessarily been to the benefit of the subject** — but 
in the use of the familiar characterisation of the Minister’s powers as administra- 
tive and not judicial or quasi-judicial.” The assertion of a falling away of once 
robust judicial review of discretion at this time is contradicted by empirical evi- 
dence of success rates in prerogative order applications and statutory appeals in the 
post-war period.” The fact that another account of this kind dates the relapse to 
the period of the First, not the Second, World War further weakens confidence.” 

The nineteen-forties and fifties might also quite plausibly be seen as a period of 
consolidation in judicial review essential if its later rapid development was to pro- 
ceed along sound lines or perhaps to happen at all. It was in this period, after all, 
that general notions about judicial discretion began to be translated into general 
tests for judging the legality of discretionary decisions. The incessant invocation 
of ‘Wednesbury unreasonableness’, and today’s debate about whether it is being, has 
been, or should be supplanted by tests of proportionality or of plain reasonable- 
ness,” tends to distract attention from the fact that Greene MR’s judgment in 
Associated Provincial Picture Houses Ltd v Wednesbury Corporation contained one of 
the first attempts at a comprehensive catalogue of tests of the proper (or improper) 
exercise of discretion, applicable regardless of the familiar judicial/quasi-judicial/ 
administrative distinctions. As Lord Greene put it, having first described the Cor- 
poration’s decision as an ‘executive act’: 


The law recognises certain principles on which the discretion must be exercised, but 
within the four corners of those principles the discretion is an absolute one and 
cannot be questioned in any court of law. What, then, are those principles? They 
are perfectly well understood. The exercise of such a discretion must be a real exer- 














47 See eg Robinson v Minister of Town and Country Planning [1947] KB 702; Land Realisation Co Ltd v 
Postmaster-General [1950] Ch 435. 

48 See Lord Mayor of Leeds v Ryder, above n 33, and recall that in the notorious case of Liversidge v 
Anderson [1942] AC 206 it was Lord Atkin’s dissent in favour of Liversidge that applied the legisla- 
tion literally; the majority introduced a subjective element as a matter of necessary ‘implication. 

49 In contrast with In re Bowman [1932] 2 KB 621, where the Minister's task was to confirm a local 
authority clearance scheme to which objections had been made — a classic example of ‘quasi-judi- 
cial’ powers — in Robinson he was taking the initial decision: per Lord Greene MR at 716, Somer- 
vell LJ at 720. 

50 S. Sterett, Creating Constitutionalism? The Politics of Legal Expertise and Administrative Law in England 
and Wales (Ann Arbor: University of Michigan Press, 1997) ch 2. See also Benjafield, below n 57. 

51 J. Jowell, ‘Restraining the State: Politics, Principle and Judicial Review’ (1997) 50 CLP 189, 190. 
Jowell cites only two dicta to support the assertion of more vigorous judicial review before the 
First World War, both concerned with natural justice rather than substantive control of discretion, 
and given in cases where the court qualified the decision as ‘judicial’ in nature. 

52 Compare (to cite only extra-judicial writings by judges), Lord Irvine of Lairg, Judges and Deci- 
sion-Makers: The Theory and Practice of Wednesbury Review’ [1996] PL 59, with S. Sedley, ‘The 
Last 10 Years’ Development of English Administrative Law’ (2004) 12 Australian Journal of Adminis- 
trative Law 9. 

53 [1948] 1 KB 223. 
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cise of the discretion. If, in the statute conferring the discretion, there is to be found, 
expressly or by implication, matters to which the authority exercising the discretion 
ought to have regard, then, in exercising the discretion, they must have regard to 
those matters. Conversely, if the nature of the subject-matter and the general inter- 
pretation of the Act make it clear that certain matters would not be germane to the 
matter in question, they must disregard those matters. Expressions have been used 
in cases where the powers of local authorities came to be considered relating to the 
sort of thing that may give rise to interference by the court. Bad faith, dishonesty — 
those, of course, stand by themselves — unreasonableness, attention given to extra- 
neous circumstances, disregard of public policy, and things like that have all been 
referred to as being matters which are relevant for consideration. In the present case 
we have heard a great deal about the meaning of the word “unreasonable”. It is true 
the discretion must be exercised reasonably. What does that mean?. . . 


Theoretically it is true to say — and in practice it may operate in some cases — that, if a 
decision on a competent matter is so unreasonable that no reasonable authority 
could ever have come to it, then the courts can interfere.” 


What was being rapidly sketched here was a set of what may be termed decisional 
standards for administrators. It may well be the case that any of them could be 
found invoked in one Victorian decision or another,” but bringing them together 
made possible a new cohesion of approach to discretion, and when R v Northum- 
berland Compensation Appeal Tribunal, ex parte Shaw”® decided that certiorari could be 
used to correct an error within jurisdiction it was quickly seen that there remained 
no obstacle to stating the grounds of review in general terms, regardless of the 
type of remedy applied for.” 


From Ridge v Baldwin to the present 

This then is the baseline from which, over the last half-century, judges have made 
steady and rapid progress towards a more intrusive and less reverent approach to 
administrative decision-making, and one which focuses directly and consistently 
on the substantive limits of discretion. Ridge v Baldwin” has been retrospectively 
identified as perhaps marking the crucial step in this process,’ but more impor- 
tant from our perspective is the readiness of the House of Lords in the somewhat 
later case of Padfield v Minister of Agriculture, Fisheries and Food® to look behind the 
language of an unqualified statutory discretion and read out of the statute as a 





54 ibid 228, 230. The last paragraph provides the test of ‘Wednesbury unreasonableness’, subsequently 
categorised as a test of irrationality in Council of Civil Service Unions v Minister for the Civil Service 
[1985] AC 374, per Lord Diplock at 410-411. 

55 As asserted by Sedley, above n 52, 15. 

56 [1952] 1 KB 338. 

57 See D. Benjafield, ‘Statutory Discretions’ (1956) 2 Sydney Law Review 1, 21-22. In 1956, the so- 
called ‘relapse’ was obviously not visible to academic observers: as he puts it, “The reports teem 
with cases. . . where the courts have progressively extended the detail of the definitions of powers 
and have correspondingly increased the depth to which judicial review may penetrate into what 
would otherwise be the “merits” of a case’: at 22-23. 

58 [1964] AÇ40. | 

59 See, among others, Jowell, above n 51, 191; M. Loughlin, ‘Procedural Fairness: A Study of the Cri- 
sis in Administrative Law Theory’ (1978) 28 University of Toronto Law Journal 215, 222-223. 

60 [1968] AC 997. 
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whole limitations on the considerations which might properly dictate its exercise 
(or, in the case itself) a refusal to exercise it. That judgment breathed life into the 
tests of a good’ decision that had been catalogued by Greene MR in Wednesbury, by 
relating them to a general statutory purpose or scheme rather than to the narrow 
scope of the provision to which they were being applied. Since that time, judicial 
review has become ever more vigorous, and the tests to be passed by any executive 
decision, whatever its nature, more differentiated and stringent. To the courts’ 
toolkit for the substantive review of administrative decisions, as conveniently 
codified by the Australian Administrative Decisions (Judicial Review) Act 
1977," we can now almost certainly add the further tests of proportionality” 
and satisfying legitimate expectations as to procedure and perhaps even as to sub- 
stance. Moreover powers of review have been extended to situations in which 








61 Sees 5(1) and (2), which read: 


(1) A person who is aggrieved by a decision to which this Act applies that is made after the com- 
mencement of this Act may apply to the Federal Court or the Federal Magistrates Court for an 
order of review in respect of the decision on any one or more of the following grounds: 

(a) that a breach of the rules of natural justice occurred in connection with the making of the 
decision; 

(b) that procedures that were required by law to be observed in connection with the making of the 
decision were not observed; 

(c) that the person who purported to make the decision did not have jurisdiction to make the 
decision; 

(d) that the decision was not authorized by the enactment in pursuance of which it was purported 
to be made; 

(e) that the making of the decision was an improper exercise of the power conferred by the enact- 
ment in pursuance of which it was purported to be made; 

(£) that the decision involved an error of law, whether or not the error appears on the record of the 
decision; 

(g) that the decision was induced or affected by fraud; 

(h) that there was no evidence or other material to justify the making of the decision; 

(j) that the decision was otherwise contrary to law. 


(2) The reference in paragraph (1)(e) to an improper exercise of a power shall be construed as 
including a reference to: 

(a) taking an irrelevant consideration into account in the exercise of a power; 

(b) failing to take a relevant consideration into account in the exercise of a power; 

(c) an exercise of a power for a purpose other than a purpose for which the power is conferred; 
(d) an exercise of a discretionary power in bad faith; 

(e) an exercise of a personal discretionary power at the direction or behest of another person; 

(£) an exercise of a discretionary power in accordance with a rule or policy without regard to the 
merits of the particular case; 

(g) an exercise of a power that is so unreasonable that no reasonable person could have so exercised 
the power; 

(h) an exercise of a power in such a way that the result of the exercise of the power is uncertain; and 
(j) any other exercise of a power in a way that constitutes abuse of the power. 


62 See S. Boyron, ‘Proportionality in English Administrative Law: A Faulty Translation’ (1992) 12 
OJLS 237; Sedley, above n 52; P. Sales and B. Hooper, ‘Proportionality and the Form of Law’ 
(2003) 119 LQR 426; I. Leigh, “Taking Rights Proportionately: Judicial Review, the Human 
Rights Act and Strasbourg’ [2002] PL 265; and on the contested status of the concept in Australia, 
Aronson, Dyer and Groves, above n 23, 343-348. í 

63 See on this principle P. Sales and K. Steyn, ‘Legitimate Expectations in English Public Law: an 
Analysis’ [2004] PL 564. 
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Ministers are acting under prerogative rather than statutory powers,” and to 
bodies whose decisions have no statutory basis.® In these cases, the courts have 
necessarily found their grounds of review in common law principles rather than 
in any process of interpretation of statute. The relative importance of such inter- 
pretation has been further diminished by the additional substantive and proce- 
dural grounds for review offered by the Human Rights Act 1998. It is 
noteworthy that academic administrative lawyers are today framing their basic 
debates not in terms how intrusive courts can properly be in their review of 
administrative discretion, but around the question whether the source of the con- 
stitutional legitimacy of such judicial review lies in its role in giving effect to the 
(presumed) intentions of Parliament, in common law rules and principles, or in 
some combination of both.°° 

The historical sketch just given suggests that suspicion of administrative discre- 
tion is more a contemporary than a Victorian phenomenon. We may summarise 
the current position by saying that administrative discretion is now controlled by 
a set of general decisional standards, whose application is determined by reference 
to a purposive and contextualised interpretation of the rules which confer the dis- 
cretion. Finding statutory language to displace those standards has become so dif- 
ficult? that it would be fair to say that — outside emergency situations — no 
administrative discretion can be taken to be unreviewable. In addition, courts 
today also apply a presumption that the rule-maker expected discretion to be exer- 
cised in conformity with a range of substantive values, notably those contained in 
the Human Rights Act 1998. 


JUDICIAL APPROACHES TO CONTRACTUAL DISCRETION 


The basic premise: party autonomy 

In contract the review of discretion might be presumed to start on a quite different 
footing. A crucial element in the background to judicial review of administrative 
discretion, its association with a unilateral and possibly coercive intervention by 
the state in the private sphere, is missing. The rights whose enjoyment may be 
affected by the exercise of the discretion do not pre-exist the legal source of the 
discretion; they derive from the same bargain, the same instrument, as the discre- 
tion itself. As the French Code Civil makes explicit,°* the contract parties make law 
for themselves; they freely consent to restrictions of the legal opportunities they 
would otherwise have, in order to derive benefit from co-operation and 
exchange. Courts recognise, as we have seen, that certain phases of contractual 
relationships implicitly give rise to discretionary choices.” If, therefore, parties 
actually stipulate in their agreement that one or both of them, in defined circum- 
stances, should have a discretion — that is to say, a power of choice which affects the 
enjoyment of the other's legal rights and freedoms — we might expect that, on the 











64 Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374. 

65 Rv Panel on Takeovers and Mergers, ex parte Datafin ple [1987] QB 815. 

66 Much of the material is conveniently collected in Forsyth (ed), above n 12. . 

67 Anisminic v Foreign Compensation Commission [1969] 2 AC 147. 

68 Art 1134: ‘Les conventions légalement formées tiennent lieu de loi à ceux qui les ont faites. 
69 Above, n 7. 


© The Modern Law Review Limited 2005 565 


Contractual Discretion and Administrative Discretion 


principle of party autonomy, they should be able to exercise this as they see fit 
within the terms of the contract.”” 

Authoritative writing on contract reinforces this expectation. Chitty on Contracts 
emphasizes the importance English law attaches to freedom of contract and the 
rejection by the English courts of any general doctrines which might limit con- 
tractual autonomy such as good faith’, abuse of rights’, or ‘inequality of bargain- 
ing power’, suggesting that good faith, fairness or reasonableness may only be 
‘exceptionally relevant’.” Beatson suggests that a proper analysis of discretion is 
difficult to accommodate within contract law and that the contrast between judi- 
cial approaches to contract and regulation 


is perhaps greatest in the treatment of discretionary powers given in contracts 
between private parties and those given to public authorities. The former are gener- 
ally taken to have an unfettered power of choice in the absence of bad faith, while 
the former are subject to. . . public law concepts...” 


Discretion and contract: in general 
Writing in 1929, Gloag said that 


[w]here one party to a contract is vested with a discretionary power, in terms appar- 
ently unqualified, it would seem to be a question to which no general answer can be 
given whether the power will be construed according to the literal meaning of the 
words, or qualified by the implication that the party vested with it must regard 
himself as bound to decide in a quasi-judicial or fiduciary capacity.” 


At first sight, general answers seem no easier to come by today. When we look at 
the cases it will be seen that Gloag’s dichotomy between unqualified discretion 
and quasi-judicial or fiduciary decision-making — the echo of public law categor- 
isations is notable — is too simple, and that there is a large class of decisions with 
neither of these characteristics where discretion may still be restrained. That the 
cases should seem to point in all directions hardly seems unreasonable or even 
regrettable, however, when one considers the wide range of different contexts in 
which discretionary powers may fall to be considered in litigation, differences in 
the nature and consequences of exercise of the powers themselves and in the nat- 
ure of the persons entrusted with them and, above all, the fact that at all times 
since the earliest cases relating clearly to discretionary contractual powers, the 
courts have identified their function as one of ascertaining and giving effect to 
the intentions and understanding of the contracting parties. Even when courts 
have been reluctant to rely, for this purpose, on evidence extraneous to the con- 








70 Collins, above n 9, 222. 

71 Above, n 6, vol 1, paras 1-012, 1-020, 1024 to 1-027. On the impact of statutory control of con- 
tractual discretion, see below, at 586. 

72 Beatson, above n 8, 265. The concepts he identifies are procedural fairness, propriety of purpose, 
Wednesbury unreasonableness (or rationality), legitimate expectation and (perhaps forthcoming) 
proportionality and consistency. 

73 Above, n 6, 302. 
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tract itself, they have been prepared to look at the contract as a whole as a guide to 
the interpretation of individual clauses and, in particular, to determine whether 
additional terms should be implied, as a matter of necessity, to give the contract 
business efficacy. * Terms such as ‘satisfied’, ‘approved, ‘as he thinks fit’ or ‘in his sole 
discretion’ will therefore not be applied mechanically, but will receive an interpre- 
tation appropriate to the verbal, and perhaps also behavioural, context in which 
they occur. We should notice that such an approach was not unequivocally 
endorsed in administrative law until the House of Lords decided Padfield.” 


Decisional standards: capriciousness and others 
Just as looking at the statute as a whole creates a more constrained environment 
for the exercise of administrative discretion, so the examination of the whole con- 
tract tends to limit the meaning of apparently unqualified contract terminology. 
Courts have long insisted that discretionary powers must be exercised according 
to certain minimum standards, The terms most frequently encountered are that 
the exercise of the power must be ‘honest’, not capricious’ or ‘arbitrary’, and ‘in 
good faith’ (or not ‘in bad faith’). Such expressions are as likely to be found in 
contemporary decisions as in mid-nineteenth century ones. In England, their ori- 
gin appears to be traceable to the decision in Dallman v King in 1837.” : 
In this case a lease provided that the plaintiff tenant should do certain work on 
the leased property in the first year to a value of at least £200, to be inspected and 
approved of by the landlord, and to be done in a substantial manner; and that 
£200 was to be allowed against the first year’s rent in respect of the work. After a 
year the tenant claimed to deduct the £200 but the landlord, having refused to 
approve the work done, allowed only a part of this sum and distrained for the rest. 
The plaintiff sued for excessive distress and the jury found in his favour on the 
ground that the work had been done in a substantial manner. On appeal the 
defendant claimed that this must be wrong because his approval was a condition 
precedent to the set-off of money against the first year’s rent. In the course of his 
judgment Tindal CJ said: 


The gist of the agreement is, that the work should be done in a substantial manner; 
the approval of the lessor was added, for the purpose of enabling him to ascertain 
that the work had been done. It could never have been intended that he should be 
allowed capriciously to withhold his approval; that would have been a condition 
which would go to the destruction of the thing granted, and if so, according to the 
well-known rule, the thing granted would pass discharged of the condition.” 


This is the passage in the case that has always been cited since, and that leads the 
court to inquire into how a discretionary decision was made: whether ‘apri- 
ciously’ or in terms of some other quality identified by the court as relevant in 
the particular circumstances. The court accepts the legitimacy of the discretionary 





74 The Moorcock (1889) 14 PD 64. 
75 Above, n 60. 

76 (1837) 4 Bing NC 105. 

77 ibid 109. 
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power provided by the contract and addresses itself to the quality of its actual 
exercise — how it was taken, in what state of mind, on the basis of what evidence. 

The case was, however, argued on a quite different footing. Counsel said noth- 
ing about discretion or capriciousness in their arguments: Wilde and Bayley, for 
the plaintiff, argued in terms of whether the condition as to approval of the works 
to be done ‘went to the whole of the consideration’.”* In other words, since there 
could be substantial performance of the plaintiff’s obligation to do the stipulated 
works even in the absence of the defendant landlord's approval, the requirement 
for that approval did not go to the whole of the consideration and could not be a 
condition precedent to the set-off against rent provided for by the contract. All 
four judges found that the approval clause was not a condition precedent: one 
(Tindal CJ) on the grounds argued by counsel;” one (Bosanquet J) on the ground 
that the clause was repugnant to the main object of the agreement’,*° and two 
(Vaughan and Coltman JJ) on the ground that the power under the clause might 
be exercised capriciously.*' The latter two judges clearly thought that the power of 
approval could be ignored precisely because it was unrestrained. This is a very 
different kind of reasoning from one which invites the court to look into the 
mind of the defendant. Rather than requiring him to think and act in accordance 
with standards of good decision-making, it assumes the worst and decides that 
since those standards might not be met, the decision, unless central to the content 
or performance of the contract, cannot affect the ability of the plaintiff to obtain 
recovery for substantial performance. 

While Dallman v King was thus a decision about the enforceability of a contract 
clause conferring discretionary power, it was quite soon being cited to support 
arguments about how such powers should be construed?” thus setting judicial con- 
trol of contractual discretion on a path which would eventually converge with 
that of judicial review of administrative action. The usual approach was to imply 
a term, in the light of the contract as a whole, to the effect that a power conferred 
in ‘unqualified’ terms — for example, simply referring to ‘satisfaction’ or approval — 
must not be exercised capriciously or arbitrarily. If we collect together a number 
of the English cases which have followed or distinguished Dallman v King, it 
appears that the normal test of proper exercise of such a power is whether there 
is evidence to show that the state of mind of the party taking the decision was 
genuinely that entailed by the terms of the power. If that state of mind was gen- 
uine, then the fact that the decision was unreasonable or otherwise open to criti- 
cism is irrelevant. This is most clearly demonstrated by the case of Diggle v 
Ogston,? where the plaintiff employees contract provided that he could be dis- 
missed if he failed to carry out his duties ‘to the satisfaction of the directors. On 
an action for damages for wrongful dismissal, the jury found that the directors 





78 ibid 107. 

79 ibid 108-109. His remarks cited above relate to his alternative argument as to whether, if the 
approval clause was a condition precedent, the condition had been substantially performed. 

80 ibid 111. 

81 ibid 110, 112-113. 

82 See Braunstein v The Accidental Death Insurance Co (1861) 1B and $ 782; Stadhard v Lee (1863), 4 Band 
S 364. 

83 (1915) 84 LJKB 2165. 
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were genuinely dissatisfied but that they had no good reasons for such dissatisfac~ 
tion. On appeal from the county court to King’s Bench, the court found that if 
there was real dissatisfaction the decision could not be ‘capricious’ in the sense of 
Dallman v King. This line of reasoning, expressly distinguishing ‘capriciousness’ or 
lack of good faith from unreasonableness, has been adopted in a wide range of 
cases, covering such matters as expulsion from clubs** and satisfaction with the 
progress of construction work® and with the quality of chattels such as carriages®® 
and ships.®” We should note that it does not amount to holding the power unre- 
viewable. The issue is amenable to proof: ‘the state of a man’s mind is as much a fact 


as the state of his digestion.” 


Must one be ‘reasonable’? 
This can be seen as the traditional English view of contractual discretion. Else- 
where, and more recently in England too,*” courts have added ‘reasonableness’ as 
a test additional or alternative to those of good faith and lack of capriciousness. 
‘What ‘reasonableness’ means, however, and how it is to be assessed, is still very 
much open for argument. In Scotland, Montgomerie v Carrick in 1848” shows the 
judges deciding that a contractual discretion in a mining lease to determine the 
location of new pits could not, in the circumstances, be exercised ‘without good 
cause’ or some good ground’ but had to be ‘reasonable’. More recent Scottish deci- 
sions on whether defenders could properly claim not to be ‘satisfied’ in terms of 
the contract require that they act reasonably but suggest that this is no more than 
the converse of acting arbitrarily or capriciously,” though it seems clear that the 
judges were positing a more strenuous test than could be satisfied by a mere asser- 
tion of the defenders’ dissatisfaction.” They required the defenders to show the 
reasons for their dissatisfaction in order that it might be clear whether these were 
good reasons or not. Such evidence may of course serve to demonstrate that dis- 
satisfaction is not genuine, but is a cover for other motives not within the con- 
templation of the contract. 

The links between reasonableness and genuineness of belief also appear from 
Leggatt LJs judgment in Abu Dhabi National Tanker Co v Product Star Shipping Ltd,” 
holding that a shipowner’ right not to load at a port ‘considered by the Master or 








84 Dawkins v Antrobus (1881) 17 Ch D 615, per Brett LJ, 630-631. 

85 Stadhard v Lee (1863) 4 B and S 364. 

86 Andrews v Belfield (1857) 2 CBNS 779. 

87 Repetto v Friary Steamship Co (1901) 17 TLR. 265, Haegerstrand v Anne Thomas Steamship Co Ltd 
(1905) 10 Com. Cas. 67; Cammell Laird and Co Ltd v Manganese Bronze and Brass Co Ltd [1934] AC 
402; Docker v Hyams [1969] 1 WLR. 1060. 

88 Edgington v Fitzmaurice (1885) 29 Ch D 459, per Bowen L,J, 483. 

89 A rare early case using this language is Braunstein v The Accidental Death Insurance Co, above n 82. 

90 Above n 3. The court referred (at 1396) to the standard of judgement of an honourable man (arbi- 
trium boni viri) deriving from Roman law, which has been frequently applied in South African 
contract discretion cases: see Cockerell, above n 8, 32-34. 

91 Gordon District Council v Wimpey Homes Holdings Ltd 1989 SLT 141 (Outer House); Rockeliffe Estates 
ple v Co-operative Wholesale Society Ltd, 1994 SLT 592 (Outer House). 

92 And see Wylie v Ryan Industrial Fuels Ltd 1989 SLT 302 (Outer House), where reasonableness is 
clearly treated as a higher standard than deciding in good faith. See also Cryer v Scott Brothers 
(Sunbury) Ltd (1988) 55 PC and R 183. 

93 [1993] 1 Lloyds LR 397. 
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Owners in his or their discretion dangerous’ had to be exercised reasonably and 
had not been so exercised when (in the words of the trial judge) ‘there was no 
material on which a reasonable owner could reasonably have considered that the 
risk of proceeding to [the port] in September 1987 was a different risk from that 
which already existed at the date of the charter”. Indeed Leggatt LJ found that 
the discretion had not been exercised at all because the owners had taken their 
decision without informing themselves as to the real state of affairs in the affected 
area.” In other words, their state of mind was not what the contract required it to 
be. On the way to reaching these conclusions Leggatt LJ expressly declined to 
treat Associated Provincial Picture Houses v Wednesbury Corporation” as providing the 
appropriate test for reasonable decision-making under a commercial contract, 
saying that judicial review of administrative action was a analogy which must be 
applied with caution in such cases.” The test of Wednesbury unreasonableness was 
proposed here by counsel for the shipowners, and would clearly have set a less 
demanding standard than the one applied by Leggatt LJ. 

Australian courts, too, have followed this path, apparently demanding some- 
thing more than genuineness of belief while at the same time often more or less 
equating reasonableness with good faith. This association has been most strongly 
emphasised in decisions of the New South Wales Court of Appeal, beginning 
with Renard Constructions (ME) Pty Ltd v Minister for Public Works,” a case raising a 
familiar point on satisfaction with the progress of construction works. Here, as 
well as finding, on classical business efficacy grounds, that the contract contained 
an implied term requiring that the relevant discretion be exercised ‘reasonably’, 
‘Priestley JA discoursed at some length on the notion of good faith and fair dealing 
as one which produced equivalent results in this case and which might eventually 
be accepted in Australia as constituting an obligation to be implied in all con- 
tracts.” A rather similar survey, noting mixed judicial reactions to this notion, 
was offered a few years later by Sheller JA in Alcatel Australia Ltd v Scarcella,° a 
decision later taken to have established that in New South Wales, 


an obligation of good faith and reasonableness in the performance of a contractual 
obligation or the exercise of a contractual power may be implied as a matter of law 
as a legal incident of a commercial contract.” 


The questionable benefits of suggesting the pre-eminence of good faith while 
retaining the notion of reasonableness are demonstrated by the recent decision 
in Vodafone Pacific Ltd v Mobile Innovations Ltd” This involved a long-term contract 


94 ibid 407. 
95 ibid. 
96 Above n 53. 
97 Above n 93, 404. For a similar view, see Lord Clyde in Gordon District Council v Wimpey Homes 
Holdings Ltd, above n 91. 
98 (1992) 26 NSWLR 234. 
99 ibid 263-268. 
100 (1998) 44 NSWLR 349, 363-369. 
101 Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, at [125]. Good faith and reasonable- 
ness were also equated in Burger King Corpn v Hungry Jacks Pty Ltd [2001] NSWCA 187, at [169-70]. 
102 Above n 101. 
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of collaboration between Vodafone and a local network (Mobile) in which Voda- 
fone paid Mobile for bringing in new subscribers by reference to a ‘target figure’ 
set in Vodafone's discretion, that discretion being described as ‘sole’ (cl 18.4), while 
some other discretions were exercisable ‘as Vodafone thinks fit’ (cl 41), and yet 
others were to be exercised ‘reasonably’. For several periods Vodafone set this tar- 
get at zero (which still involved some limited payment to Mobile, but did not 
compensate for lost business opportunities excluded by the contract). Mobile 
claimed that this behaviour constituted a breach of an obligation of good faith to 
be implied into the contract. The trial judge found that such an obligation was 
implied and that it had been breached. The Court of Appeal, while not denying, 
on the basis of Alcatel, that such a term might be implied as a matter either of law, 
in a class of contracts, or in this particular contract, as a matter of business efficacy, 
held that the term had been excluded in relation to the discretion in issue by the 
clear words of clause 18(4), and that it was also excluded by a further provision 
excluding all implied terms so far as permitted by law (clause 24(1)). En route it 
pointed out that good faith was a broader concept than reasonableness and might 
also cover such notions as honesty, absence of improper purpose, absence of arbi- 
trariness and capriciousness, and doing what is necessary to enable the other party 
to have the benefit of the contract.’ ‘Good faith’ thus seems to represent an undif- 
ferentiated bundle of various different concepts that have over the years been 
applied for the control of discretion in English and Scots contract law. While this 
implies an overlap between good faith and reasonableness, when the court came 
to rule on the effect of the explicit conferment of discretion in the contract, its 
greater readiness to read the contract as excluding an implied term proscribing 
unreasonable decisions, as opposed to excluding a term proscribing arbitrary or 
capricious decisions, essentially replicates the older line of English (and Scottish) 
authority on this issue." 

Courts elsewhere in Australia seem much less likely to invoke good faith in 
contract cases, but like their Scottish counterparts will often frame in terms of 
reasonableness an implied term as to how contract discretions are to be exer- 
cised.®® Often, but not always: the High Court in Meehan v Jones,” for example, 
was not convinced that a ‘subject to satisfactory finance’ condition in an agreement 
for the purchase of land meant that the purchaser’s satisfaction (or dissatisfaction) 
needed to be reasonable as opposed to merely honest, and even in New South 
Wales, it has recently been held that a clause giving an equipment supplier discre- 
tion to repair or replace was not absurd if construed to require only honest, as 


103 ibid at [193—194]. 

104 ibid at [194], and see above, 568-569. 

105 Note Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 186 ALR. 289, 
where the High Court of Australia was invited, but unanimously declined, to base its decision 
on a notion of good faith and fair dealing. 

106 See, among others, Western Metals Resources Ltd v Murrin Murrin East Pty Ltd [1999] WASC 257 
(refusal of consent to assignment of rights under minerals lease had to be reasonable); WMC 
Resources Ltd v Leighton Contractors Pty Ltd (1999) 20 WAR. 489 (grounds of challenge of discre- 
tionary valuation of work done under contract). 

107 (1982) 149 CLR 571. 
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opposed to reasonable exercise of the discretion.’ Again, exactly what the refer- 
ence to reasonableness adds to the older tests is not always easy to specify. 


Judicial use of administrative law concepts and language 
We have seen that in Abu Dhabi Tanker Leggatt LJ was invited to apply the admin- 
istrative law test of Wednesbury unreasonableness to the defendants’ behaviour; and 
that he declined. Other English courts have in recent times been less reluctant to 
rely on administrative law concepts. In The ‘Vainqueur José? a case involving deci- 
sions under the rules of a P&I (Protection and Indemnity) Club, Mocatta J, 
referred to the common law principles [of] fairness, reasonableness, bona fides 
and absence of misdirection in law; and referred with approval to, inter alia, Wed- 
nesbury, while stressing that care needed to be taken in applying such rules in com- 
mercial matters because of the absence of a statutory context. Less reserved still 
was Webster J, in Shearson Lehmann Hutton Inc v Maclaine Watson & Co Ltd” who 
treated the contractually-established London Metal Exchange as an administra- 
tive and regulatory body to which the principles of public law judicial review 

. should apply unless in any particular respect they were inconsistent with the defi- 
nition of the powers conferred upon the LME." These two cases may be seen as 


involving contracts of a type that in 1979 I qualified as ‘constitutive’, 


where the contract is a way of regulating the continuing relationship of a group of 
people with a common purpose, constituted, for example, as a club, a trade union, 
ora company... [and where] it may be possible to determine therefrom, much as 
from a statute, the general principles upon which that group is to act." 


Here the parallels with public regulation have always been recognized as strong 
and the obligation to act according to the principles of natural justice has since the 
nineteenth century been imposed where the relevant body was adjudicating upon 
matters involving civil consequences to individuals,“ notably where expelling 
members for misconduct.” Given the convergent developments in public law 
jurisdiction, with the extension of judicial review to non-statutory bodies like 
the Takeover Panel,”° the extension of the full range of judicial review tests 
to contractually constituted governing and regulatory bodies does not seem so 
surprising. 

Outside the field of constitutive contracts the embrace of administrative law 
ideas has been more discreet. Thus Mance LJ, speaking for the majority of the 
Court of Appeal in Gan Insurance Co Ltd v Tai Ping Insurance Co Ltd, decided upon 


108 Mitsubishi Electric Australia Pty Ltd v Television Australia-Satellite Systems Ltd (NSW Supreme Court, 
unreported, 7 September 1994). 

109 [1979] 1 Lloyds LR. 557. 

110 ibid 574. 

111 [1989] 2 Lloyds LR 570, 624-632. 

112. ibid 625. 

113 Above n 10, 56. 

114 Wood v Woad (1874) LR. 9 Ex D 190 at 196. 

115 A recent Scottish example, with strong echoes of Wood v Woad, is Tait v Central RadioTaxi (Tollcross) 
Ltd 1989 SC 4 (Inner House, Court of Session). See further below, 580-583. 

116 R v Panel on Takeovers and Mergers, ex parte Datafin ple above n 65. 
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the legitimacy of a refusal by one of a consortium of reinsurers to accept a pro- 
posed settlement of a claim by implying a term that the right to withhold 
approval was to be exercised 


in good faith after consideration of and on the basis of the facts giving rise to the 
particular claim, and not with reference to considerations wholly extraneous to the 
subject-matter of the particular reinsurance or arbitrarily,” 


and that arbitrarily’ meant withholding approval 


in circumstances so extreme that no reasonable company in its position could pos- 
sibly withhold approval.” 


The echo here of Wednesbury unreasonableness is indeed strong, but it is to be 
noted that Mance LJ arrived at this definition not by reference to administrative 
law authorities but by a review of a number of contractual discretion cases, ran- 
ging from Braunstein’? to Abu Dhabi Tanker” in which it had been held that the 
discretions must be not be exercised unreasonably. In all these cases, he said, 


what was proscribed was unreasonable conduct in the sense of conduct or a decision 
to which no reasonable person having the relevant discretion could have sub- 
scribed.’ 


Again, in Equitable Life Assurance Society v Hyman,” a case involving the exercise of 
the powers of the directors of an insurance company to allot bonuses, judges var- 
ied in the degree of reliance they based on public law concepts. Woolf MR in the 
Court of Appeal stressed the similarity between judicial approaches to fiduciary 
powers, such as those in issue in the case, and to the statutory powers of public 
authorities,” and based his finding of an improper exercise of discretion on an 
analysis of the ‘tenor of the contract’ highly reminiscent of the reasoning in Pad- 
field'** Lord Cooke in the House of Lords felt that the case could be decided on 
the principle, common to administrative law and sundry fields of private law’ that 
‘no legal discretion, however widely worded ... can be exercised for purposes 
contrary to those of the instrument by which it is conferred?” The other 
judges, however, notably Lord Steyn in his leading speech in the Lords, decided 
on the classic private law basis of the limitation of the discretion by a term 





117 [2001] 2 All ER (Comm) 299, at [76]. 

118 At [73]. 

119 Above n 82. 

120 Above n 93. 

121 Above n 117 at [64]. 

122 [2002] 1 AC 408 (HL and CA). 

123 ibid 416-417. Woolf MR indeed seems here to be suggesting that the bases for judicial review are to 
be found in the notion that governments and local authorities are ‘fiduciaries’ of a public trust and 
that modern judicial review owes its development to distinguished Chancery lawyers’ like Lord 
Greene MR and Lord Wilberforce. The link with fiduciary relationships has also been stressed in 
Australia: see authorities cited by Aronson, Dyer and Groves, above n 23, 85-86. 
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which had necessarily to be implied to meet the reasonable expectations of 
the parties. . 

Another English decision worth mentioning in this connection is that in Para- 
gon Finance plc v Staunton, ”® where mortgagors claimed that their mortgage len- 
der’s power to vary the interest rate under a variable rate mortgage was subject to 
an implied term that it not be exercised arbitrarily, capriciously or unreasonably, 
with proper consideration and by reference only to relevant matters. Despite 
the highly competitive nature of the mortgage market, whose discipline, the len- 
ders claimed, made it inappropriate to impose any legal restraint on their discre- 
tion, Dyson LJ, on behalf of a unanimous Court of Appeal, had no difficulty 
in finding that the reasonable expectations of the parties required a term exclud- 
ing capricious or arbitrary decisions, or decisions that were dishonest or taken 
for an improper purpose (for example, an ad personam increase designed to get rid 
of an unwanted borrower). But the only sense in which he felt ‘unreasonableness’, 
in such an implied term, could be understood, was Wednesbury unreasonableness; 
no undertaking could be implied to set objectively ‘reasonable’ rates.” A 
similar conclusion has been reached in recent cases about the award of discretion- 
ary bonuses to employees such as Clark v Nomura’? and Cantor Fitzgerald 
International v Horkulak,'*? where the court borrowed the ‘irrationality’ language 
in which Lord Diplock reframed the Wednesbury test,°° and based its con- 
clusion on 


the reasonable expectation and therefore the common intention of the parties that 
there should be a genuine and rational, as opposed to an empty or irrational, exercise 
of discretion.” 


In the light of all these decisions, and in particular of the Paragon Finance and Cantor 
Fitzgerald cases, the flirtation with the language of reasonableness may have done 
little to change the substance of the tests based on genuineness of the decider’ state 
of mind.’ More significant, perhaps, is the emergence of an increasing number 
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126 [2002] 2 All ER 248 (CA). Fora note comparing this decision with Gan, above n 117, and criticis- 
ing Dyson LJ’ reliance on Wednesbury, see V. Sims and R. Goddard, ‘Controlling Contractual Dis- 
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127 ibid 258-263. In reaching this conclusion he relied on Gan and on Abu Dhabi Tanker, suggesting, 
contrary to my argument above, that Leggatt LJ had applied the Wednesbury test in the latter case. In 
relation to the plaintiffs’ claim for reasonable rates, it is worth recalling that even when a contrac- 
tor provides ‘essential facilities’ or matters of ‘primary necessity’, the courts will require only that 
he not impose ‘unreasonable rates’: see for a recent example Vector v Tianspower [1999] 3 NZLR 646, 
and the leading case of Allnutt v Inglis (1810) 12 East 527, and see M. Taggart, ‘Public Utilities and 
Public Law’ in P. Joseph (ed), Essays on the Constitution (Wellington: Brooker’, 1995) 216-264. 
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stand alongside Wednesbury unreasonableness as part of the public law canon. 
A court which uses these tests, rather than talking in traditional terms about 
capriciousness or lack of good faith, is forced to examine in more detail the differ- 
ent aspects of the decision that confronts it and to articulate more clearly the 
defects, if any, that it finds.” 


Impugning the exercise of contractual discretion: the ‘effects’ test 

Whether the tests applied are general or specific, the approach to discretion so far 
described is one which focuses on the qualities of the decision taken, or more pre- 
cisely, on the intellectual activities of the decider in this connection: what informa- 
tion was obtained, how was it assessed, what were the decider’s beliefs, what were 
his purposes? As we have seen, this was not the approach of the court in the leading 
case of Dallman v King.** There the court addressed, by reference to its potential 
effects, the legitimacy of the power, not the manner of its exercise. Could this 
approach have provided an alternative means of control of contractual discretion, 
less closely aligned -with that of its administrative counterpart? It seems unlikely. 
This line of reasoning involves refusing to enforce certain kinds of contract clause 
as somehow being alien to the contracts overall purpose. According to the principle 
of party autonomy, however, the existence of discretionary powers must be taken to 
reflect the intention of both parties even if their exercise appears capable of render- 
ing the contract of little or no benefit to one of them. Collins offers a convincing 
explanation of why rational commercial actors might wish to run these kinds of 
risks. Allowing discretion may be the only adequate response to future uncer- 
tainty; discretion may be controlled by the economic self-interest of its possessor, 
or by a threat of contract termination; it may be a price worth paying for a finan- 
cially more advantageous deal; in some contracts express discretions enjoyed by one 
party may be balanced by implicit ones enjoyed by the other. 

We encounter review of contract powers, as opposed to that of their exercise, in a 
different context, in the ill-fated attempt of courts to protect contracting parties 
against the abusive resort to exclusion clauses, by way of the doctrine of fundamen- 
tal breach. Here, following Collins’ classification of discretions,”*° the issue arises 
from the attempt by a party to exercise discretion as to the content of its own con- 
tractual obligations, as opposed to controlling the performance of another party, as 
in Dallman v King. The doctrine required the court to find a fundamental term, or 
main object and intent, of the contract, which could not be touched by an apparent 
power to vary performance. The motives for varying performance, and the consid- 
erations on which that decision was based, did not need to be examined. The logical 
difficulty with this, as Collins notes, is that it involved the court in identifying as 
fundamental a contractual intent (to provide and have provided the precise good or 
service contracted for) which was specifically negated by the content of the discre- 








133 Beatson seems to suggest that this would enable courts to take up some ‘overlooked opportunities’ 
for the resolution of contract law problems: above n 8, 271-274. 

134 Above n 76. 

135 Above n 9, 226-231, See also V. Goldberg, ‘Discretion in Long-Term Open Quantity Contracts: 
Reining in Good Faith’ (2001-02) 35 UC Davis L Rev 319. 
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tionary power of variation.” The mental gymnastics this required fairly quickly 
led to its abandonment.” In more recent times attempts to characterise the effects 
of discretionary powers, as by determining whether the defendant’s conduct or 
decision related to a matter central to the contractual purpose’? or was capable of 
depriving the plaintiff of the essence of what he bargained for, have been aimed not 
at making them wholly ineffective but at arguing for a presumption that the powers 
must therefore be exercised reasonably. The focus on standards of decision-mak- ° 
ing thus stands unchallenged. 


THE TECHNIQUE OF CONTROL: CONTRACT CASE LAW AND 
ADMINISTRATIVE LAW TECHNIQUE 


As argued at the end of the previous section, the notion that one might judge the 
legitimacy of a contractual discretion by reference only to its potential effects on 
the other party, without regard to the circumstances determining its exercise, has 
consistently run afoul of the principle of respect for party autonomy. Courts com- 
mitted to giving effect to the intention of the parties have therefore been led 
towards an approach to discretion which focuses not on the effects it might pro- 
duce but on the quality of the decision through which it is exercised (or not exer- 
cised). Through the implication of appropriate terms in the contract, parties are 
taken to have intended that the decision, and the process through which it is 
reached, should respect certain standards. The focus is on the decision-making 
process, judged in the light of the overall purpose and character of the contractual 
deal, rather than on the substance of the decision, and in this respect the basic 
technique for controlling contractual discretion is identical with that used, at least 
over the last forty years or so, in administrative contexts. 

The administrative law judge’ focus on the process of decision-making is of course 
founded on different considerations. The functional equivalent of ‘party autonomy’, in 
the administrative context, is the legal attribution to administrators of substantive deci- 
sion-making competence, and judicial review is distinguished from appeal precisely 
by the absence of'a power in the judge to substitute his decision on the merits for that 
of the administrator. Judicial review therefore seeks to control only the legality of the 
administrative decision, determining whether it truly fell within the discretion left to 
the decision-maker by the relevant statute or other instrument, both by reference to 
the express language of the.instrument taken as a whole, and by reference to the courts’ 
standards for decision-making as developed over time. 

Given that judicial review of administrative action has been the subject of con- 
tinuous and extensive academic and professional analysis over many years, while 








137 ibid 233-237. Collins also points out that the same problem affects the statutory substitute for the 
doctrine, in the Unfair Contract Terms Act 1977, s 3, in so far as it requires the court to determine 
the ‘reasonable expectations’ of a party in the face of express exclusion clauses. 

138 Suisse Atlantique Société dArmement Maritime SA v Rotterdamsche Kolen Centrale NV [1967] 1 AC 361 
(House of Lords), 

139 See for example Gan Insurance Co Ltd v Tai Ping Insurance Co Ltd above n 117, at [64]. 

140 See Burger King Corpn v Hungry Jacks Pty Ltd above n 101, at [173]. More generally on the notion of 
good faith as incorporating an obligation on the part of the parties to co-operate in achieving the 
contractual objects (loyalty to the promise itself)’ see Peden, above n 7, 160, citing a lecture by Sir 
Anthony Mason, formerly Chief Justice of the Australian High Court. 
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the topic of contractual discretion has hardly been noticed, it is not surprising that 
the classificatory apparatus of judicial review should be better established and 
more detailed. If however one takes a classification like that in the Australian 
Administrative Decisions (Judicial Review) Act," the similarity ofapproach in 
the administrative and contractual fields is quickly manifested by the extent to 
which, over a lengthy period, contract decisions have applied the same ideas. 
The following table relates a selection of contract cases to the ADJR.AS tests for 


the improper exercise of an administrative power in section 5(2)(a)—(h). 






taking an irrelevant consideration into account Weinberger v Inglis (1919)? Houlder Brothers 

in the exercise of a power and Co v Gibbs (1925); Tredegar v Harwood 
(Court of Appeal)(1928);* Cryer (1988); 

Gan (2001);"° Paragon Finance (2002)'*’ 


(2)(a) 










(2)(b) failing to take a relevant consideration into Shearson Lehmann (1989)'® 
account in the exercise of a power 
an exercise of a power for a purpose other than Paragon Finance; Equitable Life (2002); 
a purpose for which the power is conferred Vodafone (2004)"° 









(2)(c) 


(2)(d) an exercise of a discretionary power in bad Dawkins v Antrobus (1881); Haegerstrand 
faith (1905);"? Cammell Laird (1934);'°? Docker v 
Hyams (1969);'°* Abu Dhabi Tanker (1993) 



















(2)(e) 


an exercise of a personal discretionary power at ? 
the direction or behest of another person 








(2)(£) an exercise of a discretionary power in Gan; Tredegar v Harwood (Court of Appeal); 
accordance with a rule or policy without contra Tredegar v Harwood (House of 


regard to the merits of the particular case Lords)(1928)°° 





(2)(g) an exercise of a power that isso unreasonable Gan; Paragon Finance; Clark v Nomura; ” 
that no reasonable person could have so Cantor Fitzgerald International v Horkulak;™® 
exercised the power contra Abu Dhabi Tanker 









(2)(h) 


an exercise of a power in such a way thatthe  ? 
result of the exercise of the power is uncertain 
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These are all tests of the improper exercise of a power, itself one of the several 
heads of illegality listed in section 5(1)."° One could find contract analogies for 
most of these heads of illegality also, but they are not particular to decisions with 
a discretionary element. I look later at the special case of breach of natural justice 
(section 5(1)(a)) in the contract context. 

So far as discretionary decisions are concerned, we might conclude that while 
most of the contract cases fall within the bounds of section 5(2), the spectrum of 
tests and results is actually wider. At one end, we have seen how courts in Austra- 
lia and Scotland, and occasionally even in England, have dared to say that a con- 
tractual discretion may require to be exercised reasonably, taboo language in 
administrative law because of the risk that the reviewing court may appear to be 
substituting its decision on the merits. At the other end, we have noted that the 
notion ofan unreviewable discretion is, if not extinct in administrative law, at least 
dormant. In contract it is apparently not even on the endangered species list: but 
its habitat is quite restricted. One area where it continues to thrive is that of prop- 
erty transactions, particularly leases. Scots law maintains the notion of the lease as 
a contract delectus personae, under which the identity and personal characteristics of 
the tenant are presumed to be of importance to the landlord,” with the result that 
there can, in the absence of express provision to that effect, be no assignment by 
the tenant, and if there is express provision subject to consent, the landlord is as a 
matter of contract free to refuse consent for any reason whatsoever or for none at 
all.“ English (and Australian) common law reaches the same result, but starting 
from the very different principle that leases are freely assignable unless the lease 
expressly requires the landlord’s consent.’ Unreviewability is rather surprising 
against this background, but also attaches to a number of other discretions relat- 
ing to property agreements. A factor which has perhaps influenced decisions in 
this area is that the courts are well aware of the existence of alternative standard 
terms parties might use, some requiring that the landlord (or covenantee) act rea~ 
sonably in withholding consent, some not, so that the choice of an ‘absolute dis- 
cretion’ formulation provides unusually clear evidence of intention.* The class of 





159 Above n 61, 

160 But not vice versa: landlords can assign freely. 

161 Duke of Portland v Baird and Co (1865), 4 M 10; Marquis of Breadalbane v Whitehead and Sons (1893) 21R. 
138. 

162 Doe v Carron (1798) 8 TR. 57,60. On the unreviewability of such discretion in England see Gardner 
and Co v Cone [1928] Ch 955, per Maugham LJ at 967; in Australia Viscount Tredegar v Harwood, above 
n 152 is treated as the leading case (see eg P. Butt, Land Law (Sydney: LBC Information Services, 3 
ed, 1996) 336-349), though it was not a lease assignment decision. In both countries the legislature 
has intervened to require that refusal of consent by a landlord not be unreasonably refused (Eng- 
land: Landlord and Tenant Act 1927, s 19(1)(a); Australia, see eg Conveyancing Act 1919, ss 120, 123 
(NSW); Property Law Act 1958, ss 143, 148 (Victoria)), but in some Australian jurisdictions the 
statutory protection can be removed by express covenant restoring the landlord's unlimited dis- 
cretion, and in such a case it has been held that there is no implied obligation to exercise that dis- 
cretion in good faith: Australian Mutual Provident Society v 400 St Kilda Road Pty Ltd [1991] 2 VR 417. 

163 See eg Viscount Tredegar v Harwood, above n 152 (choice of property insurer), Arena Properties Pty Ltd 
v Bernard Hastie Australia Pty Ltd (1979) 1 NSWLR 480 (change of use), Guardian Assurance Co Ltd v 
Gants Hill Holdings Ltd (1983) 267 EG 678 (change of use). 

164 SeeJ. E. A. ‘Be Reasonable: You Said You'd Agree’ [1988] Conveyancer and Property Lawyer 172 (com- 
menting on Cryer v Scott Brothers (Sunbury) Ltd above n 92). 
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contracts delectus personae is certainly not confined to Scottish leases, and were such a 
contract — say for the performance of personal services, or of a commercial franchise 
— to envisage assignment by the performer subject to the consent of the other party, 
it is possible that the court would also find the discretion to refuse absolute.” 

A second class of case relates to the exercise of powers of termination of 
employment contracts. Collins notes that an unrestricted power of termination 
may be an economically rational response to contract situations where one party 
has considerable discretion to set its own performance obligations, as it offers the 
other party a strong protection against opportunism in the exercise of such dis- 
cretion.’©° He thus explains the long-standing reluctance of courts to read down 
unfettered termination at will clauses in employment contracts.” Though the 
logic of Collins’ argument extends, albeit in lesser measure, to other kinds of con- 
tract such as contracts of commercial agency or business format franchise con- 
tracts, case law in several jurisdictions shows courts subjecting termination 
decisions under such contracts to close scrutiny.’ 

The unreviewability of some contract discretions reflects a genuine difference 
between the contractual and administrative contexts, though one attributable less to 
the nature of contract relationships per se than to particular characteristics of specific 
powers (control of assignment, termination) in certain kinds of contract. It is less clear 
that there is a real difference of approach to reasonableness. Even if some of the rea- 
sonableness cases in contract set higher standards than the ‘genuineness of state of 
mind test, the court’ assessment of reasonableness may not go beyond applying tests 
substantively identical with those under judicial review, whether well-established, 
such as relevance of considerations taken into account, or emergent, such as propor- 
tionality.” This is a test which, along with legitimate expectations, now has a strong 
claim, in the United Kingdom at least, to inclusion in a table of public law tests. Both 
of these notions have close counterparts in the private law sphere. Proportionality, 
though it arrives in our public law via a European route,” is arguably already well 
established as an equitable principle, evidenced in rules against the enforcement of 





165 As it did, for example, in Bridgestone Australia Ltd v GAH Engineering Pty Ltd [1997] 2 Qd R. 145, a 
case involving consent to the assignment of a business franchise, which involved ‘ close relation- 
ship akin in some respects to a partnership, requiring cooperation and good faith to work effec- 
tively’. 

166 Ab pA n 9, at 245-249, 

167 Citing Mallochv Aberdeen Corporation [1971] 1 WLR. 1578, per Lord Reid at 1581; Johnson v Unisys Ltd 
[2001] ICR. 480 (House of Lords); Reda v Flag Ltd [2002] UKPC 38; [2002] IRLR 747, at 753 
(Privy Council). For an earlier example see Taylor v Smith, 1909, 1 SLT 453 (Outer House). 

168 Collins, above n 9, 246-249. Fora strong recent Australian decision see Burger King Corpn v Hungry 
Jack’s Pty Ltd, above n 101. 

169 Houlder Brothers and Co Ltd v Gibbs, above n 143 (but note this decision was doubted by the House 
of Lords in Viscount Tredegar v Harwood, above n 156); Cryer v Scott Brothers (Sunbury) Ltd, above n 92, 
Gordon District Council v Wimpey Homes Holdings Ltd, above n 91. 

170 Consider Braunstein v The Accidental Death Insurance Co, above n 82, where the issue was how much 
evidence of accidental injury or death an insurance company was entitled to demand, and Interna- 
tional Drilling Fluids Ltd v Louisville Investments (Uxbridge) Ltd [1986] 1 Ch 513 (CA), where the rela- 
tionship between detriment to the tenant and advantage to the landlord was identified as a factor 
in assessing the reasonableness of a landlord’ refusal to consent to assignment. 

171 Boyron, above n 62. 
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penalty clauses.” Closer to our concerns here, it may also appear in judicial reluctance 
to permit contract termination on trivial grounds.” 

As to a claim to restrict the exercise of discretion on the basis of legitimate 
expectations,'* this draws on the same notion of reasonable belief based on a 
representation or course of conduct as does the principle of estoppel in private 
law — though this is not to say that the content of the two concepts is identical. 
Both legitimate expectations and proportionality appear capable of contributing 
to an analysis that might be offered by a court in a contractual discretion case in 
support of a finding that the decision-maker had, or had not, acted reasonably or 
in good faith, though we should not necessarily expect them to appear there 
under their public law title. We should however beware of drawing an easy paral- 
lel between legitimate expectations in public law and reasonable expectations in con- 
tract. The first functions to restrict the exercise of a discretion in particular 
circumstances, on the basis of specific conduct or representations of the public 
authority. The second is a way of describing the understandings of parties which 
can be read out of the terms of a contract as a whole, and which provide the basis 
for implying a term to be read in conjunction with that conferring a discretion.” 
It has been presented as a synonym for contractual intent, one that acknowledges 
the objective character of the assessment of such intent undertaken by courts.’ As 
such it avoids the worst of the embarrassment, already noted when I discussed 
fundamental breach, involved in asserting an intention that a specific obligation 
be assumed when one party has reserved an explicit discretion to do otherwise.” 

An additional and important area where there appears to be a mismatch 
between the operation of review of contractual and administrative discretion is 
that of natural justice. Apart from the cases where parties specifically assign deci- 
sion-making functions to a third party,’”* the one major contractual field in which 
natural justice principles are routinely applied is that of constitutive contracts set- 
ting up bodies of persons like clubs and trade unions and providing for some of 
their number, such as a committee, to take decisions on questions like member- 
ship and discipline. The test has been applied to disciplinary decisions by trade 
unions” and, from an early date, to expulsion from clubs,®° but the courts have 
_ consistently refused to subject to this constraint the far more economically signif- 
icant class of companies.’*’ Dawn Oliver, noting that in these cases the courts 
have not normally relied on the presumed intention of the parties, but have 








172 See eg Bridge v Campbell Discount Co Ltd [1962] AC 600. 

173 Schuler AG v Wickman Machine Tool Sales Ltd [1974] AC 277 (House of Lords); Burger King Corpn v 
Hungry Jacks Pty Ltd, above n 101. 

174 See on this principle Sales and Steyn, above n 63. 

175 See its use in this way by Lord Steyn in Equitable Life Assurance Society v Hyman, above n 122, 459. 

176 J. Steyn, ‘Contract Law: Fulfilling the Honest Expectations of Reasonable Men’ (1997) 113 LQR 
433. 

177 See above, at 575—576. 

178 Even here, a duty on such a party to apply the rules of natural justice may not be appropriate and 
will not necessarily be implied: Hounslow LBC v Twickenham Garden Developments Ltd [1971] Ch 
233. 

179 See eg Taylor v National Union of Seamen [1967] 1 WLR 532. 

180 See Russell v Russell (1880) 14 Ch D 471, 478. 

181 See eg Gaiman v National Association for Mental Health [1971] Ch 317. Compare Byrne v Kinemato- 
graph Renters Society Ltd [1958] 1 WLR. 762. i 
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instead referred to the nature of the interests affected by the decisions in 
question,’®? argues that the key to the operation of natural justice principles, 
applying indifferently in contexts like trusts, contracts and public administration, 
is that ‘vital individual interests’ need to be affected.’® 

In the contractual context, this explanation does not take us very far. Other 
decisional standards are, as we have seen, routinely applied, even when ‘vital indi- 
vidual interests’, as defined by Oliver, are not in issue; and yet rules of natural 
justice have rarely been applied, outside the field of ‘constitutive’ contracts, to dis- 
cipline the exercise of contractual discretions, even when such ‘vital individual 
interests’ have been affected. 

Paragon Finance, where the likely effect of the decision Renee was foreclosure 
on a family’s mortgage, provides a helpful test case.®* The notion that natural jus- 
tice requirements could apply to a commercial decision to raise (or not to lower) 
domestic mortgage rate seems decidedly odd. The decision is of course one that 
affects hundreds or even thousands of borrowers, and in this respect arguably 
more closely resembles a by-law or statutory instrument than the kind of indivi- 
dual decision to which the principles commonly apply in public law. Legally 
speaking, however, the rate decision is really thousands of individual decisions, 
each within the context ofa single mortgage, but even so the mortgagee company 
would surely denounce as wholly beyond the bounds of contemplation any 
expectation that it would give each borrower a hearing before making a change. 

One way of explaining this reaction would be to point, as does Oliver, to a 
difference between most contractual relationships on the one hand, and the rela- 
tionships of public bodies, and fiduciary relationships, on the other. In the liberal, 
rule-of-law state, the powers assigned to public decision-makers to alter, unilater- 
ally, the rights of subjects are always subject to the expectation that those powers 
be exercised not for the furtherance of the decision-maker’s private or personal 
interests, but in the public interest. This remains true regardless of the breadth or 
precision with which the grant of power is framed. Sometimes, to express this 
disinterested quality, the powers of public authorities are described as fiduciary 
in nature; the usage is of long standing in relation to local authorities, but has also 
been applied to government at the national level In the private sector, outside 
the sphere of such fiduciary relationships, no such expectation attends the use of 
contractual powers. Parties are assumed to be motivated by self-interest, and even 
courts which have relied on concepts such as good faith and reasonableness do not 
require a party to subordinate its legitimate commercial interests to those of the 





182 See in particular Wood v Woad (1874) LR 9 Ex D 190, 196, a case involving expulsion from a ship- 
owners’ mutual insurance club, where Kelly CB based his decision on the fact that the club’s com~ 
mittee was a ‘body of persons invested with authority to adjudicate upon matters involving civil 
consequences to individuals’, a test he justified by referring indifferently to earlier cases in both 
administrative and contractual contexts. 

` 183 ‘Review of (Non-statutory) Discretions’, above n 12, 317. At 317 and 322, Oliver suggests that cor- 
porations will not usually be seen as possessing such interests. 

184 Above n 126. Equitable Life v Hyman, above n 122, can be analysed in the same way. 

185 Per Woolf MR in the Court of Appeal in Equitable Life Assurance Society v Hyman 12002] 1 AC 408, 
416. 
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other party.®° Jessel MR applied this reasoning in Russell v Russell” holding that 
since the defendant was not bound to set aside his own interests when exercising a 
contractual discretion this made nonsense of the application of one arm of natural 
justice, the rule against bias, and hence must negate any presumption of an inten- 
tion that he should be bound by the other, the duty to give a hearing to his con- 
tractual partner. 

Recognition of the selfinterestedness of parties has not, however, as we have 
seen, prevented courts from insisting on genuine and sometimes reasonable deci- 
sion-making in the exercise of contractual powers, and we should think twice 
before accepting it as an easy justification of the exclusion of natural justice prin- 
ciples from commercial contracts. A better explanation can be perceived by con- 
sideration of the test proposed by Buckley LJ in Stephenson v Road ‘Transport 
Union'®® for deciding whether the rules of natural justice applied in a dismissal 
case. 


[W]here one party has a discretionary power to terminate the tenure or enjoyment 
by another of an employment or an office or a post or a privilege, is that power con- 
ditional upon the party invested with the power being first satisfied upon a particu- 
lar point which involves investigating some matter upon which the other party 
ought in fairness to be heard or to be allowed to give his explanation or put his case? 
If the answer to the question is “Yeg then unless, before the power purports to have 
been exercised, the condition has been satisfied after the other party has been given 
a fair opportunity of being heard or of giving his explanation or putting his case, 
the power will not have been well exercised. 


This test brings to the fore the necessary link between natural justice and relevant 
considerations. If it is impossible to identify what considerations are relevant, as 
where an employer may terminate the employment contract at will or a landlord 
refuse consent to assignment for any reason he pleases, the right to be heard has 
nothing to bite on. If however the parties have expressly or by necessary implica- 
tion identified some such considerations, then to the extent that genuine satisfac- 
tion as to those considerations requires the sort of investigation envisaged by 
Buckley LJ, there may be scope for an implication that principles of natural justice, 
too, are to be observed in the exercise of the contractual discretion, notwithstand- 
ing that the parties are understood to act in a self-interested way.’®” 

In cases like Paragon Finance, Buckley LJ’ test is not satisfied. Since the personal 
circumstances of mortgagors are not relevant to a decision whether to raise or 


186 Overlook v Foxtel [2002] NSWSC 17, at [67]; Burger King, above n 101, at [187]. For an apparent 
exception, see Tillmans & Co v SS Knutsford Ltd [1908] 2 KB 385, 406 per Farwell LJ, suggesting 
that a ship’s master, in deciding whether ice made a port inaccessible, had to exercise his discretion 
‘fairly as between both parties, and not merely to do his best for the shipowners, his masters, dis- 
regarding the interests of the charterers’ Even here, the notion that the master would need to hear 
both sides before deciding would surely have seemed ridiculous to the parties. 

187 Above n 174. 

188 [1977] ICR 893, 902, applied in R v British Broadcasting Corporation, ex parte Lavelle [1983] 1 WLR. 23. 

189 Gillen v Laffer (1925) 37 CLR 210, reversed by the Privy Council in Laffer v Gillen [1927] AC 886, 
offers a clear example of a case where the different views of the judges as to the scope of the sub- 
stantive discretion enjoyed by a Minister (under a contract whose key terms were fixed by regula- 
tion) determined whether they would find its exercise subject to principles of natural justice. 
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lower mortgage interest rates, there is no point which should prompt an investi- 
gation by a mortgage lender in which borrowers would have the opportunity to 
put an individual case. In relation to the ‘satisfaction’ and ‘approval cases, the con- 
cern of the parties is with the quality of the product or service, not with the par- 
ticular circumstances which might have caused the plaintiff to fail to achieve that 
quality; such circumstances are, in particular, irrelevant to the question of whether 
the defendant is genuinely dissatisfied or not, if that is the test. A finding that 
principles of natural justice do apply in a commercial relationship by reason of 
Buckley LJ’ test will doubtless be rare. Even in circumstances which appear suited 
to it— business franchise format contracts, for example, containing what are effec- 
tively detailed performance regulations whose breach may attract penalties — par- 
ties may find it more effective to rely on substantive grounds of unreasonableness 
or lack of good faith to impugn decisions unfairly taken.”° The value of this 
approach, however, is that it makes it unnecessary to rely, for an understanding 
of the incidence of natural justice principles in contract cases, on vague notions 
of the self-interest of deciders or the ‘vital interests’ of those subject to decisions. 
It represents, instead, an extension of the logic of decisional standards, derived by 
reference to the imputed intentions of the parties or to an imposed rule of law. 


CONTEXT 


In a series of major contributions to the debate on the boundaries of public and 
private law in Britain,’ Dawn Oliver identifies a principle of ‘considerate deci- 
sion-making’ as innate in the judge-made law of fiduciary relationships and com- 
panies, and deduces from this that the principles of judicial review are not 
essentially public law principles. On this basis she argues that there is no substan- 
tive public law-private law divide (and hence that there should be no division in 
remedies) and that, since judges can impose duties of considerate decision-making 
on fiduciaries and others under their equitable jurisdiction regardless of the par- 
ties’ specific intent, there is no reason why we should not recognise that they may 
likewise have imposed such duties, via judicial review, on administrators regard- 
less of legislative intent. 

In asserting that the technique used by courts to control contractual discretion 
is in essence identical to that which they use to control administrative discretion, 
and that there is a close correspondence between its applications in the two con- 
texts, my argument at once goes further, and less far, than Oliver’. It goes further, 
in that the cases do not give support to Olivers limitations on the application of 
duties of considerate decision-making in contract contexts. The notion that the 
duties only appear when an individual’ vital interests, such as security, status or 
autonomy, are at stake, so that purely commercial contracts, or contracts between 


companies, cannot give rise to them,” is contradicted by a long line of cases from 





190 Asin Burger King, above n 101. 
191 See references at n 12 above. 
192. D. Oliver, ‘Review of (Non-statutory) Discretions’ above n 12, 317. 
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Dallmanv King in 1837” through to the present day. The cases likewise contradict 
Beatson’ suggestion that the common law standards apply only to contract cases 
where a party holds a balancing function between different groups,’ as under 
‘constitutive’ contracts, or contracts providing for third party decision-making 
(as by architects and adjudicators). At the same time my argument is less ambitious 
than Oliver's. The fact that the identification and control of decisional standards is 
an approach to discretion encountered across the whole spectrum of sources of 
discretionary power should make us cautious, rather than confident, about its sig- 
nificance as a mark of the essential unity of these sources. It may be a common 
factor; but highest common factors can turn out to be very low. What may express 
the crucial difference between the sources is the nature of a judicial task that is the 
essential complement to the application of the decisional standards. This is the 
task of identifying and specifying the contractual or administrative purposes or 
concerns that provide the substance on which the tests — of relevant considera- 
tions, proper purpose, proportionality, and even natural justice — can be 
put to work. 

In this respect the contractual and administrative contexts exhibit not similar- 
ity, but difference: though this difference has been disguised by the long main- 
tained judicial claim to be-trying to ascertain, in both contexts, the intention of 
those conferring the discretion. Now that the notion of legislative intention is 
being judicially described as ‘an incantation,” 4 fiction, ó a ‘figleaf’”°” and a 
‘fairy-tale’? and courts are stressing the ‘objective’ character of their search for 
contractual intention,” or recasting it as ‘reasonable expectation’,”” it should be 
easier to see that in undertaking this task courts are attempting to draw a meaning 
out of two radically different kinds of statement. At the root of the dichotomy 
between unilateral and consensual ordering is the principle, basic to our notion 
of the rule of law, that while courts will recognise and enforce rights, and changes 
in rights, resulting from bargains concluded between parties in their own inter- 
ests, they will not recognise such changes flowing from government decisions or 
rule-making in the public interest unless (save in limited and always shrinking 
special cases) those decisions or rules are authorised by legislation.”™ The fact that 
administrative discretion is thus (normally) legislatively expressed, while contrac- 
tual discretion is invented by parties for the purposes of their bargain, bears heav- 
ily on the way the control technique actually works. 

The court in both kinds of case must undertake a process of interpretation and 
construction of words in their context. In relation to administrative discretion, the 


193 Above n 76. i 

194 Beatson, above n 8, 270-271. Beatson qualifies this restriction by suggesting that some employ- 
ment contracts may also be so regulated. 

195 Per Lord Wilberforce in Black Clawson International Ltd v Papierwerke AG [1975] AC 591, 629. 

196 Per Kirby J. in Commonwealth v Yarmirr (2001) 75 ALJR 1582, 1633. 

197 J. Laws, ‘Law and Democracy’ [1995] PL 72, 79. 

198 H. Woolf, ‘Droit Public-English Style’ [1995] PL 57, 66. 

199 ‘[W]hat must be ascertained is what is to be taken as the intention which reasonable people would 
have had if placed in the situation of the parties’: per Lord Wilberforce in Reardon Smith Line Ltd v 
Yngvar Hansen-Tangen SS Co Ltd [1976] 1 WLR 989 (House of Lords), 996. 

200 See Steyn, above n 176. 

201 Case of Proclamations (1611) 12 Co Rep 74. 
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context is furnished by the constitutional process through which the rule contain- 
ing the words conferring the discretionary power is produced. That process will 
ordinarily involve Parliament in enacting either those words themselves or the 
authority to promulgate a rule conferring such power, as where discretion is con- 
ferred by delegated rather than primary legislation. Since prerogative discretions 
became reviewable,” the relevant rule may also be a purely executive production, 
though the scope for such non-delegated executive rule-making is itself limited 
to fields which Parliament has not occupied through legislation.” Construing 
words generated in such a constitutional context necessarily involves the forma- 
tion by courts of views about the relationships of executive and legislature and 
about their own relationship to both of these bodies. Is the discretionary power 
to be read as a genuine delegation by a sovereign and independent legislature to 
the central executive or to a local authority? If so a court, mindful of the deference 
it too owes such a legislature, will surely hesitate to read down words such as ‘if he 
thinks fit’ which appear to manifest an intention to confer a broad subjective dis- 
cretion. Where central government is concerned, the court will also have in mind 
the capacity of the legislature to exercise its own controls over the use of the 
powers it confers, both by way of calling the executive to account and through 
the ultimate threat of withdrawal of support. If however courts come to believe 
that the legislature acts largely at the dictation of Ministers exercising party disci- 
pline,” that Ministers in turn are influenced by the civil servants who are to be 
the recipients of the discretionary powers conferred,” that mechanisms of parlia- 
mentary accountability and control are ineffective,2°° and even that the sover- 
eignty’ of Parliament is in some sense the creation of the judges themselves,” 
who have equal responsibilities’ with Parliament toward the rule of law, then 
the conferment of broad administrative discretion appears as a self-interested 
activity of the executive itself, one whose effects only the courts are in a position 
to control, and one whose legislative disguise (if any) need occasion no special 
deference. Against such a changed background of belief, broad discretions 
are much less likely to be taken at face value, and the super-imposition of judi- 
cially-developed standards of good decision-making on statutory competences 
appears as an expression of an appropriate constitutional relationship, not as a 
challenge to it. 

Clearly there has been such a shift in judicial beliefs, which lies behind the 
remarkable increase in the scope and penetration of judicial review in recent years. 
Not every judge necessarily subscribes to all the propositions which have been 
advanced by those who have expressed themselves extra~judicially in the sources 
cited above, and the relationship between belief, its extra-judicial expression, and 
judicial decision-making is not always direct or obvious. Not all the propositions 





202 A process begun by Laker Airways Ltd v Department of Trade [1977] QB 643. 

203 Attomey-General v de Keysers Royal Hotel [1920] AC 508; R v Secretary of State for the Home Depart- 
ment, ex parte Fire Brigades Union [1995] 2 WLR. 464 (House of Lords). 

204 Hewart, above n 41. : 

205 ibid. 

206 N. Browne-Wilkinson, ‘The Infiltration ofa Bill of Rights’ [1992] PL 397, 397-398. 

207 Laws, above n 197, 86. 

208 H. Woolf, ‘Droit Public ~ English Style’, above n 198, 67—69. 
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which tend to strengthen the judicial propensity to penetrating review may be 
equally true at any given time.” Nonetheless it is to a rethinking of the constitu- 
tional relationship between Parliament, executive and judiciary that we must 
surely ascribe the much more intensive and systematic approach to judicial review 
of administrative discretion that we have witnessed in recent years. 

These constitutional issues of competence, control and trust among the differ- 
ent organs of government bear hardly at all on the context of contractual discre- 
tion. Enforcement of contracts is a central judicial task in which the courts have 
no public rivals. Rules of contract are at the core of the common law. Parliament 
may from time to time intervene, whether in the interests of codification or 
reform, but with the effect — so far as contracts in general are concerned — of mod- 
ifying the rules which parties and courts are called on to apply for themselves, 
rather than of giving the executive any delegated decision-making competence 
in the field. Legislative rules aimed at rectifying particular problems of informa- 
tion asymmetry, unequal bargaining power, and similar problems may displace ` 
the common law tests in relevant cases, but it is not obvious that they have altered 
judicial attitudes to discretion in general." Statutory regulation of particular 
fields of economic activity may of course make contracting in those fields subject 
to detailed rules which themselves frame and restrict the discretion of contracting 
parties, and in some cases elements of such a regulatory regime (such as an obliga- 
tion on a privately-owned utility to provide service) may be a potential source of 
implied terms limiting otherwise broad contractual discretions.*" Where the con- 
tent of the contract is itself largely determined by statute or regulation, the ques- 
tion becomes one of whether contract interpretation norms have any scope to 
operate at all.” These hybrid situations call for special attention in the context 
of discussion of the public-private divide, but are of little relevance to the devel- 
opment of the courts’ general view of the contractual discretions that parties 
design for themselves. That view of course is not monolithic. Just as it is clear that 
some judges are more impressed than others by the constitutional arguments for 
more intensive judicial review, so too some judges are more disposed than others 
to detect unexpressed, or obliquely expressed, intentions or expectations of parties 
to contracts.”” But if the key division in contractual interpretation is between 
those who see transactions as predicated on an ethic of self-reliance and those 
who presuppose an ethic of co-operation,“ there is no reason to assume that 
intensive judicial reviewers will be vigorous impliers of terms, or that the con- 





209 Today for example there is reason to think that bipartisan policies seeking to reduce the homo- 
geneity of civil service careers and recruitment, and security of tenure at the highest levels, may 
have diminished the influence of civil servants over Ministers of which Hewart complained in the 
1920s. 

210 Collins’ contrary statement that ‘[w]ith the assistance of the legislature, the courts have begun to 
evolve principles for the review of the exercise of unfettered discretionary powers’ (above n 9, 231) 
takes no account of any of the earlier cases. 

211 As in Timeload Ltd v British Telecommunications plc [1995] EMLR. 459 (CA). 

212 See Daintith, Willoughby and Hill, above, n 4 (on petroleum production licences whose terms 
must generally comply with model clauses promulgated under Petroleum Act 1998, s 4(1)). 

213 Compare, for example, Mance LJ’s painstaking construction of an implied term in Gan, above n 
117 at [32-78], with Sir Christopher Staughton’s robust rejection of it at [88-99]. 

214 R. Brownsword, Contract Law: Themes for the 21" Century (London: Butterworths, 2000) 15~22. 
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trary relationship will hold. There is thus nothing strange about the fact that, as 
the date range of our cases shows, the recent intensification of judicial review 
should have had no parallel in the area of contractual discretion. 

To give an idea of the significance in practice of this basic contrast between 
unilateral and consensual ordering, let me enumerate a number of specific differ- 
ences flowing from the nature of the legal material from which courts have to 
ascertain the concerns and purposes of contracts on the one hand and of legisla- 
tion (including executive legislation under the prerogative) on the other. 

First, putting the discretionary power in the context of the whole transaction is 
a natural and long-established move in the environment of contract law. A major 
purpose of contract law is after all to enable parties to economise on bargaining 
costs by providing them with ready-made rules on a wide range of matters for 
which they would otherwise have to stipulate expressly. Implication of contract 
terms to set limits to the exercise of discretions needed to cope with uncertainty 
is a natural outgrowth of this process, and one where the courts have a natural 
advantage in that they can make their ruling in a concrete decision situation which 
the parties might not have been able to foresee when designing the discretion. 
Where statutes are being interpreted, such a judicial gap filling function is much 
harder to reconcile conceptually with the notion of a sovereign legislature which is 
(or perhaps rather was) assumed to approve everything it does not forbid.?"° 

Second, finding guidelines to limit contractual discretions is a task eased by the 
fact that such discretions tend not to fall at the very centre of the contract. If they 
do, so that one party may in effect choose whether to perform or not, a court is 
likely to find that there is no agreement definite enough to ground an intent to 
create binding contactual relations.” Hence in contract cases there is generally a 
defined central purpose to which specific discretions, albeit perhaps cumulatively 
of crucial importance, can be individually related.”” In the British legislative tra- 
dition, where statutes are vehicles not for the expression of policy but for the pro- 
vision of legal underpinnings for policy and the removal of legal impediments to 
its implementation, broad discretions lacking such reference points are a com- 
monplace matter, and an overarching substantive purpose may be correspond- 
ingly more difficult to discern. 

A third structural feature of contractual ordering for which public decision- 
making could until very recently offer no counterpart is that of reciprocity 
between the parties. The sense that both parties should be getting something out 





215 C. Forsyth, ‘Of Fig-Leaves and Fairy-Tales: The Ultra Vires Doctrine, the Sovereignty of Parlia- 
ment and Judicial Review’ [1996] CLJ 122, 139~140, For an evaluation of this position and attacks 
upon it, see A. Halpin, “The Theoretical Controversy Concerning Judicial Review’ (2001) 64 
MLR 500. 

216 As in early cases involving vague promises of payment for work to be done: see Taylor v Brewer 
(1813), 1 M and S 290; Roberts v Smith (1859), 4 H and N 315; compare Bryant v Flight (1839), 5 M 
and W 114. In some cases of ‘core’ discretions, such as those that gave rise to the ‘fundamental 
breach’ doctrine (above, pp. 575-576), it may not be in the interests of either party to argue that 
there is no contract. For a telling example, see Boland Bank Bpk v Steele, 1994 (1) SA 259 (T) (cited 
by Cockerell, above n 8, at 35, 52), where a variable-rate mortgage was sustained by the judge 
against a claim that it was void for uncertainty, on the ground that the power to vary rates had to 
be exercised in a reasonable manner. Compare Paragon Finance, above n 126. 

217 The Vodafone case (above n 101) offers a good illustration. 
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of a deal, even one which gives one of them wide discretionary powers, is a help- 
ful guide to judicial interpretation, though one which most courts have used with 
great circumspection, avoiding such slippery slopes as are presented by notions 
such as ‘inequality of bargaining power,” and showing sensitivity to less obvious 
advantages that a party might derive from submitting to a broad discretion, as 
well as the more obvious disadvantages.” As between the holder and the subject 
of administrative power, there can be no such reciprocity — or at least, none that 
can be acknowledged in legislative terms as opposed to experienced in the prac- 
tice of administration.” Since the Human Rights Act 1998, however, if not 
before, the administrative subject is acknowledged to hold a range of basic rights 
whose enjoyment must in some way be balanced against the purposes of the 
administration and the particular means chosen, in the exercise of the relevant 
discretion, to advance them. The Act in some sense captures the mutual interest 
of both subject and government in the simultaneous preservation of basic rights 
and advancement of public policy through the exercise of the relevant adminis- 
trative discretion, an interest which may even be expressed, at the political level, in 
the language of bargain (‘trading privacy for security’ is a currently relevant 
example). 

Fourth, there is no basis for claiming that the primary role in the control of 
contract discretion belongs elsewhere than in the courts. The notion that decisio- 
nal standards in administration were more the concern of Parliament — in its func- 
tion of calling Ministers to account or supervising the making of delegated 
legislation — than of the courts undoubtedly inhibited judicial development in 
this area over many years.” Courts have never had to deal with an obstacle of this 
kind in the contract context, save in the much more specific case where the con- 
tract itself provides for third party determinations by other persons.” The issue 
of a possible alternative to judicial control of discretion can normally be posed 
only in terms of whether competition, or the market, could by itself keep the 
possessor of discretion within the bounds of reasonableness or good faith, and this 
is a question which courts themselves must determine in trying to implement the 
intentions of the parties. Undoubtedly, market developments will shape and 
change the contract context. The rise, in particular, of complex long-term trading 
arrangements, such as business franchises, is likely to produce a greater resort to 








218 The need for caution is illustrated by the facts in the Tredegar v Harwood litigation (above n 144, 156) 
on its face a dispute between a powerful landlord and a single private leaseholder, in fact an argu- 
ment between that landlord and local building societies as to which of them was to be entitled to 
select the insurers of the leased properties. 

219 Collins, above n 9. 

220 See generally G. Winter, ‘Bartering Rationality in Regulation’ (1985) 19 Law and Society Review 219. 
Legislative provision for express agreements between government and individuals or corpora- 
tions raises other kinds of issue. 

221 For express judicial references see eg Institute of Patent Agents v Lockwood [1894] AC 347, per Lord 
Herschell, LC.at 357; Johnson (B) and Co (Builders) Ltd v Minister of Health [1947] 2 All ER 395, per 
Lord Greene MR at 400. 

222 Though this has sometimes caused confusion about how discretions in such contracts were to be 
dealt with: see Northern Regional Health Authority v Crouch (Derek) Construction Co [1984] QB 644 
(Court of Appeal), overruled by the House of Lords in Beaufort Developments (NI) Ltd v Gilbert- 
Ash (NI) Ltd [1999] AC 266. 
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discretionary powers in contract as one way of managing uncertainty. While this 
may make discretion a bigger issue, it does not in itself dictate any change of 
approach. The current judicial attitude towards the market as a discipline for the 
control of contractual power appears to be one of acknowledging its significance, 
while never explicitly trusting it to carry the full weight of necessary control?” 
From time to time defendants in contract discretion cases have argued that com- 
petition in their particular market is enough to ensure that they treat their clients 
correctly, so that there is no basis for saying that the implication ofa term restrict- 
ing a wide discretion is necessary.“ Such arguments will be weighed carefully, 
but I have not found any case in which this proposition was adopted as part of 
the ratio of the decision. Part of the reason for this is doubtless that discretionary 
powers most commonly crop up in contracts where the individualised nature of 
the relationship or of the goods or services to be provided secures some insulation 
from competitive pressures, particularly once the parties have embarked upon 
performance.” In general, however, while judges’ attitudes to the discipline of 
the market and the degree to which it should underpin contract law may well 
evolve,””° there is no reason why such evolution should correspond to changes 
in attitudes to executive power. 


CONCLUSION 


The position I have sought to establish through the review and comparison in the 
previous sections is that while the judicial technique for the control of discretion is 
today common to both administrative and contractual discretion, the contexts in 
which that technique falls to be applied are radically different. This common set of 
decisional standards exists alongside the necessity to identify a general purpose or 
design to guide their application, in materials — private agreements on one hand, 
legislative statements on the other — of a fundamentally different nature. In con- 
sequence the fact (or the realisation of the fact) that a common technique is being 
applied is not of great significance to arguments about the degree of separation 
that should be maintained between public law and private law, whether in terms 
of remedies or of substantive concepts. In contrast, the awareness that judicial rea- 
soning proceeds along the same lines, whether the discretion to be considered is 
conferred by a commercial contract, or by a piece of regulatory legislation, or 
indeed as an element of a fiduciary relationship, is of assistance in assessing general 


223 Compare Atiyah’s suggestion that the development of the ‘classica? 19" century law of contract 
was tempered by continuing judicial hesitations about a full commitment to laissez-faire thinking: 
P Atiyah, The Rise and Fall of Freedom of Contract (Oxford: Oxford University Press 1979) 404-405. 

224 See eg Braunstein v The Accidental Death Insurance Co, above n 82, 794, and in particular Paragon 
Finance ple v Staunton, above n 126, 258-261. 

225 On the economics of such contracts see O. Williamson, “Transaction-cost economics: the govern- 
ance of contractual relations’ (1979) 22 Journal of Law and Economics 233. 

226 Though note the suggestion that greater reliance by government on contract law as an economic 
and social steering mechanism of the ‘post-regulatory State’ may over time require contract law to 
absorb new social values ~ which could suggest new bases for restriction of contractual discre- 
tions: H. Collins, ‘Regulating contract law’ in C. Parker, C. Scott, N. Lacey and J. Braithwaite 
(eds), Regulating Law (Oxford: Oxford University Press, 2004) ch 1, 28-30. 
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judicial attitudes to discretion in these contexts, in that one of the possible vari- 
ables — technique — can be eliminated. 

To illustrate this point we can return briefly to the examples with which this 
paper began.” The first, it will be recalled, is an Australian Ministerial direction 
issued under legislative authority, as part of a scheme providing for private com- 
panies to explore for and produce oil and gas on the basis of a statutory authorisa- 
tion;””8 the second is drawn from a private Scottish mining contract. While the 
first clause has not been the subject of judicial interpretation, the second was the 
subject of the decision in Montgomerie v Carrick?” Here it was held that in the 
exercise of the power the mineral landlord must act reasonably and that an arbiter 
appointed under the contract had been entitled to find that a refusal to allow the 
sinking of a pit in a given area had not, in the circumstances, been reasonable. In 
reaching this conclusion the court noted that the ‘primary stipulation’ of the con- 
tract was that the tenant should have power ‘to work pits where convenient’ and in 
general ‘to erect and fit up such works of every description as may be thought 
necessary for the proper working and carrying away of the said coal?”*° It also 
took account of such facts as that the remaining coal under the lease could not 
be got other than by a new pit or pits in the area to which the landlord had 
objected, that the arbiter had found the proposed site to be the most convenient 
for the landlord as well as for the tenant, and that the landlord was being remun- 
erated not by a royalty but by a fixed rent: in other words, he would be paid the 
same even if he made it difficult to maintain production under the lease. The 
weight of these circumstances made it unnecessary for the court to decide what 
considerations would have justified a refusal by the landlord: the latter did not 
advance any. 

Some of the factors in Montgomerie v Carrick cannot be replicated in assessing 
possible judicial treatment of the Australian drilling approval clause. The Austra- 
lian statute has no provision for arbitration, and government will usually derive 
greater financial benefit from allowing maximum production than from prevent- 
ing it?” Suppose nonetheless that a decision were taken to refuse approval to drill 











227 For convenience I reproduce these here: 

An application for approval to drill a new exploration or development well, or to re-enter an 
existing exploration or development well shall be made in duplicate not less than one month or 
such other period as is approved prior to the commencement of the operation, and such an 
operation shall not be commenced without prior approval. 

If any other pits should be required other than the two in part sunk, then the [mineral lessee] 
shall have power to sink another pit, or other pits, as aforesaid, but only in such a situation, or 
such situations, as shall have been previously approved of in writing by [the landowner]. 

228 Elsewhere private companies normally operate ce some form of contract with the state: for the 
common forms of concessions, production sharing agreements and service contracts see, as a con- 
venient recent source, E, Smith et al, Materials on International Petroleum Tiansactions (Denver: Rocky 
Mountain Mineral Law Foundation, 1993) Part II. On why Australia adopted a purely administra- 
tive regime, see T. C. Daintith, Administering the Petroleum (Submerged Lands) Act: too much 
discretion or too little?’ [2004] AMPLA Yearbook 1, 6-7. 

229 Above n 3. 

230 At 1392~1393 (judgment of the Lord Ordinary). 

231 Most offshore production is not subject to royalty, but to the payment of a special tax (Resource 
Rent Tax). An area rental, not dependent on production, is also payable on acreage subject to a 
production licence. 
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a well or wells which were essential to secure economic production. The discre- 
tion whether or not to approve is one which might well be described as unfet- 
tered: no guidelines for its use appear in the direction itself, which is made under 
the broadest possible statutory delegation.”** Courts in Australia as in the United 
Kingdom will not however accept even discretions like these as simply unreview- 
able,” and a blanket and unmotivated refusal to allow drilling would almost cer- 
tainly meet the fate of the landlord’s decision in Montgomerie v Carrick. In the place 
of the ‘primary stipulation of the contract’ we can, after all, find the statutory 
terms of the production licence, authorising its holder to ‘recover petroleum in 
the licence areg and ‘to carry on such operations and execute such works as are 
necessary’ for that purpose;”* allowing a blanket refusal to drill would permit 
the government to stultify its own authorisation.” Once this possibility is elimi- 
nated, however, the task of discovering statutory purposes by reference to which a 
particular motivation for the exercise of the power might be held legitimate or 
otherwise is one of great difficulty. The Act contains no general statement of pur- 
pose. It does contain a wide range of substantive provisions indicating state con- 
cern about such issues as safety of operations, avoidance and control of pollution, 
the interests of fishermen, protection of the environment, the achievement of the 
maximum effective recovery of petroleum, Australias international rights and 
obligations, and other matters including terrorism. None of these is directly 
linked to this specific control of drilling, but government would surely argue that 
any of them would rank as a consideration relevant to the exercise of that power, 
even with the damaging effects I have postulated. On the other hand a licence- 
holder would doubtless seek to confine relevant considerations to those most clo- 
sely linked, in the design of the Act, regulations and directions, to the 
drilling control itself; and to point to the fact that the direction containing 
it appears in a part of the Schedule of Specific Requirements essentially concerned 
with health and safety: thus for example ruling out economic motives as 
illegitimate.”*° 








232 A direction such as this may be given wherever a regulation could have been made (Petroleum 
(Submerged Lands) Act 1967, s 101(1)), and regulations may prescribe ‘all matters that by this Act 
are required or permitted to be prescribed or are necessary or convenient to be prescribed for 
carrying out or giving effect to this Act’ {s 157(1)), and ‘may make provision for securing, regulat- 
ing, controlling or restricting’, among other things, the exploration and recovery of petroleum (s 
157(2)(a) and (b)). 

233 See for example the remarks of Mason J. in FAI Insurances Ltd v Winneke (1982) 151 CLR. 342 at 368. 

234 $52. 

235 Even judicial acquiescence in this position cannot be entirely ruled out. The authority is expressed 
to be 2e to this Act and the regulations and in accordance with the conditions to which the 
licence is subject’, and a Schedule of Requirements containing directions like the one under dis- 
cussion is incorporated as a licence condition. In the rather different United States context, where 
rights to explore and produce offshore are based on a lease but subject to extensive control by 
regulations, the Supreme Court has held that the lease is no more than a exclusive authorisation 
to apply for the various regulatory permissions required (including permission to drill): Secretary of 
the Interior v California, 464 US 312 (1984). Systematic refusal of such permissions, however, will 
constitute repudiation by government of the lease contract: Mobil Oil Exploration and Producing 
Southeast, Inc v United States, 530 US 604; 120 S Ct 2423; 147 L Ed 2d 528 (2000). 

236 A formal problem with this argument is that the Schedule is a purely administrative device, col- 
lecting a large number of directions each of which is, notionally, separately made under powers 
conferred by s 101 of the Act. 
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In practice I suspect that the reviewing courts choice between these very differ- 
ent alternatives would reflect its view of the fairness and reasonableness of the 
decision in the light of all the surrounding circumstances, and perhaps also its 
members’ position on the general question of intensity of judicial review as reflect- 
ing appropriate relationships between judiciary, legislature and executive.” 
These choices and preferences do not present themselves in the same way in the 
contract context. The logic of exchange makes it possible for courts to confine 
their search for relevant considerations within the bounds of the parties’ economic 
interests in this particular transaction, which are much narrower than the range of 
interests of potential concern to government.”* While it might be within the 
reasonable expectations of parties to a private mining contract that the landlord 
should use powers over the location of pits to protect, say, his interest in being able 
to use the land surface for other productive purposes, the same could hardly be 
true, even today, of their use in pursuit of a personal conviction as to the dangers 
of global warming. Again, some judges are willing to leave contract parties more 
autonomy than are others, but the values that might dictate this choice are of a 
different character from those that shape attitudes to judicial review of adminis- 
trative action.”” 

In 1979 I tried to show how the mechanism of contract could, in the hands of 
government, be a regulatory tool that might in various circumstances offer an 
effective substitute for what we now know as conventional, or command and 
control’, regulation.” In arguing that the effects of this substitution on judicial 
control of government might be less dramatic than might be feared, I noted cer- 
tain correspondences between the administrative and contract case-law without 
proposing the kind of unified analysis offered here. Today, the notion of alterna- 
tives to regulation’, and of contractual, or contract-like, arrangements as one 
among these alternatives, is a commonplace in the literature of public law and 
administration,” and most of us are at ease with the idea that private ordering — 
notably through so-called self-regulation — may be the functional equivalent of 








237 Above, 584-586. It should however be recalled that Australian courts, unlike their United King- 
dom counterparts, have long possessed a constitutional jurisdiction, so that these relationships are 
objectively different. 

238 Cf the remarks of Justice Kirby, of the Australian High Court: 

A written contract is typically an agreement between a small number of identified parties 
(commonly only two), to be bound to certain legal consequences in terms that they mutually 
agree upon. A statute, or law made under statute, ordinarily has a much wider application. It is 
addressed to he entire community affected. Further, a statute typically has not only a wider 
ambit and application. It also generally enjoys a longer duration and typically, more coercive 
consequences in the case of a breach. 

M. Kirby, ‘Towards a Grand Theory of Interpretation: the case of statutes and Contracts’ a paper 
given to the joint conference of Clarity and the Statute Law Society, Cambridge, 13 July 2002, 
8-10. 

239 Above n 214. 

240 Above n 10. 

241 See T. C. Daintith, ‘Regulation’ in International Encyclopedia of Comparative Law, vol XVII, ch 10 
(1997), G. R. Baldwin and M. Cave, Understanding Regulation: Theory, Strategy and Practice (Oxford: 
Oxford University Press, 1999) ch 4; S. Breyer, ‘Analyzing Regulatory Failure — Mismatches, Less 
Restrictive Alternatives, and Reform’ (1978-79) 92 Harv L Rev 547; R.. Howse J. Prichard and M. 
Trebilcock, ‘Smaller or Smarter Government?’ (1990) 40 U Toronto LJ 498; Better Regulation 
Task Force, Imaginative Thinking for Better Regulation (London, 2003). 
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public control.” Private power can do the work of public power, may be struc- 
tured in a similar way, and may require a similar judicial approach to its control, 
but it is still not the same as public power. The distinctiveness of the public and 
private institutions through which discretionary power is conferred and struc- 
tured must continue to be acknowledged. 








242 B. Bercusson, ‘Economic Policy: State and Private Ordering’ in T. C. Daintith (ed), Law as an 
Instrument of Economic Policy: Comparative and Critical Approaches (Berlin: W. de Gruyter, 1988) 
359-420. 
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Evading Enron: Taking Principles Too Seriously In 
Accounting Regulation 


David Kershaw” 


The UK’s regulators and accounting profession are at one in their assessment of why the UK. 
avoided its Enron: the UK’ approach to accounting regulation is principles-based in contrast to 
the rules-based approach taken in the United States. According to this position, the UK has its 
principles-based regulatory technique to thank for keeping the integrity of its markets intact 
during the infectious greed of the 1990s. This article is an inquiry into the effect and validity of 
this claim. It investigates the effect that this claim has had upon structuring the UK's post-Enron 
regulatory process and provides a close analysis of UK and US accounting regulation to deter- 
mine whether the UK’s regulation is in fact distinctively principles-based. It concludes that the 
structuring effect of the claim was considerable, diverting the reform process away from some of 
the US's most important Enron lessons. This is of particular concern as the article also concludes 
that the claim is without foundation. 














INTRODUCTION 


Following several high profile corporate and audit failures in the United States, 
most notably in relation to Enron and WorldCom, scholars, regulators and busi- 
ness persons in the United Kingdom have nervously asked whether similar fail- 
ures could happen here. As the UK’s business and investment community 
participated in the excesses of the 1990s technology bubble, when delusional opti- 
mism was substituted for financial fundamentals, intuitively one would expect 
the UK to pay a similar price for failing to abstain. Thus far, UK corporate and 
audit failures of such magnitude have not materialized. 

The UK’s comparative success in avoiding large scale corporate and audit fail- 
ure has prompted scholars and regulators to ask whether this comparative success 
is the product of good regulation or of good fortune. Is there some unique or 
distinctive aspect of the UK’s regulation of corporate governance or accounting 
that disincentivised or blocked the types of behaviour that led to the US's audit 
failures? Within this framework of positive causation, the investigation focuses on 
regulatory difference and, once identified, it is tempting to see such difference as 
the cause of the UK’s comparative success. 

Two accounts of the UK’s comparative success have garnered widespread 
approval. First, the UK experienced its Enron approximately 10 years ago when 
faced with the Polly Peck, Maxwell and BCCI scandals. This, it is claimed, 
enabled the UK to put in place cutting edge governance and accounting reforms 
that protected the integrity of our markets when pressured by the infectious greed 








*School of Law, University of Warwick. My thanks to Kern Alexander, Marlies Braun, Matt Cowie, 
Brett Carron, Alison Kershaw and Richard Moorhead for comments on earlier versions of this paper 
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of the 1990s.' Secondly, in part a function of the 1990s reforms,” our accounting 
regulation, in contrast to US regulation, is distinctively principles-based rather 
than rules-based. Rules, it is argued, allow auditors to focus on form and not on 
substance, to be compliant with the regulation whilst avoiding its spirit. Had the 
auditors in Enron and WorldCom paid attention to the spirit underpinning the 
US rules-based regulation it is unlikely that we would have seen such catastrophic 
failures. This UK response to US audit failure submits that it is the principled form of 
UK regulation that kept our markets intact.’ 

This article is an inquiry into the effects and accuracy of this UK principles 
superiority claim. The first part of the article looks at the rationale for, and the 
widespread consensus in governmental, professional and business circles about 
the validity of, the principles superiority claim. The article then investigates the 
structuring effect that the principles superiority claim has had on the UK’s 
response to the recent US accounting scandals. It argues that the identification of 
principles-based regulation as an important factor in the UK’s comparative success 
has moulded the posture, the focus and the scope of the UK’s post-Enron regula- 
tory review. The article shows that the principles superiority claim is central to the 
credibility of the regularly rehearsed assertion that the UK's pre-Enron regulatory 
framework was already at the forefront of best practice. In addition, the article 
submits that the principles superiority claim’s focus on the form of regulation as 
a central factor in US audit failure, rather than on the auditors’ application of the 
regulations, refracted the focus of the reform process away from a wider ranging 
review of the regulatory underpinnings of professional good practice and the les- 
sons that could be drawn from the US in this regard. This focus on form enabled 
the review process to complete its work without serious consideration of one of 
the most important and, for the UK, pertinent US lessons, namely, that the prob- 
ability of audit failure is a function of the costs and benefits to auditors of pleasing 
their clients by acquiescing to managements’ accounting demands. If develop- 
ments in the market for audit services increase the aggregate benefits to auditors 
of acquiescence, whilst regulatory changes decrease the potential costs of such 
acquiescence, audit failure will increase. Several US market developments and 
regulatory changes that may have tilted this market/regulatory balance towards 
encouraging acquiescence have, this article submits, been replicated in the UK. 
However, the review process did not consider their current or latent impact, if 
any, in the UK’s system of accounting regulation. Accordingly, without the prin- 
ciples superiority claim, this article submits that the UK’s post-Enron review pro- 
cess would not only have been less confident without a credible best practice 
starting point, but, in addition, the focus and scope of its review would have been 
very different. Much, therefore, rests upon its validity. 





1 See for example, the Co-ordinating Group on Audit and Accounting Issues (CGAA), Final Report 
(URN 03/567, January 2003) (CGAA Final Report) 4-5. The CGAA% Interim Report (URN 02/ 
1092, July 2002) para 2.11 notes that ‘there have been substantial [regulatory] changes for the better 
over the past decade. . . these arrangements are widely seen as successful’. 

2 See D. McBarnet and C. Whelan, Creative Accounting and the Cross Eyed Javelin Thrower (Chichester: 
Wiley, 1999) 137. 

3 This comparative claim about the difference between UK and US accounting regulation is 
referred to in this article as the UK principles superiority claim or the principles superiority claim. 
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Through a close analysis of UK and US accounting regulation, the remainder 
of the article interrogates the claims validity. The article asks, from a theoretical 
perspective, in what circumstances does the use of rules as a regulatory form 
increase the likelihood that in applying those rules the spirit of the rules can be 
lost or avoided. That is, when does the use of rules in regulation render a regula- 
tory system rules-based? This analysis provides an analytical framework through 
which to view and assess UK and US accounting regulation. Using this frame- 
work, the article then proceeds to provide a close analysis of the different ways in 
which UK accounting regulation, as compared with US regulation, could be 
understood as distinctively principles-based and demonstrates that the claim is 
wholly without foundation and that the UK’s post-Enron regulatory review and 
response is one based upon a false pretence. 

As a by-product of this analysis, this section shows that in the case of Enron 
neither the applicable principles nor the rules provided by US accounting regula- 
tion got in the way of egregious and misleading accounting treatments. Both prin- 
ciples and rules should have guided US auditors in the application of accounting 
regulation, but they did not. This shows, as William Bratton convincingly argues, 
that the accounting crisis in the US is ‘not for the most part a problem concerning 
the relative merits of rules and standards in the drafting of statutes. It is instead a 
problem of professional practice in a regulatory system made up of both’. 


A MATTER OF PRINCIPLES 


The UK principles superiority claim is a comparative claim, as against the United 
States, about the extent to which UK financial regulation distinctively requires 
accounting decision-making to be governed by principles rather than specific 
rules. It is not a claim that the UK’s system of accounting regulation has no rules, 
rather that it is grounded in principles that control auditor decision making and 
the application of any rules. 

The UK principles superiority claim relies on the following rationales.” First, 
the claim is about the objective or goal of the principle getting lost in the midst of 
the rules. The specificity of rules can allow a decision-maker (the person applying 
the rule), such as an auditor, to report a transaction in formal compliance with the 
rules without paying due regard to the spirit or principle underlying such rules: 
the reason why it was introduced in the first place. For example, a principle to 
report the economic reality of a transaction may be avoided if that principle is 
instantiated in detailed rules that focus on the possible elements of such a reality 
and in applying the rules the decision-maker is not required to consider the 
underlying principle. In contrast, if one is required to apply the principle itself, 
the decision-maker has no way of avoiding the spirit. Secondly, the principles 
superiority claim is also about the ability to adapt to change. Detailed rules are 








4 W.W. Bratton, ‘Enron, Sarbanes-Oxley, and Accounting: Rules versus Principles versus Rents’ 
(2003) 48 Villanova L Rev 1023, 1055. 

5 See generally, D. McBarnet and C. Whelan, ‘The Elusive Spirit of the Law: Formalism and the 
Struggle for Legal Control (1991) 54 MLR 848, 850-851. 
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fashioned in a proximate relationship to existing economic and financial practices. 
Accordingly, they are often difficult to apply to innovative financing structures. 
Principles on the other hand are more dynamic, they are not fashioned by specific 
practices and are, therefore, easier to apply to new financing structures that would 
circumvent specific rules. As the Secretary for Trade and Industry has argued, 
‘principles permit regulation to adapt to a rapidly changing world in a way that 
is enormously difficult for a rules-based approach’® 

This claim about the superiority of the UK’s principles-based approach has been 
made repeatedly in the post-Enron autopsy both in the UK and in the US. The 
Association of British Insurers in a Memorandum to the Treasury Committee on 
the Financial Regulation of Public Limited Companies submitted that ‘UK prac- 
tice differs from that of the US in that it is more flexible and less rule- 
bound’.’ The Confederation of British Industry in its submission to the Treasury 
Committee similarly argued that the US approach is a 4 legalistic and tick box 
approach to financial reporting and corporate governance, based on an array of 
detailed rules, whereas the UK approach is based on a set of principles which form 
the framework against which the detailed standards are drawn up’? The Institute of 
Chartered Accountants in England and Wales’ (ICAEW) have argued that ‘the Uni- 
ted States financial reporting model places far more emphasis on extensive rules 
and regulations. This focus on detailed rules can encourage compliance with the 
letter of the law rather than the spirit? The financial press have largely” concurred 
with this point of view. For example, London and Peel in the Financial Times argue 
that ‘the complexity arises because US financial reporting, unlike that of the UK 
and other countries, is based on detailed rules rather than on broad principles . . . 
the problem of highly prescriptive rules is that they can encourage companies to 


concentrate on complying with the letter of the law rather than its spirit.” 





6 Patricia Hewitt MP, Secretary of State for Trade and Industry, Speech given at a conference on 
‘Using Law to Promote Competitiveness and Enterprise: Will Corporate Law Reform Deliver?’ 
(July 2002) at hetp://www.law.cam.ac.uk/cccl/Keynotespeech.pdf (last visited 23 March 2005). 

7 Memorandum submitted by the Association of British Insurers to the Treasury Committee 
Inquiry into the Financial Regulation of Public Limited Companies (Treasury Committee Sixth 
Report of Session 2001~2002) (hereinafter, Treasury Committee) at http://www.publications. 
parliament.uk/pa/cm200102/cmselect/cmtreasy/758/758ap04.htm (last visited 23 March 2005). 

8 Memorandum submitted by the Confederation of British Industry to the Treasury Committee, 
para 18 at http://www.publications.parliament.uk/pa/cm200102/cmselect/cmtreasy/758/758map 
10.htm (last visited 23 March 2005). 

9 Memorandum submitted by the ICAEW to the Treasury Committee at http://www.icaew.co.uk/ 
index.cfin? AUB=TB2L.31988, MNX1_319887 Audit (last visited 23 March 2005). Peter Wyman, 
then Chairman of the ICAEW, attended several meetings of the CGAA during the preparation of 
the Interim and Final Reports as a representative of the Consultative Committee of Accountancy 
Bodies. 

10 There are a limited number of dissenting voices in financial journalism, See for example, 
R. Paterson, ‘Financial Reporting: A Matter of Principle’ (2003) 131 Accountancy 98. 

11 S. London and M. Peel,"The Holes in Gaap’ Financial Times 17 January 2002. Making similar argu- 
ments, see also R. Bruce, ‘Cultural Notes for the Ledger: The Enron/Andersen saga underlines 
that the profession in America is fundamentally different from the UK’ Financial Times 21 March 
2002; M. Dickson, “WorldCom: the UK should not feel too smug’ Financial Times 27 June 2002; B. 
Holmes, ‘Accounting Crisis- WorldCom: Could it Happen Here?’ (2002) 130 Accountancy 18; 
‘Could Enron et al Happen over Here?’ (2002) Funds International 11. 
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These arguments have been well received within the Department of Trade and 
Industry. In July 2002, Patricia Hewitt, the Secretary of State for Trade and Indus- 
try, argued that the events at WorldCom and Enron show how our principles- 
based approach is preferable to rules-based’ (sic)? In the same month, Melanie 
Johnson, then Parliamentary Undersecretary of State for Trade and Industry and 
a member of the Co-ordinating Group on Audit and Accounting issues, noted in 
response to a parliamentary question that ‘our systems appear to be more robust 
than those of the United States. Indeed, the UK’s principles-based regime is a 
more effective basis for accounting than the rules-based system of the 
United States. The Co-ordinating Group on Auditing and Accounting 
Issues, which was set up by the Department of Trade and Industry and the 
Treasury in 2002 to review audit and accounting regulation, similarly endorsed 
the principles superiority claim. Indeed the claim provides the starting point for 
the CGAAs analysis and conclusions.“ Its summary recommendations” start 
with a commitment to the principles based approach; its more detailed views on 
financial reporting similarly commence with an endorsement of the principles- 
based approach and a comparative observation that the principles-based approach 
is & particular strength of the UK and international approaches to standard 
setting’. 

The claim that the UK has a superior principled-based approach to accounting 
regulation, and that this approach had been important in warding off accounting 
failure, dovetailed with US regulators’ post-Enron crisis of confidence about 
the nature of US generally accepted accounting principles (US GAAP). Indeed, 
the Chairman of the US Securities and Exchange Commission (SEC), in the 
immediate aftermath of Enron, made similar arguments to those made by UK 
ministers, regulators, review bodies, the accounting profession and the financial 
press. Chairman Pitt, in his testimony to the US House of Representatives Com- 
mittee on Financial Services, argued that present day accounting standards encou- 
rage auditors to “check the boxes” to ascertain whether there is technical 
compliance with applicable accounting standards’ and that US GAAP should 
move toward a ‘principles-based set of accounting standards, where mere compli- 








12 See Hewitt, n 6 above: Following the release of the CGAA Final Report Patricia Hewitt was 
reported as arguing that ‘Britains accounting and auditing standards were in many respects better 
than those in the US’ (‘Controversial Accounting Reforms Ruled Out by Hewitt’ Financial Times 
30 January 2003). 

13 Quoted in M. Posner, ‘Questions in the House: Accounting Standards’ (2002) 23 (4) Credit Control 
30. 

14 The Interim CGAA Report emphasised the fact that UK. financial regulation was principles- 
based: at para. 6.3 the CGAA note that ‘much has been made of the differences between UK and 
International standards, and those in the USA, with the emphasis here on the need . . . for stan- 
dards that emphasise broad principles and economic substance, over legal form, rather than adher- 
ence to detailed rules’; at para. 6.4 the Interim Report notes that ‘US standards rely much more on 
detailed rules’; at para. 6.5 the CGAA ‘endorse the need for accounting standards to maintain 
emphasis on ‘substance over form! as currently in the UK... This is a particular strength of the 


UK and international approaches to standard setting’. 
15 CGAA Final Report, 13. 
16 ibid 56. 
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ance with technical prescriptions is neither sufficient nor the objective.” Further- 
more, Section 108(d) of the Sarbanes Oxley Act of 2002, which introduced the 
first wave of post-Enron regulation, instructed the SEC to carry out a study on 
the adoption in the United States ofa principles-based accounting system.” Simi- 
larly, the US accounting standard setter, the Financial Accounting Standards 
Board (FASB), issued a consultation proposal on a principles-based approach to 
US standard setting.” This post-Enron US equivocation about its approach to 
accounting assisted UK regulators, review bodies and commentators in taking 
some comfort that a principles-based approach had prevented UK audit failure.”° 


STRUCTURING THE DEBATE 


The reform impulse generated by US audit failure placed UK regulators in an unu- 
sual position. Rather than responding to domestic failure they were asked to con- 
sider the need for reform in the face of apparent comparative success. Although one 
may ask why UK regulators should respond at all to another jurisdictions failings, 
the similarities between the structure of the UK and US capital markets as well as 
the similar functions and importance of auditors in both jurisdictions raises con- 
cerns: has it happened here and are we simply waiting for it to emerge; ifnot, could 
it happen here? The Smith Report noted, for example, ‘the question was rightly 
asked: could it happen here?’ These concerns initiated a comparative search for posi- 
tive causality: the reason why an event did not occur. The regulator needed to estab- 
lish that the UK was not simply lucky or ignorant. This search for positive causality 
asks: how does the UK’s regulatory regime differ from the US system in a way that 
can credibly account for comparative regulatory success? The claim that the UK 
system of accounting regulation is comparatively, as against the United States, one 
based on principles rather than on rules serves this function. Without it, or another 
plausible candidate, UK regulators would feel less secure and the logic of the debate, 
the types of question that were asked and the scope of the regulatory review would, 
this article submits, have been very different. 

Three review bodies considered the state of accounting regulation in the UK: 
the Co-ordinating Group on Audit and Accounting Issues, the DTTs Review of 
the Regulatory Regime of the Accountancy Profession (the DTI Review) and 
the Smith Report on the Combined Codes audit committee guidance. The 





17 H. Pitt, “Testimony Concerning The Corporate and Auditing Accountability, Responsibility and 
‘Transparence Act before the US Committee on Financial Services, House of Representatives’ at 
http://www.sec.gov/news/testimony/032002tshlp.htm (last visited 23 March 2005). 

18 For a copy of the report see www.sec.gov/news/studies/principlesbasedstand.htm (last visited 31 
March 2005). 

19 See the US Financial Accounting Standards Board’s (FASB) proposal on a Principles-based Approach 
to U.S. Standard Setting (File Reference No 1125-001, October 2002). 

20 The CGAA Final Report, para 4.4, for example, reference both the Section 108(d) study and 
FASB’ consultation document, whilst stressing that the UK’s principles approach is one of its 
strengths. See also the Interim CGAA Report, para 6.4 and Michael Grooms (then President of 
the ICAEW) testimony to the Treasury Committee (Treasury Committee, Examination of Wit- 
nesses — Question 26) at http://www.publications.parliament.uk/pa/em200102/cmselect/ 
cmtreasy/758/2041008.htm (last visited 23 March 2005). 
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resulting reforms are incremental. The main proposals involved increased disclo- 
sure for audit firms and audit clients, increased independence for regulatory 
bodies and audit committees, greater proactive supervision of auditing and 
accounts through a new audit inspection unit as part of the Professional Oversight 
Board For Accounting and the Financial Reporting Review Panel respectively, 
and more restrictive auditor independence rules particular in relation to non-audit 
services and the length of the audit partner-audit client relationship.” All review 
bodies presented their recommendations as building upon the current ‘best prac- 
tice’ of UK accounting regulation. The CGAA, for example, noted that ‘the UK 
can claim, with some justification, to be at the forefront of best practice.” How- 
ever, without the principles superiority claim it is difficult to see what this justifi- 
cation would be. Leaving the principles/rules distinction to one side, whilst 
there are several distinctive differences between UK and US accounting regula- 
tion they are largely, as compared to the US, of the negative variety, ie, weaker, less 
invasive regulation, which one would expect to act as a more limited deterrent to 
audit failure. 

Consider the following examples. Pre-Enron the US had a proactive system of 
review of the accounts of SEC registrants, whereas the UK only had a reactive 
system of review through the Financial Reporting Review Panel.” Reform of 
the New York Stock Exchange’ listing rules and the Nasdaq rules in the late 
1990s required publicly traded corporations in the US to have an audit committee 
consisting only of independent directors, all of whom had to be financially literate 
and at least one of whom had to have accounting or financial management exper- 
tise, provided a comprehensive definition of independence, and set forth in some 
detail the role of the audit committee.” In contrast, the UK’s pre-Enron audit 
committee regulation, set forth in the Combined Code on Corporate Govern- 
ance, recommended a committee of three non-executive directors, a majority of 
whom should be independent directors, made no recommendation for any mem- 





21 For a summary of the reform proposals, see S. Fearnley and V. Beattie, ‘The Reform of the UK's 
Auditor Independence Framework after the Enron Collapse: An Example of Evidence Based 
Policy Making’ (2004) 8 International Jnl of Auditing 117. 

22 The CGAA Report, 5; the Review of the Regulatory Regime of the Accounting Profession, 
Report to the Secretary of State for Trade-and Industry (DTI Review) (URN 03/589, January 
2003), para 1.8 noted that ‘the UK’s existing regulatory system is widely acknowledged to be 
among the best in the world’ (see also para 5.14 and Annex D para 8.1); and, on the publication of 
the Smith Report (Audit Committees: Combined Code Guidance, Financial Reporting Coun- 
cil, January 2003), Sir Robert Smith noted that ‘the report I publish today develops and codifies 
the role of audit committees, building on current best practice’ at http://www.asb.org.uk/press/ 
pub 0293.html (last visited 23 March 2005). 

23 Although proactive, it was considered ineffectual during the late 1990s and in particular in relation 
to Enron. See further, the Staff to the Senate on Governmental Affairs’ Report on Financial Over- 
sight of Enron: The SEC and Private Sector Watchdogs 31—40 at http://www.senate.gov/ ~ gov-affairs/ 
100702watchdogsreport.pdf (last visited 23 March 2005). 

24 On the problems of reactive review, see McBarnet and Whelan, n 2 above, 33—47. See also ‘Holier 
Than Thou Accounting’ (8 February 2003) The Economist 81 noting that the SEC ‘has made 1,200 
companies correct their audited accounts in the past five years ... the Financial Reporting 
Review Panel, has demanded only 15 restatements in the past dozer’. Prior to the recent DTI 
reforms, the FRRP had a budget of £0.7 million pounds and employed only one full time 
accountant (See C. Evans, ‘Reshuffling the Regulatory Cards’ (March 2003) Accountancy 50). 

25 NYSE Listed Company Manual, s 3. 03. 01 and s 3. 03, 02 (as of December 1999). 
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ber to have financial expertise and provided limited guidance on the role of the 
audit committee. US audit firms had a lower ratio of non-audit services fees to 
audit service fees than UK firms.” Following reforms introduced in February 
2001, more severe restrictions set forth in SEC rules had been imposed on US 
audit firms’ ability to enter into non-audit service contracts with their audit cli- 
ents,” whereas the UK relied upon self-regulation that imposed very few absolute 
prohibitions.”* Pre-Enron, US generally accepted audit standards (GAAS) were 
under the self-regulatory control of the American Institute of Certified Profes- 
sional Accountants (AICPA) operating in the shadow of the SEC who had 
authority over GAAS; pre-2002 in the UK the accounting profession main- 
tained self-regulatory control of audit standards.” Although US liability expo- 
sure for US audit fees had decreased over the previous decade” it was certainly 
greater than UK audit firm liability exposure.” Both the US and the UK had 
ineffectual disciplinary regimes.” 





26 Fearnley and Beattie, n 21 above, 123 note that ‘the ratio of non-audit fees paid to the [UK] incum- 
bent auditor rose from 98% in 1996 to 300% in 2001’. The equivalent ratio in the US as of 1999 
was approximately 110% (see S. Fearnley and V. Beattie, ‘Auditor Independence and Non-Audit 
Services: A Literature Review’ 28 at http://www.icaew.co.uk/publicassets/00/00/03/64/ 
0000036464.PDF (last visited 23 March 2005). 

27 Rule 2-01 of Regulation S-X of the Securities Act of 1933 and the Securities Exchange Act of 
1934. See also the implementing release for this rule: SEC Release 33-7919. 

28 See, for example, in relation to members of the ICAEW, section 1.201 of the ICAEW’ Code of 
Professional Ethics (as of 1 August 1997), which implemented the Chartered Accountants Joint 
Ethics Committee Framework (1996). 

29 G. Benston, ‘The Regulation of Accountants and Public Accounting Before and After Enron’ 
(2003) 52 Emory LJ 1325, 1325. 

30 Post-2000 the Auditing Practices Board came under the auspices of the Accountancy Foundation. 
The Accountancy Foundation, whose functions were subsumed into the FRC following the 
DTIs Review, was a self-regulatory but quasi-independent body (it was funded by the accoun- 
tancy profession). However, due to funding and staffing problems the Accountancy Foundation 
did not become fully operational until 2002 (see C. Evans, ‘Regulation ~ Reshuffling the Regu- 
latory Cards’ (March 2003) Accountancy 50). Accordingly, the Accountancy Foundation is unlikely 
to have had any impact in deterring pre-Enron audit failure in the UK and, therefore, any super- 
ior independency cannot credibly be relied upon as positive regulatory difference. See further, the 
DTI Review, para 3.2. 

31 See n 40 below. ; ; 

32 The reasons for greater liability exposure are as follows: the availability of private securities law 
suits against accountants under Section 11 of the Securities Act of 1933 (See generally J. Coffee and 
J. Seligman, Securities Regulation: Cases and Materials (New York: Foundation Press, 2002)); in a 
limited number of states (eg, New Jersey and Wisconsin) a broader duty of care in tort based on 
a foreseeability standard (see generally J. M. Feinman, ‘Liability of Accountants for Negligent 
Auditing’ (2003) 31 Florida State Univ L Rev 17, 34-47); jury trials for negligence claims; com- 
paratively easier means of bringing derivative suits in the US (see generally, R. Gilson et al, Cases 
and Materials in Corporations (Gaithersburg: Aspen, 2004)); and the availability of contingency fee 
law suits, 

33 Pre-Enron both the SEC and the AICPA had the power to discipline errant auditors. On their 
failings see G. Benston, n 29 above, 1345-1347. In the UK before the formation of the Accoun- 
tancy Foundation in 2000 discipline was the responsibility of the accounting bodies. Major fail- 
ings involving ICAEW and Institute of Chartered Accountants of Scotland (ICAS) members 
used the Joint Disciplinary Scheme operated by the ICAEW and the ICAS. On the Joint Disci- 
plinary Scheme’ critics see A. Mitchell, ‘Maxwell’s Auditors and Other Mates’ (March 1999) 
Accountancy 72. 
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The best case that could be made for distinctive and positive regulatory differ- 
ence is in relation to the UK’s pre-Enron approach to monitoring audit practices.** 
Prior to Enron, US audit firms who audited publicly traded corporations were 
subject to review of their quality control systems by peer audit firms every three 
years. This review process was subject to the supervision of the Public Oversight 
Board, which, although presented as a quasi independent body, was set up and 
funded by the AICPA. That the peer review process was ineffectual is widely 
accepted.” A commonly noted failing, for example, is that Andersens received a 
clean bill of health from Deloitte & Touches peer review shortly prior to Enrons 
bankruptcy. In the UK between 1987 and 2003 UK audit firms were subject to 
periodic monitoring by the Joint Monitoring Unit (JMU).*° The JMU was set 
up and was funded by the ICAEW, ICAS and ICAI and, accordingly, was subject 
to similar independence concerns as the US$ Public Oversight Board. However, 
in contrast to the Public Oversight Boards supervisory role, the JMU actually 
carried out the inspections. The JMU conducted full inspections every three years 
of the 20 audit firms responsible for the vast majority of listed company audits, 
with interim inspections each year.” 

It seems plausible, although in this case there is no supporting empirical evi- 
dence, that a separate self-regulatory body is likely to be a more effective way of 
carrying out audit review than delegating those tasks to audit firms themselves. 
However, importantly, the regulatory function of the JMU and the US peer 
review process were similar, focusing on high level processes and systems’? and 
not on lower level decision-making and judgments. It is the limitations associated 
with this narrow function that prevent the JMU from being used as a plausible 
candidate for distinctive best practice regulation that made a difference. The reason 
for this is that if monitoring does not review audit judgments it is unlikely to have 
a deterrent effect in relation to audit failure attributable to compromised indepen- 
dence, as, for example, in the case of Enron.” That is, it will have no affect on an 
auditors assessment of the likelihood that his acquiescent behaviour will be dis- 
covered and sanctioned. Therefore, whilst it is plausible that the UK's pre-Enron 
audit monitoring system was superior to the US’ peer review process, it is not 
plausible that the existence of the JMU made a difference as its regulatory func- 











34 See for example, Howard Davies, then Chairman of the FSA, noting that ‘the UK profession 
argue that the arrangements for oversight of auditors are somewhat more robust that those in 
the US’ (H. Davies, Speech to the World Economic Forum, New York, 2002) at http://www. fsa. 
gov.uk/Pages/Library/Communication/Speeches/2002/sp88.shtml (last visited 23 March 2005). 

35 J. R. Kroger, ‘Enron, Fraud and Securities Reform: An Enron Prosecutors’ Perspective’ (2005) 76 
Univ Colorado L Rev 57, 166. 

36 The JMU undertook reviews for the ICAEW, ICAS and the Institute of Chartered Accountants 
in Ireland (ICAD. The ACCA was not part of the JMU although it had similar monitoring 
arrangements in place. 

37 See generally, the DTI Review, 31-38. 

38 See B. Singleton-Green, ‘Expecting Visitors’ (September 1993) Accountancy 116. 

39 US and UK post-Enron reform recommendations that audit review consider audit judgments 
supports this observation. The Public Oversight Accounting Review Board in the US is now 
responsible for audit review that includes judgment review. In the UK, the new Audit Inspection 
Unit, which is part of the FRC’ Public Oversight Board For Accounting, has a judgment review 
function, 


602 © The Modern Law Review Limited 2005 


David Kershaw 


tion, no matter how effectively carried out, was marginal to audit failure caused 
by compromised independence. 

Accordingly, without the UK principles superiority claim, the absence ofa UK 
Enron is striking because the US clearly had a more onerous regulatory regime. 
Without the principles superiority claim, the assertion that pre-Enron UK 
accounting regulation was at the forefront of best practice is not credible. Its reg- 
ulatory mechanisms mirror the mechanisms deployed in the United States but in 
several cases provided a weaker form thereof. In no case did the UK provide a 
stronger form thereof which could credibly provide positive causality. Without 
the principles superiority claim the confident best practice posture of UK regula- 
tors would evaporate. 

Not only would the absence of the principles superiority claim undermine the 
confident posture of the UK’s reform process, it would also, it is submitted, alter 
its focus. Without the principles superiority claim there is no positive regulatory 
distinction and the absence of a UK Enron would have to be laid at the door of 
either good fortune or a more robust professional culture. Furthermore, in this 
situation a third possibility becomes more credible, namely that we are ignorant 
of the extent of actual audit failure in the absence of high profile corporate failure. 
However, assuming comfort would be taken in the superior condition of the 
UK’ professional culture, the UK regulators would have a heightened interest in 
any factors that led to the decline in the standards of professional practice in the 
United States. When considering a decline in the standards of professional prac- 
tice, the important regulatory question for US regulators is: what, if any, changes 
or gaps in the regulatory framework or changes in the market for audit services 
facilitated or incentivized auditor acquiescence instead of shoring up indepen- 
dence and objectivity? The important question for a jurisdiction such as the UK, 
that did not experience such failure, is: are there any similar gaps or have any simi- 
lar changes taken place in the UK and, if so, are there adequate regulatory counter- 
balances to such gaps and changes? 

In the US this question has been posed by John Coffee in his general deterrence 
account of gatekeeper failure. Coffee argues that during the 1990s the costs of an 
auditor compromising his objectivity and pleasing the client went down whilst 
the benefits of so doing went up. He argues that the costs decreased due to declin- 
ing exposure to liability for audit failure*® whilst, at the same time, the benefits of 
audit failure, in the form of increased non-audit services in particular, increased 
dramatically. He notes that ‘economics 101 teaches us that when the costs go down, 
while the benefits associated with the activity go up, the output of that activity 








40 Coffee identifies several causes for the decline in liability exposure: the US Supreme Court deci- 
sions in Lampf v Gilbertson 501 US 350 (1991) (shortening limitation periods for securities fraud) 
and Denver, NAv First Interstate Bank of Denver 511 US 164 (1994) (abolishing aiding and abetting 
liability in securities fraud cases); the enactment of the Private Litigation Securities Act, 1995 
which introduced proportionate liability in securities law cases, provided for high pleading stan- 
dards for securities fraud cases and restricted the possible application of punitive damages; the 
Securities Litigation Uniform Standards Act, 1998 which abolished class actions alleging securi- 
ties fraud in US state courts (J. C. Coffee, “What Caused Enron? A Capsule Social and Economic 
History of the 1990s’ (2004) 89 Cornell L Rev 269, 288-293) 
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will increase. Here, the activity that increased was auditor acquiescence.“ Other 
scholars have considered other regulatory changes that may have contributed to 
the decline in professional standards in the US, the most important of these being 
the introduction of the limited liability partnership form that may have altered 
the incentives of audit firm partners to monitor each others’ activities. There 
remain other unexplored avenues of this inquiry, in particular an inquiry into 
the extent to which, as if often presumed, the contemporary market for audit ser- 
vices disciplines auditors tempted to acquiesce to their client’s demands. 

A broad investigation into whether the UK faces a similar but latent general 
deterrence problem has not been forthcoming. The review bodies did not con- 
sider whether UK audit firm liability exposure acted as a deterrent to acquiescent 
behaviour nor the evolution of its deterrent effect. They considered neither the 
impact of new institutional forms such as the limited liability partnership on lia- 
bility exposure or on the internal review incentives within audit firms, nor the 
disciplinary effect of reputation in the audit market. In each case, however, there 
is cause for concern. Consider the following: the sharp increase in non-audit ser- 
vice fees; the decrease in liability exposure generated by several judgments in the 
1990s on auditor negligence and a possible further reduction if the UK Govern- 
ment introduces proportionate liability for audit failure; the introduction and 
adoption by all Big Four UK accounting firms of peg limited liability partnership 
form;” and, contrary to widespread UK scholarly” and governmental presump- 
tions," pre-Enron evidence” that damage to an auditors reputation for indepen- 
dence is not costly for the auditor in the UK audit market. 

Space constraints mean that the calibration of the precise effects of these 
changes and consideration of possible counterweights thereto must be left to 
another article. The argument here is that the principles superiority claim facili- 
tated the partial nature of the UK’s regulatory review. The claim enabled the 
review to feel confident about its ‘best practice’ vantage point and refracted the 
reform gaze from a broad consideration of the US regulatory changes, and similar 
UK changes, which may have undermined accounting regulation’s function of 
holding professional practice to high standards of independence and aspiring 
objectivity. Much, therefore, rests on the validity of the UK’s principles superior- 
ity claim. 





41 ibid 288. 

42 J. Macey and H. A. Sale, ‘Observations on the Role of Commodification, Independence and Gov- 
ernance in the Accounting Industry’ (2003) 48 Villanova L Rev 1167, 1170-1172. 

43 In particular Caparo Industries Plc v Dickman [1990] 2 AC 605 and Galoo Ltd v Bright Grahame Murray 
[1995] 1 AH ER 16. 

44 Ernst & Young LLP incorporated in April 2001, KPMG LLP in February 2002, PwC LLP in 
December 2002 and Deloitte & Touche LLP in ey 2003 (WebCHeck database at 
www.compa nieshouse.co.uk). 

45 See Fearnley and Beattie, n 21 above, 121. 

46 Secretary of State for Trade and Industry’s House of Commons Statement, 5 at hetp://www.dti. 
gov.uk/consultations/statement.doc (last visited 23 March 2005). 

47 C. S. Lennox, Audit Quality and Auditor Size: An Evaluation of Reputation and Deep Pockets 
Hypotheses’ (1999) 26 Journal of Business Finance & Accounting 779. 

48 See D. Kershaw, “Waiting for Enron: The Unstable Equilibrium of UK Accounting Regulation’ 
(draft manuscript on file with the author). 
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WHEN IS REGULATION USING RULES RULES-BASED? 


In order to determine whether a system of accounting regulation can be described 
as rules-based or as more rules-based than another system we need to understand 
in what circumstances rules generate or enable principle/spirit avoidance. Rules 
are thought to bring a degree of specificity to a particular principle.” For exam- 
ple, the members of a community may value their peace and quiet and in order to 
further such a principle, and to provide guidance to members and non-members 
of the community as to how to comply with that principle, they may introduce 
public space regulations such as ‘no vehicles in the park’.°° Similarly, it may be a 
regulatory principle that the accounts of two companies should be consolidated™ 
if one company controls the other company. Rules may be employed to specify 
more clearly when control exists, for example, when a company owns 50 per cent 
or more of the outstanding ordinary shares in a company. 

The problem with specific rules is that even when carefully drafted they are 
invariably both under- and over-inclusive in relation to the original principle. In 
relation to rule-based prohibitions they are under-inclusive because the rule can 
only address a very limited number of circumstances in which the principle is 
implicated. There are, for example, many activities that could be undertaken in 
public spaces that would disturb the community’ peace and quiet but would 
not be covered by the prohibition ‘no vehicles in the park’. Similarly, in relation 
to a consolidation determination, Company A can control Company B in ways 
that do not require 50 per cent ownership of the ordinary shares. Rule-based pro- 
hibitions are over-inclusive because the meaning of the rule may apply to actions 
and activities which do not implicate the original principle. For example, a Sec- 
ond World War park monument consisting of a decommissioned tank may not be 
allowed as a tank may fall within the definition of vehicle? Company A may 
own 50 per cent of the ordinary shares in Company B but an independent third 
party may have weighted voting rights which give him complete and effective 
control of Company B. 

Rule-based exceptions work similarly but with a different effect. Rules which 
provide exceptions to the application of a principle may also be under- or over- 





49 There is scholarly dispute about whether the distinction between principles and rules is meaning- 
ful, See F Schauer, Playing By The Rules: A Philosophical Examination of Rule Based Decision Making In 
Law and Life (Oxford: Clarendon Press, 1991) 11—14 rejecting the distinction on the basis of speci- 
ficity. In the post-Enron accounting regulation debate the word principle is used to include broad 
objectives such as reporting the economic reality of a transaction but it is also used for regulation 
that is more specific than objectives, for example, the principle of control in a consolidation deter- 
mination. 

50 This famous rule is taken from H. L. A. Hart, ‘Positivism and the Separation of Law and Morals’ 
(1958) 71 Harvard L Rev 593, 607. 

51 The effect of consolidation is to bring together the assets and activities of separate entities for 
reporting purposes. Inter-company balances and transactions are eliminated upon consolidation 
and to the extent that two entities have recorded unrealized profit or loss on their individual 
accounts, these entries will be cancelled out upon consolidation. See generally, M. Davies, 
R. Patterson and A. Wilson, UK GAAP: Generally Accepted Accounting Practice in the United Kingdom 
(London: Butterworths, 6™ ed, 1999) 267-312. 

52 This example is adapted from L. L. Fuller, ‘Positivism and Fidelity to Law — A Reply to Professor 
Hart’ (1958) 71 Harvard L Rev 630. 
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inclusive. In contrast to rule-based prohibitions, if they are over-inclusive the 
exception applies, rendering the principle inapplicable in a situation in which 
the principle should have been applicable. For example, an exception to the ‘no 
vehicles in the park’ rule that provides that ‘skateboards are not vehicles’ will 
undermine the principle of peace and quiet if this allows local children to use 
motorised skateboards in the park. If rule-based exceptions are under-inclusive, 
the exception is inapplicable and the principle applicable in a situation in which 
the principle is not actually implicated. 

No matter how careful the draftsman is, due to the open texture of rules the 
rule will inevitably be over- and under-inclusive. Schauer explains the phenom- 
enon of open texture as follows: 


In part because human beings are fallible, in part because they have imperfect 
knowledge of a changing future, and in part because the world is in itself variable 
.. even rules that seem now to be neither under- nor over-inclusive with respect to 
their background justification retain the prospect of becoming so.” 


The notion ofa rule’ capacity to be either under- or over-inclusive resonates with 
the idea that accounting regulation can become detached from broadly conceived 
principles such as accounting for the economic reality of a transaction or control. 
That is, an accounting rule, which is an instantiation of a principle, is legitimately 
applied by the decision-maker in such a way that does not serve the principle. 
Schauer distinguishes” between two modes of decision-making. In one mode, 
the conversationalist mode, the rule statement is really a rule of thumb that oper- 
ates in a process of reflexive conversation with the principle which it instantiates. 
To the extent the rule is under- or over-inclusive, guidance must be taken from 
the underlying principle and the decision taken in accordance with that princi- 
ple.” The second mode of decision-making is the mode of entrenched general- 
ization, which Schauer associates with rule-based decision-making, where the 
rule is the final port of call in making a decision. In this mode of decision-making 
the rule cannot be overridden by recourse to the principle even if the application 
of the rule does not serve the principle. Schauer defines entrenchment as ‘what 
enables a rule to resist the impetus to modify in the face of recalcitrant experi- 
ence’,°° that is experience that is contrary to the spirit underlying the rule. In 
accounting regulation, one may modify this definition to focus on what enables 
an accounting decision-maker to use the rule to resist the impetus of the spirit. A 
system that relies upon rules entrenched from their underlying principles is a 
rules-based system.” 

A central question for this article is, therefore, what are the determinants of 
decision making mode; in what circumstances does the form of the accounting 
standard generate or enable rule entrenchment? The scope for rule entrenchment 
or principle detachment is not a function of the existence, the number of, or the 





53 Schauer, n 49 above, 35. 
54 ibid 38-52. 

55 ibid 48. 

56 ibid 62. 

57 ibid 52. 
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detail or specificity of rules in a system of accounting regulation, but rather it is a 
function of the relationship between the rules and their underlying principles as 
set forth in the formulation of the rule. That is, entrenchment is determined by 
whether the rule formulation, or the framework within which the rule is formu- 
lated, subordinates the rule/framework of rules to a principle.** For example, a 
decision-maker applying the ‘no vehicles in the park rule’ may apply a broad inter- 
pretation of vehicle and determine that ‘vehicle’ includes a bike, a wheelchair, a car 
and a Second World War tank monument, but if that decision-maker is required 
to take into account the objective of peace and quiet when interpreting the word 
vehicle then the wheel chair, the bike and the monument may be allowed into the 
park. Similarly, consider the relationship to the control principle in the consolida- 
tion example. If ‘control’ is defined without reference to the control principle as 
ownership of 50 per cent of the ordinary shares (entrenched), then a company that 
is controlled without a 50 per cent shareholding, for example, through contractual 
rights to appoint board members, will not be consolidated, but the company 
which is 50 per cent owned by another company but is not really controlled due 
to third party weighted voting rights will be. However, if the 50 per cent rule 
is set forth as a rule of thumb whose application assists but is subordinate to 
the control principle (conversational), the accounting decision-maker may 
consolidate in the former case but not in the latter. Accordingly, simply having 
more rules does not render a system of accounting regulation rules-based 
ifin the articulation of those rules a conversational relationship to specified prin- 
ciples is required. An accounting decision to entrench a conversational rule in 
order to avoid the principle is a violation of the accounting standard; a breach of 
the principle. 

The likelihood of entrenchment is a function not only of the regulatory tech- 
nique but also of psychological propensity and/or the economic incentives of the 
decision-maker to avoid the principle. If the decision-maker is inclined to avoid 
the principle by expanding the scope for under- or over-inclusiveness, a lack of 
clarity as to the relationship between rule and principle will enable him to select 
entrenchment and the over- or under-inclusive application of the rule. For exam- 
ple, a decision-maker who finds roller-skaters particularly annoying may readily 
deem the skates a vehicle if the rule is entrenched. A required consideration of the 
underlying principle could alter that decision. Accordingly, if a regulator uses 
entrenchment as the preferred regulatory technique” and the decision-maker is 
incentivized to facilitate principle avoidance, then it is likely that the spirit of a 
principle may regularly get lost in the application of rules which instantiate it. If 
rules mandate or facilitate entrenchment, skilled decision makers incentivized to 
avoid the underlying principles will, as John Braithwaite puts it, use the rules as 4 


set of signposts. . . to steer around to defeat the purposes of the [regulation]’.©° 





58 ibid 62-64. 

59 One reason for preferring rule entrenchment as regulatory form is that the regulator does not 
trust the decision maker’ judgment. Ibid 35 and 158. 

60 J. Braithwaite, ‘Rules and Principles: A Theory of Legal Certainty’, 13 at www.ssrn.com (last vis- 
ited 21 March 2005). See also McBarnet and Whelan, n 2 above, 138-157. 
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It follows from this analysis that for the UK principles superiority claim to be 
correct either the UK must deploy a distinctive set of accounting principles, 
where the US deployed entrenched rules detached from any underlying princi- 
ples or if the US has a similar set of principles any accompanying rules must be 
formulated in such a way as to either require or enable rule entrenchment so that 
accounting treatments can be rule but not principle compliant. A demonstration 
that the US system of accounting regulation simply has more rules does not estab- 
lish that it is less principles-based than accounting regulation in the UK. Further- 
more, this investigation cannot take place in a theoretical vacuum. The UK 
principles superiority claim has been used to support the claim that, pre-Enron, 
the UK's accounting regulation was at the forefront of best practice which ren- 
dered audit failures such as Enron, in particular, less likely. So the critical question 
is: did the UK have a distinctive set of principles and, if not, did the US rules 
require or enable rule entrenchment from any such principles where it mattered, such 
as in relation to the areas of Enrons financial statements that most profoundly 
misled investors. 


PRINCIPLES OR RULES: US AND UK PRE-ENRON ACCOUNTING 
STANDARDS 


In the UK, the Companies Act 1985 requires that a company’s accounts comprise 
of a balance sheet, which gives a true and fair view of the state of affairs of the 
company at the end of the financial year, and a profit and loss account, which 
gives a true and fair view of the company’s profit or loss for that financial year." 
Furthermore, the Act requires that the company’s auditor states in its report to the 
company’s shareholders whether the balance sheet and the profit and loss account 
present such a true and fair view. The Act, however, does not define what is 
meant by or provide definitive guidance on how financial statements should pro- 
vide such a true and fair view. It is clear, however, that if a company’s financial 
statements comply and are prepared in accordance with UK accepted accounting 
principles (UK GAAP) such compliance will be treated as prima facie evidence 
that the financials present a true and fair view. Similarly, failure to so comply 
would be prima facie evidence of non-compliance.” 

There are several sources of UK GAAP. Commentators divide these sources 
into mandatory and advisory sources and stress that UK GAAP is a dynamic 
concept continually evolving through practice and, therefore, inevitably broader 
than these sources. The mandatory sources include the formatting and substan- 
tive requirements of the Companies Act 1985, the accounting standards issued by 





61 S 226A(2) of the Companies Act 1985 (CA) for individual accounts and s 227A(2) CA for group 
accounts. 

62 CAs 235(2). 

63 Lloyd Cheyham & Co Ltd v Littlejohn & Co [1987] BCLC 303, 313 per Woolf J. Mary Arden QC, 
Accounting Standards Board, The True and Fair Requirement, Opinion (21 April 1993). 

64 Deloitte, GAAP 2004: UK Financial Reporting and Accounting (Kingston upon Thames: CCH, 
2004) 5-7. 

65 See Davies et al, n 51 above, 2. 
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the Accounting Standards Board (ASB), which currently has authority in the UK 
to issue accounting standards, the standards guidance issued by the ASB’ Urgent 
Issues Task Force, and the requirements in the Listing Rules issued by the Finan- 
cial Services Authority and the AIM rules issued by the London Stock Exchange. 
Whilst UK GAAP is clearly much broader than the ASB’s accounting standards, 
these standards are the centrepiece of UK GAAP. Currently there are 28 Financial 
Reporting Standards (FRS) as well as a Statement of Principles which have been 
issued by the ASB. In addition the ASB has adopted 11 Statements of Standard 
Accounting Practice (SSAPs) which were issued by the ASB’ predecessor, the 
Accounting Standards Committee. 

In the United States there is no statutory requirement that the financials provide 
a true and fair view of the financial state of the company. However, when giving an 
unqualified audit opinion on a company’s financial statements auditors must state 
that such financials present fairly the financial position of the company in confor- 
mity with US generally accepted accounting principles (US GAAP). In the US, 
whilst the SEC has statutory authority to prescribe US GAAP it has to a large 
extent delegated responsibility to non-governmental accounting bodies. The SEC 
considers US GAAP to be those principles that have ‘substantial authoritative sup- 
port.’ The principles and standards of the US Financial Accounting Standards 
Board (FASB) set forth in its statements and interpretations are considered by the 
SEC to have substantial authoritative support’.°* However, as with UK GAAP, US 
GAAP is a dynamic concept which is broader than the authoritative pronounce- 
ments of the standard setting authorities.” The Auditing Standards Board, the 
senior technical committee of the America Institute of Certified Public Accoun- 
tants (AICPA), has attempted to delineate the sources of US GAAP” through the 
so-called GAAP hierarchy. The most authoritative statements are those issued by 
bodies designated by the AICPA pursuant to Rule 203 of the AICPAs Code of 
Conduct.” This would include FASB Statements of Financial Accounting Stan- 
dards, FASB Interpretations, the opinions of FASB% predecessor the Accounting 
Principles Board, the accounting rules and interpretative releases of the SEC and 
AICPAs Research Bulletins. If the accounting treatment is not covered by these 
pronouncements, three other categories of sources exist which include, amongst 
others, AICPAS accounting guides and Statements of Position as well as the con- 
sensus positions of FASB’ Emerging Issues Task Force.” 

US GAAP is widely understood to be more detailed, more prescriptive and 
more rule-based than UK GAAP which is understood by the UK accounting 
profession to be more principles-based.” As noted in this article, this distinction 


66 Davies et al, n 51 above, 3. 

67 SEC Accounting Series Release No 4. See Davies et al, n 51 above, 18-21. 

68 SEC Accounting Series Release No 150. 

69 V. Pereira, R. Paterson and A. Wilson, UK/US GAAP Comparison (London: Kogan Page, 3™ ed, 
1994) 25. 

70 Auditing Standards Board, Statement on Auditing Standard No. 69 (SAS 69), The Meaning of Pre- 
sent Fairly in Conformity With Generally Accepted Accounting Principles. 

71 V. Pereira, n 69 above, 26. Rule 203 is found at http://www.aicpa.org/about/code/et 203. html 
#fet203.03 (last visited 23 March, 2005). 

72 See generally, P. Delaney et al, GAAP 2004 (New York: Wiley, 2003). 

73 See for example, Davies et al, n 51 above, at 18. 
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is of central importance to the dominant understandings of the absence of an 
Enron type event in the UK. However, the assessment of whether UK GAAP is 
more or less principles orientated than US GAAP is a profoundly difficult one to 
undertake. Some commentators have resorted to comparisons of the number of 
pages and font size of accounting guides as a proxy for rules-based systems on the 
assumption that more pages means more rules. Unsurprisingly, such comparisons 
provide no resolution and seem in part dependent on the book’s assessment of 
what sources belong in a GAAP guide.” Furthermore, comparisons of detail pro- 
vide little insight into the rules-based assessment. As was established in the above 
analysis of the conditions for rule entrenchment, detail in of itself does not drive 
rule entrenchment if the regulator makes it clear that any aspect of the regulatory 
detail is subject to a conversational relationship to a stated principle. Accordingly, 
general claims about detail are unhelpful in this inquiry. A claim of such impor- 
tance for our system of corporate governance cannot rest on the thickness 
of a book. We need first of all to understand in what ways exactly is UK GAAP 
more principled than US GAAP and, to the extent that US GAAP employs simi- 
lar principles, then how, if at all, does UK GAAP» use of principles inhibit 
rule entrenchment differently than US GAAP. Secondly, we need to understand 
to what extent, if at all, any such differences would have inhibited audit failures 
such as Enron. 

This article submits that there are three different candidates for the claim that 
UK GAAP prioritizes principles in a way that US GAAP does not. These candi- 
dates provide a principled hierarchy becoming more general and abstract as one 
climbs the hierarchy. The first of these, at the top of the hierarchy, is the require- 
ment that a UK company’s financials focus upon the economic substance of a 
company’s financial position as evidenced by, amongst others, the requirement 
to provide a true and fair view of the company’s financial position. The claim is 
that this abstract objective focuses the company’s and the auditors mind on pro- 
viding a set of financials that reflect economic reality not an accounting mirage. 
The second candidate is that UK accounting is guided by a set of broad based 
accounting objectives set forth in the ASB’ Statement of Principles for Financial 
Reporting issued in 1999. These principles allow the accountant to understand the 
objectives underpinning ASB standard setting and provide an interpretative 
guide when applying those standards. The third candidate is principles that 
address specific transactions and relationships, for example, how to account for a 
lease of equipment or the assets of an entity in which the company has an owner- 
ship interest or close operating relationship. At this level, the distinction between a 
rule and a principle is not always clear, being a function of the degree of specifi- 
city and the amount of discretion given to the decision-maker in determining the 
appropriate accounting treatment. This section considers each of these principles 








74 Lawrence Cunningham takes D. Ordelheide and KPMG (eds), Transnational Accounting (London: 
Palgrave Macmillan, 2nd ed, 2001) and finds that the UK has 280 pages devoted to it whereas the 
US has only 203 pages devoted to it (L. Cunningham, ‘The Sarbanes-Oxley Yawn: Heavy Rheto- 
ric, Light Reform’ (2003) 35 Connecticut L Rev, 915, 976 n 291). Frederick Gill reaches the opposite 
conclusion applying a similar approach (E Gill,‘Principles~-Based Accounting Standards’ (2003) 28 
North Carolina Journal of International Law and Commercial Regulation 967, 972). 
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candidates in turn. It suggests that none of them provide support for the claim that 
UK GAAP has a distinctively principles-based approach that blocked audit failure 
in the UK.” 


Economic Reality as a Principle 


UK GAAP prides itself on its focus on economic reality. Rules and low level prin- 
ciples should not be able to get in the way of what is really going on in the real 
business world.” According to consensus opinion, US GAAP’ rule based system 
allows form to be prioritized over economic substance.” There are three pillars of 
this economic substance over form focus. First, and most important, is the legis- 
lative instruction to provide accounts that reflect a true and fair view of the com- 
pany’ financial position. This true and fair view requirement is said to ‘concentrate 
the mind”? on the purpose of the task at hand. Secondly, although it is clear that 
in most cases compliance with UK GAAP is a prerequisite to providing accounts 
which provide a true and fair view,” the Companies Act® and UK GAAP recog- 
nise that there may be times when there is a disconnection between the account- 
ing treatment required by UK GAAP and the treatment that would reflect 
economic reality. In such a situation the auditor should depart from GAAP, pro- 
vide a treatment that is more in accord with economic reality and explain why he 
has done so. In such cases, the ASB directs that ‘informed and unbiased judgement 
should be used to devise an appropriate alternative treatment, which should be 
consistent with the economic and commercial characteristics of the circumstances 
concerned." This is known as the ‘true and fair override.” Thirdly, in 1994 the 
ASB issued FRS 5, Accounting for the Substance of Transactions. This standard whilst 
` providing detailed guidance on the recognition of assets and the accounting for 
certain off-balance transactions contains a clear directive to report the substance of 
a transaction and not to be hoodwinked by its legal structure.” 











75 Raising similar concerns about the distinctiveness, according to the principles-based criteria, of 
Australian and International Financial Reporting Standards on the one hand and US GAAP on 
the other, see G. Dean and E Clarke, ‘Principles vs Rules: True and Fair View and IFRSs’ (2004) 40 
Abacus i, ii. 

76 For example, at the World Economic Forum held in New York in February 2002, Sir Howard 
Davies, then Chairman of the Financial Services Authority, argued that the UK’s approach to 
accounting standards, which emphasises substance over form and seeks to address the underlying 
economic reality...’ made an Enron type event less likely in the UK (n 34, above). 

77 See, for example, R. Bruce, “Walk Away When You Dont Like What You See’ Financial Times 26 
June 2002 and the Bank of Englands Memorandum to the Treasury Committee para 11 at http:// 
www. publications. parliament.uk/pa/cm200102/cmselect/cmtreasy/758/758ap06.htm (last visited 
23 March 2005). 

78 Bruce, ibid. 

79 See text to footnotes 61-63. 

80 CAs 226A(5), s 227A(5) and Sched 4 Pt II para 15. 

81 Forward to Accounting Standards (ASB, March 1993) para 19. 

82 The true and fair override is considered by commentators to be an important component in dis- 
tinguishing a UK substance focused approach. See, for example, the Bank of England’s Memor- 
andum to the Treasury Committee, n 77 above, para. 11 and PwC's Memorandum to the Treasury 
Committee para. 11 at http://www. publications. parliament.uk/pa/em200102/cmselect/cmtreasy/ 
758/758map05.htm (last visited 23 March 2005). 

83 FRS 5, Reporting the Substance of Transactions (ASB, April 1994) paras 14 and 46. 
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Ironically, the claim that the focus on the substance of economic reality distin- 
guishes UK GAAP from US GAAP mistakes the absence of a form, namely a 
legislative ‘true and fair’ directive, for the substance of the objectives of US GAAP. 
There are several reasons for this. First, as noted above, an unqualified audit report 
issued by an auditor of a US company’s financial statements must state that the 
financials are presented fairly in conformity with US GAAP. Guidance issued 
by the US Auditing Standards Board on the meaning of this fairly presents’ attes- 
tation, directs auditors to consider and reflect the substance of reported transac- 
tions. In an attempt to clarify the meaning of this attestation, in 1992 the US 
Auditing Standards Board issued Statement On Auditing Standards (No 69), 
The Meaning of Present Fairly in Conformity with GAAP in the Independent Auditors 
Report. Paragraph 4 of SAS 69 sets forth five criteria which must be complied with 
in order to be able to make the attestation. The fifth criterion states that ‘the finan- 
cial statements reflect the underlying transactions and events in a manner that presents 
the financial position, results of operations, and cash flows stated, within a range 
of reasonable limits’ (emphasis added). Furthermore, paragraph 6 of SAS 69 pro- 
vides that ‘generally accepted accounting principles recognise the importance of 
reporting transactions in accordance with their substance. The auditor should 
consider whether the substance of these transactions or events differs materially 
from their form’. 

Secondly, the access to reality through the true and fair override should not be 
overstated. In the vast majority of cases the accounting standards will be applic- 
able. The ASB makes it very clear that the true and fair override should only be 
employed in ‘exceptional circumstances’. Furthermore, and, for these compara- 
tive purposes, more importantly, US auditors have a similar tool at their disposal. 
Rule 203 of the AICPA Code of Conduct addresses ‘Departures from Established 
Accounting Principles’® Rule 203 provides that generally an auditor cannot state 
the financials are in conformity with US GAAP if they involve a departure from 
US GAAP. However, Rule 203 also acknowledges that it is possible that in ‘unu- 
sual circumstances literal application of the standard could produce misleading 
statements. What constitutes ‘unusual circumstances’ is left to the ‘professional jud- 
gement’ of the accountant, who should take into account what ‘reasonable men’ 
would think would produce a misleading result. In such a situation, Rule 203 
provides that the ‘proper accounting treatment is that which will render the finan- 
cial statements not misleading’.®° Similar to UK practice, the accountant must 
describe the departure and the reasons why compliance with the principle would 
render the statement misleading. As a formal matter, therefore, the true and fair 
override and the Rule 203 override are very similar.” Whilst it should be noted 





84 Forward to Accounting Standards, n 81 above, para 19. 

85 See interpretative guidance on Rule 203 at htep://www.aicpa.org/about/code/et_203.html 
Het 20303 (last visited 23 March 2005). 

86 ibid, Interpretations under Rule 203 — Departures from Accounting Principles. 

87 In comments dated 7 January 2003 from the New York State Society of Certified Public Accoun- 
tants (NYSSCPA) in response to the FASB’ request for comments on its exposure draft ‘Princi- 
ples-Based Approach to US Standard Setting’, the NYSSCPA note that ‘the true and fair override 
is conceptually similar to the exception to AICPA Code of Conduct Rule 203’ 5. Unpublished, 
summary on file with MLR. 
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that as an empirical matter the true and fair override in the UK is used more often 
than the Rule 203 override, which is rarely used,® this is not a distinction of form, 
rather it raises questions about application and professional practice. Furthermore, 
the Rule 203 override is also important in understanding the meaning of ‘present 
fairly in accordance with US GAAP’ discussed above. Indeed, SAS 69 discusses 
the availability of the 203 override. This leads McEnroe and Martins to conclude 
that: 


Putting these pieces together allows us to construct a rough definition per SAS 69: 
‘presents fairly in conformity with GAAP’ means present in conformity with 
GAAP, and present in a non-misleading way because transactions and events have 
been reported in accordance with their substance.” 


Thirdly, US accounting decision-makers are directed by FASB’ Statements of 
Financial Accounting Concepts to consider economic reality although the directive 
is not set forth in these terms. These concept statements, which are considered in 
more detail below, although not formally part of the GAAP hierarchy are 
designed to set out the fundamentals upon which US accounting standards are 
based. They provide a framework that ‘prescribes the nature, function and limits 
of financial reporting’ and it is expected that ‘repeated references to them will be 
necessary in establishing, interpreting and applying accounting and reporting 
standards’.”° Concept Statement No 1 sets forth The Objectives of Financial Reporting. 
The key objective is that financial information is useful for making business and 
economic decisions. Concept Statement No 2 sets forth The Qualitative Character- 
istics of Accounting Information, which looks at how the characteristics of accounting 
information can make information useful. In exploring how information is useful 
Concept Statement No 2 identifies a hierarchy of accounting qualities. At the top 
of this hierarchy are the concepts of relevance and reliability. Relevant informa- 
tion is information that has predictive value about future events and feedback 
value in relation to prior events and assumptions made by the investment com- 
munity. Reliable information is information that is verifiable, neutral and repre- 
sentationally faithful. To be representationally faithful requires ‘correspondence or 
agreement between a measure or description and the phenomenon it purports to 
represent’. Whilst Concept Statements No 1 and No 2 are not explicitly couched 
in the language of economic reality or the substance of transactions, it is clear that 
information that is useful, relevant to investment decisions and information that 
faithfully represents what is deemed relevant is information that is designed to 
inform the investor about the reality of a company’s business. FASB makes exactly 





88 L. Evans, ‘The True and Fair View and the “Fair Presentation” Override of IAS 1’ (2002) 33 Account- 
ing and Business Research 311, 320 noting that ‘in practice this [Rule 203] override has never been 
used’. See also NYSSCPA letter ibid 6 noting that ‘few committee members have seen the Rule 
203 exception applied in practice’. G. Livine and M. McNichols, An Empirical Investigation of 
the True and Fair Override’ (2003) London Business School Working Paper No 031, 9 note that ‘they 
were unable to find any instance of an auditor invoking Rule 203 for a public company’. 

89 J. E. McEnroe and S. C. Martens, Individual Investors’ Perceptions Regarding the Meaning of US 
and UK Audit Report Terminology: “Present Fairly In Conformity With GAAP” and “Give a 
True and Fair View”’ (1998) 25 Journal of Business Finance and Accounting 289, 291. 

90 Statements of Financial Accounting Concepts (SFAC) No 2 (FASB, May 1980) 8. 
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this point in Concept Statement No 2 which submits that, given the qualitative 
characteristics of accounting information which they have identified, the use of 
‘substance over form’ language, would be ‘redundant’ as ‘the quality of reliability 
and, in particular, of representational faithfulness leaves no room for accounting 
representations that subordinate substance to fornt.” The UK Auditing Standards 
Boards own Statement of Principles for Financial Reporting supports this position. The 
ASB states that the Statement of Principles ‘has the true and fair view concept at its 
foundation’ and that ‘its insistence on relevance and reliability as prime indicators 
of the quality of financial information is just one example of this’. 

Accordingly, the claim that UK accounting regulation’s focus on substance 
over form distinguishes UK GAAP from US GAAP is not well founded. 
US accounting regulation provides similar guidelines to accounting decision- 
makers for accessing business reality. The regulatory means and the language 
employed to effect this position differ from the UK’s approach but the substance 
of the approach is very similar. To claim otherwise is to mistake form for 
substance. 


Qualitative Characteristics of Accounting Information as Principles 


The ASB’ Statement of Principles for Financial Reporting provides a second level at 
which principles operate within UK GAAP and the second potential way in 
which a UK principles-based approach could be distinguished from a US rules- 
based approach. The Statement of Principles is not an accounting standard, rather it 
sets forth a coherent frame of reference to be used by the ASB in formulating 
accounting standards. The ASB also recognises, however, that it will assist pre- 
parers of financial statements and auditors to understand the ASB’ approach to 
standard setting and will act as a useful guide in the absence of applicable stan- 
dards. From the perspective of principles which can guide accounting decision- 
makers in making judgments about accounting treatments, chapters one and 
three of the Statement are most relevant. Chapter one sets forth the objectives of 
financial statements, which it identifies as information that is useful to present to 
potential investors ‘for assessing the stewardship of the entity's management and 
for making economic decisions.’ Chapter three sets out ‘The Qualitative Char- 
acteristics of Financial Information’. The central characteristics are identified as 
relevance, reliability, comparability, understandability and materiality. Informa- 
tion is relevant if it is capable of influencing economic decisions by the users of 
the information. It is particularly relevant if it has predictive value in relation to 
the company’s future operations and if it confirms, or indeed contradicts, previous 
understandings and assumptions about the company’s financial position and 
operations. Information is reliable if it faithfully represents what it purports to 
represent and if it is neutral, free from error, complete and is recorded on a pru- 
dent basis which ensures that assets are not overstated and liabilities are not under- 
stated. Comparability emphasises the increased value of information where it can 








91 ibid para 160. 
92 Statement of Principles for Financial Reporting (ASB, 1999) 13. 
93 ibid 16. 


614 © The Modern Law Review Limited 2005 


David Kershaw 





be compared with the company’s own previous activities but also the activities of 
other entities. Encouraging comparability therefore requires consistent account- 
ing policies from one period to the next. Understandability speaks for itself: 
information is of no value if it cannot be understood. Materiality requires the 
inclusion of information that is significant to understanding the company’s finan- 
cial position. Information which if misstated or omitted could affect the eco- 
nomic decision taken by users of the information is deemed material. 

As is clear from the discussion above, US GAAP contains a similar set of back- 
ground principles which have a similar status to the ASB’ Statement of Principles. 
Indeed the ASB objectives and qualitative characteristics of financial information 
are to a considerable extent based upon FASB Concept Statements No 1 and No 2, 
which were issued 21 and 19 years earlier than the ASB’ Statements of Principles 
respectively. The US principles of relevance and reliability have been outlined 
above. In addition Concept Statement No 2 employs similar principles of com- 
parability, understandability, materiality and conservatism, that is & prudent reac- 
tion to uncertainty’. Although FASB stresses that the Concept Statements are not 
accounting standards, and explicitly states that they are not part of the most 
authoritative US GAAP pronouncements pursuant to Rule 203 of the AICPA’ 
Code of Conduct, they note: that reference to the statements is necessary in 
reporting and applying accounting standards;™ that they provide ‘tools for sol- 
ving problems’; and that the concepts ‘may provide guidance in resolving new 
or emerging problems of financial accounting and reporting in the absence of 
applicable authoritative pronouncements’. 

Clearly the claim that UK GAAP is a more principles-based approach cannot 
be based upon the broad principles relating to the objectives and characteristics of 
financial statements. UK GAAP’ principles in this regard are clearly derivative of 
the similar US GAAP principles and they share a similar status as a GAAP source 
and reference point for accounting judgments. However, beyond this straightfor- 
ward comparison of US and UK GAAP the relevant question is whether the pre- 
sence of these high-level principles renders US GAAP principles-based. That is, 
although US GAAP may have a more prescriptive and detailed set of rules, should 
the presence of these principles, if correctly applied, prevent rule entrenchment? 

Although these qualitative principles set forth in the FASB Concept Statements 
and in the ASB’ Statement of Principles are not accounting standards they provide 
important guidance to any decision-maker applying transaction and relationship 
specific accounting standards. These are the background principles that underpin 
UK and US accounting and should at all times be operable in a conversational 
relationship with applicable standards guiding the choice of treatments by the 
accounting decision-makers. Similarly, in the absence of standards they should 
guide the choice of accounting treatment. For accounting decision-makers, there- 
fore, these principles are useful guides when making judgments about alternative 
treatments. However, as these principles are not accounting standards, in the 
absence of the exercise of judgment by the decision-maker it is conceivable that 
rule entrenchment could avoid the spirit of these principles. That is, these princi- 











94 See text to n 90 above, 
95 SFAC No 2, n 90 above, 8. 
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ples do not instantiate mandatory conversation which ensures that the principle 
overrides the rule in the event that the rule is clearly applicable but results in 
reporting that is inconsistent with these principles. These principles may not pre- 
vent rule entrenchment in relation to rule-based accounting standards that 
involve no, or little, judgment on the part of the accounting decision-maker. 
Accordingly, if it were the case that a rules-based standard did not involve judg- 
ment in its application, the underlying principles would be avoided where the 
under-inclusiveness of a rule-based prohibition or the over-inclusiveness of a 
rule-based exception results in rule compliant but not principle compliant treat- 
ments. However, even the simplest of rules cannot be mechanically applied with- 
out interpretation and judgment. Furthermore, the claim about rule based 
financial engineering is premised upon a notion that the rule exists in isolation 
from. any principle and may be interpreted to its limit. Peter Wyman, Chairman 
of the ICAEW notes that ‘people will always play rules right up to the edge’.”° 
However, in a system in which principles are available as guidance in interpreting 
rules, the edge of interpretation should be confined by the spirit of the principle. 

Enrons accounting is instructive in this regard. As is well known, Enron 
aggressively employed special purpose entities (SPEs) which were not consoli- 
dated into Enrons financial statements and were treated as arms length parties 
for the purposes of Enron recording income from its dealings with these entities. 
Consolidation of such an entity is required unless, amongst other considera- 
tions,” an independent third party holds a majority of the outstanding voting 
interests in the entity and the third party equity investment is equal to at least 
three per cent of the SPE’ total assets.” If one considers the application of a three 
per cent bright line rule” it quickly becomes apparent that a considerable amount 
of interpretative judgment is required in its application. Take as an example the 
infamous Raptor I transaction which involved an SPE named Talon, which was 
designed to hedge certain Enron merchant investments. This SPE was capita- 
lised with $30 million from a limited partnership known as LJM2, whose general 
partner was Andrew Fastow, Enrons Chief Finance Director, and whose several 
limited partners consisted, among others, of several well known banks and insti- 
tutional investors. This $30 million represented the necessary outside equity to 
comply with the three per cent rule. However, it was understood by the parties 
that before Talon could enter into any transaction to hedge any of Enron’s mer- 
chant investments, LJM2 must have received a 30 per cent annualized rate of 
return on its initial investment. That is, before any of the capital which had been 
invested had been put at risk, LJM2 received a special distribution amounting to 


96 Quoted in R. Bruce, ‘Preventing Enron II: The company’s collapse has provoked a great debate on 
whether UK financial reporting needs further reform’ Financial Times 23 May 2002. 

97 Fora detailed account of all the factors that should have been operative in the consolidation deci- 
sion for these transactions see text to notes 107—124 below. 

98 Emerging Issues Task Force (EITF) Issue No 90-15 (1990). 

99 As commentators have pointed out, although Enron and Andersens applied the rule as a three per 
cent bright line rule in fact this is not a bright line rule as it requires at least three per cent depend- 
ing on the circumstances. See Bratton, n 4 above, 1043, This analysis uses a three per cent bright 
line rule to demonstrate that even bright line rules require interpretation and judgment calls that 
should be guided by the principles set forth in the Concept Statements. 

100 For further detail on the nature of these hedge transactions see text to notes 107—110 below. 
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$11 million more than its original investment. From an accounting perspective 
the question is whether the investment and the subsequent special distribution 
complied with the three per cent rule. Two alternatives present themselves which 
focus on the interpretation of the notion of investment. The first alternative is that 
one freezes the three per cent requirement at a single moment in time; once the 
funds are transferred then an ‘investment’ has been made and the rule and its con- 
solidation requirements are complied with regardless of the subsequent use of that 
investment that could even involve an effective repayment of the original invest- 
ment. The second alternative is that a residual equity investment means an invest- 
ment that is used by the SPE and remains at risk for a period of time. What is clear 
is that the application of the three per cent rule in this context requires the exercise 
of judgment by accounting decision-makers in determining the appropriate treat- 
ment. This is not the job for an automaton. What is also clear is that US GAAP 
directs accountants to the fundamental accounting concepts set forth in Concept 
Statements Nos 1 and 2 in solving such a treatment problem.!™ These principles 
require that an accounting decision-maker ask which of the tu o treatments, con- 
solidation or non-consolidation, is more representationally faiti ful to the transac- 
tion, more relevant to any investor in Enron and more conservz tive given that the 
transactions with Talon substantially increased Enron's recorded profits. Clearly, 
the principles in the concept statements drive an interpretation of the rule that 
would result in consolidation of Talon. However, Enron and Andersens, who at 
all stages were involved in the structuring of the transaction, signed off on 
accounts that did not consolidate Talon. 

This example demonstrates that the application of rules requires interpretation 
and judgment. The judgment of a neutral decision-maker should be guided by the 
fundamental principles of US accounting set forth in FASB Concept Statements. 
The reasons why they were not in the example set forth above cannot be found in 
the nature of US accounting standards. Following US accounting standards, 
Andersens should not have allowed a judgment that was a considerable distance 
over the edge of the interpretative parameters imposed by the Concept Statements. 
Although one must concede that in relation to rules that do not involve difficult 
questions of interpretation or judgment these principles will not prevent rule 
entrenchment, where complex structures are devised to attract favourable account- 
ing treatments questions of judgment and interpretation will always arise. In this 
regard, at least, the US has a principles-based system of accounting, * 


N 


101 SFAC No 2, n 90 above, 8, noting that ‘objectives give direction and concepts are tools for solving 
problems’. 

102 See footnote 107 below. 

103 The report of Enron's Special Investigation Committee (the Powers Report) found that ‘Ander- 
seris total bill for Raptor related work came to approximately $1.3 million. Indeed there is abun- 
dant evidence that Andersen in fact offered Enron advice at every step, from inception through 
restructuring and ultimately to terminating the Raptors’ http://news.findlaw.com/hdocs/docs/ 
enron/sicreport/sicreport020102. pdf (last visited 20 April 2005), 132. 

104 Arguing that the Concept Statements render US GAAP principles based, see W. W. Bratton, 
‘Rules, Principles and the Accounting Crises in the United States’ (2004) 5 European Business 
Organization L Rev 5, 10; K. Schnipper, ‘Principles Based Accounting Standards’ (2003) 17 
Accounting Horizons, 61, 63; M. W. Nelson, ‘Behavioral Evidence on the Effects of Principles- and 
Rules- Based Standards’ (2003) 17 Accounting Horizons 91, 91. 
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Transaction Specific Principles 


The third candidate for distinguishing UK GAAP from US GAAP as a princi- 
ples- rather than as a rules-based accounting system are transaction specific or 
relationship specific principles. These are accounting standards that are set forth 
in general, abstract terms, explicitly requiring the decision-maker to exercise dis- 
cretion and to make a judgment when applying the standard to an actual 
transaction or business relationship. For example, in determining whether a sub- 
sidiary or affiliate company’s accounts should be consolidated with the parent 
company, a principles~based approach would require consolidation if the parent 
company controls the subsidiary or affiliate. A rules-based approach would specify 
bright line rules that would determine the consolidation question, for example, 
where the parent owned 50% or more of the subsidiary’s ordinary shares. 

A determination of whether UK GAAP employs on average more or less trans- 
action or relationship specific principles than US GAAP across the whole range of 
accounting issues is far beyond the scope of this article. However, given that the 
claim that the UK has a superior principles-based approach was made primarily 
to explain why an Enron type event would be less likely to occur in the UK,"™ a 
useful control group of accounting standards to analyse this question is provided 
by the central audit and accounting failures in Enron. Accordingly, this section 
will address two of the most important accounting failures in Enron and ask 
whether, in relation to these failures, the US standards are more or less princi- 
ples-based than UK standards and whether UK standards would have resulted 
in more transparent accounting treatments had they been applicable. These two 
areas are the accounting standards governing the consolidation of special purpose 
entities and the accounting standards governing disclosures in the financial state- 
ments regarding related party transactions.” 


Accounting for Special Purpose Entities 

As discussed above, Enron aggressively employed special purpose entities in 
managing its financial statements. The most egregious examples of this were the 
transactions between Enron and several SPEs designed to hedge Enron’s mer- 
chant investments. These transactions enabled Enron to avoid reflecting over $1 
billion dollars of losses related to these merchant investments between 1999 and 
2001.” The restatement of Enrons financials to correctly reflect these losses in 
autumn of 2001 led to a collapse in Enron’s share price, the triggering of contin- 


105 For example, the Association of British Insurers Memorandum to the Treasury Committe, n 7 
above. 

106 Fora discussion of other areas of US GAAP that employ transaction specific principles which did 
not prevent audit failure see Bratton, n 104 above, and M. A. Melone, “United States Accounting 
Standards ~ Rules or Principles? The Devil Is Not in the Details’ (2004) 58 Univ Miami L Rev 
1161. 

107 The Rhythms hedge transaction led to a restatement of earnings on the determination that the 
consolidation rules had not been satisfied and that correct consolidation would reduce net earn- 
ings for 1999 by $95 million and by $8 million for 2000 (Powers Report, n 103 above, 84). The 
Raptor transactions enabled Enron to avoid recording almost $1 billion dollars of losses on its 
merchant investments for the year from third quarter 2000 to third quarter 2001 (ibid 132). 
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gent liabilities linked to the share price and Enron's credit rating’ and ultimately 
in Enron filing for Chapter 11 bankruptcy on December 2, 2001." 

Enron held several equity investments that had appreciated substantially in 
value during the late 1990s bull market." As these investments were accounted 
for as traded securities, US GAAP requires appreciation or depreciation in value 
to flow through the profit and loss account. Although Enrons pre-2000 recorded 
profits had benefited from the appreciation in the value of these investments, 
towards the end of 1999 Enrons management was concerned about the effect on 
Enrons profit and loss account should there be a substantial depreciation in value 
in these equity investments. This was of particular concern as Enron had no 
immediate exit option from these investments as it was restricted from selling 
them for a certain period of time. Accordingly, Enron’s management looked to 
hedge the risk of a decline in the value of these investments. As it was not possible 
to hedge such a position on the open market, management had to devise an alter- 
native hedging mechanism. The SPEs were presented as this alternative. New 
entities would be formed and capitalized through debt and equity from Enron 
and third party investors. Enron would then purchase merchant investment 
hedges from the SPEs, for example, a put option to sell the shares to an SPE at a 
fixed price in exchange for its own restricted stock. If the value of the merchant 
investment fell below the strike price of the put option, Enron’s income statement 
would be cushioned from such a decline as it could sell the stock to the affiliate 
entity at the strike price. 

These transactions were exceptionally complicated and raise several conten- 
tious accounting issues, the most important of which was whether the SPEs 
should have been consolidated in Enron’s group accounts. For Enron’s manage- 
ment, the central purpose of these SPE transactions was to cushion Enron's profits 
in the event ofa decline in the value of the merchant investments. In order for any 
amounts owed through a hedge from such an SPE to be recorded on Enrons 
income statement the SPE had to be treated as a non-consolidated entity for 
accounting purposes. The reason for this is that upon consolidation of two entities 
any amounts owed from oné entity to the other are cancelled out. US GAAP 
standards on the consolidation of SPEs were, therefore, of central concern during 
both the structuring of the transactions and in the post-Enron autopsy. 








108 Enron entered into several transactions where it transferred assets into affiliate entities who paid 
for the assets in cash. The funds were raised primarily through debt finance. However, the lenders 
required credit support to make these loans which was provided in the form of Enron guarantees 
which had triggers including the fall in Enron's stock price below a certain threshold and a down- 
grading of Enron's debt. Enron failed to disclose approximately $4 billion dollars of such contin- 
gent liabilities which in fact were triggered. The failure to comply with these disclosure 
obligations was not compliant with US GAAP requirements for financial contingent liabilities. 
Statement of Financial Accounting Standards (SFAS No. 5), Accounting for Contingencies (FASB, 
March 1975) requires that financial guarantees, even if the possibility of them become payable is 
remote, must be disclosed. See W. W. Bratton, ‘Enron and the Dark Side of Shareholder Value’ 
(2002) 76 Tulane L Rev 1275, 1345. 

109 For an analysis of Enron's collapse and the causes of its collapse see Bratton, ibid. 

110 For example, in March 1998, Enron invested $10 million in a privately-held internet service pro- 
vider, Rhythms NetConnections, Inc. By May 1999 these shares were worth approximately $300 
million. See Powers Report, n 103 above, 77. 
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The common perception amongst the financial press’ is that pre~Enron US 
GAAP provides that consolidation is not necessary if the SPE obtains an outside 
equity investment amounting to three per cent of the entity’s total assets. This 
understanding is inaccurate as several legal and accounting commentators have 
demonstrated."* The applicable pre-Enron standards require that consolidation is 
not necessary if first, the majority owner of an SPE is an independent third party, 
second, if such majority owner has control of the SPE and third, if such party has 
the substantial risks and rewards of ownership of the SPE.’” Furthermore, the inde- 
pendent third party must have made a substantial residual equity investment in the 
SPE which the SEC understood to be a minimum of three per cent of the com- 
pany’s total assets but which should be higher in some circumstances.” In guidance 
given by a staff member of the SEC Office of the Chief Accountant in 2000, the 
SEC stressed the openness of the consolidation analysis, noting that all the facts and 
circumstances should be carefully considered’ and identified several relevant factors, 
including, amongst others: the purpose of the SPE; the control over asset purchases; 
who in fact controls the day to day operations of the SPE; and who receives the 
residual economics of the SPE. The SEC stressed that the determination required 
the exercise of ‘sound professional judgement’.* Accordingly, the applicable US 
GAAP rules on SPE consolidation are principles-based standards delegating to 
the accounting decision-maker the discretion to apply general abstract standards to 
the economic facts of the SPE structure and relationship. The determination of SPE 
consolidation is left to a regulatory device that requires that the accountant filter 
economic facts through the transaction specific accounting objectives of indepen- 
dent control and residual economics. 

To be fair to any pre-Enron accounting decision-maker, these principles and 
rules are not clearly set forth in one source document. This could have created 
uncertainty as to the applicable standard. Nevertheless, it is clear upon a non-pro~ 
fessional review of the available accounting standards and literature that issues of 
control, independence and residual economics are central to the consolidation 
determination. However, Enron and its auditors failed to apply these principled 
standards.” In relation to the Raptor transactions, for example, the question was 





111 For example, a Financial Times editorial, ‘Honest Numbers: Accounting and Auditing’ Financial 
Times 19 February 2002. See generally, L. Cunningham, n 74 above, 928, n 49 commenting on 
‘the loose discussions of the rule in the press and among some commentators’. 

112 See Bratton, n 104 above; G. J. Benston and A. L. Hargreaves, ‘Enron: What Happened and What 
We Can Learn From It’ (2002) 21 Jnl of Accounting and Public Policy 105. 

113 See EITF Topic D-14 (1989) and EITF Issue No. 90 (1990). See generally, A. Hargreaves and G. 
Benston, ‘The Evolving Accounting Standards for Special Purpose Entities and Consolidations’ 
(2003) 16 Accounting Horizons 245, 251-253. 

114 EITE ibid. See also Hargreaves and Benston, ibid 252 noting that the SEC ‘indicated that the mini- 
mum investment is 3% of the SPEs total assets, but that in some circumstances a higher percentage 
equity investment is needed’. 

115 SEC summary of a conference speech made by Dominick J. Ragone. Unpublished, summary on 
file with the MLR. 

116 Several commentators in the UK have argued that the non-consolidation of the SPEs was in fact 
compliant with US GAAP. This is an a odd conclusion given that Enron collapsed following 
accounting restatements which were necessary due to prior non compliance with US GAAP. It 
is, nevertheless, wholly inaccurate. See, for example, D. Jones, ‘Let British Business Breathe: The 
Government Should Not Overreact to Enrons Collapse’ Financial Times 21 June 2002. Peter 
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whether LJM2, which had ostensible management control over the SPEs, was an 
independent third party investor which really controlled the relevant SPEs and 
whether LJM2 had both the risks and rewards of ownership. The fact that the 
General Partner of LJM2 was Enrons CFO, Andrew Fastow, who had manage- 
ment authority over the partnership and that Fastow was in fact the sole origina- 
tor for LJM2’s investments appears to vitiate any claim to independence. This fact, 
however, is not clearly decisive as LIM2 had many outside limited partners” 
whose approval was required to enter into certain investments and, acting by a 
two thirds majority, these partners could remove Fastow without cause. However, 
in the SPEs Raptors I, II and IV," prior to entering into any hedge transaction, a 
$41 million distribution was made to LJM2 which was equivalent to a return of 
the original investment plus a 30 per cent annualized rate of return. This meant 
that the outside investor only had the rewards but not the risks of ownership, 
whereas the applicable standard requires that the third party have the risks and 
rewards of ownership. This is also indicative of lack of control: residual risk takers 
will directly or indirectly control firm decision making in order to maximize 
value and minimise risk of loss. 

A familiar claim in the UK debate following Enron is that UK accounting 
principles would have resulted in the consolidation of the SPEs."? Whilst this 
claim erroneously assumes that they should not have been consolidated under 
US GAAP, it is instructive in the principles or rules debate to consider how UK 
GAAP would have approached these issues. Interestingly, the actual standards 
themselves draw on principles similar to the US GAAP principles outlined above. 
In relation to any SPE where Enron took any ownership interest,” the relevant 
UK accounting issue would be whether the SPE was a subsidiary undertaking 
and the applicable accounting standards are found in the definition of ‘subsidiary 
undertaking’ in the Companies Act 1985 together with FRS 2, Accounting for Sub- 
sidiary Undertakings. In relation to any SPE where Enron did not take such an own- 
ership interest, the relevant accounting issue would be whether the SPE was a 
quasi subsidiary’ and the applicable accounting standard is FRS 5, Accounting for 
the Substance of Transactions. 

In both cases the principle in issue is very similar. Pursuant to Section 258 of 
the Companies Act 1985, an entity is a ‘subsidiary undertaking’ of a parent if that 
parent has a direct or indirect equity interest in the entity and ‘Actually exercises 
dominant influence over it’. FRS 2 defines ‘dominant influence’ as ‘influence that 
can be exercised to achieve the operating and financial policies desired by the 


Wyman in his testimony to the Treasury Committee noted that ‘one of the major problems with 
Enron was all this off balance sheet debt, which results from a straight following of the rules, with- 
out being able, because the accounting standards did not allow you, to stand back and say does this 
produce the right answer’, para 3 at http://www.publications.parliament.uk/pa/cm200102/cmse 
lect/cmtreasy/758/2041007.htm (last visited 23 March 2005). 

117 LJM2 had approximately 50 limited partners (Powers Report, n 103 above, 73). 

118 ibid 112-113. 

119 For example, see the Association of British Insurers Memorandum to the Treasury Committee, n 
7 above. 

120 For example, Enron indirectly took a limited liability company membership interest in Talon, the 
Raptor I SPE vehicle. 
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holder of the influence’. Furthermore, paragraph 62 of FRS 2 notes that the 
definitions of parent and subsidiary undertaking are founded on the accounting 
concept of control. Control is defined by FRS 2 as the ability to direct financial 
and operating polices ‘with a view to gaining economic benefits.” Pursuant to 
FRS 5 an entity that is not a ‘subsidiary undertaking’ will still have to be consoli- 
dated with in its parent’s accounts where such entity is a ‘quasi subsidiary’. A quasi 
subsidiary does not require any parental equity interest in the entity. Rather an 
entity is a quasi subsidiary’ where it is directly or indirectly controlled by the 
reporting entity and gives rise to benefits for that entity that are in substance no 
different from those that would arise were the vehicle a subsidiary’. Control is 
defined by FRS 5 similarly to how it is defined by FRS 2 as the ability to direct 
the financial and operating policies of that entity with a view to gaining eco- 
nomic benefits from that entity’."** Accordingly, the central question for both 
accounting standards is who actually controls the entities operating and financial 
policies and who benefits from the residual economics. 

The difference between UK GAAP and US GAAP is not a distinction of prin- 
ciples or rules as both deploy principles. The difference is not one of substance 
rather it is one of perspective: the UK standards looks at the issue from the per- 
spective of the parent whereas US GAAP takes the perspective of the role of the 
third party. For US GAAP it follows that if no independent third party, who has 
the substantial risks and rewards of ownership and who has made the required 
minimum investment, controls the SPE then it must be consolidated with the 
parent entity. For UK GAAP it follows that if the parent, directly or indirectly, 
controls the entity and benefits from its residual economics, then it must be con- 
solidated. Accordingly, adjusting for perspective, UK GAAP’s control focus mir- 
rors the independence and control focus under US GAAP outlined above. In 
principled terms there is nothing distinctive about UK GAAPs accounting treat- 
ment of such entities and no reason to think that UK GAAPs standards would not 
have been similarly ignored by Enrons internal accountants and external auditors. 


Related Party Disclosure 

Although Enrons accounting decision-makers decided not to consolidate the 
hedge transaction SPEs and to allow the hedges to cushion Enrons declining 
profitability, the issue of how much information to give investors about these 
transactions did not disappear. Under FASB’ Statement of Financial Accounting Stan- 
dard 57, financial statement disclosures must be made about related party transac- 
tions. William Bratton describes the nature of such disclosures as the ‘substantive 
equivalent of a set of consolidated reports.” The definition of ‘Related Party’ 
provided by SFAS 57 is very broad employing rules-based and principles-based 
categories. Related parties include, amongst others: an entity's management, 
owners and its owners family (rules); entities that are directly or indirectly 








121 FRS 2, Accounting for Subsidiary Undertakings (ASB, July 1992) para 7(b). 
122 FRS 2, para 6. 

123 FRS 5, n 83 above, para 7. 

124 ibid para 8. 

125 Bratton, n 4 above, 1042. 
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controlled by the counterpart entity or under common control (principle); and 
parties where one of the parties can significantly influence the management or 
operating policies of the other (principle). Although it is not clear as to the basis 
upon which Enron’s accounting decision-makers determined that Enron and the 
hedge SPEs were related parties, it is clear that it was decided that they were 
related parties because in the 1999 and 2000 annual reports the financial statements 
contained related party disclosures about these transactions. 

In theory, therefore, for the attentive financial analyst, had Enron provided 
adequate disclosure about the related party transactions, the decisions not to con- 
solidate the SPEs would have been a violation of US GAAP but one of limited 
import as the information necessary to work out the effect of these transactions on 
Enrons income statement would have been publicly available. However, Enron 
and its auditors failed to comply with the standards set forth in SEAS 57 and ade- 
quate disclosure was not made. The disclosure failings are summarized in the 
Powers Report, which notes that, although the disclosures were detailed: 


They did not communicate the essence of the transaction in a sufficiently clear fash- 
ion to enable a reader of financial statements to understand what was going on. 
Even after months of investigation, and with access to Enron’s information, we 
remain uncertain as to what transactions some of the disclosures refer. The footnotes 
also glossed over issues concerning the potential risks and returns of transactions, 
their business purpose, accounting policies they implicated and contingencies 
involved. In short, the volume of details that Enron provided in the financial state- 
ment footnotes did not compensate for the obtuseness of the overall disclosure.'*° 


As the Powers Report concluded, these disclosures did not comply with require- 
ments of SFAS 57. SFAS 57 sets forth the information which must be included 
about a related party transaction. It employs both principles and rules to map 
out the type and range of information. The rules require specific information 
about the nature of the related party relationship and a description of the transac- 
tion involved, the dollar amounts involved, the amounts due from each party and 
the manner in which such amounts due will be settled.” However, cognisant of 
the potential under-inclusiveness of these specific disclosure requirements, SFAS 
57 also employs the broader principled mandate to provide ‘such other informa- 
tion deemed necessary to an understanding of the effects of the transactions on 
the financial statements’.’** The related party disclosures in Enrons 1999 and 
2000 annual reports failed to comply with the rules and in relation to the addi- 
tional information principle, the Powers Report concluded that ‘the related party 
transaction disclosures fell short of this goal’.’”? 

Accordingly, from a transaction specific viewpoint, the US accounting stan- 
dards on related party disclosure are principles-based, providing discretion to 
the accounting decision-maker to provide the market place with the information 
necessary to understand the impact of those transactions on the financial 





126 Powers Report, n 103 above, 197. 

127 SEAS 57, Related Party Disclosure (FASB, March 1982) para 2. 
128 ibid. 

129 Powers Report, n 103 above, 198. 
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statements. To fully assess the UK principles superiority claim, however, it is 
. important to determine whether US GAAP is less principles-based than UK 
GAAP in a way that could have had a substantive impact on the types of related 
` party disclosure that were actually made. ` 

Of the many accounting issues raised by Enron the UK principles superiority 


claim in relation to related party disclosures is particularly absurd. The reason for this `° 


is that, as the Ernst & Young GAAP guide points out, the UK GAAP related party 
accounting standard FRS 8 — Related Party Disclosures is ‘apart from . . . minor differ- 
ences .. . effectively an elaboration of SFAS 57’ and that ‘the requirements of SFAS 
57 are such that related parties under FRS 8 are effectively related parties under SEAS 
57’. FRS 8 makes similar use of a range of both principles and rules in defining who 
is a related party and in identifying the types of disclosure required. Related parties 
include management and family (rules) and entities that are controlled by other 
entities (principles). FRS 8 sets forth specific disclosure requirements, for example, 
names of the parties, description of the transaction and the amounts involved (rules) 
but also has a catch all principle to provide any other elements of the transactions 
necessary for an understanding of the financial statements”? i 

Accordingly, as this analysis of the consolidation and disclosure issues sur- 
rounding the hedge SPEs shows, the applicable US GAAP rules rely upon trans- 
action and relationship specific principles that are very similar to those used by 
UK GAAP. In the context of two of the most contentious accounting issues in 
Enrons financial statements, principles should have guided the accounting deci- 
sion-makers but they were ignored or bent to please the client. Principles were 
present but did not get in the way of misleading financial information and there 
is no reason to think that the application of UK GAAP by the same decision- 
makers would have resulted in a different outcome. The UK does not have 
accounting principles to thank for avoiding its Enron. 


CONCLUSION 


Close attention to US GAAP and UK GAAP demonstrates that the UK principles 
superiority claim is not well founded. UK GAAP cannot be distinguished in any 
meaningful way from US GAAP on the basis that the UK has a principles-based 
as opposed to a rules-based approach. In the context of Enron, Enrons US audi- 
tors should have applied principles and rules in determining the appropriate 
accounting treatment for Enrons complex transactions. However, Enron and 
Andersens consistently failed to apply both transaction specific rules and princi- 
ples or to pay due regard to the principled qualitative characteristics of accounting. 
The principled form of the standards did not inhibit egregious application fail- 
ures. US audit failures point us not to issues of form but to an analysis of the 
reasons why auditors failed to apply both the principles and the rules; why the 
accountancy profession in the United States malfunctioned. 

The UK’ response to US audit failure is a function of the unfounded premise 
of the principles superiority claim. This article shows that without this premise 





130 FRS 8, Related Party Disclosures (ASB, October 1995) para 6. 
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the claim that the UK’s post-Enron review was a review of a regulatory regime 
that was already at the forefront of best practice is not credible. There is no other 
plausible candidate to maintain this best practice claim. Furthermore, it seems that 
without the principles superiority claim the focus and scope of the review would 
have been very different. Without the principles superiority claim, the explanation 
of the UK’s comparative success would have been placed firmly on the shoulders 
of a superior professional practice. The logic of this explanation would have 
encouraged a review of the state of professional practice in the UK and its regula- 
tory underpinnings. Such a review could not have been carried out without a 
consideration of first, the US's pre-Enron regulatory reforms and changes that 
negatively impacted on its audit practice, second, whether recent UK regulatory 
reforms or changes mirror such US changes, and third, whether or not other 
aspects of our regulatory regime would neutralise the impact of such reforms 
and changes. Such a review has not taken place in the UK. Without the illusory 
protection of form, the need for such a review will have to be taken more 
seriously. 
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The Information and Consultation of Employees 
Regulations: Voluntarism’s Bitter Legacy 


K. D. Ewing” and G. M. Truter™ 


INTRODUCTION 


The call for legislative support for the participation of workers in decision- 
making in the enterprise has been a recurring theme at Community level since 
the adoption of the first social action programme in 1974. In the following 20 
years, a number of initiatives were proposed by the European Commission, 
but only three relating to specific areas were adopted: the Directives on collec- 
tive redundancies, acquired rights and health and safety.? An important break- 
through was made in 1994 with the adoption of the European Works Council 
Directive (EWC Directive’),? which requires information and consultation pro- 
cedures to be adopted in large companies with a significant presence in more 
than-one Member State. But it took another eight years to extend similar obli- 
gations to national level companies by the adoption of the Information and 
Consultation Directive (I&C Directive’).* Although the Directive was warmly 
embraced by British trade unions,” with the introduction of the implementing 
Information and Consultation of Employees Regulations 2004 (ICE Regula- 
tions’),° the scope for optimism about its potential impact has been significantly 
reduced. The voluntarist orientation of the Regulations has not only brought 
the new measures into conflict with the central promises of the I&C Directive, 
but has also introduced further inconsistency into an already incoherent labour 
relations regime.’ This state of affairs should not be viewed in isolation from the 


*King’s College London 
“University of Leicester 


1 See B. Bercusson, European Labour Law (London: Butterworths, 1996), 220. 

2 See respectively, Directive 75/129/EEC, amended by Directive 92/56/EC and consolidated in 
Directive 98/59/EC; Directive 77/187/EEC, amended by Directive 98/50/EC and consolidated in 
Directive 01/23/EC; Directive 89/391/EEC. 

3 Directive 94/45/EC. 

4 Directive 2002/14/EC. 

5 See, for example, TUC, EU Directive on Information and Consultation: How Will It Affect Relations in 
the UK? Discussion Document, 12 July 2002, 1. 

6 SI 2004 No. 3426. 

7 See Lord McCarthy, ‘Representative Consultations with Specified Employees — or the Future of 
Rung Two’ in H. Collins, P. Davies and R. Rideout (eds), Legal Regulation of the Employment Rela- 
tionship (The Hague: Kluwer Law International, 2000). 
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Directive itself: the objectives of that instrument might be clear,® but the detail is 
scattered with seeds of confusion.’ 

These seeds are likely to reap a bitter harvest, with the Directive and Regula- 
tions coming at a time of high expectation in the UK. Problems have arisen in 
relation to so called ‘Rice Krispy’ redundancies, with workers learning about the 
loss of their jobs while listening to the morning radio or watching breakfast tele- 
vision. In other notorious examples, workers have been notified by text message. 
But whatever the manner of informing workers, there has been a spate of inci- 
dents in recent years in which workers have been informed of the loss of their jobs 
in controversial circumstances without any prior consultation. Some of the better 
known of these cases included Corus Steel, Rover and Vauxhall Motors. In many 
of these cases the decisions were made without consulting workers’ representa- 
tives, even though the company in question recognised a trade union for the pur- 
poses of collective bargaining. It was widely hoped that the Directive and the 
Regulations would put a stop to such abuse in a country where business leaders 
openly acknowledge that it is ‘easier to close factories . . . than elsewhere in Eur- 
op€.” But partly as a result of the lobbying activities of the United Kingdom to 
weaken the Directive (with important consequences for the implementing regu- 
lations) at the behest of a business community reluctant to acknowledge a social 
dimension, these hopes have been dashed. 


SCOPE OF APPLICATION 


Problems are encountered immediately in the application questions: what is an 
undertaking, to undertakings of what size do the Regulations apply, and who is 
to be counted in determining whether or not the latter threshold has been met? 
So far as the first of these questions is concerned, we see a total abdication of 
responsibility by the government to the courts. The question of what is an under- 
taking is at the heart of the Regulations: if there is no undertaking, there is no 
obligation to comply with information and consultation obligations. Yet the defi- 
nition of an ‘undertaking’, copied out from the I&C Directive, gives little away. 
Thus an undertaking is à public or private undertaking carrying out an economic 
activity, whether or not operating for gain. There are thus two key elements of 
the definition. One is the term ‘undertaking’ which is not made any clearer by the 
definition. The other is the requirement that it carry out an ‘economic activity’. 
This latter is clearly a limitation in the sense that not all undertakings will carry 
out an economic activity.” Some indication of the government’ thinking is given 











8 See the Preamble to the I&C Directive, recitals (6)-(11), (13), (18). 

9 Most obviously, the commitment in article 1 to a ‘general framework setting out minimum 
requirements’ is contradicted by article 5 which allows management and labour to negotiate 
agreements that are different from the terms of article 4 which sets out the practical arrangements 
for information and consultation. 

10 TheTimes, 6 December 2004. 

11 Regulation 2, 

12 So the fact that an entity is an undertaking for the purposes of Directive 01/23/EC (the Acquired 
Rights Directive) does not necessarily mean that it will be an undertaking to which the ICE Reg- 
ulations apply. Nevertheless, the government has drawn attention to the case law under that 
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in Guidance issued by the DTI? where it is stated that an undertaking means a 
legal entity, such as an individually incorporated company.” It is also revealed that 
what is an economic activity is largely a matter for the courts to determine.” The 
possibility that the definition may exclude much of the civil service and local 
government is met with a suggestion that a voluntary code of practice for the civil 
service and local government will be introduced.” There is, however, no obliga- 
tion to exclude those employers even though they are not formally covered by the 
Directive. 

So far as the second of the three foregoing ‘application’ questions is concerned, 
here we find that the Regulations do not apply to all undertakings carrying out 
an economic activity. In the first two years of coming into force, they will apply 
only to undertakings employing at least 150 employees in the UK. Undertakings 
employing at least 100 employees and undertakings employing at least 50 employ- 
ees will become subject to the Regulations from 6 April 2007 and 6 April 2008 
respectively.” Although the Directive allows for this phased implementation (but 
from 3 March 2005 rather than 6 April 2005), the effect is that the Regulations 
will apply to only a tiny minority of Britains 1.2 million employers in the first 
three years of their operation.”® There are only some 18,000 employers who 
employ 100 or more people, and indeed the number of employers covered will 
almost double by the extension of the procedure to employers with 50 or more 
employees in 2008: those employers employing between 50 and 100 employees 
account for some 17,000 employers. But even though the number of employers 
covered will be more than doubled when the scheme is fully implemented, it 
remains the case that even then, it will apply to only some 3 per cent of Britain’s 
employers. Although these employers account for the greater bulk of Britain’s 24 
million or so employees, there will nevertheless be some 7 million employees 
who are denied access to the statutory information and consultation procedure 
(I&C procedure’). Quite how this can be justified is not clear. Although it might 
be seen to be a legitimate response to the regulatory burdens on small businesses, 
itis difficult to use this argument to sustain such an exclusion of businesses with as 
many as 49 employees. Such an argument is all the more unsustainable given the 
much lower (and equally contentious) thresholds for the acquisition of the rights 
of statutory recognition and consultation on collective redundancies,’ and 





Directive and The Transfer of Undertakings (Protection of Employment) Regulations 1981 (SI 
1981 No. 1794) (‘TUPE Regulations’). See The Information and Consultation of Employees Regulations 
2004: DTI Guidance (January 2005), para 5, referring to Porter v Queens Medical Centre (Nottingham 
University Hospital) [1993] IRLR 486, among other cases. For a consideration of the term ‘economic 
activity’ in tax law, see Institute of Chartered Accountants in England and Wales v Commissioners of Cus- 
toms and Excise [1999] 2 CMLR 1333 HL. 

13 The Information and Consultation of Employees Regulations 2004: DTI Guidance, ibid. 

14 ibid para 5. 

15 ibid. 

16 ibid. 

17 Regulation 3 and Schedule 1. 

18 The following figures relating to the number of employers are drawn from Employment Rela- 
tions Directorate, Final Regulatory Impact Assessment: Regulations to establish a general framework for 
informing and consulting employees in the UK (October 2004), 9. 

19 See respectively Trade Union and Labour Relations (Consolidation) Act 1992 ("‘TULRCA 1992’), 
Schedule Al, para 7 (21 workers); TULRCA 1992, s 188(1) (20 employees). 
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furthermore, the absence of a threshold for consultation relating to the transfer of 
an undertaking.” 

_ Turning to the third ‘application’ question, here we find that the scope of the 
Regulations is restricted still further by applying only to undertakings with 50, 
100 or 150 employees’ An employee is narrowly defined as ‘an individual who has 
entered into or works under a contract of employment’,” thereby excluding many 
of those engaged in so-called ‘atypical’ work. Again, this can be contrasted with the 
statutory recognition procedure, which applies to ‘workers’ (but not with the pro- 
visions on collective redundancies and the transfer of undertakings). Otherwise, a 
most remarkable feature of the ICE Regulations is the treatment of part-time 
workers, who the employer may regard as a half rather than a whole person.” This 
means, for example, that a company with 30 full-time staff and 28 part-time staff 
will not be required to comply with the Regulations. This in turn gives rise to a 
number of concerns. First, it devalues, diminishes and discriminates against part- 
time workers. In so doing it makes a mockery of the purported attempt to deal 
with discrimination against such workers in the Part-Time Workers (Prevention 
of Less Favourable Treatment) Regulations 2000.” Secondly, it does so in a manner 
that discriminates against women. It seems that the government has learned noth- 
ing from the lessons in Rv Secretary of State for Employment, ex parte EOC” It was 
held in that case that the denial of employment protection rights to those working 
less than 16 hours a week constituted unlawful discrimination against women. The 
law had to be changed as a result. In reaching this decision the House of Lords 
pointed out that it was ‘common ground’ that ‘the great majority of those who 
worked for less than 16 hours a week are women, so that the provisions in question 
result in an indirect discrimination against women.” The threshold in the ICE 
Regulations is 75 hours a month. It may be that the labour market has changed 
since 1994, and that the higher threshold of 75 hours a month will be less discrimi- 
natory than 16 hours a week. But it seems unlikely. 


NEGOTIATING ARRANGEMENTS FOR INFORMATION AND 
CONSULTATION 


In common with the statutory procedure for trade union recognition, the I&C 
procedure places a heavy premium on the parties negotiating their own agree~ 
ments. As a result, it is possible that there may be a number of different outcomes 
under the Regulations. The first could see eligible undertakings which have no 
information and consultation procedure.” This arises because although the 








20 TUPE Regulations (regulations 10—-11A). 

21 Regulation 2. The Directive also refers to employees. 

22 Regulation 4(3). Provision is made for the disclosure of information to an employee or employees’ 
representative for the purpose of calculating the number of people employed in the undertaking 
(regulations 5, 6). 

23 SI 2000 No. 1551. 

24 [1994] 1 All ER 910. 

25 ibid916. 

26 Compare M. Weiss, “The Future of Workers’ Participation in the EU’, in C. Barnard, S. Deakin 
and G. S. Morris (eds), The Future of Labour Law (Oxford: Hart Publishing, 2004) where the possi- 
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employer may initiate an I&C procedure, there is no obligation to do so unless a 
request has been made by at least 10 per cent of the workforce.” The 10 per cent 
requirement is subject to a minimum of 15 and a maximum of 2,500 employees.” 
This means in many cases that the real threshold may be as high as 30 per cent, and 
in fact the threshold of 10 per cent will apply only where the business employs 
more than 150 people. Given that most businesses have fewer than 150 employees, 
the 10 per cent threshold is in fact likely to be the exception rather than the rule 
even in those cases where the Regulations apply. It is thus likely that there will be 
many cases where a request will not be made, or where a request will be made by 
an insufficient number of workers, or where a request is made by a sufficient 
number of workers but there are flaws in the application. Many of these potential 
problems would have been minimised if it had been possible for a recognised 
trade union to have made an application, but this is not permitted by the Regula- 
tions.” The request may be submitted to the employer in the form of either (a) a 
single request made by at least 10 per cent of employees in the undertaking or (b) a 
number of separate requests made by at least 10 per cent of employees in total in 
the undertaking within a period of six months.” 

Apart from circumstances where there are no procedures, there are also circum- 
stances where there may be diluted procedures. This may arise where the 
employer and the employees have negotiated their own ‘pre-existing agreement’, 
a term defined to mean an agreement between an employer and his employees or 
their representatives which is made prior to the making of an employee request, 
and which satisfies the conditions set out in regulation 8(1)(a) to (d).*! Regulation 
8 then provides that where a pre — existing agreement exists and fewer than 40 per 
cent of employees in the undertaking (or in more than one undertaking’) make a 
valid request, the employer may hold a ballot of the workforce to determine 
whether there is support to begin negotiations under the Regulations.” So where 
there is a pre-existing agreement, there is a need for a valid request under regula- 
tion 7 simply to hold a ballot to determine whether that agreement should be 
displaced by a negotiated agreement or the standard provisions (see below). It is 
only if the request is made by 40 per cent of the workforce that the employer's 
right to hold a ballot is displaced and an obligation arises to begin negotiations. 
If, however, a ballot is held, those supporting the beginning of negotiations under 
the procedure must represent at least 40 per cent of the employees employed in the 





bility is raised that Member States may be under a duty to ensure that à body representing the 
employees’ interests is established’ (248). 

27 Regulation 7(2). 

28 Regulation 7(3). 

29 But it may be possible for the union to gather signatures and submit a petition on behalf of the 
employees in question. 

30 Regulation 7(2). On the form of the request, the CAC’ obligations on receiving the request, and 
restrictions on employee requests and employer notifications, see regulations 7(4), 7(5) and 12 
respectively. For the position in respect of disputes concerning the validity of employee requests 
or employer notifications and the application of the employer's obligation to initiate negotiations 
to reach an information and consultation agreement, see regulations 13 and 35(6). 

31 Regulation 2. 

32 Regulation 9. 

33 Regulation 8(1),(2). On the balloting requirements and the sanctions for failure to adhere to them, 
see regulations 8(3),(4),(7),(8),(9), 10, 35(6). 
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undertaking as well as a majority of those actually voting.** For these purposes, 
although a pre-existing agreement must be approved by the employees,” the 
approved procedure may fall a long way short of what the standard procedure 
requires. Thus the agreement must simply ‘set out how the employer is to give 
information to the employees or their representatives and seek their views on such 
information.” The Regulations do not specify what information is to be pro- 
vided under such agreements, nor does the seeking of views correspond with 
the definition of consultation in regulation 2. This means not just the ‘exchange 
of views’, but also the establishmerit of a dialogue’. One further difficulty here is 
that under the Directive a pre-existing agreement means one in force on 23 
March 2005.” But there is no corresponding limitation in the Regulations, for 
the purposes of which a pre-existing agreement could be made after the Regula- 
tions come into force. 

It is not only pre-existing agreements that may lead to diluted outcomes. Once 
a valid employee request has been made, the employer must take a number of 
steps, as soon as reasonably practicable, to set the negotiation process in motion. 
First, it must make arrangements for the appointment or election of negotiating 
representatives,” in which all employees must be allowed to participate.” The 
election or appointment should be arranged in such a way that all employees in 
the undertaking will be represented by a representative.*° Following the appoint- 
ment or election process, the employer must notify the employees in writing of 
the identity of the negotiating representatives and invite the representatives to 
enter into negotiations to reach an agreement.*’ The negotiation period must 
not exceed six months, that period commencing three months after the date of 
the employee request or the employer notification.” The parties are, however, 
authorised to extend the six-month period.” Negotiated agreements must be in 
writing, dated, signed by or on behalf of the employer, set out the circumstances 
in which the employer must inform and consult its employees, and cover all 
employees in the undertaking.** But again there is no requirement about the 
minimum terms of these negotiated agreements. The parties are free to negotiate 
for less information to be provided than the standard provisions of the Regula- 
tions, and they are free to make arrangements for consultation which although 
higher than pre-existing agreements, are also lower than the standard provisions. 








34 Regulations 8(5)(b), (6). Ifthe request is not endorsed in the ballot, the employer may nevertheless 
choose to enter into negotiations (regulation 8(5)(c)). 

35 Regulation 8(1)(c). 

36 Regulation 8(1)(d). 

37 Article 5. 

38 Regulation 14(1)(a). 

39 Regulation 14(2)(b). 

40 Regulation 14(2)(a). 

41 Regulation 14(1)(b)(c). When negotiating or implementing a negotiated agreement, the parties are 
under a duty to work in a spirit of co-operation, taking into account the interests of both the 
undertaking and the employees (regulation 21). f 

42 Regulation 14(3). 

43 Regulation 14(5). See regulations 15 and 35(6) for the remedy for breach of the requirements in 
relation to the appointment or election of negotiating representatives. 

44 Regulation 16(1)(a)—(c)(e). On the methods of endorsement of these agreements, see regulations 
16(1) (d), (3)—(5), 17, 3566). 
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As will be seen below, the last requires not only the establishment of a dialogue (as 
in the case of negotiated agreements), but also consultation ‘with a view to reach- 
ing an agreement’ (which is not required in the case of negotiated agreements). 
Moreover, although the negotiated agreement should provide for the appoint- 
ment or election of information and consultation representatives (I&C represen- 
tatives’), it may alternatively provide that the employer must inform and consult 
employees directly.” 


STANDARD INFORMATION AND CONSULTATION PROVISIONS 


Where the employer is obliged to initiate negotiations, but fails to do so, or where 
a negotiated agreement is not reached within the stipulated time period, the stan- 
dard information and consultation provisions (‘standard provisions’) will apply.** 
In such cases, the employer must make arrangements for the holding of a ballot of 
its employees to elect I&C representatives.” As is the case in relation to represen- 
tatives under a negotiated agreement and unlike the position in respect of consul- 
tation on collective redundancies and the transfer of undertakings, there is no 
requirement that priority be given to trade unions. The ballot to elect I&C repre- 
sentatives must comply with requirements set out in Schedule 2 to the Regula- 
tions” and there must be one representative for every 50 employees or part 
thereof, although this is subject to a minimum of two and a maximum of 25.*° 
If the employer does not arrange for the holding of a ballot, an employee or 
employees’ representative may refer a complaint to the CAC, which must make 
an order requiring the employer to make the necessary arrangements if it finds 
the complaint well-founded.” This can be followed by an application to the 
EAT for a penalty notice to be issued to the employer, requiring it to pay a penalty 
to the Secretary of State.” The ballot arrangements are remarkable in the sense 
that it is for the employer to make the arrangements for the ballot, to determine 
the ballot constituencies, and to appoint an ‘independent ballot supervisor’, whose 
costs are to be met by the employer, as are the costs relating to the holding of 
the ballot.” There is an obligation to ‘consult’ employees or their representatives 
on these matters, but there is no obligation to do so with a view to reaching an 
agreement." 








45 Regulation 16(1)(£). 

46 Regulation 18(1). Ifthe employer is obliged to initiate negotiations, but has failed to do so, the date 
of application of the standard provisions is six months from the date of the employee request or 
employer notification, or the date I&C representatives are elected, whichever is the sooner (reg- 
ulation 18(1)(a)). Where a negotiated agreement has not been reached within the stipulated period, 
the date of application is six months from the end of the negotiation period or the date I&C 
representatives are elected, whichever is the sooner (regulation 18(1)(b)). 

47 Regulation 19(1). 

48 See respectively TULRCA 1992, s 188(1B) and the TUPE Regulations, regulation 10(2A). 

49 Regulation 19(2). 

50 Regulation 19(3). 

51 Regulation 194), (5). 

52 Regulation 196). 

53 Schedule 2, para 15. 

54 Schedule 2, para 2(f). 
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Turning to the subject-matter of information and consultation, the employer is 
required to provide the I&C representatives with information on the following 
matters: (a) the recent and probable development of the undertaking’s activities 
and economic situation; (b) the situation, structure and probable development of 
employment within the undertaking and on any anticipatory measures envi- 
saged, in particular, where there is a threat to employment within the undertak- 
ing; and (c) decisions likely to lead to substantial changes in work organisation or 
in contractual relations, including those covered by sections 188-192 of the Trade 
Union and Labour Relations (Consolidation) Act 1992 (“(TULRCA 1992’) (collec- 
tive redundancies) and regulations 10 to 12 of the Transfer of Undertakings (Pro- 
tection of Employment) Regulations 1981 (“TUPE Regulations)” The 
employer must consult on the second and third of the matters in respect of which 
information is to be provided.” Where the employer is already under a duty to 
inform and consult in terms of the provisions referred to above on collective 
redundancies and the transfer of undertakings, it is released from the obligation 
to inform and consult on decisions likely to lead to substantial changes in work 
organisation or in contractual relations under the Regulations.” The relevant 
information must be provided at such time, in such fashion and with such content 
as are appropriate to enable the I&C representatives to conduct a study and, where 
necessary, prepare for consultation.” Consultation must take place in such a way 
as to ensure that the timing, method and content of the consultation are appro- 
priate; on the basis of information provided by the employer and any opinion 
expressed by the representatives; and in such a way as to allow the representatives 
to meet with the employer at the relevant level and obtain a reasoned response 
from the employer to any such opinion.” Further, consultation concerning deci- 
sions likely to lead to substantial changes in work organisation or in contractual 
relations must take place with a view to reaching agreement.” 

These provisions are rather opaque, and much may depend on the CAC and 
ultimately the courts. Nevertheless, we are now encountering the third definition 
of consultation which is stronger than what is required of negotiated agreements, 
which as we have seen is stronger than what is required of pre-existing agreements. 
The government has, however, gone some way with a number of gratuitous 
attempts in the Guidance issued by the DTI® to limit the scope of the employer’ 
obligations under the Regulations. It is said, for example, that ‘taken in isolation’, 
the category (a) information ‘might appear to cover a considerable amount of infor- 
mation on a wide range of subjects.®* According to the DTI, however, 


55 Regulation 20(1). For restrictions relating to the disclosure of confidential information, see regu- 
lations 25 and 26. 

56 Regulation 20(3). 

57 Regulation 206). 

58 Regulation 20(2). 

59 Regulation 20(4)(a). 

60 Regulation 20(4)(b). 

61 Regulation 20(4)(c). 

62 Regulation 4(4)(d). The injunction to work in a spirit of co-operation referred to above (n 41) in 
respect of negotiated agreements also applies in this context (regulation 21). 

63 n12 above. 

64 ibid 40 (box). 
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the quantity and scope of information provided should be limited both to avoid 
undue burdens on the employer, and so as not to overwhelm the I&C representa- 
tives. There is no. requirement to consult I&C representatives about the matters on 
which category (a) information is required.© 


It is also said that in determining what information should be provided under 
category (a), the employer should 


“work backwards” from categories (b) and (c), by first considering what decisions 
are likely to lead to substantial changes in work organisation or employees’ contrac- 
tual relations in the specific circumstances of their undertaking, and what is likely to 
affect the situation, structure and development of employment within the under- 
taking. 


The foregoing is in addition to the startling claim that category (c) does not 
include information and (in this case) consultation about pay, and the further 
assertion, in relation to categories (b) and (c), that information and consultation 
‘on the recruitment, terms and conditions, redundancy, dismissal etc of an indivi- 
dual employee or of a small number of employees’ is not required.” Some 
ambivalence in respect of the latter assertion is revealed by the next sentence 
where it is said that ‘[i]t is not possible to specify a lower limit in terms of the 
number of employees who would have to be affected — this will depend on the 


circumstances of the individual case’ 


ENFORCEMENT 


The European Commission’ position in respect of enforcement, made clear in 
the first draft of the I&C Directive, might have come as something of a surprise 
to interested observers. In addition to stipulating that Member States should pro- 
vide for appropriate measures in the event of non-compliance with the Directive 
and that the penalties should be effective, proportionate and dissuasive’,”’ the rele- 
vant article also stated that Member States should provide that in case of serious 
breach by the employer of its obligations to consult in relation to decisions likely 
to lead to substantial changes in work organisation or in contractual relations, any 
decisions having direct and immediate consequences would have no legal effect 
on the employment contracts or employment relationships affected. The non pro- 
duction of effects would continue until the employer had fulfilled its obligations, 


65 ibid. 

66 ibid. 

67 n 12 above, 43 (box). 

68 Ibid. The Guidance is equally unhelpful in respect of the question of the frequency of meetings, on 
which the Regulations are silent. It is suggested that ‘at least one meeting per year would seem to 
be a minimum requirement’, although ‘one or more additional meetings’ might be necessary in 
relation to the probable development of employment within the undertaking (46 (box)). But this 
is prefaced by the observation that it is implicit in the Directive that ‘information and consultation 
should be ongoing and regular, and not simply a one-off event as and when a problem arises’ (para 
59). 

69 now the Directive, article 8.2. 
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or if that was no longer possible, adequate redress had been established.” To this, 
the Parliament added the following: ‘Member States shall ensure that where a 
decision to be implemented will have considerable adverse consequences for 
employees, the final decision may be postponed for an appropriate period at the 
request of the employees representatives so that consultations may continue with 
the aim of avoiding or mitigating such adverse consequences.” The Commission 
and the Council rejected this proposal, the latter stating that it was ‘considered too 
far-reaching in the light of national legislation in most Member States, which 
did not give the employees’ representatives such a right to a suspensive veto.” 
The Council also called for the deletion of the Commissions proposal regarding 
sanctions in the event of a serious breach, arguing, amongst other things, that 
‘the provision could lead to legal uncertainty because of lengthy judicial proce- 
dures, with serious financial consequences for the undertaking and its ability to 
safeguard its present level of employment, and for its relations with its business 
partners’. 

After some resistance, the Commission agreed to the removal of the provision 
on condition that a recital be included ‘concerning administrative or judicial pro- 
cedures and effective penalties which must be applied in the event of any breach of 
the obligations under the Directive.” This was included in the joint text agreed 
by the Parliament and the Council at the end of the legislative process. Also rele- 
vant here is a declaration by those two bodies and the Commission attached to the 
joint text ‘recalling’ the judgments in EC Commission v UK,” in which the UK 
government was censured for its failure, amongst other things, to provide ade- 
quate penalties for breach of the information and consultation requirements in 
the context of collective redundancies. Yet although the obligation in the I&C 
Directive” is expressed in stronger terms than the obligation in the EWC Direc- 
tive,” the ICE Regulations have simply adopted the weak sanctions for non com- 
pliance which are to be found in the Transnational Information and Consultation 
of Employees Regulations 1999 (‘TICE Regulations’). ”® That is to say, that a com- 
plaint may be made to the CAC alleging a breach of the terms of a negotiated 
agreement or the standard provisions.” The CAC is obliged only to issue a 
declaration (but may make an order requiring the employer to take steps to com~ 
ply with the relevant terms or provisions)®° and thereafter the relevant applicant 
may proceed in a separate application to the EAT, which is empowered to impose 
a financial penalty of up to £75,000 on the employer, depending on the serious- 
ness of the breach. But it is expressly provided that the CAC has no power to 


70 COM(1998)0612, 17 November 1998, article 7. 
71 A4-0186/99, 14 April 1999, amendment 24. 
72 9919/1/2001, 23 July 2001, 24. 

73 ibid 25. 

74 A5-0026/2002, 24 January 2002, 7. 

75 [1994] IRLR 392, 412. 
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77 Article 11. 

78 SI 1999 No. 3323. 
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81 Regulations 22(6), 23(2), (3). 
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question the legality of any decision taken in breach of the duty to inform and 
consult,” and quite why anyone would be bothered to proceed to the EAT is 
unclear. The procedure represents a form of privatisation of law enforcement of a 
most cynical nature. Even if a financial penalty is imposed as a result of an appli- 
cation by an employee or an employees’ representative, the money goes to the 
Treasury rather than to those whose rights have been violated. Unlike redun- 
dancy consultation, there is no provision for compensating employees in respect 
of whom a failure to consult has occurred. 

It must be open to question whether this is enough, and whether these provi- 
sions are sufficiently ‘effective, proportionate and dissuasive’. For this purpose it is 
important to emphasise that the Directive uses three different words when deal- 
ing with sanctions. They each have different meanings and serve different pur- 
poses, and each has to be satisfied. Effective means the establishment of a regime 
in which employers generally. comply with their obligations. This can only be 
judged retrospectively and only after the procedures begin to operate. But if it 
continues to be the case that workers are dismissed without consultation (as in 
recent incidents), that itself will be clear evidence that the sanctions are ineffective 
and may form the basis ofa legal challenge to the Regulations. Proportionate means 
that the sanction must reflect the scale and gravity of the employer's failure. This 
may mean taking into account the size of its business and the number of employ- 
ees.** It may also mean that the sanction must have regard to the continuing needs 
of the enterprise and its ability to function as a going concern, or, to adopt the 
language of article 1.3 of the Directive, ‘the interests both of the undertaking . . . 
and of the employees’. But it is seriously open to question whether a multi-. 
national company with 5,000 employees in Great Britain should be subjected to 
a sanctions regime that appears to have been tailored to the situation of a local 
company employing 50 employees. It is all the more seriously open to question 
given the third legal requirement that the sanction should be dissuasive. This means 
that it should be sufficiently high to discourage companies from failing to comply 
with their duties. It cannot be said that this requirement will be met by a maxi- 
mum civil penalty of £75,000 (but only in the most serious of cases) for a large 
organisation. 


LEGAL STATUS OF INFORMATION AND CONSULTATION 
ARRANGEMENTS 


The government’ position on the matter of sanctions seems short sighted. The 
sanction so self evidently falls short of what the Directive requires that litigation 
following another scandal is inevitable. That could be avoided by giving the 
supervisory bodies (in this case the CAC and the EAT) a range of sanctions which 


82 Regulation 22(9). And the employer will be excused if it can convince the EAT that ‘the failure 
resulted from a reason beyond the employer's control’ or that it has ‘some other reasonable excuse’ 
(regulation 22(7)). 
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could be applied flexibly according to the circumstances of the case. These could 
include: an order continuing contracts of employment until the employer has 
complied with its obligations to consult; an order restraining any changes being 
imposed before information is provided and consultation takes place; an unlim- 
ited civil penalty to reflect the consequences of the default (up to £75,000 may be 
appropriate in some cases, but not in all); and compensation for employees who 
have suffered loss as a result of the employer’ failure. The government’ position is 
all the more remarkable given the range of sanctions available to the CAC under 
its other jurisdictions. These include the issuing of orders requiring employers to 
stop acting in breach of duty,” the award of recognition without a ballot,” the 
imposition of a legally binding collective bargaining procedure,” and the unilat- 
eral varying of terms and conditions of employment.” Yet it is not only the 
potential adequacy of the sanction that is a problem. The enforcement regime 
applies only to negotiated agreements and the standard information and consulta- 
tion provisions. There is no provision for the enforcement of pre-existing agree- 
ments, though no exception is made for these in article 8 of the Directive. If these 
agreements have been made as a result of the Directive, it would be hard to argue 
that they do not derive’ from it in the words of article 8. 

The government's determination that the information and consultation proce- 
dures should be unsupported by any effective enforcement machinery is reflected 
also by the appearance of regulation 24. This provides that the remedy for the 
rights conferred by the Regulations is by way of a complaint to the CAC and 
not otherwise. This did not appear in the first published version of the draft Reg- 
ulations and raises questions about whether it is designed to defeat the option of 
equitable remedies to enforce the employer’ obligations. If so, it may only be par- 
tially successful. It is to be recalled that there are three different kinds of procedure 
under the Regulations: pre-existing agreements, negotiated agreements, and the 
standard provisions. It is only in the last case that it can be said that the procedure 
is a right conferred by the Regulations. In the case of negotiated agreements, the 
agreement arises as a result of rights conferred by the Regulations, but the right to 
be informed and consulted per se is not a right conferred by the Regulations: it is 
a right conferred by the agreement. This gives rise to the question whether in 
these cases (and in the case of a pre-existing agreement where statutory remedies 
are not available) it would be possible to bypass the CAC and seek to invoke the 
procedures of the High Court for breach of contract. There is no obvious reason 
why such an agreement would not be legally enforceable, for it should not be 
presumed that an information and consultation agreement is to be treated in the 
same way as a collective agreement. The reasons why at common law a collective 
agreement is not legally enforceable may not apply to information and consulta- 
tion agreements.” Indeed it may be difficult to argue that in negotiating informa- 
tion and consultation procedures there is no intention to create legal relations, 





85 Cf Employment Rights Act 1996, ss 128-132 (interim relief in unfair dismissal cases). 
86 TULRCA 1992, Schedule Al, para 27 (trade union recognition). 

87 ibid. 

88 ibid para 31. 

89 TULRCA 1992, s 185 (disclosure of information for collective bargaining purposes). 
90 Ford Motor Co v AUEFW [1969] 2 QB 302. 
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given that it will produce an admittedly imperfect enforcement regime under.a. 
statutory procedure. 

There may, however, be an important obstacle to the enforcement of agreements 
in this way, an obstacle which may arise more particularly where the agreement was 
concluded between an employer and a trade union. It may be possible in that case 
that the agreement would fall within the definition of a collective agreement in 
section 178 of TULRCA 1992, giving rise to the statutory presumption that it is 
not intended by the parties to be a legally enforceable contract.” A collective agree- 
ment is one ‘relating to’ matters such as terms and conditions of employment, allo- 
cation of work or the duties of employment between workers, and. machinery for 
consultation relating to these and other matters. The standard provisions apply to 
‘decisions’ likely to ‘lead to substantial changes in work organisation or in contrac~ 
tual relations’. In the context of these provisions, it might be difficult to argue that a 
negotiated agreement did not create machinery for consultation relating to terms 
and conditions of employment. The curious (and perhaps unintended — though 
who knows) effect is that a negotiated agreement may be enforceable in contractual 
proceedings where it was negotiated by employees or non union representatives, 
but not where the agreement was negotiated for employees by a trade union on 
their behalf. Indeed it is in the interests of trade unions that such action by non 
union bodies should not be frustrated by section 179 of TULRCA 1992. If a non 
union procedure is unenforceable as a collective agreement, it could only be because 
the employer recognised a ‘trade union’. This would mean in turn that an indepen- 
dent trade union could not use the statutory recognition procedure against the 
employer in question, even though the consultation procedure does not involve 
recognition on the core statutory matters (pay, hours and holidays).”” 


EMPLOYEES’ REPRESENTATIVES: PROTECTION, FACILITIES AND 
RESOURCES 


The provision in the European Commission’ initial proposal concerning the posi- 
tion of employees’ representatives was broadly stated: ‘Employees’ representatives 
shall, when carrying out their functions, enjoy adequate protection and guarantees 
to enable them to perform properly the duties which have been assigned to them?” 
The Parliament proposed that the guarantee be more precisely defined, suggesting 
five specific rights for employees’ representatives: first, the right to request the assis- 
tance of experts; second, protection against dismissal or detriment during their 
term of office and for six months thereafter (unless their representative organization 
had consented to their dismissal during that period); third, the right to continuous 
training, including paid training leave; fourth, the organization of periodic meet- 
ings among themselves and with all the employees; and fifth, the use of the firms 
internal computer networks.”* But while the Commission took the view that these 
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proposals seemed accordant with the text and therefore did not require an explicit 
reference in the Directive,” the Councils response was that they were ‘considered 
too detailed and alien to the situation existing in many Member States’ (although it 
did consider the right to request the assistance of experts to be implicit, given a 
reference to experts in the article on confidential information).** Article 7 of the 
Directive thus provides simply that 


Member States shall ensure that employees’ representatives, when carrying out their 
functions, enjoy adequate protection and guarantees to enable them to perform 
properly the duties which have been assigned to them. 


Although much more limited than had been proposed by the Parliament, article 7 
implies both that representatives should have proper facilities and resources to enable 
them to carry out their duties, and that they should be protected from employer sanc- 
tions when doing so. It is not clear whether the Regulations have the full measure of 
what is required, and again we encounter a predictable minimalism on the part of the 
government. The Regulations provide that a negotiating representative or an I&C 
representative (but not a representative under a pre-existing agreement) is entitled to 
‘reasonable time off’ in order ‘to perform his functions as such a representative?” 
There is also protection against unfair dismissal and being subjected to a detriment 
for reasons related to the carrying out of functions as a representative (though again it 
seems not as a representative under a pre-existirig agreement) or candidate in I&C 
elections.” This package falls a long way short not only of what was proposed by 
the European Parliament, but also of corresponding provisions of British labour 
law. Thus although the negotiating representatives and the I&C representatives are 
protected from dismissal or detriment for standing as candidates, they are not entitled 
to time off to stand as candidates. This contrasts with section 61 of the Employment 
Rights Act 1996, which deals with the right to time off of employee representatives 
appointed or elected for the purposes of redundancy consultation or consultation 
about the transfer of an undertaking. This provides for time off for both representa- 
tives and candidates. It is all the more surprising that candidates should be denied the 
right to time off when candidates enjoy such a right under the TICE Regulations.” 
But this is far from being the only concern. Although it is true that representa- 
tives are entitled to paid time off, the basic nature of what is provided is high- 
lighted by comparison with the rights of employee representatives in 
redundancy and transfer cases. Section 188(5A) of TULRCA 1992 provides that 


The employer shall allow the appropriate representatives access to the employees 
whom it is proposed to dismiss as redundant and shall afford to those representatives 
such accommodation and other facilities as may be appropriate. 
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The rights of I&C representatives are still less impressive when compared to the 
rights of the officials of recognised trade unions under section 168 of TULRCA 
1992. There is a difference between the two in the sense that the amount of time 
off to be taken under section 168 is to be determined by reference to the ACAS 
Code of Practice 3 on Time Off for Trade Union Duties and Activities. This also 
deals with ‘the occasions on which and any conditions subject to which time off 
may be taken’. This makes it clear that trade union duties include not only negotia- 
tions with the employer, but also, for example: preparation for negotiations, 
informing members of progress, and explaining outcomes to members. In the case 
of negotiating representatives and more likely I&C representatives, they may also 
need to consult external advisers off site and to report on these consultations to the 
workforce. They may also need time off to meet with other representatives in the 
company. On top of all this, there is the question of resources, particularly in a non 
union environment. The silence of the Regulations compares unfavourably with 
the TICE Regulations, the Schedule to which reflects the admittedly different terms 
of the EWC Directive, and provides that management Shall provide the members 
of the European Works Council with such financial and material resources as 


enable them to perform their duties in an appropriate manner.” 


CONCLUSION 


Although they had a hard labour, the ICE Regulations have been eagerly awaited. 
They play to a perception of labour law in which distrust caused by the absence of 
meaningful consultation and participation obstructs the full transition to flexible 
employment relations. Indeed we find a sense of this perception in Fairness at Work 
of all places where it is argued that there were ‘real returns to be gained from effec- 
tive partnership between a business and its employees.’ It was claimed, for exam- 
ple, that ‘where they are well prepared for change, employees can help the company 
to introduce and operate new technologies and processes, helping to secure 
employment in the business. But it is not clear that all employers have embraced 
this perspective and indeed the strident opposition of some to the I&C Directive 
and Regulations would . suggest otherwise. Having wrested decision making 
power back from workers’ representatives (in the form of trade unions) in a number 
of areas, it seems that employers are reluctant to relinquish that power even to the 
limited extent proposed by the Directive and the Regulations, Although employers 
may be prepared to negotiate and consult about the implementation of decisions 
(such as pay budgets, plant closures and production methods), it seems that they 
are unwilling to negotiate or consult about the core decisions themselves. 

A number of concerns have been identified above where it seems that the Reg- 
ulations do less than justice to the requirements of the Directive and where as a 
result a legal challenge would seem to be in order. The areas which appear to be 
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particularly ripe for challenge include the threshold number of employees to trig- 
ger the establishment of a procedure. Although a 10 per cent requirement may 
generally be unexceptionable in principle,* this becomes controversial in prac- 
tice when it is revealed that some workers do not count, that some employees do 
not count as equals, and that most companies fall within the 15 employee require- 
ment which takes many closer to 30 per cent rather than 10 per cent. A second area 
where a challenge seems inevitable relates to the enforcement machinery, which 
provides very little incentive to employers to comply with the law: any penalty is 
conditional on private parties (employees or their representatives) taking enforce- 
ment proceedings initially at their own expense, with no compensation being 
recoverable for the losses they have suffered as a result of the employers’ breach. 
A third area where a challenge seems appropriate relates to the rights and protec- 
tions of workers’ representatives which fall some way below the minimum apply- 
ing elsewhere in domestic labour law, and some way below what is necessary to 
make the legislation as effective as it otherwise might be. 

Although there is thus scope for improvement, it would be a mistake to overlook 
the potential benefits of the Regulations, even in their present form. They provide 
an opportunity for trade unions in particular to expand their role in the workplace, 
and to be involved in longer term decision making. Although trade unions have 
been denied a preferred role as the instruments through which employers must or 
may comply with the Regulations,” it is nevertheless the same trade unions that 
are likely to carry the burden of making them work. Thus it is likely that the Reg- 
ulations will be implemented mainly by way of pre-existing agreements, and that 
many of these will be with trade unions acting on behalf of the workforce they 
represent. Quite whether the Regulations will fulfil another trade union ambition 
is now much less clear: there was hope in some quarters that the information and 
consultation procedures would provide a catalyst to trade union organisation where 
trade unions are not currently recognised. But although the Regulations require the 
establishment of a dialogue, this hope may founder on a reality of infrequent and 
irregular meetings about a limited range of issues in which trade union spokesper- 
sons in the workplace have few opportunities to bring to fruition the expectations 
of the workforce."°° Though quite whether the Regulations will operate to frustrate 
trade union activity is also unclear at this stage. There is a legitimate fear that some 
employers will use the Regulations to establish workplace based procedures which 
will have the effect of discouraging trade union organisation in non recognised 
workplaces. The announcement by News International in October 2004 that it is 
planning to cut 700 jobs should be a timely reminder to any worker tempted by the 
seduction of non union forms of workplace organization.” 
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The Legislative Future of Wales 
Timothy H. Jones and Jane M. Williams* 





INTRODUCTION 


This note presents a critical analysis of the Report of the Commission on the Powers and 
Electoral Arrangements of the National Assembly for Wales (the ‘Richard Commissior), 
published in March 2004, together with an examination of some of the proposals 
emerging from the political discussion that has ensued. During the first term of 
the National Assembly for Wales (1999-2003), the Labour/Liberal Democrat coa- 
lition agreed that there should be an independent commission to examine the 
powers and electoral arrangements of the Assembly, ‘in order to ensure that it is 
able to operate in the best interests of the people of Wales’ and to ‘investigate, inter 
alia, the extension of ... the relevant competencies devolved’.' The remit of the 
Commission included both the depth and breadth of the powers of the National 
Assembly.” Thus were created the circumstances in which a thorough, in-depth 
analysis of the working of Welsh devolution could take place, and proposals could 
be drawn up for its future development, including alterations to the legal frame- 
work itself (provided by the Government of Wales Act 1998). 

In reviewing the evidence of public opinion which it received, the Commis- 
sion noted an ‘apparent paradox’, in the form of low levels of enthusiasm for what 
has been achieved and growing support for more devolution’. The explanation, it 
suggested, lay in two factors: first, ‘the view that the Assembly is held back by its 
limited powers’; and secondly, ‘people do trust the Assembly to act in the interests 
of Wales.’ The Commission was led to the conclusion that the status quo was not 
an option. There had been major changes to the powers of the National Assembly 
since its establishment in 1999, but this had occurred on an ad hoc basis, instead of 
being based on an agreed policy on extending powers. The status quo depended 
on goodwill between the administrations in Westminster and Cardiff: more for- 
mal agreement would be needed in the event of administrations being led by 
opposing political parties. The Commission proposed a new legislative frame- 
work for the governance of Wales, with the opportunity for primary legislation 
to originate in the National Assembly (rather than solely in the Westminster 
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Parliament, which is the case at the moment’). That suggestion provides the prin- 
cipal focus for the discussion which ensues, although it should be noted that the 
Richard Commission made seven principal recommendations (the first three of 
which are discussed here, as most relevant to the legislative process):° there should 
bea legislative Assembly for Wales; in the interim, an approach based upon frame- 
work delegated powers should be expanded as far as possible with the agreement 
of the UK Government and Parliament; the structure of the Assembly should be 
reconstituted with a separate legislature and executive; tax varying powers consti- 
tute a desirable, but not essential, feature of a legislative Assembly; to exercise pri- 
mary legislative powers, the Assembly needs an increase in membership to eighty 
(from sixty); the present voting system would need reform to cope with the 
increase in membership; the changes should be in place by 2011 at the latest. 


EARLIER REVIEWS OF WELSH DEVOLUTION 


It is not unreasonable to describe the 1998 settlement for Wales as tentative in com- 
parison to that for Scotland, or even Northern Ireland. Of the three, the frame- 
work provided for the future governance of Wales always seemed the least clear. 
Unsurprisingly, the operation of Welsh devolution has been in a more or less con- 
stant state of review from the moment the National Assembly took its powers, 
sometimes as a sub-set of devolution within the UK, and sometimes in relation 
to issues specific to Wales. Early in the life of the first Assembly, the First Minister 
announced an all-party review, supported by officials serving the Office of the 
Presiding Office and the Cabinet Secretariat. The ensuing report was debated 
and adopted by the Assembly in plenary in February 2002.° The themes presage 
some of the issues taken up by the Richard Commission, but the remit of the 
Assembly Review of Procedure was deliberately constrained from making 
recommendations that would involve any amendment of the legal settlement 
contained in the Government of Wales Act. The Assembly Review's recommen- 
dations included support for the separation of legislative and executive functions 
within the Assembly's corporate structure,’ improving support for all Assembly 
Members to ensure that non-governmental members had sufficient resource to 
carry out their parliamentary-type functions, improving policy development, 
more effective internal legislative scrutiny and a greater focus on both primary 
and subordinate legislation. 

There have also been two Westminster parliamentary inquiries into devolution 
and the legislative process, to which the Richard Commission was able to refer 


4 Under the Government of Wales Act 1998 (and subsequent legislation), specific functions are trans- 
ferred to the National Assembly. The latter exercises its (legislative) power by passing subordinate 
legislation, made under a power conferred by Act of Parliament. See, generally, R. Rawlings, Deli- 
neating Wales: Constitutional, Legal and Administrative Aspects of National Devolution (Cardiff: University 
of Wales Press, 2003) ch 2. 

5 Report 262. 

6 Assembly Record, 14 February 2002. 

7 Animmediate effect of the Assembly’s acceptance of the report was the official adoption of the title 
“Welsh Assembly Government’ to refer to the executive functions of the Assembly. 
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(and acknowledged its indebtedness*). Just before the recommendations of the 
Assembly Review were published, in December 2002, the House of Lords Select 
Committee on the Constitution produced its report on devolution and inter- 
institutional relations in the UK.’ The Committee had taken evidence between 
February and June 2002. It considered the arrangements for both inter-govern- 
mental and inter-parliamentary relations, and, within the latter, the arrangements 
for scrutiny of inter-governmental relations. Broadly, the Committee favoured 
greater use (and in some respects strengthening) of formal mechanisms for co- 
operation and negotiation between the UK and devolved parliamentary and gov- 
ernmental institutions. Aware that the Welsh Affairs Committee was undertaking 
an inquiry into the primary legislative process in respect of Wales, the House of 
Lords Select Committee limited its consideration of this aspect. It made only a 
small number of recommendations, aimed at improving consistency and accessi- 
bility of legislation conferring new functions on the Assembly, and scrutiny.” 
Overall the tenor of both the House of Lords Select Committee’ report, and the 
UK Government’ response to it," was that asymmetrical devolution within the 
UK was working remarkably well, and required only some careful adjustment of 
structures and processes to be ‘sufficiently robust to survive strains in the future’. 
In March 2003, the House of Commons Select Committee on Welsh Affairs. 
produced its report, The Primary Legislative Process as it affects Wales.’* It recognised 
that an effective relationship between Westminster and the National Assembly for 
Wales was a crucial success factor for Welsh devolution. The Committee therefore 
examined the way in which primary legislation had been used to confer powers 
on the National Assembly since 1999. It looked at the effectiveness of arrange- 
ments for scrutiny of proposals both for conferring powers on the Assembly and 
for primary legislation affecting Wales in general. The Committee took evidence 
in October and November 2002. Its recommendations addressed many presenta- 
tional, procedural and practical issues that had arisen in the experience of making 
new primary legislation for Wales since 1999. Some of these have been taken up in 
practice. For example, the Government made a commitment to. advance publica- 
tion in draft form of Bills having a significant impact on Wales in order to facil- 
itate pre-legislative scrutiny by the National Assembly and the relevant House of 
Commons Committees," and to measures to join up’ scrutiny of draft Bills by the 
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respective House of Commons and National Assembly Committees. Others met 
with less success.” 

At the risk of over simplification, the overall message from the Welsh Affairs 
Committee report and its aftermath seems to be that there is a will in both West- 
minster and Whitehall to adapt procedures to produce more cost-effective scru- 
tiny of primary legislation impacting on Wales, and to ensure that the views of the 
Welsh Assembly Government and of Assembly Members are known at the 
appropriate points in the Westminster legislative process. In the ultimate, however, 
the Assembly’s influence will be subject to the exigencies of the Westminster par- 
liamentary timetable and the control of Whitehall over the UK Government's 
legislative programme. 


LEGISLATIVE SCRUTINY 


The Richard Commission, like the Welsh Affairs Committee, noted the consid- 
erable developments that had occurred both in the Assembly and at Westminster 
in adapting and creating procedures to take account of devolution to Wales. Prac- 
tical arrangements had been made, in the light of experience, with a view to 
enabling the views of Assembly Members to be fed into the Westminster process 
of Bills impacting on Wales and ensuring adequate legislative scrutiny of provi- 
sions giving effect to the policies of the Welsh Assembly Government. The best 
examples of such arrangements are no doubt where additional time is built in to 
the process by publishing a Bill in draft before it is formally introduced at West- 
minster, a$ was the case with the Health (Wales) Act 2003, the Public Audit 
(Wales) Act 2004 and the draft Transport (Wales) Bill (published in 2004). The last 
example represents a new feature of this pragmatic approach: joint sittings of the 
House of Commons Select Committee on Welsh Affairs and the National 
Assembly's Economic Development and Transport Committee. These are 
intended to avoid duplication in the calling of witnesses and submission of evi- 
dence and, presumably, to offer opportunities for the members of the respective 
comunittees to better understand their respective concerns and priorities. 

The Richard Commission noted that some people had gone so far as to 
describe the joint working arrangements that had emerged as a process of co-leg- 
islation.”” The Commission rejected this description and saw the position as a split 
between Wales and Westminster in which Wales, mainly through the Welsh 
Assembly Government, was increasingly taking the lead in initiating policy and 
preparing drafting instructions for legislation, but the scrutiny and challenge role 
remained at Westminster.” Procedural changes alone could not, in the view of the 
Commission, adequately address all of the problems identified in the evidence. In 





session. And it may be impracticable to publish in advance a Welsh part of an England and Wales 
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15 See, for example, the recommendation for a comprehensive consolidation of Welsh legislation: n 13 
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particular, it identified two unresolved questions, which go to the heart of the 
operation of representative democracy when new law is proposed for Wales:® 


Are individual MPs, whether or not they represent Welsh constituencies, entitled to 
challenge the Assembly Government’s proposals in principle, or is their role simply 
one of scrutiny to ensure that the legislation enacting them is sound, i.e. well drafted 
and accurate in its effects? 


Where proposals relate to Welsh Assembly Government policies and debate, chal- 
lenge and consultation has taken place in Wales, is Westminster best suited to carry 
out the scrutiny role? 


This fundamental problem of split accountability would continue to produce 
incongruities. Some legislative proposals would be over-scrutinised in both Car- 
diff and London, and others would fall between the two (with their initiators 
absent from the forum that scrutinises and legislates). Arguable examples of 
over-scrutiny include the Public Audit (Wales) Act and the Health (Wales) Act, 
referred to above. Both were measures dealing with institutional reforms that 
attracted a substantial degree of consensus in the consultation and pre-legislative 
scrutiny stages, before being submitted to conventional Westminster Bill proce- 
dure. (The contrary view, of course, would be that this level of scrutiny is in fact 
what a healthy democracy demands, and provides a welcome relief from the (too 
often) hurried scrutiny of government Bills, subject to tight procedural motions 
in a crowded Westminster programme.) More certain, perhaps, is that some pro- 
posals emanating from the Welsh Assembly Government, and then included in 
England and Wales Bills, have received less than adequate attention at Westmin- 
ster. The focus of legislative debate has been overwhelmingly on the English pro- 
posals,”° Furthermore, policy divergence on the face of a single England and 
Wales Bill has led on occasion to significant difficulty in handling; the best and 
most recent example being the passage of the Bill which eventually became the 
Planning and Compulsory Purchase Act 2004.71 Some of these examples 
appeared since the publication of the Commission’ report, but reinforce its con- 
clusion that the answer must lie in enabling the Assembly itself to scrutinise and 
to pass primary legislation for Wales within devolved fields. This, the Commis- 
sion states, ‘will improve the accountability and clarity of the legislative process, 





18 ibid 177. 

19 See, for example, the comments of the Parliamentary Under Secretary of State for Wales (Mr. Tou- 
hig) and others, at report and third reading stage of the Public Audit (Wales) Act 2004, House of 
Commons Hansard, 19 July 2004, col 102 et seq. 

20 Particular concerns were expressed in relation to the Welsh provisions of the NHS and Health Care 
Professions Bill and the Education Bill: House of Commons Hansard, 20 November 2001, col 261, 
and 4 December 2001, col 223, respectively. In relation to the latter, the key strategy document for 
Wales, The Learning Country, was not available in Westminster at the time of the second reading 
debate. 

21 This Bill took seventeen months to pass through Parliament, having to be carried over into a new 
parliamentary session and was the subject of protracted parliamentary ‘ping-pong’ between the 
House of Lords and House of Commons in its final stages. This was due partly to the fact that the 
Bill contained provisions for Wales which some regarded as also preferable for England. For a full 
account, see K. Bush, “The Planning and Compulsory Purchase Act 2004 ~ A Case Study in Post- 
Devolution Primary Legislation in Wales’ (2004) 3 Wales Journal of Law and Policy 238. 
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with benefits for the people of Wales, the politicians who serve them and civil 
society??? 


Welsh representation in the House of Commons 

The Richard Commission took the diplomatic view that the issue of Welsh 
representation in the Westminster Parliament fell outside its terms of reference.” 
It nevertheless drew attention to the implications for the role of Welsh Members 
of Parliament, if the National Assembly takes on primary legislative powers. 
There would, of course, still be a significant amount of England and Wales legis- 
lation. At the time of the devolution of legislative power to the Scottish Parlia- 
ment it was accepted that there should be reduction in the number of Scottish 
Members of Parliament. The Scotland Act 1998 required that the Boundary 
Commission for Scotland use the electoral quota for England in its first periodical 
review following the Act, in order to establish the appropriate number of Scottish 
seats. The final proposals were announced in December 2003, recommending a 
reduction in number from seventy-two to fifty nine. There was no equivalent 
provision in the Government of Wales Act 1998, but the Richard Commission 
did observe that ‘it is likely that a similar expectation will arise if such powers were 
devolved to the Assembly’** The Assembly’ First Minister takes a different view: 


The reason for Scotland's over-representation in the House of Commons goes back to 
the 1707 Act of Union, in which one of the undertakings given by the English Parlia- 
ment. . . was that Scotland would be over-represented. . . . The reasons for over-repre- 
sentation in Wales are entirely related to the difficulties of geography, to the exceptional 
remoteness of rural Wales, and to difficulties related to the redistribution of seats in the 
Valleys environment. . . . There is no comparison between Scotland and Wales. 


Certainly this is the traditional justification for over-representation, but issue can 
be taken with it. The Speakers Conference of 1944 justified extra seats for Scot- 
land and Wales partly on geographic grounds, but also to avoid an upsurge in 
nationalist sentiment.”° Indeed, under the Stormont Parliament after 1922, North- 
ern Ireland was under-represented at Westminster. If the recommendations of the 
Richard Commission were implemented, it would be difficult to ignore the issue 
of Welsh representation in the House of Commons. 


Relations Between Wales And Whitehall 


The Report distils a vast amount of information about the interaction between the 
Welsh Assembly Government and the UK Government in relation to policy 








22 Report 256. 

23 ibid 261. 

24 ibid. 

25 Official Record, 23 March 2004. 

26 I. McLean, Are Scotland and Wales over-represented in the House of Commons?” (1995) 66 Political 
Quarterly 250. 
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development and legislative proposals. The Commission examined the process of 
post-1999 primary legislative proposals impacting on Wales, whether or not insti- 
gated by the Welsh Assembly Government. There were many examples of the 
Assembly successfully arguing the case for further devolution of powers, but also 
many examples of reluctance on the part of Whitehall to concede further powers. 
Among the relevant explanatory factors is anxiety about the Assembly acquiring 
‘Henry VIIP powers to amend primary legislation, resistance to policy differentia- 
tion in fields previously dealt with on an England and Wales basis, or simply a 
lack of understanding of Welsh devolution.” The Commission analysed the 
Assembly's own bids for new primary legislation.”* It was clear that the view from 
Whitehall as to how devolution is working in practice was often very different 
from the view in Cardiff: The Commission identified a tendency in Whitehall 
to equate the Assembly with a UK Government department,” thereby missing 
the point of much of the argument in favour of greater priority for the Assembly's 
legislative proposals. This was epitomised in the evidence of the Secretary of State 
for Wales:*° . 


There are lots of frustrated Secretaries of State around the Cabinet table who cannot 
get their bills in the Queen’s Speech. There is always a big negotiation’. . . as to what 
goes in and what there is legislative time for and so far we have a pretty good track 
record of Welsh legislation, Welsh only legislation and Welsh clauses in legislation. 
.. It does not follow that because you cannot get everything tomorrow, the funda- 
mental settlement has to be altered in a substantial fashion. 


The Commissions response to this, short and simple as it is, captures the case for 
change in an eloquent way: “This views the Assembly as the counterpart of an 
individual UK Department, rather than the democratically elected body for the 
whole of Wales with responsibility for a broad range of policy matters.” 

The Commission concluded that the Welsh Assembly Government should be 
able to carry through its programme ‘without needing to rely on the willingness, 
legislative capacity and timetable of the Government at Westminster’.*” It should 
be given ‘the tools to implement directly its policies and translate its priorities and 
timetable into legislative form’.* In recommending this move to full legislative 
competence for the Assembly in all non-reserved fields, the Commission was 
careful to acknowledge the success of the Assembly in developing as a legislature 
within the current legal framework. The case for change rested not only on the 
limitations of the existing settlement, but also on the legislative and regulatory 
experience the Assembly had gained in the first four years.** 





27 Report 152-153. 

28 ibid 151 (table 7.1). 

29 This is an unfortunate consequence of applying the label ‘executive devolution’ to describe the 
effect of the Government of Wales Act 1998, of which more below. 

30 Report 156-157. 

31 ibid 156. 

32 ibid 256. 

33 ibid 255. 

34 ibid 254. 
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THE STRUCTURE OF THE NATIONAL ASSEMBLY 


The Richard Commission was clear that the structure of the National Assembly 
should be changed from a single corporate body to a separate legislature and 
executive. This is presented as an ‘implication’ of the conferring of primary legis- 
lative powers on the Assembly,” but the Commission does acknowledge that 
there is a strong case for changing the Assembly’s legal structure in any event, that 
is, with the powers it currently has.” The Commission found that the concept of 
a single unitary body was no longer sustainable and had contributed to the pub- 
lics confusion about responsibility for decisions.” In practice, using powers in the 
Government of Wales Act 1998, the Assembly delegates the exercise of almost all 
its functions to the First Minister, who in turn delegates the majority of them to 
other Assembly Ministers in the Cabinet.*® There is a separate Assembly Parlia- 
mentary Service (formerly known as the Presiding Office), which ‘comprises the 
arm of the National Assembly for Wales civil service whose role is to serve all the 
Members of the Assembly, regardless of their political affiliation, and to ensure its 
successful functioning as a democratically elected body’.” 

It would be difficult to find anyone who would dissent from the Commissionis 
recommendation that there should be a Welsh (Assembly) Government, respon- 
sible for executive acts and decisions, separate from the National Assembly, but 
directly answerable and accountable to it. The Assembly's corporate structure is 
the result of a political compromise that involved a serious blurring of constitu- 
tional principle.“ The Richard Commission referred to the ‘tension between the 
original design of an executive body subordinate to the UK Parliament at West- 
minster, and the aspirations of a body with its own democratic mandate.“ The 
nomenclature ‘executive devolution’ may have satisfied those who needed to 
minimise the changes that were being effected for Wales, especially in comparison 
with Scotland, but in so doing it disguised the actual and potential legislative 
functions of the Assembly within the existing settlement.** This contributed to the 
early problems the Assembly encountered over the way in which those func- 
tions of the Assembly which are effectively parliamentary were to be supported 
by civil servants, who also served the executive (in the traditional sense of the 








35 ibid 257. 

36 ibid 258. 

37 ibid 79. 

38 s 62(5). 

39 Report 72. 

40 The political background was explained in evidence given to the Commission by the Rt Hon Ron 
Davies AM, 26th September 2002, and see Report 11. 

41 ibid 49, 

42 The tendency to overlook the legislative capacity of the Assembly within the legal framework of 
the Government of Wales Act 1998 is prevalent in the academic literature: T. H. Jones and J. M. 
Williams, “Wales as a Jurisdiction’ [2004] PL 78, 79 n 10. It is echoed in the language used in the 
UK Parliamentary reports on devolution, see, for example, the House of Lords Select Committee, 
n 9, para 191: ‘Though the powers devolved to Scotland and Northern Ireland are legislative as well 
as executive ... no legislative powers have been devolved to Wales? The Richard Commission 
(Report 254), however, was clear that it is ‘inaccurate to describe the present situation as one of 
merely executive devolution. It already has some of the features and practical infrastructure of leg- 
islative devolution’ 


© The Modern Law Review Limited 2005 649 


The Legislative Future of Wales 





word). Those difficulties have been resolved as best may be within the corporate 
structure, to the credit of the officials and Assembly Members who have worked 
out the de facto separation of support for the parliamentary and governmental 
functions within the Assembly. It can hardly be satisfactory, however, for this 
‘divorce within a marriage “* to be forced to subsist, whether or not the Assembly 
is granted primary legislative powers. This is all the more so if, as the Commission 
recommends, a progression towards wider, framework powers for the Assembly 
continues,” enhancing further the Assembly’ role as a legislature, albeit- one 
which only’ produces subordinate legislation. 


FRAMEWORK LEGISLATION: AN INTERIM STEP? 


The Commission’ illustrative timetable suggests 2011 as the earliest realistic date 
for a legislative Assembly to begin work.** In the interim, ànd as a bridge to full 
legislative competence’, the Commission recommends a ‘progressive transfer of 
delegated powers in respect of devolved services, allowing the maximum scope 
for the Assembly to exercise its secondary legislative powers to implement its 
policies without further recourse to Westminster: Although this appears to be 
a modest, incremental, perhaps even inevitable, progression, experience suggests 
that consistency of approach may be hard to achieve. Legislative proposals are not 
negotiated by the Assembly Government with a central UK Government unit, 
but with individual UK Ministers and departments. The passage of each parlia- 
mentary Bill involves particular political tensions and presents particular tactical 
opportunities. Maximum scope. . . to implement its policies’ will mean different 
things to different people. To improve the consistency and coherence of approach 
would require a step change for both Whitehall and Westminster. There-would 
need to be acceptance of a general principle that it is appropriate to pass enabling 
powers to be exercised by the National Assembly that are wider than those that 
may be appropriate for a UK Government Minister. Put another way, the assim- 
ilation of the Assembly in this context with the Secretary of State must be 
dropped, and it must be recognised that the Assembly is a democratic and accoun- 
table legislative body, not merely an executive body. There is some evidence that 
the key parliamentary committee — the House of Lords Select Committee on 
Delegated Powers and Regulatory Reform — has begun to register this point. This 








43 These difficulties came to a head during the events leading up to the resignation of Alun Michael, 
the first Assembly First Secretary (the position is now called First Minister), in October 1999, The 
ensuing months saw an increasing distancing of governmental and parliamentary functions within 
the Assembly. This resulted in some tension about how the respective functions were to be sup- 
ported by officials (for example, over teachers’ pay, see Report 92~93), at least until the Partnership 
Agreement formalised such separation as the legal framework would allow. An account of the pro- 
cess is given in J. Osmond, “The Enigma of the Corporate Body’ in J. Barry Jones and J. Osmond 
(eds) Inclusive Government and Party Management: The National Assembly for Wales and.the Work of its ` 
Committees (Cardiff: Institute of Welsh Affairs and Welsh Governance Centre, March 2001) ch 1. 

44 A phrase used by Winston Roddick QC, Counsel General to the National Assembly for Wales, in 
giving evidence to the Richard Commission. 

45 Report 243-244, 

46 ibid ch 14, 

47 ibid 256. 
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represents a welcome revision of its immediate post-devolution position of draw- 
ing no distinction between the Assembly and the Secretary of State in this 
regard.“ Nonetheless, there is scant evidence as yet of acceptance, either in White- 
hall or Westminster, of the generality of the principle. 

The Welsh Labour Party has suggested a mechanism designed to promote such 
acceptance: 


Soon after the General Election, Parliament would vote on the general principle 
that all Parliamentary legislation on matters devolved to Wales should be of a‘frame- 
work’ type. That would mean the Assembly would have maximum discretion to 
make its own legislative provisions in Wales, for Wales.” 


The constitutional status of such a vote is an intriguing one, but it seems self-evi- 
dent that the thinking underlying the proposition does not embrace a reversal of 
the rule that Parliament cannot fetter itself for the future. Perhaps this does not 
matter, provided the UK Government (which would have proposed the motion 
for the vote) was prepared to act in accordance with it when drawing up new 
legislative proposals. However, it can hardly be seen as more than a temporary 
measure and is put forward as such. The Welsh Labour Party policy document 
goes on to propose that the next step would be a consultative White Paper, fol- 
lowed by 4 Government of Wales Amendment Act to develop enhanced legisla- 
tive powers, reform the electoral system and change corporate body status.” 
Precisely what form enhanced legislative powers would take is left open, with 
the options ranging from enhanced subordinate legislative powers, to the power 
to pass primary legislation in areas where functions are already devolved. The 
‘enhanced subordinate’ option is intended to build on the principle of framework 
legislation by applying it backwards’. Drawing on the analogy of the wide Order- 
making powers occasionally conferred on the Secretary of State (such as those in 
the Regulatory Reform Act 2001), this would involve enabling the Assembly to 
make new provision for Wales in defined fields or in relation to specific existing 
pieces of legislation (the list could be extended in future). This Order making 
power would include powers to amend or repeal earlier legislation in those fields. 
This particular form of enhanced subordinate legislative power seems to have 
been designed to counter at least some of the reasons given by the Richard Com- 
mission for viewing enhanced subordinate legislative powers as an interim measure 
only (and not as a permanent solution™). These were: the distribution of powers 
(between Whitehall and Cardiff), together with the scope of powers conferred 
upon the Assembly, would need to be negotiated and specified in each Bill/Act 


48 See 18 Report, HL 101 of 1997-98, in which the committee stated that, when considering pro- 
posed new enabling powers, it would apply the same criteria to the National Assembly as to UK. 
Government Ministers, and the 3? and 5™ Reports, HL 17 and 31 of 2003-04, on the Smoking in 
Public Places (Wales) Bill. 

* 49 Joint statement by the Secretary of State for Wales and the First Minister of the National Assembly, 
Western Mail, 4 August 2004, and see paras 19-21 of the Welsh Labour Policy Document, Better Gov- 
ernance for Wales (Cardiff, August 2004). 

50 Foreword to Better Governance for Wales. 

51 There has already been some political shading’. Thus the Secretary of State for Wales has referred to 
‘the 13.2 option that the Richard Commission advocated’: House of Commons Hansard, 7" July 
2004, col 823. 
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(every Bill a devolution Bill’); it represents a fundamental challenge to conven- 
tional distinction between primary legislation (which sets the policy) and second- 
ary legislation (which is a mechanism to implement that policy); Parliament 
would need to cease viewing the National Assembly and Ministers in Whitehall 
as analogues’: there would have to be much less caution about the conferral of 
broad powers to amend primary legislation;** because Parliament defines tightly 
the secondary legislative powers conferred upon Ministers, many more England 
and Wales Bills/Acts would require separate provision for Wales (in order to confer 
the broader powers on the Assembly), resulting in more complex legislation;* 
there is an increased risk of legal uncertainty as to the extent of the Assembly's 
powers.”° . 

The success of the Labour Party proposal would depend greatly on the details 
of the Order making power (in particular, its scope and the relevant procedures). 
Certainly it would reflect greater acceptance of the role of the Assembly as a leg- 
islature, but that begs the obvious question: if the Assembly is to be granted a 
subordinate legislative power (in devolved areas) to do that which for England is 
achieved by primary legislation, why not simply confer the power to pass pri- 
mary legislation on the Assembly? 


CONCLUSION 


It is a little depressing, but perhaps not surprising, that the post-Richard debate 
has moved so far (and so rapidly) from the Commissions concern with articulat- 
ing an optimal solution to the problem of making law for Wales. It seems that the 
greater use of framework powers can be no more than a further ‘nterin? stage in 
the (prolonged) constitutional development of Wales. It offers no solution to the 
sheer complexity of the current arrangement; it relies on good will between Lon- 
don and Cardiff: The idea of relying upon framework powers appears to be 
founded on a contradiction. It is premised on the notion that the distinction 
between primary and subordinate legislation is not of foundational importance. 
If this is so, why is the idea of conferring primary legislative powers on the 
National Assembly so problematic? Without the power to initiate and pass pri- 
mary legislation, the Assembly and Government of Wales will remain at the 
whim of the contrary and sovereign Parliament, to be divined on a Bill by Bill 
basis. The form of enhanced subordinate legislation contemplated in the Welsh 
Labour Party policy document, as an alternative to primary legislative powers, 
might go some way towards ameliorating this problem, but at the potential cost 
of greater complexity and uncertainty. It also points up even more starkly the 
mystery of quite what it is about Wales and its National Assembly that makes 
them uniquely unsuited within the United Kingdom to possess the authority to 





52 Report 87 and 244. 
53 ibid 117. 

54 ibid 154, 243 and 256. 
55 ibid. 

56 ibid 154. 
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legislate fully in devolved areas.” The evidence accumulated by the Richard 
Commission makes clear that the power to pass primary legislation is necessary 
to achieve an efficient and rational legislative process. Those who reject the recom- 
mendation should explain why they regard the Welsh as unqualified; they will be 
unable to explain why the power is not needed. 





57 See C. Jones, The Future of Welsh Labour (Cardiff: Institute of Welsh Affairs, 2003) 21. 
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A. v Secretary of State for the Home Department 


Introduction 





In December 2004, the House of Lords issued its ruling in the case of A. v. Secre- 
tary of State for the Home Department [2004] UKHL 56. The court declared that s.23 
of the Anti-Terrorism, Crime and Security Act 2001 (authorising the Home 
Secretary to detain suspected international terrorists who — for legal or practical 
reasons — could not be deported from the UK) was incompatible with the Con- 
vention right expressed in art. 5 relating to liberty of the person. This ruling set in 
motion a chain of events culminating in the enactment in March 2005 of a new 
Prevention of Terrorism Act, which effectively replaced the arrangements in Part 
IV of the 2001 Act with a new system of control orders. The case has been widely 
regarded as being one of the most constitutionally significant ever decided by the 
House of Lords, as evidenced by the fact that it was heard by an unprecedented 
panel of nine judges rather than the usual five. Given its importance, MLR has 
commissioned the following comments on various aspects of the case. 

The Law Lords’ ruling had an obvious and immediate practical significance 
relating to the design of an effective governmental response to terrorist threats. 
But beyond that, the ruling also illustrates the extent to which British constitu- 
tional discourse has become more nuanced and more complicated following the 
enactment of the Human Rights Act. It is on these constitutional issues that much 
of the following commentary focuses. What now is the relationship between sta- 
tute, common law, human rights norms, and the constitution? And what are the 
appropriate roles of government, parliament and the judiciary, not only in pro- 
moting, making and interpreting law, but also in elucidating constitutional 
requirements? Underlying these rather difficult questions sits a more basic juris- 
prudential issue concerned with the meaning that must now be accorded to the 
terms ‘law’ and Constitution’ in the British system. In addition to their value in 
helping us to understand the immediate importance of the case, the comments 
can also be read as contributions to an on-going constitutional debate. 


ML 


© The Modern Law Review Limited 2005 (2005) 68(4) MLR 654-680 


Published by Blackwell Publishing, 9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA 


Tom R. Hickman 





Between Human Rights and the Rule of Law: 
Indefinite Detention and the Derogation 
Model of Constitutionalism 


Tom R. Hickman” 


Defensive Democracy 


The attacks on America on September 11, 2001 heralded an era of what has been 
described as defensive democracy Governments across the democratic world have 
acted to concentrate power into their own hands whilst shutting their outer gates. 
But although strength is undoubtedly the first necessity of any constitution, the line 
between strength and unbridled power is dangerously fine. Moreover, the first 
casualties of defensive measures are inevitably the civil liberties and human rights 
that individuals normally enjoy. It is therefore imperative that in order to maintain 
the very democratic systems that defensive postures are intended to protect, state 
constitutions operate to defend the threatened bridgeheads of legality and human 
rights. This issue is raised in no more stark form than in relation to the UK’s post- 
September 11 derogation from the European Convention on Human Rights and 
the resistance to derogation (as well as to continued derogation) that has been pro- 
vided by the non-governmental institutions of the UK's constitutional regime. 

The extent of the judicial resistance to derogation has now been authoritatively 
established by the House of Lords in Av. Secretary of State for the Home Department.” 
This paper examines the decision against the background of three differing con- 
stitutional models relating to the nature of derogation. Each model represents a 
very different approach to the defence of the twin bridgeheads of legality and 
human rights. These models offer a perspective from which to evaluate the House 
of Lords’ decision and, to some degree, we find each reflected in the decision. But 
before turning to these models and to the critical analysis of the decision, it is 
useful to begin by setting out the ruling and its immediate context. 


The Challenge to the UK’s Derogation 


The government has well-established powers to deport non-nationals on grounds 
of national security and, so long as steps are being taken to toward deportation, 
even detaining such individuals for several years may not violate the Conven- 





* Barrister 
1 A. Barak, ‘Foreword: A Judge on Judging: The Role of a Supreme Court in a Democracy’ (2002) 
116 Harv L Rev 16, at p 21. 
2 [2005] 2 WLR. 87 (to which all unattributed references hereafter refer). 
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tion.? However, the attacks of September 11 prompted the Government to enact 
powers in s.23 of the Anti-Terrorism, Crime and Security Act 2001 (ATCSA) to 
detain non-nationals indefinitely in circumstances where deportation was pre- 
vented either by some practical consideration or because to do so would subject 
individuals to a risk of torture.* On November 11, 2001, the day before the Bill was 
laid before Parliament, the Home Secretary notified the Secretary General of the 
Council of Europe of the Government’ intention to take measures derogating from 
Article 5 the Convention, under the provision for derogation contained in Article 
15, in order to meet the threat posed by Al-Qaeda. On the same day, the Govern- 
ment made the Human Rights Act 1998 (Designated Derogation) Order 2001, 
which designated the proposed detention powers under Article 14(6) of the HRA. 

The detainees, eight of whom were detained as early as December 2001, brought 
proceedings challenging both the measures themselves and the Designated Deroga- 
tion Order.’ They claimed that there was no ‘public emergency threatening the life 
of the nation’ and that indefinite detention was not ‘strictly required by the exigen- 
cies of the situation’, as required by Article 15 of the Convention. The detainees also 
argued that the detention powers were discriminatory in contravention of Article 14 
of the Convention, which article had not been notified for derogation. The Special 
Immigration Appeals Commission (SIAC) partially upheld these complaints but 
the Court of Appeal upheld the Home Secretary's appeal.© On December 16, 2005 
a specially constituted panel of nine Law Lords, by a majority of 8 to 1, quashed the 
Designated Derogation Order and declared the detention power in s.23, ATCSA to 
be incompatible with Article 5 of the Convention. 

Lord Bingham gave the leading speech, which had the agreement of six of 
their Lordships (not Lord Hoffmann or Lord Walker), and this speech most clo- 
sely reflects the decision of the House. Although Lord Bingham was not prepared 
to hold that there was no public emergency that threatened the life of the nation, 
he nonetheless upheld the appeal on the grounds that the detention powers were 
disproportionate and discriminatory. On proportionality, Lord Bingham rea- 
soned that the powers were not rationally connected to the objective of tackling 
the imminent Al-Qaeda threat because they did not correspond to that objective 
in important respects: the powers applied to non-Al-Qaeda terrorists; they 
applied to Al-Qaeda supporters who posed no direct threat to national security;’ 
they did not apply to the admitted threat from Al-Qaeda operatives who are UK 
nationals and, furthermore, they allowed any detained Al-Qaeda operative ‘to 
leave our shores and depart to another [safe third-]country, perhaps a country as 
close of France, there to pursue his criminal designs. . ?.2 His Lordship went on to 


3 Chahal v. United Kingdom (1996) 23 EHR R. 413, at [122]. See Immigration Act 1971, s. 3(5); detention 
powers are contained in paras. 2(2) and 2(3), Schedule 3. These detention powers could only be 
exercised for a period reasonably necessary for the process of deportation to be carried out: R. v. 
Governor of Durham Prison, ex parte Hardial Singh [1984] 1 WLR. 704., 

4 On which see Chahal v. United Kingdom (1996) 23 EHRR 413 at [80], [86], [107]. 

5 ATCSA, s. 30 provided that challenges to derogation or designation had to be heard by SIAC. 

6 [2004] QB 335 (C.A). 

7 The House of Lords previously had held that deportation on national security grounds does not 
require any direct threat to the UK and can be for foreign policy reasons where the threat is indir- 
ect: Secretary of State for the Home Department v. Rehman [2003] 1 AC 153. 

8 At [33]. 
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hold that the measures were also excessively burdensome. He considered 
that it was ‘reasonable to assume from the different treatment of UK nationals, 
as well as from the fact that one former detainee had been released on bail 
subject to bail conditions, that the ‘severe penalty of indefinite detention’ exceeded 
what was necessary to meet the Al-Qaeda threat. Lord Bingham considered 
that the Attorney-General, ‘could give no persuasive answer’ to this prima facie 
case.” 

Finally, Lord Bingham held that addressing the terrorist threat by means of 
immigration control was discriminatory. With respect, Lord Bingham quite 
rightly considered that whilst status as a non-national justifiably leaves a person 
vulnerable to deportation (as well as to detention pending deportation) it cannot 
justify the persons indefinite detention without trial, or render that person’ rights 
under Article 5 any less secure.” The Government’ central submission in the case 
was that it was entitled to put less weight on the rights of non-nationals generally 
when formulating its response to national security threats. Upholding the detai- 
nees claim that the powers were discriminatory is therefore at the heart of the 
decision of the House of Lords. However, the other aspects of the decision shed 
more light on the court’s approach to derogation and it is therefore upon these 
aspects that the critical examination of the speeches will focus. But first the nature 
of derogation itself must be explained. 


The Derogation Model 


The inclusion of derogation clauses in international human rights treaties repre- 
sents a concession to the belief that when governments perceive threats to the 
nation they will inevitably take action seriously impinging upon civil liberties, 
and more often than not the action taken is to introduce detention without trial.” 
Unlike schemes of international obligations that do not allow for derogation,” by 
accepting at the outset the inevitability of exceptional measures instruments that 
allow for derogation seek to extend the scope of the legal regime to allow for and 
embrace such exceptional cases. The intention is to ensure that even exceptional 
state action remains governed by independent norms, which in turn allows for 
supervision by independent tribunals. 

There are, however, strong objections to attempts to extend legal regimes to 
accommodate emergency action. It is argued that fundamental rights and the 
integrity of the law are better defended by constitutional systems that allow for 
extra-legal emergency action. This can be termed the extra-legal measures 





9 Ac [35] and [43]. In accord: [76]-[78] (Lord Nicholls); [126]-[132] (Lord Hope); [155] (Lord Scott); 
(168), [181]}-[186] and [189] (Lord Rodger); [228] and [231] (Lady Hale). 

10 At [43] and [68]. In accord: [84] (Lord Nicholls); [103], [105], [132] and [138] (Lord Hope); [157]-[158] 
(Lord Scott); [171] (Lord Rodger); [229] and [236] (Lady Hale). 

11 See International Commission of Jurists, States of Emergency — Their Impact on Human Rights (Geneva: 
The Commission, 1983). Moreover, the action is usually directed at non-citizens, see: D. Cole, 
Enemy Aliens: Double Standards and Constitutional Freedoms in the War on Terrorism (New York: The New 
Press, 2003); C. Sunstein, ‘The Laws of Fear’ (2002) 115 Harv L Rev 1110. 

12 See the Universal Declaration of Human Rights, which has no derogation clause. 
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model’.”* The arguments in favour of the extra-legal measures model boil down 
to arguments that attempts to accommodate emergencies within legal regimes are 
both futile and counterproductive. The argument from futility asserts that it is never 
possible to expunge the need and scope for uncontrolled executive action within 
a legal constitutional system; and the argument that seeking to do so is counter- 
productive asserts that accommodating exceptional measures within a normative 
frame hampers the exercise of executive powers when it is most important not to 
do so, and, what is more, that embracing situations of emergency within the legal 
regime contaminates the fundamental principles of the regime itself by merging 
the exceptional and the normal. The extra-legal measures model invokes the 
views of John Locke, who insisted that the good of society requires that the 
executive retain the ‘Power of doing publick good without a Rule.” In more con- 
crete terms, it 1s therefore argued that a constitutional regime should allow for 
exceptional measures to be taken outside the legal regime in times of public emer- 
gency and that such measures should be subject to political and not judicial 
accountability. 

The arguments in favour of the extra-legal measures model provide a useful 
foil for the distinction which I wish to draw between two understandings of 
derogations. The first approach can be called the ‘limitation model’. According 
to the limitation model, derogation provisions should be understood merely 
as part of the network of limitations and qualifications upon the rights guaran- 
teed in human rights instruments. On this view derogations are of the same 
order as qualifications on rights on such familiar grounds such as protection 
of health, morals and national security and derogation therefore requires no 
special justification. Admittedly, the arguments of the supporters of the 
extra-legal measures model do apply with some force to this understanding of 
derogations, since no special licence is afforded to government in times of public 
emergency and no special insulation is provided to the fundamental rights 
and principles of the legal system at such times. But there is an alternative and 
in my view more persuasive understanding of derogations that is considerably 
resistant to the arguments in favour of the extra-legal measures model. I shall term 
this the derogation modef. 

The derogation model recognises an important distinction between deroga- 
tion and limitations on rights. Derogation is understood as a mechanism to pro- 
vide for governmental freedom of action by releasing states from their obligation to 
observe protected rights. It provides governments with an emergency exit’ from 
treaty obligations, which has the effect of placing rights in abeyance. Where states 


13 See especially, O. Gross in ‘Chaos and Rules: Should Responses to Violent Crises Always be Con- 
stitutional’ (2003) 112 Yale LJ. 1011; and also M. Loughlin, The Idea of Public Law (Oxford: Oxford 
University Press, 2003), chs. 3, 7 and 8. 

14 Aversion of this latter argument was famously put by Jackson J. (dissenting) in Korematsu v. U.S., 
232 US 214 (1944), pp. 244-246. 

15 J. Locke, Tivo Treatises of Government P. Laslett ed. (Cambridge: Cambridge University Press, 1988, 
Second Treatise, para. 166. Another influence is Carl Schmitt, Political Theology: Four Chapters on the 
Concept of Sovereignty G. Schwab trans.(Cambridge, Mass.: MIT Press, 1988). 

16 R. Higgins, ‘Derogation Under Human Rights Treaties’ (1976-77) 48 BYIL 281; M. S. McDougal, 
H.D. Lasswell and Lung-chu Chen, Human Rights and World Public Order (New Haven: Yale Univer- 
sity Press, 1980), 802-815. 
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have validly derogated from a human rights treaty they are absolved from the 
obligation to refrain from violating rights protected by it as well as from their 
obligation to advance legitimate justification for any interference with such rights. 
It is for precisely this reason that derogation from the most fundamental rights is 
not allowed. Derogation is therefore of a different order to qualifications and lim- 
itations on rights found in Articles such as 8(2) and 10(2) of the Convention.” A 
state of emergency is not advanced as a justification for interferences with rights 
but in relation to a question that is logically prior, namely, whether such a justifi- 
cation is required at all. This has concrete practical effects. Whilst the application of 
a measure that is validly in derogation is subject to legal supervision it is not sub- 
ject to supervision on human rights grounds: if detention on reasonable suspicion 
is strictly required then it is unnecessary (and it would be inconsistent) to require 
detention itself to be subject to the standards of justification required by the 
human rights norms set out in the treaty.® 

The point to stress is that the derogation model creates a space between funda- 
mental human rights and the rule of law. Whilst governments are permitted to 
step outside the human rights regime their action remains within the law and 
subject to judicial supervision. Understood in this way, derogation creates a dou- 
ble-layered constitutional system: both layers exist within a regime of legality, 
but only one exists within the human rights regime. Such a model is much more 
resistant to the critique of the advocates of the extra-legal measures model because 
fundamental human rights principles are insulated from contamination, whilst 
governmental freedom from human rights norms is permitted.” Fundamentally, 
the derogation model has the critical benefit that scope for arbitrary governmental 
action that is beyond judicial scrutiny remains excluded. The derogation model 
therefore provides a principled and practical solution to the criticisms of constitu- 
tional systems that seek to provide for and control emergency action: the argu- 





17 In support of this view: J. E Hartman, ‘Derogation from Human Rights Treaties in Public Emer- 
gencies’ (1981) 22 Harv Int LJ 1; A.C. Kiss, ‘Permissible Limitations on Rights’ in L. Henkin (ed) 
The International Bill of Rights (New York: Columbia University Press, 1981), p. 290. The UN Human 
Rights Committee has stated in relation to the International Covenant on Civil and Political 
Rights, art. 4, that ‘Derogation from some Covenant obligations in emergency situations is clearly 
distinct from restrictions or limitations allowed even in normal times under several provisions of 
the Covenant’, although it also stated that the strictly required standard reflects the proportionality 
principle which is common to both: ‘General Comment 29 - States of Emergency (article 4)’, UN 
Doc. CCPR/C.21.Rev.1/Add.11 (2001), at [4]. 

18 The UN Human Rights Committee (ibid) has suggested that where measures are strictly required, 
specific measures in pursuance of them must still be shown to be strictly required. This envisages a 
distinction between general measures (e.g. detention without trial) and specific measures (e.g. 
actual detention on certain grounds). Such a distinction might not always be apparent. Thus, if 
detention on grounds of reasonable suspicion was itself held to be strictly required it would be unneces- 
sary (as well as inconsistent) to seek to limit the meaning of reasonable suspicion so that the power 
could only be exercised when strictly required. 

19 Of course, providing for exceptional cases at all will always have some unsettling effects on a legal 
system (see States of Emergency, above n. 11, pp. 244, 245, 417), but the defenders of the extra-legal 
measures model greatly underestimate the versatility of legal constitutional regimes in relation to 
their day-to-day operation and bundle the derogation model together with the limitation model. 
For a similar point see, D. Dyzenhaus, “The State of Emergency in Legal Theory’ in 
V. V. Ramraj, M. Hor and K. Roach (eds), Global Anti-terrorism Law and Policy (Cambridge: Cam- 
bridge University Press, 2005). 
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ments of futility and counter-productivity are considerably reduced. However, 
creating a space between legality and human rights has important implications. 
Derogation clauses ‘reflect a certain tentativeness about the individual as a subject 
of international law and grave fears by governments about the consequences of a 
binding commitment to the international protection of human rights?” They 
test the degree to which governments are committed to human rights and the 
degree to which they are merely fair weather supporters. Since derogation (unlike 
limitation) constitutes a departure from the fundamental commitment of govern- 
ments to observe and respect human rights norms the conditions on the exercise 
of derogation powers must be narrowly construed and strictly enforced.” 

Now comes the crucial step. Since the HRA gives effect to Convention rights 
in domestic law ‘subject to any designated derogation,” it has translated the dero- 
gation model from the international to the domestic plane. If, as I contend, the 
derogation model exhibits a double-layered structure on the international plane 
then the nature of constitutionalism in the UK under the HRA should now be 
understood in the same way. Designated derogation therefore represents a depar- 
ture from the UK’ domestic commitment to human rights and of a different 
order from interference with Convention rights. Where measures are validly in 
derogation they are removed from the human rights regime and their application 
is not subject to either the derogated-from Convention norms (including, where 
appropriate, the requirement of proportionality) or the requirement that what 
would otherwise amount to an interference with a right is itself strictly required. 
Yet the state action remains subject to general requirements of legality and is 
properly subject to judicial supervision.” Therefore, since designated derogation 
cuts across the commitment embodied in the HRA to observe fundamental con- 
stitutional rights—the very reason why the HRA is treated as a constitutional 
statute—it is incumbent on domestic authorities to put up a rigorous and robust 
defence against unnecessary derogation. And the derogation model thus provides 
criteria against which the action and inaction of domestic institutions (both judi- 
cial and non-judicial) can be measured. But equally, if either the extra-legal mea- 
sures model or the derogation model is preferred then that will have 
corresponding normative implications for domestic authorities. 

In practical terms, courts that are persuaded (to a greater or lesser degree) by the 
extra-legal measures model would, for example, establish zones of immunity 








20 Hartman, above n 17, 11. 

21 See further T. Buergenthal, ‘To Respect and to Ensure: State Obligations and Permissible Deroga- 
tions’ in Henkin, above n 17, who argues that the interpretation of Art. 4 of the ICCPR should 
be guided by the nature of the Covenant as an instrument of (international) constitutional dimen- 
sion and therefore derogations should be allowed only in rare and exceptional circumstances. 

22 HRA, s. 1(2). A 

23 See A v. Secretary of State for the Home Department (No. 2) [2005] 1 WLR 414, at [234] (Laws LJ) (the 
common law may make up the difference) and Secretary of State for the Home Department v. M [2004] 
CACiv. 324. But for conflicting views see SIAC’ obscure comments that s. 25 powers allow a detai- 
nee to argue that even if what is said against him were true, recourse to so draconian a power was 
disproportionate in the light of other circumstances’ (Ajouau and A, B, Cand D [2003] Appeals Nos. 
SC/1/2002, SC/6/2002, SC/7/2002, SC/10/2002, October 29 2003 (the ‘generic judgment’), at [14]). 
The Joint Committee on Human Rights appears to view derogation from the perspective of the 
limitation model, e.g. Fifth Report 2002-2003, HL 59/HC 462 at [23], [28]. 
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from judicial standards and scrutiny. By contrast, courts that are persuaded by the 
limitation model will treat claims to derogation as they do limitations on rights. 
Such claims are claims to limit rights that are respected, rather than (as I have 
argued actually represents the nature of derogation) claims to step beyond the 
observance and respect of rights altogether. 

The various models also starkly illuminate the difference between the UK 
Governments policy toward derogation before and after September 11. Before 
the September 11 attacks the Government’ policy tracked the derogation model. 
The importance of withdrawing the UK’ outstanding derogation relating to 
executive detention in Northern Ireland was clearly expressed in the White Paper 
on the Human Rights Bill” and was central to the enactment of the Terrorism Act 
2000, which allowed the derogation to be withdrawn.” Introducing the Terrorism 
Bill, the then Home Secretary stated that ‘we will have handed the terrorists the 
victory that they seek if, in combating their threats and violence, we descend to their 
level and undermine the essential freedoms and rule of law that are the bedrock of 
our democracy?” Although the Government apparently appreciated the fundamen- 
tal tension between bringing rights home and suspending them, immediately fol- 
lowing the September 11 attacks the Government, a mere nine months after the 
outstanding derogation was withdrawn,”’ sought once again to derogate from the 
Convention. Indeed, this was accompanied by a sea~change in the Government's 
attitude towards derogation. Since September 11 the Government has portrayed 
derogation as ifit were a mere limitation on rights. Thus, incredibly, it saw fit to issue 
a statement of compatibility with Convention rights under s. 19(1)(a) HRA in relation 
to ATCSA, apparently in the belief that laying the Designated Derogation Order 
before Parliament the day before the Bill was introduced rendered the proposed 
powers compatible with Convention rights (although derogation did not actually 
occur until ATCSA came into force)” At the same time the Home Secretary was 
reported as stating that derogation was a legal technicality” and, subsequently, the 





24 Rights Brought Home: The Human Rights Bill Cm. 3782 (London: Stationary Office, 1997) at [4.3]-[4.4]. 
See also the important limitations on the period for which derogations subsist embodied within 
the HRA (s. 16). 

25 On the extent, to which the importance of avoiding derogation completely overshadowed other 
ways that the 2000 Act might not be Convention compliant, see C. Gearty, ‘Terrorism and human 
rights’ (1999) 19 LS 366; H. Fenwick, Civil Rights — New Labour, Freedom and the Human Rights Act 
(Longman, 2000). 

26 Jack Straw, M.R, Hansard, HC Deb., col. 152 (December 14, 1999), See also Legislation Against Terrorism 
— A consultation paper Cm. 4178, (London: Stationary Office, 1998), at e.g. at [0.8] and [1.4]. See further 
HC Deb, vol. 341, col. 162, 14 Dec 1999 (Jack Straw). Admittedly, the derogation issue attracted a great 
deal more interest and discussion in the Lords, See e.g. Hansard, HL Debates, May 24, 2000 cols. 691- 
694 (Lord Bassam of Brighton) and at col. 690 (Lord Dubs), to similar effect. 

27 It was withdrawn in the UK in February 2001, but not in relation to the Isle of Man or the Channel 
Islands, see C. Walker, Blackstone's Guide to the Anti-Terrorism Legislation (Oxford: Oxford University 
Press, 2002), pp. 287-288. 

28 In contrast to a statement of incompatibility under s. 19(1)(b). See, Letter from David Blunkett to 
Chairman of the JCHR, January 31, 2003: Fifth Report 2002-2003, Appendix 2. The Committee 
considered the Government's approach to be ‘unacceptable’ (above n 23 at [31]). 

29 In comments to The Guardian in November 2001 (reported and criticized in Human Rights Watch, 
World Report 2002, “United Kingdom — Human Rights Developments’, available at http:// 
www.hrw.org). 
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measures have been said not to require denial of traditional liberties but are merely 
about ‘achieving a balance which maintains those rights..*° 


Derogation in the House of Lords 


We are now in a position to return to the decision of the House of Lords. The first 
aspect of the decision that bears on the nature and status of derogation in domestic 
law is the fact that the courts accepted the invitation to consider the validity of the 
UKS derogation at all. As Lord Scott pointed out, it is something of a ‘puzzle’ 
from the terms of the HRA why a derogation order should be thought to be 
unlawfully made if the legislative measure to which it refers deviates from the 
requirements of Article 15, since Article 15 itself is not given effect in domestic 
law by the HRA.” Lord Scott expressed doubts’ that authority to designate a 
derogation under the HRA was ‘limited by the terms of article 15°.” But such an 
approach would remove any substantive check on designation orders: mere for- 
mal enactment would suffice to disable domestic courts from testing legislation 
for conformity with the Convention.” It truly would be the Government ‘who 
decides on the state of exception’, and which would therefore enjoy uncontrolled 
sovereignty over the observance of Convention rights.** Both the limitation 
model and the derogation model require that the reference in HRA, s.14(1) to 
designated derogation meaning derogation by the United Kingdom from an 
Article of the Convention? is interpreted to mean a derogation valid under Article 
15 of the Convention.” 

From the perspective of the derogation model of constitutionalism it is also 
crucial that the conditions for valid derogation are narrowly construed and 
strictly enforced. From this perspective, the rejection of the detainees’ submissions 
on ‘public emergency’ — albeit both reluctant® and unsurprising—is disappoint- 
ing. In particular, Lord Bingham’s approach essentially absolves the Government 
from advancing clear and convincing evidence to Parliament and (if subsequently 
required by litigation) the courts to show that a public emergency threatening 
the life of the nation actually exists. There are three steps in Lord Bingham’s rea- 
soning on this point and each is questionable. First, his Lordship reasoned that 
SIAC (which had concluded that there was a public emergency) had not mis- 
directed itself in law and since it had considered the closed material which the 





30 ‘Defending the Democratic State and Maintaining Liberty — Two Sides of the Same Coin?’ Speech 
by David Blunkett MP to Harvard Law School, March 8, 2004. See further Lord Falconer, ‘Human 
Rights and Constitutional Reform Lecture delivered to the Law Society and Human Rights Law- 
yers’ Association, 17 February 2004 (the lectures are available at www.dca.gov.uk). 

31 At [151]. Moreover, section 30 of ATCSA purports to restrict the courts’ jurisdiction to consider 
derogation issues, not to confer it. Cf. [164] (Lord Walker). 

32 At [152] and [160]. 

33 HRA, s. 1(2) qualifies ‘Convention rights’, to which legislation must conform, as the listed Articles 
‘subject to any designated derogation. . 7. Lord Scott appears to have overlooked this provision 
since he also expresses puzzlement at what legal effect designated derogation has (at [150]). The 
answer is that it disables the courts from invoking section 3, 4 or 6 of the HRA. 

34 C. Schmitt, above n 15, 5. 

35 See [164] (Lord Walker) and [225] (Lady Hale). 

36 Lord Bingham admitted to‘misgivings’ ([26]); Lord Scott expressed ‘very great doubt’ (at [154]) and 
Lord Rodger had ‘some hesitation’ (at [165}). 
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Attorney-General declined to ask the House of Lords to read its decision should 
not be disturbed.” Bizarrely, by his own tactical decision not to show his 
hand, the Attorney-General was thus relieved from justifying his decision to the 
standard required by SIAC. Secondly, Lord Bingham approved and applied the 
extremely deferential Strasbourg case law on Article 15. His Lordship considered 
that to hold that there was no public emergency in such cases where, 2 response 
beyond that provided by the ordinary course of law was required, would have 
been perverse’.** With respect, this is backwards reasoning.” If one is to infer 
from the fact that exceptional measures have been taken that such measures are 
legitimate then the criteria of legitimacy (i.e. public emergency) is relieved of sub- 
stance. Moreover, the Strasbourg cases are expressly premised on the Court's espe- 
cially restrained supervisory role in relation to Article 15 and have very little 
relevance to the approach to be taken by a national authority. 

Then, thirdly, Lord Bingham stated that the Government’ decision had to be 
shown to be ‘wrong and unreasonable’ and concluded that, ‘the appellants have 
shown no ground strong enough to warrant displacing the Secretary of State's 
decision on this important threshold question. Apparently, this burden fell on 
the applicants merely by the Government identifying an organization with the 
capacity and will to commit an atrocity in the UK. This represents an extraordina- ` 
rily light burden—indeed, one struggles to think of a recent period of history 
when it could not have been shown—and it seriously dilutes the threshold 
requirement that a public emergency exists. Moreover, it is wrong in principle 
for a burden to be imposed on individuals to show that derogation from their 
human rights is unlawful. The Government should be required to advance convin- 
cing evidence for derogating from its obligation to observe our human rights. And 
as a practical matter, it is difficult to envisage circumstances in which individuals 
will ever be able to disprove the Government's view that an emergency exists, not 
least because the relevant evidence will be in the hands of the Government. 

It was Lord Hoffmann’ dissenting decision on this issue that grabbed the head- 
lines. Like Lord Bingham, Lord Hoffmann did not suggest that the Government 
has a heavy burden of proof. But he did hold, with respect rightly, that it is insuf 
ficient merely to produce evidence of a credible plot to commit terrorist outrages 
since that does not meet the need to show that terrorism was ‘threatening the life 
of the nation’. On this point Lord Hoffmanni speech supports the derogation 
model of constitutionalism. He recognised that the threshold for the exercise of 
the UK’s emergency exit from Convention rights should refer only to exceptional 
threats to the fabric of the state itself: 





37 At [27]. In accord: [166] (Lord Rodger); [226] (Lady Hale). 

38 At [28]. See also Lord Rodger at [165]. 

39 Although the error is actually the Strasbourg Court’, see, Lawless v Ireland (1961) 1 EHRR 15, at 
[36]-[37]. 

40 At [29]. 

41 See [25]. Likewise Lord Hope seriously diluted the ‘emergency’ threshold. His Lordship held that 
the ‘picture which emerges’ from the broad brushstrokes of the Government's evidence on the ques- 
tion was that there is a current state of emergency, and this despite the fact that Lord Hope held that 
there was no threat of imminent attack and therefore that the level of emergency was ‘of a different 
kind, or on a different level’ than if the threat were ever to materialise ([119]). Lord Scott also gave 
the Home Secretary ‘the benefit of the doubt’ (at [154]). 
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Of course the Government has a duty to protect the lives and property of its citi- 
zens. But that is a duty which it owes all the time and which it must discharge with- 
out destroying our constitutional freedoms. There may be some nations too fragile 
or fissiparous to withstand a serious act of violence. But that is not the case in the 
United Kingdom. When Milton urged the government of his day not to censor the 
press even in time of civil war, he said: ‘Lords and Commons of England, consider 


what nation is whereof ye are, and whereof ye are the governors’. 


In so holding, Lord Hoffmann demanded that the Government not be merely fair 
weather supporters of human rights. “The real threat to the life of the nation’, he 
claimed, are laws derogating from human rights. However, we must not be under 
any illusions that Lord Hoffmann is actually supportive of the derogation model of 
constitutionalism. His speech must be read together with that in Rehman, where his 
Lordship held that, although the meaning of the word ‘national security’ was a mat- 
ter for the courts, the question of whether measures were needed ‘in the interests of” 
national security was ‘not a matter for judicial decision’ and was entrusted to the 
executive. This reasoning is in accord with the extra-legal measures model, based 
as it is on there being zones of judicial immunity, free from rule or scrutiny, subject 
to accountability, if at all, only through the political process. ‘Public emergency’ was 
therefore the only condition for derogation that Lord Hoffmann could enforce with 
any rigour, since its meaning, like that of ‘national security’ is a question of law for 
the courts. This explains why his Lordship was conspicuously reticent on the ques- 
tion of whether the powers were discriminatory and, moreover, why on the ques- 
tion of whether they were ‘strictly required’ he suggested that the court should only 
ask whether the Government's view was ‘irrational’.*° Enthusiasrn for the rhetorical 
exuberance of Lord Hoffmanns speech is therefore misplaced.*® 

As we have seen, Lord Bingham unlike Lord Hoffmann, found against the 
Government on the question whether indefinite detention was ‘strictly required’. 
In so holding his Lordship rejected a submission of the Attorney-General closely 
resembling Lord Hoffmanns approach in Rehman that it was for Parliament and 
the executive and not the courts to judge the response necessary to protect the 
public. Lord Bingham pointed out that it is 4 cardinal feature of the modern 
democratic state’ that the independent judiciary interpret and apply the law. The 
courts should not therefore relinquish their responsibility to fulfil this role on the 
basis that they are not elected or answerable to Parliament.” This elucidation of 
the separation of powers in terms of a separation of functions represents a wel- 


42 At [95]. 

43 At [97]. 

44 Home Secretary v. Rehman [2003] 1 AC 153, at [50]. Lord Hoffmann concluded: Accordingly it seems 
to me that the Commission is not entitled to differ from the opinion of the Secretary of State on 
the question of whether, for example, the promotion of terrorism in a foreign country by a United 
Kingdom resident would be contrary to the interests of national security’ (at [53]). 

45 At [97]. 

46 es Lord Hoffmann relies as much on rhetoric as reasoning. In fact, one can easily become dis- 
orientated reading through the speech: whilst he repeatedly speaks of the traditions of ‘this country’ 
his references oscillate dizzyingly between the historic rights of English, British and UK citizens. 

47 At [42]. f 
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come and important statement of constitutional principle that properly affirms a 
commitment to the rule of law as understood in modern liberal democracies.* 

Nonetheless, Lord Bingham approach to the question whether the measures 
were ‘strictly required’ cannot be said to represent an endorsement of the deroga- 
tion model. His Lordship treated the question of derogation as if it were an ordin- 
ary limitation on rights by applying the pervasive (but by no means universal) 
standard applicable to test such limitations, namely, proportionality. Lord Bing- 
ham stated that the Convention, ‘imposes a test of strict necessity or, in Conven- 
tion terminology, proportionality’. This is unfortunate. In a seminal statement 
of principle in the Handyside case the Strasbourg Court expressly differentiated the 
‘strictly required’ standard in Article 15 from the ordinary standard of necessity 
which the Court (but, contra Lord Bingham, not the Convention) translates into 
the principle of proportionality. The Court articulated three tiers of standards 
found in the Convention: reasonableness (found in Articles 5(3) and 6(1)), neces- 
sity (found e.g. in Article 10(2)) and indispensability.*° Indispensability was asso- 
ciated with the phrase ‘strictly required’ in Article 15 and the phrase ‘absolutely 
necessary’ in Article 2(2).” Subsequently the Court has stated: 


... the use of the term ‘absolutely necessary’ in Article 2(2) indicates that a stricter 
and more compelling test of necessity must be employed from that normally 
applicable when determining whether state action is ‘necessary in a democratic 
society’ under paragraph 2 of Articles 8 to 11 of the Convention. In particular, the 
force used must be strictly proportionate to the achievement of the aims set out in 
sub-paragraphs 2(a), (b) and (c) of Article 2.” 


By contrast to Article 2, the stricter standard of necessity is justified in the con- 
text of Article 15 not by the importance of the right at stake but by the nature of 
the measure, which is to take a State outside the human rights regime. In failing to 
observe the difference between the strictly required standard and the ordinary 
proportionality standard Lord Bingham failed to appreciate that derogation is of 
a different order from ordinary limitations on rights and the need for the judiciary 
to even more jealously guard against political attempts at derogation. More gen- 
erally, Lord Bingham’s approach represents a manifestation of the apparent desire 
of some judges and academics to adopt a monistic approach to legal justification 
based on a context-specific application of the proportionality standard to all ques- 
tions under the Convention and even in public law as a whole.” Such an approach 





48 On which see further, T. R. Hickman, ‘In Defence of the Legal Constitution’ [2005] UTL] forth- 
coming. 

49 At [30]. 

50 Handyside v. United Kingdom (1976) 1 EHRR. 737, at [48]. See further Silver v. United Kingdom (1983) 5 
EHRR 439, at [97]. 

51 Also the protection of public trials in Article 6(1) except where ‘strictly necessary’. 

52 McCann and Others v. United Kingdom (1995) 21 E.H.R.R. 97, at [149]. Although the court famously 
split 9-10 in the case, on this point they were unanimous. 

53 See especially R. (Alconbury Developments Ltd.) v. Environment Secretary [2003] 2 AC 295, at [51] (Lord 
Slynn) and R. (Association of British Civilian Internees: Far East Region) v. Secretary of State for Defence 
[2003] QB 1397, at [34]-[35]. For my own attempts to resist this in two different contexts, see ‘The 
“Uncertain Shadow’: Throwing Light on the Right to a Court under Article 6(1) ECHR’ [2004 PL 
122 and “The Reasonableness Principle: Reassessing its Place in the Public Sphere’ (2004) 63 CL] 166. 
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obscures fundamental structural differences in the Convention scheme that now 
forms part of the UK’s own constitutional architecture. 

It is therefore welcome that Lords Hope, Scott and Rodger and Lady Hale all 
stressed the significance of the ‘strictly required’ standard and by so doing their 
speeches are more closely aligned with the derogation model.” Lord Hope held 
that the ordinary proportionality approach, encapsulated in the Charter jurispru- 
dence of the Canadian Supreme Court, does not fit the precise wording of article 
15(1) as to the standard that must be achieved by the derogation’. His Lordship 
considered that it was therefore inappropriate to gi ve any leeway to the legislator 
on whether less intrusive measures were available.” He held that whilst disrupting 
the activities of non-nationals suspected of being terrorists had been obviously 
desirable it had not been shown that indefinite detention was strictly required." 
Of course, in the circumstances of the case Lord Bingham’s approach led to pre- 
cisely the same result; but it may not always do so. The strictly required test invites 
the Government to show, without any initial evidence from which the contrary is 
to be inferred, that it has considered the alternatives and that no less intrusive pos- 
sibility exists. It demands the most anxious scrutiny by the courts and insists upon 
convincing evidence that even carefully tailored measures are indispensable. 
Where measures are more widely framed than they need to be it will be extre- 
mely difficult—if not impossible—to show that they are strictly required. 


Conclusions: the constitutional context 


Whilst the House of Lords’ decision in A v. Secretary of State for the Home Depart- 
ment represents a welcome defence of the rule of law, in several key respects it also 
represents a disappointing defence of the UK’ newly established human rights 
regime. When measured against the derogation model of constitutionalism, 
weaknesses and inadequacies in the decision are exposed. 

A full appreciation of the decision requires, however, a wider appraisal of the 
constitutional context and its place within the complex and complementary 
arrangement of checks and balances under the UK’s peculiar constitutional 
arrangements. Even in this regard, a sobering comparison can be drawn with the 
uncompromising conclusions of the Newton Committee which, in its review of 
ATCSA in December 2003, identified the need to derogate from the Convention 
as a problem of principle with the detention powers and recommended new leg- 
islation that did not require derogation. It more fully embraced the derogation 


54 See [155] (Lord Scott); [172] (Lord Rodger); [227] and [231] (Lady Hale). This is also the approach of 
the Joint Committee on Human Rights, e.g. Sixth Report, 2003-2004, at [34]. 

55 At [131]. In my view the often heard statement that the ordinary proportionality test requires proof 
that the challenged measures represent the most minimal impairment of rights is misconceived and 
contrary to both the Canadian jurisprudence properly understood (as Lord Hope rightly appre- 
ciated) as well as to the jurisprudence of the Strasbourg Court, which clearly distinguishes between 
‘necessary’ measures (in relation to which evidence of less restrictive alternatives is clearly relevant 
and important) and measures that are ‘strictly necessary’. If literal ‘minimal impairment’ were a gen- 
eral requirement then scope for legitimate legislative and executive choice of means would be sub- 
stantially dissolved whenever the proportionality test is applicable. 

56 At [124]-[132]. The authority was conferred by s. 123, ATCSA. 
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model than the House of Lords has done. The consequences of the Newton Com- 
mittee’s report also appear to be more significant than the consequences of the 
House of Lords’ decision. Whereas the declaration of incompatibility granted by 
the House of Lords had no effect whatsoever on the continued enforceability and 
validity of the detention powers, the Newton Committee exercised its authority 
to specify that ATCSA would cease to have effect in the absence of confirmation 
by Parliamentary motion within six months of the date its report was laid.” 

However, although undoubtedly important, the seemingly more robust con- 
stitutional check provided by the Newton Committee masks a more subtle and 
important constitutional reality. The Newton Committee provided a very partial 
institutional mechanism for protecting against unnecessary derogation. It is not a 
standing committee that scrutinises derogation. Its powers were ad hoc, the result 
of governmental concession, and it was far from free from the potential for gov- 
ernmental influence.” It was, moreover, only the Law Lords’ decision that pro- 
voked a full—albeit rushed—Parliamentary re-consideration and which led to 
new legislation in the form of the Prevention of Terrorism Act 2005. The most 
significant impact of the Newton Committee report may in fact have been in 
fortifying their Lordships in holding that the detention powers breached the 
Convention.” 

The nature of the debate that the Law Lords’ ruling provoked is also of consid- 
erable importance. The debate did not question the correctness of the decision. 
Rather, the Government took the view that it would be constitutionally inap- 
propriate to renew the detention powers in the face of it. The Government's view 
was that before the powers came up for renewal the law should be made compatible 
with the House of Lords ruling. Introducing the Prevention of Terrorism Bill for 
its second reading, the Home Secretary explained that a ‘motivating principle’ 
behind it was ‘the need to meet the Law Lords’ judgment’. He stated that, ‘we 
should not ignore the judgment or flout it, but act on it and try to put in place a 
regime that is both proportionate and not discriminatory’.°° The only question 
was how best this was to be achieved. It was not therefore a political debate such 
as that envisaged by Lord Scott, who suggested that the judicial task in relation to 
declarations of incompatibility under the HRA is merely to provide ammunition 
to those who disapprove of the Act and desire to agitate for its amendment or 
repeal’. It was not a political debate with the Law Lords or about their interpreta- 





57 Privy Council Review Committee, ATCSA Review: Report (London: The Stationary Office, 2003). 

58 Notably, the Government held the Committee’s purse-strings (although there was in fact no ques~ 
tion of Governmental influence). 

59 See for example the lengthy extract cited by Lord Bingham at [34]. 

60 Charles Clarke M.P., HC Debs vol. 431 cols. 345-6 (23 February 2005). Another, and overlapping, 
motivating principle for the Bill was the fact that the Government anticipated a (successful) chal- 
lenge in the ECtHR on the basis that the detainees would not have been afforded an effective 
remedy in domestic law, as guaranteed by Article 13, if the powers had simply been renewed (see 
ibid. col. 347). 

61 At [145] (Lord Scott). Lord Scott stated that a court’s function in granting a declaration of incompat~ 
ibility is ‘political not legal’ (at [142]). His comments support what I have elsewhere described as 
constitutionalism under the HRA as a form of ‘principle-proposing dialogue’. See Hickman, ‘Con- 
stitutional Dialogue, Constitutional Theories and the Human Rights Act 1998’ [2005] P.L. 303. It is 
crucial that, whatever approach is actually adopted by Parliamentarians, the courts fulfil their func- 
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tion of fundamental principles. Their Lordships were not taken to have proposed 
their considered view on the requirements of constitutional justice for considera- 
tion and resolution by politicians. They were taken to have resolved the question 
of what the Convention requires. The political debate was informed by, but ulti- 
mately took place within, the parameters of principle as expounded in their Lord- 
ships’ speeches. Whilst Lord Scotts comments are therefore of some concern, the 
treatment of the status of the decision by the Government and Parliament is 
greatly to be welcomed. It is entirely in accordance with the form of constitution- 
alism at the heart of the HRA and the respective constitutional functions that it 
envisages.” It is of cardinal importance that under the HRA the courts are under- 
stood to retain their function of determining questions of rights and settling dis- 
putes of principle. The HRA has enhanced this role as well as enhancing the 
exchange and dialogue with the other branches of the state. 

Despite the apparently limited nature of the relief granted by the House of 
Lords, both the constitutional significance and impact of the decision are there- 
fore of the highest order. The decision is of central importance to an understand- 
ing of our constitution and of constitutionalism in the post-HRA era. 


Determining the State of Exception: What Role for 
Parliament and the Courts? 


Stephen Tierney” 





The structure of Article 15 of the European Convention on Human Rights 
(ECHR) requires a derogating state to satisfy two discrete tests: first, that excep- 
tional circumstances — a war or other public emergency threatening the life of the 
nation — do in fact prevail (the designation issue’,’ and secondly, that measures 
taken in consequence of such an emergency which restrict fundamental rights 
are ‘strictly required by the exigencies of the situation’ (the ‘interference issue’). 
Since most of the attention concerning the ruling of the House of Lords in A. v 
Secretary of State for the Home Department on the issue of derogation has engaged 


tion under the HRA on the basis that they are the ultimate bastions of the rule of law and human 
rights, not that they can merely propose arguments of principle to the other branches. Whilst Par- 
liament undoubtedly retains power to deviate from judicial decisions it must do so, as Lord Hoff- 
mann stated, ‘in full knowledge that the law does not accord with our constitutional traditions’ (at 


90). 

62 ata Charles Clarke admitted that ‘informal discussions’ behind-the-scenes were taking 
place with senior members of the judiciary as to the Bills compatibility with Convention rights: 
see, HC Debs Vol. 431, col. 346 (23 February 2005). 

63 See Hickman, above n 61. 

* School of Law, University of Edinburgh. 

1 Also termed the ‘threshold criterion’ by Lord Scott, A. v SSHD [2004] UKHL 56, para 153. 
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with the latter question, this note will address the former issue, and in particular 
examine the deferential way in which the Lords by 8-1 (Lord Hoffmann dissent- 
ing) accepted the government's designation of a state of emergency. In doing so, it 
will consider the wider constitutional implications raised, arguing that the House 
of Lords was correct to yield to the executive over the designation issue, but that 
the role played by Parliament in the determination of the public emergency was 
inadequate. 

In deferring to the executives designation, the House of Lords followed the 
approach of the Strasbourg authorities which, despite repeatedly declaring this 
issue to be reviewable,” and despite rhetoric suggesting a strict standard of review,” 
have in fact generally adopted a light touch and accorded states a wide margin of 
appreciation in declaring a public emergency,’ even when the level of violence or 
risk of violence by non-state parties is low.’ Strasbourg’s back-seat approach is of 
course a consequence of the international nature of the Strasbourg system; the 
Commission and Court of Human Rights were aware, particularly in the 
ECHRs early years, that a state faced with a critical ruling on Article 15 could 
withdraw from the Council of Europe altogether, a fear realised following the 
Greek Case in 1969.° Furthermore, most states party to the Convention, and not 
only those with dubious democratic credentials, have generally considered the 
designation of a public emergency to be an exclusively domestic matter, indeed, 
it is now easily forgotten that control over public emergencies was a major con- 
cern for both France and the UK when deciding whether or not to ratify the Con- 
vention.’ 

Despite its general sensitivity to state prerogatives, Strasbourg’s approach to the 
designation issue has in fact depended to some extent upon the democratic or 
undemocratic nature of the derogating state; it is no coincidence that it was in 
the Greek Case where the.strictest criteria for the existence of a public emergency 
were set out by the Commission, and where alone of all Article 15 cases it was 
found that these had not been satisfied.” Although one reason for this is that the 
Strasbourg authorities have little sympathy for undemocratic states which have 
themselves created the emergency,’ the more important justification for the lee- 
way accorded to democracies is the presumption that within these states the des- 
ignation decision will be subject to internal controls. The Court has thus declared 
that ‘national authorities’ are better placed than an international tribunal to take 
an active role in relation to Article 15 decisions ‘[b]y reason of their direct and 


2 Lawless v Ireland (No. 3) 1 EHRR 15, para 22; Aksoy v Turkey (1997) 23 EHRR 553, paras 68-70. 

3 Brannigan and McBride v United Kingdom (1993) 17 EHR.R. 539, para 43. 

4 Ireland v United Kingdom (1978) 2 EHRR 25, para 207. 

5 Lawless, above n. 2.; Marshall v United Kingdom (10 July 2001, Appn. No. 41571/98). See also, O. Gross 
and E Ní Aoláin, ‘From Discretion to Scrutiny: Revisiting the Application of the Margin of 
Appreciation Doctrine in the Context of Article 15 of the European Convention on Human 
Rights’ (2001) 23 Human Rights Quarterly 625-649, 

6 (1969) 12 YB 1. 

7 E Jacobs, The European Convention on Human Rights (Oxford: Clarendon Press, 1975) 209. 

8 Greek Case, above n. 6., para. 153. 

9 B. Mangan, ‘Protecting human rights in national emergencies: shortcomings in the European sys- 
tem and a proposal for reform’ (1988) 10 Human Rights Quarterly 372-394, 385-6. 
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continuous contact with the pressing needs of the moment’.”° But this demarca~ 
tion of competencies carries the clear expectation that such an active role will be 
played in the domestic arena.” 


‘National authorities’: courts or legislature? 


In the context of the UK’s counter-terrorism measures, two issues of enquiry 
flow from these Strasbourg rulings: first, the extent to which the designation 
of a public emergency in 2001 was influenced by Parliament, and secondly, 
whether the manner in which the designation was subsequently reviewed by the 
courts was constitutionally appropriate. Turning to the latter question first, it is 
clear that the House of Lords was reluctant to second-guess the decision of the 
executive. Although Lords Bingham, Scott and Rodger expressed certain reserva- 
tions,” they nevertheless helped form a strong majority which was unwilling 
to rule that the executive had acted unlawfully in its determination that an 
emergency existed. 

In his leading speech, Lord Bingham articulated his position in terms of the by 
now familiar ‘discretionary area of judgment’ doctrine — the classic separation of 
powers device articulated in the post-Human Rights Act era.” This principle is, in 
light of its domestic context, widely held to be a very different animal from the 
margin of appreciation used by the European Court.“ However, somewhat 
unhelpfully, Lord Bingham failed to draw a clear distinction between the defer- 
ence he was exercising as an English judge in an English court and that offered by 
an international judge in Strasbourg.” Instead he followed closely the approach 
taken by the European Court in Lawless ® This seems odd, especially since Law- 
less, by now nearly 50 years old, is arguably a prime candidate for reinterpretation 
in light of evolving circumstances and human rights standards. Furthermore, a 
domestic court has the option to be more rigorous in its review of its own govern- 
ment’ actions than an international tribunal, particularly bearing in mind that 
section 2(1) HRA, whilst compelling the English court to take account of Stras- 
bourg case law, does not require that it be strictly followed. 

Despite these concerns, Lord Bingham’s deferential approach is on stronger 
ground in his argument that determining a state of emergency is pre-eminently 
a political decision which is not for the courts to over-ride, Importantly, this is not 
a general concession of deference by the courts to the ‘political authorities’, but 
a recognition of ‘relative institutional competence’ when matters are in fact 





10 Ireland v UK, above n. 4, para. 207. 

11 Handyside v United Kingdom (1976) 1 EHRR 737, para 48. 

12 A. v. SSHD, above n. 1, paras 26, 154 and 165 respectively. 

13 Rv DPPex p Kebilene [2000] 2 A.C. 366, at 381 (per Lord Hope); Brown v Stott [2001] 2 WLR 817, at 
834-5 (per Lord Bingham). 

14 D. Pannick, ‘Principles of interpretation of Convention rights under the Human Rights Act and 
the discretionary area of judgment’ [1998] PL 545. 

15 For further discussion of this distinction see South Buckinghamshire District Council v Porter (No. 1) 
[2002] 1 All ER 425, paras 25-27 (per Simon Brown LJ). 

16 Above n. 2, para 28. See also Lord Rodger in A. v. SSHD, above n. 1, para 165. 
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political.” A second strong case for judicial restraint is made by Lord Hope in 
terms of the capacity’ or expertise argument.” I would submit that the majority 
of the Lords in A were therefore correct to conclude that in terms of both consti- 
tutional competence and expertise in the area of national security it is for the gov- 
ernment and Parliament rather than the courts to assess whether a public 
emergency exists, particularly as the courts retain an oversight function in relation 
to the interference issue.” In this sense, I advocate an approach which differs from 
that argued for by Tom Hickman.” The courts should show restraint in terms of 
the designation issue, which is overtly political. But they should approach the 
interference issue with some rigour, as the House of Lords did in A, determining 
whether specific rights limitations are indeed strictly required — a test which, 
Iagree with Hickman, certainly requires stricter scrutiny than a mere proportion- 
ality test. 

In calling for judicial restraint in the review of any designation of an emer- 
gency, one must emphasise that, as a consequence, the role played by Parliament 
in the making of such a designation is all the more crucial. Indeed even the Attor- 
ney General, in arguing for a level of executive discretion, partly justified this by 
reference to Parliaments role in determining the current state of emergency,” and 
it appears that Lords Bingham and Hope also took Parliaments involvement in 
the designation issue as central to the formulation of their deferential position.” It 
might be added that Parliament’s involvement in these matters is vital not simply 
because, in terms of constitutional principle, the reviewing competency of the 
courts is restricted, but also because in practice a judge has no role to play until a 
derogation has already been made; and in any event section 4(2) HRA restricts 
what even an activist court can do when a derogation has been consolidated by 
an Act of Parliament. 


Conclusions 


Given that the decision to derogate was made before Parliament had any mean- 
ingful role in the process whatsoever, the lesson of A seems to be not one of 
judicial weakness but of parliamentary emasculation. Despite the Home Secretary 
telling the House of Commons on 15 October, 2001 that there was ‘no im- 
mediate intelligence pointing to a specific threat to the United Kingdom’,” on 


17 A. v SSHD, above n. 1, para 29. For similar defences of judicial restraint see C. Gearty, Principles of 
Human Rights Adjudication (Oxford: Oxford University Press, 2004), 120-121; Richard Ekins, Judi- 
cial Supremacy and the Rule of Law’ (2003) 119 LQR 127-152. 

18 A. v SSHD, above n. 1, paras 115-116. It is notable that the competence and capacity arguments are 
used also by Laws L] in his recent attempt to develop a more systematic approach to judicial 
restraint in the post-HRA era: International Transport Roth GmbH v. Secretary of State for the Home 
Department [2003] QB 728, paras 85~87. 

19 The correct balance between the designation and interference issues seems to be captured by Lord 
Walker, above n 1, at -para 196. 

20 Hickman, (2005) 68 MLR 655—668, at 668. 

21 A. v. SSHD, above n. 1, para 25 (per Lord Bingham). 

22 ibid. paras 29 and 115~16 respectively. 

23 HC vol 372, col 925 (15 October 2001). 
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11 November he proceeded to notify the Secretary General of the Council of Eur- 
ope of the intention to derogate from the Human Rights Act 1998. The designa- 
tion order was laid before Parliament by the Home Secretary on the same date, 
coming into force two.days later.” Since the Anti-Terrorism, Crime and Security 
Bill was introduced to Parliament only on 12 November, by this point the dero- 
gation process was already well advanced and the governments view fully- 
formed. The Bill was passed in two weeks with a mere three days of debate on 
the floor of the House set aside for its 125 clauses in a restrictive programming 
motion, prompting both the Joint Committee on Human Rights (CHR) and 
the Home Affairs Select Committee to complain of the speed with which they 
were being asked to consider the matter.” Each also criticised the content of the 
Bill, with the Joint Committee declaring ‘we are not persuaded that the circum- 
stances of the present emergency or the exigencies of the current situation meet 
the tests set out in Article 15 of the ECHR..”* By the time of its sixth report in 
February 2004, it was more curt in its assessment, noting that: ‘Insufficient evi- 
dence has been presented to Parliament to make it possible for us to accept that 
derogation under ECHR Article 15 is strictly required by the exigencies of the 
situation to deal with a public emergency threatening the life of the nation.” In 
short, little if any evidence of the nature of the threat was presented to Parliament, 
and in many ways the Act was passed by Parliament on trust. 

Although parliamentary opponents were able to wring some limited conces- 
sions from the government as the Bill proceeded,” the process as a whole would 
seem barely to meet the requirement set out by Strasbourg for oversight by 
national authorities. Whilst judicial review on the designation question is 
unwelcome, it is perhaps unsurprising that Lord Hoffmann adopted an approach 
that is constitutionally unsatisfactory” in light of Parliaments marginalisation. 
The importance of parliamentary assertiveness in scrutinising designations of 
purported emergencies is therefore vital not only in the interests of fundamental 
liberties but also to prevent a constitutional vacuum being created which the 
courts may inappropriately be tempted to fill. 





24 Human Rights Act 1998 (Designated Derogation) Order 2001, SI 2001 No. 3644. 

25 Second Report of the JCHR, Session 2001-2002, Anti-Terrorism, Crime and Security Bill HL 37/HC 
372, paras 76 and 79; First Report of the Select Committee on Home Affairs, Session 2001—02, The 
Anti-Terrorism, Crime and Security Bill 2001 HC 351, para 11. The British Institute of Human Rights 
has also described this marginalisation of Parliament as ‘problematic, pre-emptive and undermin- 
ing of the democratic process’? BIHR, ‘Submission to the Joint Committee on Human Rights 
Inquiry into Derogations from Convention Rights’, May 2002, at 10. 

26 JCHR,, ibid., para 78. This criticism was echoed by the Privy Counsellor Review Committee, Anti- 
terrorism, Crime and Security Act 2001 Review: Report, HC 100, Session 2003-04, para 25. 

27 Sixth Report of the JCHR, Session 2003-2004, Anti-terrorism, Crime and Security Act 2001: Statutory 
Review and Continuance of Part 4. HL 38/HC 381, para 34. 

28 D. Feldman, ‘Parliamentary scrutiny of legislation and human rights’ [2002] PL 332-348 at 341. 

29 A more robust approach was taken by the House of Lords in the passage of the Prevention of Ter- 
rorism Act 2005, backed up, as Janet Hiebert notes at p. 000 of this issue of MLR, by the work of the 
JCHR. But still the Commons was unwilling to question seriously the need for exceptional execu- 
tive powers. 

30 Lord Hoffmann seemed to acknowledge this himself in Secretary of State for the Home Department v 
Rehman [2003] 1 AC 153, paras 50-54, and 57—58. 
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An Unfortunate Outburst of Anglo-Saxon Parochialism 
David Dyzenhaus* 





My title comes from a description of Dicey’s account of the rule of law.’ But it is 
more apt a description of Lord Hoffmann’ speech in A.* The charge of parochi- 
alism is easy. Lord Hoffmann hardly mentioned the Human Rights Act 1998 or 
the European Convention and said nothing about international human rights. In 
his view, the common law sufficed to uphold the appeal, since it was the source of 
liberty, a value which had to be exported to the lawless Europeans and then 
enshrined in a Convention for them after World War II. The only reason for the 
United Kingdom to have subscribed to the Convention was that it set out the 
‘rights which British subjects enjoyed under the common law’? The United 
Kingdom could subscribe because subscribing made no difference. 

Parochialism of this sort is in itself unfortunate. It contrasts strongly with Lord 
Bingham’s care in showing that the United Kingdom, despite the efforts of the 
Blair government, remains part of a family of nations that respects both the rule 
of law and international human rights. But I mean by unfortunate more than 
condescension and disdain of international human rights law. Lord Hoffmanns 
judgment is subversive of the rule of law, a claim which might seem surprising. 
After all, he was the only judge willing to decide on the ground that the govern- 
ment lacked the basis for its claim that there was a state of emergency sufficient to 
derogate from constitutional commitments. He wrote the line which grabbed 
public attention: “The real threat to the life of the nation . . . comes not from ter- 
rorism but from laws such as these’.* And he seemed to reject an implication of the 
reasoning of the other judges who allowed the appeal that the problem with the 
legislation could be cured by extending indefinite detention to include citizens. In 
Lord Hoffmanns view, such a power in any form is not compatible with our con- 
stitution’.° It might thus seem that his speech is an about face from the position he 
articulated in Rehman, where he reasoned, on separation of powers grounds, that 
the question of what constitutes the interests of national security is a matter for 
the executive, not the courts.® 








*Professor of Law and Philosophy, University of Toronto. 
1 Judith Shklar, Political Theory and the Rule of Law’ in Shklar, Political Thought & Political Thinkers 
(Chicago: University of Chicago Press, 1998) 21, at 26. 
2 Av. Secretary of State for the Home Department [2005] 2 WLR. 87. 
3 ibid, para88. 
4 ibid., para 97. 
5 ibid, 
6 Secretary of State for the Home Department v. Rehman [2003] 1 AC 153, at paras 53-55. 
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However, when one takes into account the only difference Lord Hoffmann 
took the Human Rights Act to make, there is no about face. Before 1998, he said, 
a court could not have questioned an Act of Parliament, so it could not have 
decided whether the threat to the nation was sufficient to justify suspension of 
habeas corpus. While the Act does not permit courts to say that a statute is 
invalid, a declaration of incompatibility enables Parliament to choose to maintain 
the statute or not ‘with full knowledge that the law does not accord with our 
constitutional traditions.” The difference is that since 1998 Parliaments power to 
derogate from human rights, which he takes to be both part of the constitutional 
tradition and necessary to it,® is subject to the risk of a judicial declaration of 
incompatibility. Parliament could not then cure that incompatibility by extend- 
ing indefinite detention to citizens, since there did not exist a state of emergency 
sufficient to justify a derogation from the rights of anyone, aliens or citizens or 
both. But if there were a real state of emergency, it also follows that there would 
be no incompatibility with the United Kingdoms human rights commitments, 
because the circumstances would exist in which the exceptional power to dero- 
gate? had been validly exercised. 

My objection is not to the claim that there can be a valid derogation from 
human rights, but to Lord Hoffmann’s equation of human rights with the values 
of the common law constitution. As Tom Hickman suggests, the result of this 
equation, especially in light of Lord Hoffmann’ position in Rehman, is that if 
there is a valid derogation, the common law constitution has no role to play in 
controlling exercises of executive power.” The rule of law or legality is suspended 
by the derogation despite the fact that all it mentions explicitly is the United 
Kingdoms commitments to human rights. 

Lord Hoffmann’s position is then the same as that articulated by the majority of 
the Law Lords in the wartime detention cases of Liversidge v Anderson” and R. v. 
Halliday” Amidst the clash of arms the laws are silent. His speech is no more sup- 
portive of the rule of law than Justice Scalia’s judgment in Hamdi, the US Supreme 
Court’ decision on the due process rights of enemy combatants’.” The rhetoric of 
Scalias dissent might lead one to believe that he had, contrary to reputation, 
become a defender of the rule of law in the face of an executive that wanted a free 
hand when it came to dealing with its perceived enemies, But all he required was 
proper creation of the legal black hole in which the Bush administration wanted 
to put the enemy combatants’. Like Scalia and the majorities in Liversidge and Hal- 
liday, Lord Hoffmann is unperturbed by the existence of legal black holes, as long 
as they are properly created. 

It is still difficult to square altogether Lord Hoffmann in A. with Rehman.“ In 
the latter decision, Lord Hoffmann was rightly understood to say that in a democ- 





7 A. above n. 2, para 90. 
8 ibid., para. 89. 
9 ibid. 
10 T. Hickman, (2005) 68 MLR 655-668, at 668. 
11 Liversidge v. Anderson [1942] AC 206. 
12 Rv. Halliday, ex parte Zadig [1917] AC 260. 
13 Hamdi v. Rumsfeld124 US 2633 (2004). 
14 Like Lord Hoffmann, the other judges in the majority evaded confronting the tensions between 
their reasoning in A. and Rehman. For example, para. 42 of Lord Bingham’ speech in A. is a direct 
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racy the executive and the legislature are given almost total deference by the 
courts when it comes to the determination of what constitutes a risk to national 
security and who falls into that category. The government, perfectly logically, 
relied on that judgment and in particular Lord Hoffmann’ speech, to argue in 
A. that that position on deference entailed that the courts should be similarly 
deferential when it came to an executive determination that there is a state of 
emergency.” Here the Attorney-General took the same approach as that advo- 
cated by Justice Thomas in Hamdi, which is also the approach advocated by the 
fascist legal theorist Carl Schmitt — that the executive has a free hand to determine 
both that a state of emergency exists as well as how to manage it.’° 

This approach is incompatible with a regulative assumption of the judicial role: 
judges must ensure that government is in accordance with the law. But that 
assumption can be maintained at a formal, rhetorical level by judges who are pre- 
pared to equate the rule of law with rule by law. They are willing to hold that 
government is in accordance with the rule of law, even when the principles of 
the common law constitution are suspended, as long as the suspension comes 
about through a valid statute. Such judges do more damage to the rule of law than 
do judges like Thomas who abdicate altogether their duty to uphold the rule of 
law. They uphold the form of the rule of law but not its substance, and that 
tactic allows the government to continue to claim that it governs in accordance 
with the rule of law.” 

One might ask what the point of this critique is, since it may seem that Parlia- 
ment can override the common law constitution simply by enacting an explicit 
statute. However, recall that judges in common law jurisdictions have found ways 
of resisting general privative clauses, by which I mean statutory provisions which 
tell judges that they do not have review authority over executive action. More 
interesting is what I call a substantive privative clause, one which seeks to remove 
the authority of judges to review executive action for its conformity with parti- 
cular principles of the common law constitution. Lord Hoffmann’s speech in A. 
shows that he is willing to read such a clause into a statute that validly derogates 
from human rights, even though the statute says nothing about the common law. 
He thus does not think that the political virtue in requiring Parliament to be sub- 
ject to a process of judicially enforced public reflection about its human rights 
commitments applies to the rule of law. Here we should recall that it was an 
intense public debate that led to the government’ retreat in 2004 from the priva- 
tive clause it had proposed introducing into the United Kingdom’ immigration 
legislation.”* And that debate, one which placed in very sharp relief the question 


attack on the view taken in Rehman on the separation of powers. The only judge in A. who mana- 
ged to avoid inconsistency with Rehman was Lord Walker, and his was the sole dissent. 
15 See paras 39 and 41 of the Case for the Secretary of State and para 29 of Lord Bingham’s speech 


in A. 

16 See Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty (Cambridge, Mass.: 
MIT Press, 1988). 

17 This formal and substantively empty approach to the rule of law is not the sole preserve of conser- 
vative or rightwing judges; it is also supported by some leftwing academic lawyers. See for example 
Conor Gearty, Principles of Human Rights Adjudication (Oxford: Oxford University Press, 2004) 67-8. 

18 Andrew Le Sueur, “Three strikes and it’s out? The UK government's strategy to oust judicial review 
from immigration and asylum decision-making” [2004] PL 225. 
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of the government’ lack of commitment to the rule of law and the judges’ will- 
ingness to maintain the common law constitution in the face of that lack, formed 
the context in which A. was decided. 

My argument is not that judges should invalidate a substantive privative clause 
just because it violates the common law constitution. I do not rule out such an 
argument, but one does not need it to see that judges have a duty to maintain 
the common law constitution. Such a duty exists even if all judges can do is point 
out their inability to fulfill their role because the government has used legislation 
to abolish the rule of law.” Rather, my argument is that in the looming constitu- 
tional battles in the United Kingdom and elsewhere, Lord Hoffmann’s speech in 
A. is less than helpful to those who will take the side of the rule of law. 


Parliamentary Review of Terrorism Measures 


Janet L. Hiebert* 





The Labour government is fond of characterising the Human Rights Act (HRA) 
as a different (and better) model for a bill of rights. As Lord Falconer explains, ‘we 
didnt bring in the Human Rights Act to get a litigation culture. We brought it 
in to get a human rights culture’ If truth in advertising prevailed, this grand poli- 
tical project would indeed be desirable. It would broker more robust, far-reaching 
protection than conventional bills of rights allow. Instead of having to rely only 
on judicial review to correct rights abuses that have already occurred, the HRA 
would modify political behaviour, identify suspect policy proposals, and prevent 
rights abuses from actually occurring. 

But truth is hardly a certainty in political advertising, particularly when the 
constraints implied by a culture of rights hamper government objectives. No bet- 
ter example exists of the subordination of rights to rival political projects than the 
government’s determination to appear tough on terrorism. To the extent that a 
nascent human rights culture within government was developing, it was inter- 
rupted abruptly by assertions that new, coercive powers were necessary to counter 
the threat from international terrorism’ after 11 September 2001.* The govern- 
ment passed legislation authorising indefinite detention, showing little regard 
for parliament in the rushed manner in which the bill was treated, and demon- 





19 For the full version of my argument, see my The Constitution of Law (Cambridge: Cambridge Uni- 
versity Press, forthcoming). 
“Professor, Political Studies, Queens University, Kingston Canada. I gratefully acknowledge support 
from The Gilbert+Tobin Centre of Public Law at UNSW where I was a Visiting Fellow 
while writing this comment. 
1 Lord Falconer, Speech to the Law Society and Human Rights Lawyers’ Association, London, 
17 February 2004. 
2 David Blunkett, HC Deb vol 390 col 923 (15 October 2001). 
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strating an unfortunate and, as it would turn out, ironic contradiction of a claimed 
preference for a culture of rights rather than one of litigation. 

Fortunately, the project of facilitating a culture of rights does not depend solely 
on government checking itself: Judicial review is one essential component of this 
rights project — parliamentary review is another. In stark contrast to the govern- 
ments willingness to subordinate rights in favour of projecting the image of 
being tough on terrorism, the Joint Committee on Human Rights (JCHR) has 
not wavered from its statutory obligations. This recently created all-party com- 
mittee of 12 (six from each house), entrusted with the difficult task of evaluating 
matters relating to human rights in the United Kingdom, used this occasion to assert a role 
as ‘parliamentary guardians’ of the HRA. Unconvinced by the Home Secretary’s 
defence of indefinite detention, the JCHR recommended against introducing 
measures that ‘would not have received parliamentary support but for current 
concerns about terrorism and fear of attack’ and urged parliament to give serious 
consideration as to whether the threat to the United Kingdom justifies such 
powers.’ The JCHR subsequently provided an updated and critical report which, 
along with other reports now appearing,’ increased the pressure on the govern- 
ment to amend the bill. Although some amendments were made (including a 
modification of the overly-broad definition of a terrorist suspect, and the intro- 
duction of sunset clause) the government refused to do away with the concept of 
indefinite detention. This was despite yet another JCHR report in 2004, after 
conducting its own human rights inquiry relating to the government's anti-ter- 
rorism legislation, where it warned that ‘long term derogations from human 
rights obligations have a corrosive effect on the culture of respect for human 
rights’ and urged public and parliamentary debate about terrorism responses to 
‘take place within a human rights framework’. Despite this sustained parliamen- 
tary pressure, what finally compelled the government to reassess its legislation was 
the Law Lords’ ruling in December 2004 that indefinite detention of foreign sus- 
pects was both draconian’ and incompatible with the European Convention on 
Human Rights (ECHR). 

Although the trajectory of events reinforces a common perception that judicial 
review is the only effective way to protect rights, this impression is short-sighted. 
The UK government is not legally required to redress judicial declarations of 
incompatibility. Consequently, remedial measures are also dependent upon a cul- 
ture of rights. Fortunately, the JCHR has interpreted its mandate to include 
reviewing remedial measures (or the lack thereof), and has assumed a central posi- 
tion within the dialogical framework established by the HRA. 








3 Second Report of theJCHR, Session 2001-02, Anti-Terrorism, Crime and Security Bill, HL 37/H1C 372, 
ara 5. 

4 These included the reports of the House of Commons Home Affairs Select Committee, the House 
of Lords Constitution Committee, and the House of Lords Delegated Powers and Regulatory 
Reform Committee: as reported in the Fifth Report of the JCHR , Session 2001—02, Anti-Terrorism, 
Crime and Security Bill: Further Report, HL 51/HC 420, para 1. 

5 Eighteenth Report of JCHR, Session 2003-04, Review of Counter-Terrorism Powers, HL 158/HC 713, 


3. 
6 A. v Secretary of State for the Home Department [2004] UKHL 56 
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After being caught ‘completely by surprise’ by the Law Lords’ ruling that the 
indefinite detention scheme was incompatible with Article 5 of the ECHR,’ and 
facing the imminent lapse of the now impugned detention scheme,’ the govern- 
ment introduced the Prevention of Terrorism Bill, which it insisted was ‘fully 
compatible’ with the ECHR.’ But with an unfortunate sense of déjà vu, the gov- 
ernment’ actions again prompted concerns about the depth of its commitment to 
a culture of rights. This was evident in its intent to rush new legislation through 
parliament despite widespread criticism that the measures represented unprece- 
dented and unjustified violations of rights. The government’s questionable com- 
mitment to a culture of rights was also evident in Tony Blairs categorical denial 
that ministerial sanctioned deprivations to liberty did not violate rights” because 
the nation must recognise that ‘no greater civil liberty’ exists than to ‘live free from 
terrorist attack’. 

The bill sought to authorise the Secretary of State to make ‘control orders’ that 
would allow a suspected terrorist to be placed under house arrest, and thereby 
derogate from the right to liberty under Article 5 of the ECHR, without prior 
judicial authorisation. The bill would also authorise a wide range of restrictions 
on suspects’ movements, association, expression, and travel, again without prior 
judicial involvement. The JCHR conducted rigorous rights-review of the pro- 
posed measures within days of the bills introduction. It questioned why house 
arrest was being contemplated, particularly in light of the Home Secretary's 
admission that ‘there is currently no need’ to derogate from Article 5 of the 
ECHR. The JCHR also expressed doubt about the legitimacy of denying liberty 
without prior judicial involvement.” The reason given for refusing to authorise 
prior judicial authorisation was that the government has ‘prime responsibility to 
protect the nation’s security’ and that to abdicate this responsibility to the judiciary 
would be inappropriate.” The JCHR characterised this explanation as an 
eccentric interpretation of the constitutional doctrine of the separation of 
powers, and reminded the government that the ‘judiciary’s responsibility for the 
liberty of the individual’ has long been accepted and respected. Therefore, to 
‘invoke national security to deny that role’ would be to ‘subvert’ the nation’s ‘tradi- 
tional constitutional division of powers.” 

The bill was subject to a political ping-pong match between the House of 
Commons and the House of Lords. After surviving an initial vote in the Com- 





N 


‘Chaos: how war on terror became a political dogfight’ The Guardian, 13 March 2005, http:// 

observer.guardian.co.uk/focus/story/0,6903,1436421,00.html (last visited 14 March 2005) 

The existing detention provisions would otherwise expire on 14 March 2005. 

HC Bill 61 (2005), 

10 ‘Dramatic licence’ The Guardian, 25 February 2005, www.guardian.co.uk/terrorism/story/ 
0,12780,1424796,00.html (last visited 28 February 2005) 

11 Quotation taken from ‘We must put safety before liberty, says Blair’, News Telegraph, 24 February 
2005, http://news.telegraph.co.uk/news/main jhtml?xml=news/2005/02/24/nterr24.xml (last visited 
9 March 2005) 

12 Ninth Report of the JCHR, Session 2004-05, Prevention of Terrorism Bill: Preliminary Report, HL 61/ 
HC 3839, paras 5—13, 15-17, 

13 Charles Clarke, Secretary of State for the Home Department, HC Deb vol 431 col 151-155 
(22 February 2005). i 

14 Ninth Report of the JCHR, above n 12, para 12. 
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mons (albeit with a greatly reduced majority), the government agreed to make 
modest amendments because of speculation of a possible defeat in the Lords. 
These were assessed by the JCHR in its second report on the bill within a 
week, in which it expressed concerns about the unprecedented scope of 
the powers contained in the Bill and the potentially drastic interference with 
Convention rights which they contemplate,” the low threshold for making 
a control order, and the lack of prior judicial authorisation for non-derogating 
control orders."© Focusing on candid statements by the Home Secretary and 
Prime Minister, that their support for ‘legislation of this exceptional kind’ was 
because they did not want to be ‘accused of not doing more to protect the public 
in the event of a terrorist attack succeeding’, the JCHR reminded parliament that 
such political intentions reinforce the importance of having ‘independent safe- 
guards for individual liberty’. The JCHR asserted that while the intention not to 
be accused of being vigorous enough to protect the public interest is a sentiment 
that is entirely understandable in elected representatives’ it demonstrates why poli- 
ticians should not be in charge of determining when to deprive an individual of 
his or her liberty: 


A person who is determined to avoid being accused of failing to do more to protect 
the public is extremely unlikely to be the best person to conduct a rigorous scrutiny 
of the strict necessity of a particular [control] order. That role is best performed by 
independent courts.” 


Despite the JCHR’ critical report, the Commons passed the amended bill. 
But the House of Lords was still not persuaded that rights would be adequately 
protected, despite the government agreeing to its demand that judges not 
ministers must issue control orders. It therefore sent the bill back. to the 
House of Commons to try to obtain a sunset clause and to increase the 
burden of proof to obtain a control order. The Commons rejected these amend- 
ments and, after a marathon session, the House of Lords agreed to pass the bill, 
but only when the government promised that the legislation would be reviewed 
in a year. 
Neither the first nor second rounds of the anti-terrorism schemes indicate the 
government has a robust commitment to governing within a rights framework, 
particularly when the constraints this notion implies interfere with an objective 
for which it has strong political commitment. Indeed, the fact that the govern- 
ment saw fit to respond to a judicial declaration of incompatibility by proposing 
‘unprecedented’ powers with ‘potentially drastic interference with Convention 
rights” underscores the need for continuing, robust parliamentary guardianship 
of fundamental rights. Fortunately, a culture of rights does seem to be taking hold 





15 Tenth Report of the JCHR, Session 2004-05, Prevention of Terrorism Bill, HL 68/HC 334, paras 
10-12 

16 ibid. paras 6—15. 

17 ibid. para 16. 

18 Prevention of Terrorism Act 2005, s. 13. 

19 Tenth Report of the JCHR, above n 15, para 12 
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within parliament, as manifest in the work of the JCHR, the willingness of many 
governing party members (in both houses) to break ranks with their party, and 
the House of Lords’ ‘rebellion’ at being asked to pass legislation despite having 
serious concerns that rights would be jeopardised (an action that invigorated 
senior ministers’ calls for an elected upper house, and prompted the political sug- 
gestion that peers would not be willing to put ‘voters’ lives at risk if they were 
accountable to those people through the ballot box’).”° 





20 ‘Rebellion in the House leaves peers vulnerable to reform’ Timesonline 12 March 2005, http:// 
www.timesonline.co.uk/article/0,,2-1521693,00.html (last checked 14 March 2005) 
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INTRODUCTION 


In common law jurisdictions, the reasonable person is a commonly encountered 
figure. The reasonable person and the associated idea of reasonableness feature in a 
number of fields, notably negligence law, criminal law, administrative law, and 
the law relating to sexual harassment in the workplace.’ In these areas of the law, 
judges invoke the reasonable person as a standard by reference to which they assess 
the conduct of defendants, claimants, and the decisions of public officials. But 
who is the reasonable person? In negligence law, judges and commentators have 
emphasised the reasonable person’s ordinariness. Thus, they have spoken of the 
‘mar (or, nowadays, ‘person’) on the Clapham omnibus or the Bondi tram.” This 
emphasis on ordinariness brings with it a concern with community standards as 
relevant to the question “What is reasonable? Hence the reasonable person has 
been described as ‘the ordinary citizen’ who seeks to act on those considerations 
that regulate community behaviour.” Here, we are presented with a picture of an 
addressee of the law who is co-operative (perhaps even other-regarding) and, as 
such, ready to play his or her unremarkable, but practically useful, part in com- 
munity life.* Moreover, descriptions of this sort bespeak negligence laws com- 





* University of Newcastle upon Tyne. Thanks are due to the Review’ referee for helpful criticisms of 
an earlier draft. Thanks are also due to John Alder, Peter Cane, Ian Dawson, Bruce Grant, William 
Lucy, Gerald Postema, Robert Post, Ann Sinclair, and Ian Ward. 


1 For discussion of the reasonable person in negligence law, see, inter alia, ns 2-4 and 25-29, below 
(and associated text). See also State v Williams 484 P 2d 1167 (Wash App 1971) (reasonableness-based 
test of liability for manslaughter), Associated Provincial Picture Houses Ltd v Wednesbury Corporation 
[1948] 1 KB 223 (reasonableness-based test for the legality of decisions made by public officials 
and bodies), and Meritor Savings Bank v Vinson, 477 US 57 (1986) (reasonableness-based test for deter- 
mining when sexual harassment becomes actionable under Federal anti-discrimination law). 

2 Hall v Brooklands Club [1933] 1 KB 205, 224, per Greer LJ, and J. G. Fleming, The Law of Torts (Agin- 
court: LBC Information Services, 1999, 9” edn) 118. 

3 S. Deakin, A. Johnston, and B. S. Markesinis, Markesinis And Deakins Tort Law (Oxford: Clarendon 
Press, 2003) 170; F V. Harper, F James, Jr, and O. S. Gray, The Law of Torts, Vol II (Boston: Little, 
Brown & Co, 1986, 2nd edn) 389. 

4 This view of the addressee of negligence law is set out in Lord Atkin of Aberdovey, ‘Law as an 
Educational Subject’ [1932] JSPTL 27, 30. 
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mitment to justice. For to participate willingly in co-operative arrangements that 
serve others’ interests is to act in accordance with a personal virtue of justice” 

To accept this view is to see the reasonable person as a reassuring figure. But 
some commentators are far from reassured. A. P. Herbert described ‘the reasonable 
man as ‘stand[ing] like a monument in our Courts of Justice, vainly appealing to 
his fellow citizens to order their lives after his example’.° On this view, ‘the reason- 
able person’ is the name not of a practically useful standard but of an ideal to 
which the laws addressees fail to conform. Moreover, this ideal is, on Herbert's 
account, deeply flawed. Writing in the 1930s, he could not find in the case law a 
single mention of the reasonable woman.’ In recent decades, feminist commenta- 
tors have seized on this last criticism and used it to argue that the reasonable man 
or person standard privileges the interests of males.® 

In Rethinking the Reasonable Person, Mayo Moran follows in the footsteps of 
these critical commentators.” On her account, the reasonable person standard 
(hereinafter, the RPS) is an impediment to the pursuit of justice." Drawing on 
case law from a number of common law jurisdictions, Moran finds support for 
her claims in tort law, criminal law, and in administrative and anti-discrimination 
law. Scrutinising Morani claims in each of the areas of law she examines is beyond 
the scope of this review. Attention is focused on Moran’s primary example, negli- 
gence law. Before subjecting Morans arguments to critical examination, her ana- 
lysis of the law and the reform agenda she proposes must be outlined. 


MORAN’S MISGIVINGS ABOUT THE REASONABLE PERSON 


In negligence law, the breadth of the discretion conferred on judges by the reason- 
able person standard is a commonly encountered theme." Those who pursue this 
theme typically place emphasis on the properties of the language in which the law 
is framed. H. L. A. Hart, for example, identifies this language as exhibiting an 
‘open texture. By this he means that judges are able to choose between ‘open 





5 See R. Mullender and A. Speirs, ‘Negligence, Psychiatric Injury, and the Altruism Principle’ (2000) 
20 OJLS 645, 653, n 62. 

6 ie Uncommon Law (London: Methuen, 1935) 4. 

7 ibid 5. 

8 See, for example, R. Martin, ‘A Feminist View of the Reasonable Man: An Alternative Approach 
to Liability in Negligence for Personal Injury’ (1994) 23 Anglo-American LR 334, 342-345. 

9 Mayo Moran, Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard 
(Oxford: Oxford University Press, 2003) (hereinafter, RRP). Page and chapter numbers in the text 
refer to RRP. 

10 ‘Justice’, as used in the text, embraces the ideals of corrective and distributive justice. Corrective 
justice specifies that those who wrongfully harm others owe their victims a duty of repair. Distri- 
butive justice specifies that a fair allocation of benefits and burdens should be established across 
society and in (at least some) public institutions. Morans interest in corrective justice finds expres- 
sion in her efforts to specify (by reference to the concept of indifference) the circumstances in which 
one person wrongfully harms another. Her interest in distributive justice is made plain by her com- 
mitment to the view that negligence law should defensibly accommodate the interests of all those 


affected by its operations. 
11 See, for example, P. Cane, The Anatomy of Tort Law (Oxford: Hart Publishing, 1997) 40-41. 
12 H.L. A. Hart, The Concept of Law (Oxford: Clarendon Press, 1994, 2”? edn) 124-136. 
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alternatives’ when elaborating the law.’ Commentators have seized on this point 
to argue that the RPS gives judges opportunities to express highly subjective 
views. Moran echoes this point (pp 16-17). But it is not her central concern. Her 
main criticism begins with the observation that judges typically seek to give 
expression to ‘ordinary’ or ‘normal’ views when applying the RPS (ch 4). Moran 
finds support for this view in Hart who argued that ‘reasonableness’ creates a 
‘space’ for judges to give authoritative expression to their understanding of ordin- 
ary moral reasoning’. This troubles Moran since ordinary moral reasoning can, 
and does, go ‘badly awry’ (p 282). For judicial attempts to describe moral impulses 
in the communities where negligence law operates are typically impressionistic.” 
Thus, even as judges seek to tether the exercise of discretion to an intersubjective 
criterion (community sentiment), they give expression to views that are informed 
by their own understanding of practical life. Moreover, the notions of the ordin- 
ary and the ‘normal all too often afford ways of underwriting morally unappeal- 
ing views (p 256). Moran argues that this becomes clear when we consider 
negligence law’s dark side’ (pp 136-137). Judicial appeals to ordinariness tend to 
encourage the development of discriminatory and power-laden doctrine (p 256 
and p 275). For, having embraced the idea of ordinariness, judges use ‘pejorative 
labels’ like ‘peculiar’ and abnormal to describe those who fall outside the tommu- 
nity of care’ sustained by the law (pp 140-141 and p 149). This, Moran argues, is the 
fate of the developmentally disabled.” Likewise, courts commonly respond less 
favourably to the arguments of young females than to those of young males. 
And this, Moran argues, is because an understanding of gender freighted with 
stereotypical assumptions informs the law (pp 125-128). ; 

Moran illustrates negligence law’s response to the developmentally disabled by 
reference to Vaughan v Menlove? In Vaughan, the defendants hayrick caught fire 
and destroyed the plaintiff’s property. The defendant sought to avoid liability by 
arguing that he had acted to the best of his limited cognitive abilities (p 19 and p 
234). However, Tindal CJ applied the test of whether the defendant had exhibited 
the degree of caution to be expected from a man of ordinary prudence, and 
concluded he had not. The RPS here made its entry into negligence law; as 
Moran notes, it soon assumed the status of a doctrinal and theoretical orthodoxy 
(ch 1). Commentators have accepted that the RPS serves the general interest 
in security.” 





13 ibid 127. 

14 RRP, 281 (citing Hart, n 12 above, 132-133). 

15 RRP, 76-82, where Moran, inter alia, calls into question judicial claims that community sentiment 
is sufficiently determinate to fall within the doctrine of judicial notice. 

16 SeeRRP, 77-78, identifying judges as supplementing their understanding of the conduct properly 
to be expected of children by reference to their own memories of childhood. 

17 By the developmentally disabled’ Moran means those ‘who suffer from cognitive or intellectual 
limitations, disorders, or disabilities’. See RRP, 20, n 8. See also 239, where Moran states that, in 
cases of ‘serious cognitive impairment’, individuals are unable to grasp ‘basic ideas’ like cause and 
effect. 

18 (1837) 3 Bing NC 468. 

19 RRP 137, discussing J. G. Fleming, n 2 above, and W. L. Prosser, Handbook of the Law of Torts (St Paul: 
‘West Publishing, 1971) 153. 
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Even if the RPS does promote the general interest, it places on the develop- 
mentally disabled burdens that they are ill-equipped to discharge. Drawing on the 
work of Tony Honoré, Moran argues that this is unjust. Honoré recognises that 
the developmentally disabled lack the cognitive capacity to meet the RPS’ 
requirements. Hence, they are not subject to a (less burdensome) fault-based stan- 
dard of liability but, rather, to a (more burdensome) strict liability regime.” 
Moran contrasts the courts’ lack of generosity towards the developmentally dis- 
abled with their response to boys. She notes that judges typically apply the RPS 
indulgently to boys (particularly those at play) (ch 2). In McHale v Watson, the 
leading common law authority on the standard of care to be expected from chil- 
dren, the defendant (a twelve-year-old boy) effectively blinded a girl with a shar- 
pened metal rod he had thrown in her direction.” In the subsequent negligence 
action, the trial judge, Windeyer J, considered whether a boy of twelve could, on 
these facts, be said to have behaved unreasonably.”* Having thus calibrated the 
RPS (for age), he found for the defendant, concluding that the boy lacked the 
foresight and prudence necessary to support a finding of fault, a decision con- 
firmed by the High Court.” Under McHale, then, the RPS should be applied to 
boys in a way that is sensitive to their impulsiveness (p 62). Moran regards this as 
establishing that boys (particularly those at play) enjoy ‘the liberty to ignore the 
interests of others’ (p 81). It should be noted, however, that the case law is not as 
clear as it might seem: in Staley v Suffolk County Council, a boy of the same age as 
the defendant in McHale was held liable in negligence for injuries caused to a ‘din- 
ner lady’ he struck with a tennis ball.”* 

While Staley suggests that Moran is wrong to read McHale as allowing boys to 
ignore others’ interests, she correctly identifies it as the source of two imbalances 
in negligence law. First, boys, unlike the developmentally disabled, are able to 
invoke the avoidability principle as a ground on which to avoid the imposition 
of liability (pp 65-69). This principle specifies that liability should only be 
imposed where defendants were in a position to have avoided carelessly inflicting 
harm on others (pp 241-242). Secondly, boys are treated more indulgently than 
are girls.” Because ‘virtually all’ of the child defendants in this area of the law are 
boys, Moran is unable to support this claim by reference to cases involving female 
defendants (p 91). Instead she finds support in the judicial application of the partial 
defence of contributory negligence to cases concerning children, where judges 
often assume that girls are more vigilant than boys (pp 138-140). Moran concedes, 


20 RRP, 39-50, discussing A. T. Honoré, Responsibility and Fault (Oxford: Hart Publishing, 1999) 14 
and 23-27, 

21 McHale v Watson (1964) 111 CLR 384 (hereinafter, McHale, Trial); (1966) 115 CLR 199 (hereinafter, 
McHale, AHC). While McHale has (as Moran notes) the status of a leading authority, the position 
staked out is (in essentials) strongly reminiscent of that in Briese v Maechtle 130 NW 893 (Wis 1911), 
893-894, per Winslow C]. 

22 McHale, Trial, 397. 

23 ibid 397 and McHale, AHC. See also RRP, 65. 

24 Staley is discussed in R. W. M. Dias and B. S. Markesinis, Tort Law (Oxford: Clarendon Press, 1989, 
2°4 edn) 94, n 80 (where it is noted that the judge supported his decision by reference to McHale). 

25 RRP, 69-71. (While the matter cannot be discussed in detail here, Moran also points up a further 
source of imbalance in negligence law. Working children are typically treated less indulgently than 
those at play. Here, Moran detects class-based discrimination. See RRP, 188-195) 
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however, that one recent case involving a female defendant has almost revolution- 
ary’ implications for the future development of negligence law (p 90). In Mullin v 
Richards, the defendant injured a school friend in a play sword fight with plastic 
rulers.” The English Court of Appeal recognised that young females tend to be 
‘somewhat irresponsible’ when playing and supported a decision for the defendant 
by reference to McHale.” Nonetheless, on Morans analysis, negligence law exhi- 
bits a serious gender-specific imbalance (p 11 and p 153). In light of the problems 
she finds with the RPS, Moran argues for its abandonment. In its place she pro- 
poses the two sources of guidance to judges outlined below. 


MORAN’S PROPOSALS FOR REFORM 
From the RPS to the Indifference Inquiry 


While arguing for the abandonment of the RPS, Moran urges judges to ‘fortify 
the reason’ within the existing objective standard of liability.** By this she means 
that judges should focus their attention on the morally salient core of the present 
inquiry into reasonableness (p 260). According to Moran, this is the question 
whether the defendant’s conduct betrays the ‘normative shortcoming’ of indiffer- 
ence to the interests of the person he or she has harmed (p 73). By concentrating 
on this question, judges should, other things being equal, be able to detect genu- 
inely blameworthy failings. Moran finds support for this approach in the writings 
of H. L. A. Hart and Anthony Duff.” 

Moran illustrates the impact her proposed approach would have by contrasting 
two cases that concern harm inflicted by cognitively impaired drivers. In Roberts v 
Ramsbottom, the defendant argued that he should not be held liable for the clai- 
mant's injuries since he had suffered a stroke shortly before the accident.” Hence 
he had, as Moran notes, àn account of his risky driving that excluded indifference 
to others as a reason for his action’ (p 264). Nonetheless, the trial judge held him 
liable under the RPS and stated that only a complete loss of consciousness would 
have relieved him of liability. Moran argues that judges should abandon this 
approach and follow the lead given by the English Court of Appeal in Mansfield 
v Weetabix Ltd” In Mansfield, the defendant inflicted harm while suffering from 
hypoglycaemia (with the result that his brain was starved of oxygen and unable to 
function properly). The Court accepted that the defendant could not (on account 
of his condition) be blamed for the claimant's losses. Here, the defendants cogni- 
tive state is treated as a circumstance that yields a ground on which to answer in 
the negative the question “Was D indifferent?’ 





26 [1998] 1 All ER 920. 

27 ibid 928, per Butler-Sloss LJ. 

28 RRP, 316. See also ch 6, where Moran rejects arguments in favour of a subjective test of liability. 

29 RRP, ch 7, discussing H. L. A. Hart, Punishment and Responsibility: Essays in the Philosophy of Law 
(Oxford: Clarendon Press, 1970) and R. A. Duff, Intention, Agency and Criminal Liability. Philosophy 
of Action and the Criminal Law (Oxford: Basil Blackwell, 1990). 

30 [1980] 1 All ER 7. 

31 [1999] 1 WLR 1263. 
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The view of unreasonableness-as~indifference put forward by Moran has a sig- 
nificant consequence. Reasonableness, on her account, consists in appropriate 
attentiveness to others’ interests. This leads on to the question ‘What is appropriate 
attentiveness?’ Morans second proposal is based on her answer to this question. 


Public Law Values 


Moran argues that judges should treat higher-order public law values as a source 
of guidance when determining whether a defendant’s conduct was reasonable. 
Among these values are personal autonomy, respect for others, and a rejection of 
sexist and racist beliefs as reasons for action (p 284). Moreover, Moran identifies 
each of these grounds of action as affording means to ‘shape and discipline’ judicial 
discretion in ways that give effect to the principle that all persons have equal moral 
worth (p 284). She finds support for this appeal to public law values in the case 
law spawned by the Canadian Charter of Rights and Freedoms. For example, in 
RWDSU v Dolphin Delivery Lid, McIntyre J stated that ‘the judiciary ought to 
apply and develop principles of the common law in a manner consistent with 
the fundamental values enshrined in the constitution’.** There are, of course, par- 
allels here with debates in the United Kingdom about the horizontal effect of the 
Human Rights Act. Advocates of horizontal effect share with Moran the aim of 
establishing a more integrated relationship between private and public law.” 

Moran's appeal to higher-order public law values is unsurprising. For munici- 
pal human rights instruments such as the HRA and the Canadian Charter are 
supposed to establish a constitutional structure that satisfies some fundamental 
requirements of distributive justice. This is because these instruments protect a 
range of ‘social primary goods’ (to use John Rawls’ phrase).** These are goods in 
which all persons have an interest since they are necessary to the pursuit of a 
freely-chosen and rational plan of life.” Obvious examples include freedom of 
expression, privacy, and freedom of association. Just as the HRA and other similar 
instruments protect social primary goods, so too does tort law. Prominent among 
these goods are security and freedom of action, as protected by negligence law.” 
In light of these points, we are better able to grasp Moran’s understanding of the 
relationship between human rights law and tort law. Judges are under an obliga- 
tion to ensure that those social primary goods protected by tort are distributed in 
ways that advance the egalitarian agenda of higher-order human rights law. On 
this view tort is a means by which to pursue distributive justice. 

However, pursuit of this ideal presents difficulties to which Moran pays inade- 
quate attention. While she recognises that a constitutive tension’ exists in negli- 
gence law between security and freedom of action, she does not probe this point 
(p 20). This is regrettable. For when we try to state precisely how much protection _ 
security and freedom of action should be given in institutions such as negligence 
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33 RRP, 16. See also M. Hunt, “The “Horizontal Effect” of the Human Rights Act’ [1998] PL 422, 424. 

34 J. Rawls, A Theory of Justice (Oxford: Oxford University Press, 1971) 62-63. 
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36 See G. C. Keating, ‘A Social Contract Conception of the Tort Law of Accidents’, ch 2, 25, in G. J. 
Postema, (ed), Philosophy and the Law of Torts (Cambridge: Cambridge University Press, 2001). 
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law, we seem to be confronted by a range of plausible alternatives and not by a 
single right answer. The concept of incommensurability provides a basis on which 
to explain these difficulties. Incommensurability arises where two values (or 
goods or institutions) each have objective value but cannot be ranked on a com- 
mon scale or (to put the same point another way) by reference to an overarching 
value.” But to accept that the concept of incommensurability is relevant to the 
‘constitutive tension’ described by Moran is to accept a large ontological claim: 
namely, that objective values exist.” Because this is controversial, we might want 
to describe the difficulty with ranking we are contemplating more modestly. We 
might simply say that, in circumstances where, say, security and freedom of action 
each enjoy a significant measure of protection, difficulties with ranking arise. And 
these difficulties mean that choices between eligible institutional options will be 
under-determined. 

One way in which to respond to this problem would be to develop negligence 
doctrine in ways that give expression to attractive (because, inter alia, egalitarian) 
moral impulses in the communities where the law operates. This is a suggestion 
about which Moran could be expected to have misgivings. For, as we saw above, 
communities are for her sources of unappealing moral impulses. There are, how- 
ever, reasons for thinking that Moran underestimates the degree of Critical lever- 
age’ (to use her phrase) that the concept of reasonableness gives those who argue 
for the reconfiguration of the law (p 286). This point is pursued below and pro- 
vides the first of three more general criticisms of Moran’s argument. 


THE OPENNESS AND REFLEXIVITY OF NEGLIGENCE LAW 


Negligence law (and the common law more generally) is open and reflexive. Neg- 
ligence law’s openness finds expression in judicial receptivity to criticism of exist- 
ing doctrine, while its reflexivity becomes apparent when its informing ideals are 
mobilised to encourage, guide, and justify doctrinal reconfiguration.” Of course, 
judges do not talk in terms of ‘openness’ and ‘reflexivity’. ‘Typically, they describe 
the law’s operations more prosaically. For example, they commonly state that the 
question whether a defendants conduct is reasonable should be addressed in the 
light of all relevant circumstances.*° Circumstance-sensitivity of this sort invites 
arguments in support of two broad types of doctrinal development. First, the 
extension of existing or the specification of new liability rules that speak to 
forms of wrongful harm-infliction not addressed in terms by existing doctrine. 


37 J. Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986) 322, and I. Berlin, Four Essays on 
Liberty (Oxford: Oxford University Press, 1969) 170. 

38 I. Berlin, The Crooked Timber of Humanity: Essays in the History of Ideas (Pimlico: London, 2003, H. 
Hardy ed) 79. 

39 See J. Eekelaar, ‘Judges and Citizens: Two Conceptions of Law’ (2002) 22 OJLS 497, 509-511 (on 
‘existing legal principle’ as an engine of ‘reconstitution’ in the law). 

40 See, for example, Qualcast (Wolverhampton) v Haynes [1959] AC 743, 755, per Lord Keith, 760-761, per 
Lord Denning, and 753, per Lord Radcliffe. 

41 See, for example, Walker v Northumberland CC [1995] 1 All ER 737 (extending existing doctrine to 
provide protection against wrongfully inflicted occupational stress) and Watson v British Boxing 
Board of Control Ltd [2001] QB 1134 (establishing a liability rule applicable to a sport-related regula- 
tory body). 
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Secondly, the identification of circumstances that may justify a finding for the 
defendant and a limitation in the scope of liability. Doctrinal change of this 
sort occurs in two of the cases on which Moran focuses attention: Mansfield and 
Mullin. 

These cases illustrate the way in which negligence law’s informing ideals influ- 
ence doctrinal reconfiguration. It may not seem obvious, but both these decisions 
are informed by ideals of justice. In Mansfield, the imposition of liability would 
have been an affront to the ideal of corrective justice. For the defendant had not 
‘acted’. Hence, he could hardly be identified as a wrongdoer. Likewise in Mullin: to 
have rejected the defendants arguments against the imposition of liability would 
have been to adopt a position at odds with negligence law’s commitment to dis- 
tributive justice. For the interests of young females would have been accommo- 
dated less favourably by the law than those of young males. 

These points provide a basis on which to challenge Moran's claim that judges 
typically endorse prevailing understandings of reasonableness. Certainly, judges 
have long sought to elaborate the common law in ways that reflect the practical 
life of the communities in which it operates. Thus we find the judges and com- 
mentators who set out classical common law theory in the seventeenth and eight- 
eenth centuries describing the common law as Lex Communis Angliae.*? In this 
respect, Moran is correct to say that judges draw on the community’s ordinary 
moral reasoning. But the common law’s receptivity to what might be termed 
empirical community tells only part of the story as to how judges specify norms. 
A more complete picture emerges when we scrutinise, for example, Lord Mustills 
speech in McFarlane v Tayside Health Board.” He states that negligence law should 
be developed by reference to ‘ordinary notions of what is fit and proper’. While 
this accords with Moran, he goes on to add that judges should seek to develop a 
body of law that is fair and reasonable’.** We might see this statement as bespeak- 
ing a commitment not to empirical community but, rather, to the ideal of ethical 
community. This ideal enjoins judges not merely to reflect the practical life of the 
law’s addressees but, also, to seek to ensure that the interests of all are defensibly 
accommodated. This is a task to which distributive justice, corrective justice and 
the avoidability principle are plainly relevant.” The critical potential of these and 
other relevant norms supports the conclusion that judicial elaboration of negli- 
gence law is (or, at least, should be) an intensely reflexive process, in the sense 
elaborated above.*® 

A more modest commitment to reflexivity is also apparent in the burdens neg- 
ligence law places on its addressees. Hart makes this plain in his discussion of 


42 G. J. Postema, Bentham and the Common Law Tradition (Oxford: Clarendon Press, 1986) 8 and 19. 

43 [2000] 2 AC 59, 108. 
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tice (e.g., Rawls’) that offer acontextual blueprints for defensible human relations. Ethical commu- 
nity is local in orientation. It requires judges to reject only those ‘ordinary notions of what is fit and 
proper’ that fail to satisfy its (egalitarian) requirements. 
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G. P. Fletcher, “The Right And The Reasonable’ (1985) 98 Harv LR 949, 980, lend support to the 
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‘reasonableness’. He states that the term ‘reasonable’ ‘leaves to individuals, subject 
to correction by a court, the task of weighing up and striking a balance between 
the social claims which arise in various unanticipatable forms.” Thus, he presents 
a picture of the law’s addressees as being under an obligation to think through 
and act on the law’s implications in circumstances that are not spoken to directly 
by existing doctrine. The interpretative task they are expected to undertake 
is not particularly onerous. They are only expected to act on those implica- 
tions that would be apparent to a reasonable person.‘ But, in acting in this way, 
they join judges in an interpretative community that has as its end the pursuit 
of justice rather than the uncritical acceptance of ‘the way we do things 
around here." 

This defence of the common law gives expression to assumptions associated 
with the idea of social or historical reason. The proponents of social or historical 
reason argue that practically significant knowledge and understanding is gained 
through experience.”’ In the common law, this involves judges in seeking to 
move towards more nuanced and rationally defensible sets of practical arrange- 
ments as they respond to the problems thrown up by legal disputes.” Hart lends 
support to this view. He argues that the requirements of reasonableness become 
apparent when ‘put in conjunction with ... possibilities which only experience... 
bring[s] before us.” But even those who see the common law’ informing com- 
mitment to historical reason as one of its strengths recognise that improvement is 
the fruit of a sometimes painfully slow process.” Rationalist critics of the 
common law typically offer a harsher assessment. They argue that processes of 
legal development of the sort described by Hart impede the pursuit of 
justice. Moreover, they contend that such impediments can be sidestepped easily. 
For, once armed with a clear understanding of what justice consists in, we 
can, here and now, fashion institutions that satisfy its requirements.* Moran 
takes this view. We find it in her emphasis on higher-order public law values as a 
means by which to make good negligence law’s deficiencies. But these values 
are a less adequate guide to action than she assumes. By acting on them we 
cannot expect to arrive at the sort of distributively just end-state that appears to 
inform her thinking — an end-state that is demonstrably superior to all available 
alternatives. 


47 Hart, n 12 above, 132. 

48 R. Mullender and A. Speirs, n 5 above, 653, n 61. 
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INCOMMENSURABILITY AND THE COMMON LAW 


Identification of a distributively just end-state that is superior to all alternatives is 
only possible where the relevant institutional options are amenable to ranking. 
But, in light of our earlier discussion of incommensurability, we have reasons for 
thinking that such ranking is a practical impossibility.” Jospeh Raz lends support 
to this view in a discussion of the doctrine of duty of care in negligence law." Raz 
identifies security and freedom of action (as protected by duty of care doctrine) as 
objectively valuable goods.” He also argues that these goods can be accommo- 
dated by the law in a range of ways that are defensible but not amenable to rank- 
ing” Moreover, even if we have misgivings about talk of incommesurability, we 
can, at least, concede that difficulties with ranking will arise in the circumstances 
Raz contemplates, and thus that choices between institutional options will be 
under-determined. This being so, movement towards a final and best end-state 
appears problematic. 

Movement towards such an end-state is also hard to reconcile with the plural- 
ism of the common law. As noted earlier, judges and commentators have long 
emphasised that the common law should develop in ways that are attuned to the 
practical life of the communities in which it operates.” In recent years, judges in 
Australia, Canada, New Zealand and in the Privy Council have given this point 
an explicitly pluralist twist. They have emphasised that processes of development 
in different jurisdictions can quite properly diverge from one another.©° More- 
over, we find the Privy Council stating that doctrinal divergence of this sort is 
not 2 weakness’ but, rather, one of the common law’s great strengths.” If the 
claims made earlier concerning difficulties with ranking are well founded, this 
does indeed seem to be the case for two reasons. First, the same end (a body of 
law that adequately accommodates the interests of all its addressees) may be pur- 
sued in a variety of ways. Secondly, the practical life of a particular community is 
relevant to the choice between incommensurable options. Berlin makes precisely 
this point. He argues that when faced with incommensurable options decision- 
makers may quite legitimately choose the one that least disturbs their ‘general pat- 
tern of life.” The relevance of this point to negligence law is easily explained. A 
strong commitment to regard for others is a feature of, for example, Canadian 
practical life. We find it in section 27 of the Canadian Charter of Rights and Free- 
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doms, which specifies that Canadians should seek to maintain and foster a multi- 
cultural social environment in which the worth of others is recognised and 
valued.” This commitment provides a reason for placing emphasis on security- 
related interests where they come into conflict with freedom of action-related 
interests in negligence law. 

But, in some circumstances, controversy as to how negligence law should be 
configured is likely to be profound. Consider those with developmental disabil- 
ities not so severe as to make it impossible to grasp basic ideas (like cause and 
effect).* If we implement Morans reform agenda, then those in this group will 
be relieved of the burdens of negligence liability. And, since they are hard to clas- 
sify as wrongdoers, the end of corrective justice will be served. But, here, freedom 
from liability will come at a high price. For the individuals in question will not 
(as in, say, Weetabix) make appeal to a discrete event in their lives as a reason for 
relieving them of liability. Rather, they will invoke their permanent condition. 
Thus, to act on Moran’s reform agenda may be to allow those in this group to 
undercut their status as full and equal persons.” Viewed from the standpoint of 
distributive justice this would be a troubling development. For a sense of self- 
respect is (on Rawls’ account) a social primary good of pre-eminent importance 
and, as such, crucial to the pursuit of distributive justice®° If we assume the 
soundness of this point, then we seem to have a telling objection to Morar 
reform proposal. But we could hardly say that this objection constitutes a 
knock-down argument. It would be more accurate to say that the two approaches 
cannot be ranked. In such circumstances, we would find it hard to fasten on some 
feature of practical life that would lead us to conclude that either of the two posi- 
tions is preferable. 


NEGLIGENCE LAW’S DISTINCTIVENESS 


As already noted, Moran draws on arguments from criminal law to support her 
conclusion that negligence law should be more sensitive to the personal equation 
of defendants. Morans argument for the reform of tort assumes the relevance of 
the principle of fair labelling, which specifies that, as a matter of justice, offenders 
should be sanctioned in ways that reflect the seriousness of their wrongdoing.” 
This principle has considerable force in criminal law since the relevant sanctions 
are the most severe (punitive and condemnatory) that a society can inflict. 
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But because the fair labelling principle has this degree of force in the criminal 
law, it does not follow that it has the same force in negligence law. The punitive 
purposes that lend criminal law its distinctive character play a limited role in 
tort.” Admittedly, a fault-based standard of liability features in negligence law, 
with the result that the imposition of liability works to identify defendants as 
having departed from the law’s informing commitment to personal responsibil- 
ity. ? But the relevant standard of liability is comparatively modest. Thus, a find- 
ing of fault in this context sends out a critical but not a condemnatory message. In 
light of these points, we should see negligence law as less apt than criminal law to 
capture what Jeremy Horder calls the ‘moral essence’ of the wrong done by a 
defendant.” Relevant here is Horder’s argument that a commitment to ‘moral 
nominalism informs criminal law.” This commitment finds expression in efforts 
by law-makers to name, in clear terms, the wrongs for which offenders are held 
responsible.” We see this commitment in, for example, the law relating to mur- 
der, arson, and burglary.” For those who are found guilty of such offences, con- 
viction ‘stands as an enduring feature of the moral and legal record, as a testimony 
to the precise respect in which the defendant failed in her basic duties as a citizen’.” 
This commitment to precision is a less urgent concern in negligence law. In the 
latter context, high importance is attached to the security-related interests of clai- 
mants and potential claimants. And this goes a long way towards explaining the 
modesty of the standard of liability applied. 

The criticisms of Moran set out above have implications for other areas of law 
where judges use the RPS and the concept of reasonableness. We now turn to 
brief examination of two such areas. 


WIDER IMPLICATIONS 
Criminal Law 


As already noted, Moran subjects the application of the RPS in criminal law to 
critical scrutiny. One target of her criticism is the English Divisional Court’ deci- 
sion in Elliott v C.”° Here, a developmentally disabled girl of fourteen who had not 
slept all night wandered into a shed, poured white spirit on the floor, and dropped 
lighted matches onto it. The shed was destroyed. Since the girl started the fire in 
order to keep warm, she clearly knew about the inflammable properties of white 
spirit.” But she did not appreciate ‘how explosively’ white spirit would burn and 
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‘immediately become out of control’.”* She was charged with criminal damage. 
The Divisional Court concluded that she should be convicted. This was because 
the prosecution merely had to establish that the risk of damage would have been 
obvious to a reasonably prudent person. In reaching this decision, the Divisional 
Court applied the objective test of recklessness set out by Lord Diplock in Rv 
Caldwell.” From the moment of its enunciation, this test was a source of contro- 
versy in the law.®° And, even as he applied it in Elliott, Goff LJ expressed unease 
about its insensitivity to the defendant’ circumstances.” 

This feature of the Caldwell test was seized upon by the defendants in Rv G 
(which was decided too recently to be considered by Moran).*? G concerned 
two boys (one aged eleven and one aged twelve) who caused £1 million worth 
of damage to a building as a result of setting fire to a nearby wheelie-bin. As in 
Elliott, Caldwell was applied and the defendants were found guilty of causing crim- 
inal damage. But, on appeal to the House of Lords, Caldwell was overruled. Lord 
Bingham justified this decision by pointing up the obvious unfairness’ of apply- 
ing an objective standard to defendants who could not apprehend the relevant 
risk.* This concern with ‘unfairness’ led Lord Bingham to jettison Caldwell in 
favour of a subjective test that more faithfully reflects criminal law’s concern with 
wrongdoing and the pursuit of justice. Here, we find evidence of a commitment 
to openness and reflexivity strong enough to prompt not a refinement of a rea- 
sonable person test but, rather, its displacement. 

This commitment to openness and reflexivity is much less obvious in the area 
of law to which we now turn. In English unfair dismissal law, where a reason- 
ableness-based test is applied, we find intimations of what Moran calls law’s dark 
side’. For doctrinal developments relating to unfair dismissal have a distinctly 
power-laden look. 


Employment Law 


In order for an employer to escape liability for unfair dismissal in England, his or 
her decision must fall within the range of reasonable responses.** This test is sup- 
posed to mediate the employer's interest in efficiency in production (through the 
use of disciplinary power) and the employees interest in job security and respect- 
ful treatment at work.” Thus, we might see this test as affording a means by 
which to establish a defensible accommodation of interests in the workplace. 
There are, however, reasons for doubting that the test works in this way. For adju- 
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dicators must decide whether an employer's actions are fair in the light of current 
management and industrial practice." Hence this test involves judges in seeking 
to reflect the views of a subset of the law’s addressees (employers and those in 
industry). For this reason, the test has attracted criticism from commentators on 
the ground that it privileges employers’ interests relative to their (less powerful) 
employees. In support of this conclusion, critics of the test point to a body of case 
law that establishes that only perverse decisions fall outside the range of reason- 
able responses.” 

But while employers receive indulgent treatment under this test, it would 
surely be an overstatement to conclude that adjudicators have entirely forsaken 
the pursuit of justice in this area of the law. For they have fashioned a doctrine that 
gives them the power to identify some practices as unacceptable.** But it must be 
conceded that, when assessing the fairness of dismissals, adjudicators go about 
their business in a particularly feeble fashion. Hugh Collins identifies, among 
other things, an assessment of proportionality as absent from the reasonableness- 
based test.” And this, on Collins’ analysis, is a source of injustice. For dismissal 
may bring with it not merely a loss of livelihood but also reputational damage 
that is, in some cases, undeserved. This leads Collins to pour scorn on claims that 
the range of reasonable responses test is ‘harsh but fair’.*° This is a conclusion with 
which Moran would doubtless concur. For we see in ‘the range of reasonable 
responses test a paradigmatic example of a power-laden doctrine. Moreover, since 
this branch of English law so obviously serves the sectional interests of employers, 
we might detect in it intimations of class instrumentalism.” In light of these 
points, this is an area of law where Morans account of law’ dark side’ and its rela- 
tionship to reasonableness resonates with particular power.” 


CONCLUSIONS 


Moran underestimates the resources within negligence law that could be mobi- 
lised to advance the sort of reform agenda she advocates. Even if such a reform 
agenda were to be pursued, we should not assume (as Moran seems to do) that it 
would issue in a distributively just end-state that is demonstrably superior to all 
alternatives. Because of problems with ranking relevant options, it seems better to 
draw a more modest conclusion. A range of defensible positions could be staked 
out, each of which would give expression to the aim of establishing distributively 
just social relations. Pluralism of the sort here contemplated would also fit with 
distinct patterns of development in particular common law jurisdictions. This is a 
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contextual consideration which Moran does not address. She also sidelines tort’s 
distinctiveness from criminal law. To assume that fair labelling considerations have 
the same force in crime as they do in tort is highly questionable. Moreover, to the 
extent that fair labelling is a less pressing concern in tort than in crime, so too are a 
defendant’s personal circumstances. But while Moran can be criticised on these 
grounds, her arguments encourage an appropriately critical attitude towards the 
concept of reasonableness. For, while ‘reasonableness’ may hold out the promise of 
just practical arrangements, progress towards such arrangements is, in the com- 
mon law, often a slow business (as the application of McHale in Mullin illustrates). 
And, in some areas of the law, judges who invoke the concept of reasonableness 
do not exhibit a suitably strong commitment to the pursuit of justice. This is the 
case in the law relating to unfair dismissals. On the view offered in this review, 
doctrinal inadequacies of this sort are not necessary but, rather, contingent fea- 
tures of the law. They do not indicate a flaw in the concept of reasonableness. 
Instead, they reveal a failure on the part of particular judges to recognise the 
strength of the commitment to justice immanent within the concept of reason- 
ableness. 
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Dominic McGoldrick, From ‘9-11’ to the Iraq War 2003: International Law in an 
Age of Complexity, Oxford: Hart Publishing, 2004, 380pp, pb £18.00. 


Dominic McGoldrick has produced one of the first monograph-length studies of 
the role of international law in the turbulent first years of this century. The 
dramatic events of ‘9-11’ have made many people sense that the world has chan- 
ged in a profound way and that the traditional structures of international law and 
politics are unable to respond to these changes. This book is a very useful guide 
to some of the major legal issues relating to terrorism and the 2003 war in Iraq, 
and in particular to questions about the application of international humanitarian 
and human rights law. McGoldrick writes with clarity and has made accessible, 
to both teachers and students of international law, many of the difficult legal 
arguments in the area. 

The book does have limitations. In the introduction, McGoldrick acknowl- 
edges Hilary Charlesworths warning to international lawyers of the dangers of 
using crises as a touchstone for international legal analysis. Focusing on crisis, 
Charlesworth cautions, ‘shackles international law to a static and unproductive 
rhetoric’ (‘International Law: A Discipline of Crisis’ (2002) 65 MLR 377, 377). 
However unintentionally, McGoldrick’s book seems to illustrate the force of 
Charlesworth’s argument. The sheer volume of material that McGoldrick has 
included in his analysis of the two ‘wars’, the “War on Terrorism’ and the “War on 
Iraq’, indicates that international lawyers have not lost their taste for a good crisis. 
Further, the work itself, in purporting to explore the implications for interna- 
tional law of the two ‘wars’ against a background of ‘complexity theory’, disap- 
points. McGoldrick marshals a formidable collection of material into clear and 
coherent form, but is overly reliant on the words and analysis of others. He too 
rarely engages in his own analysis of the law or in detailed commentary on the 
many arguments he reproduces. The book is a frustrating read because it promises 
much — asking questions such as “What future for the United Nations? Did 
the war on Iraq harm the war on terrorism? A new American Empire? — on 
which it ultimately fails to deliver. 

McGoldrick traces the legal and political events leading from the ‘9—11’ attacks 
on the United States to the ongoing war in Iraq. Chapters 1 and 2 sketch an 
intellectual and historical context for material to come. Chapter 3 examines the 
application of international humanitarian law and human rights law to the two 
‘wars, while Chapters 4, 5 and 6 are devoted to the 2003 Iraq war. They outline 
respectively the arguments surrounding the legality of the Iraq war, the attitude of 
the United States to relevant international legal issues and some of the questions 
surrounding the reconstruction of Iraq. Finally, in Chapter 7, entitled “World 
Order(s) for the Twenty-First Century’, McGoldrick identifies and attempts to 
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address the questions that his preceding chapters raise for international law and 
order. 

Based on a series of seminars given at various universities, the book is impress- 
ive for its synthesis of a remarkable collection of material. McGoldrick’s stated aim 
is to ‘identify the kinds of questions that need to be asked, as much as to proffer 
answers to then? (p 2) and he covers an admirable breadth of topics within that 
rubric. Chapter 6 on “Winning the Peace: An Iraq for the Iraqis’, for example, 
includes sections on the role of the coalition as occupying powers, Security 
Council resolutions on post-war Iraq, the Iraqi Governing Council, economic 
reconstruction and human rights. Like many publications that emerge from semi- 
nars or other oral presentations, however, McGoldrick has not overcome the 
expositional nature of his original format. The chapters are structured to present 
opposing views on the many questions McGoldrick identifies. Rather than 
building on the rich sources that he uses, McGoldrick then either offers a rela- 
tively brief commentary that revisits familiar assessments of the law or fails to 
include his own argument altogether. On the question of pre-emption, for exam- 
ple, he traces the different views of the United States administration, Ruth Wedg- — 
wood, John Yoo, Richard Falk, Miriam Sapiro, Tom Franck and others. 
He then concludes that great instability’ would arise if the doctrine were to be 
accepted in the form proposed by the United States and advocates recourse to 
the Security Council over an expanded view of self-defence. There is nothing 
` inherently problematic with this conclusion; indeed most international lawyers 
would probably agree with it. It is disappointing, however, that McGoldrick’s 
own voice is eschewed in favour of the voices of others and that so many of his 
conclusions mirror those that have been made elsewhere. In an area that has 
already been the subject of so much scrutiny, McGoldrick’s aim of ‘identifying 
the questions that need to be asked’ was perhaps unduly limiting. 

The emphasis in the book’s title and introduction on ‘complexity theory’ as a 
framework for understanding the issues is also perplexing. McGoldrick’s descrip- 
tion of complexity theory is short and draws primarily on the work of John Urry. 
The theory is said to emphasise that ‘there are often diverse networked time-space 
paths, that there are often massive disproportionalities between causes and effects, 
and that unpredictable and yet irreversible patterns seem to characterize all social 
and physical systems’ (p 7). After introducing complexity theory in Chapter 1, 
McGoldrick does not return to it until chapter 7. The theory does not appear to 
have informed the structure of the book or of individual chapters, nor does it play 
an explicit role in the analysis. It is thus difficult to assess the extent to which this 
particular theory may progress international law beyond McGoldrick’s exhorta- 
tion to ‘continue to seek and identify the unexpected consequences of unantici- 
pated events’ (p 198). It is tantalising to wonder how compelling McGoldrick’ 
analysis might have been had he explicitly grappled with, for example, the argu- 
ments about the legality of the war in Iraq from a basis of unpredictability and 
disproportionality. 

I had difficulties with two other elements of the substance of the work. First, 
McGoldrick deliberately links the “War on Iraq’ with the “War on Terrorism. He is 
conscious of the fragility of this premise, noting for example that there was no 
evidence of any involvement by Iraq in the ‘9-11’ attacks, but devotes little time 
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to explaining its uncritical adoption in the book. McGoldrick appears to consider 
that the official portrayal of the war on Iraq as part of the war on terrorism justifies 
his use of the link. The timing of the book’s publication, incorporating informa- 
tion up to 23 February 2004, meant that McGoldrick was not able to address 
claims, such as that by former adviser to President Bush, Richard Clarke, that 
the US administration actively sought out ways to connect the terrorist attacks 
on ‘9-11’ to the Iraqi leadership. Nonetheless, as one of the more specious justifi- 
cations for the coalition’s invasion, the connection between‘9—11’ and the Iraq war 
deserves more careful attention than it receives here. 

The timing of the book’s publication also probably partly explains the relatively 
optimistic assessment McGoldrick gives of the reconstruction of Iraq. The eco- 
nomic, security and quality of life indicators were universally more positive for 
Iraq in October 2003 than they were in October 2004. Even so, McGoldrick’s 
appraisal focuses more on the formalities of the reconstruction than it does on 
the realities. In relation to the human rights situation, for example, McGoldrick 
notes some of the activities of the Coalition Provisional Administration (CPA), 
such as meeting with Iraqi women’s groups in June 2003, and recites some of the 
Orders of the CPA that contain ‘human rights dimensions’. There is, however, 
scant analysis of the prospects for, or actual implementation of, these measures, 
which again leaves an air of incompleteness about the work. 

Despite these criticisms, McGoldrick has a scholarly command of the doctrinal 
issues raised in the book. As such, From ‘9-11’ to the Iraq War 2003 is a valuable 
reference point for anyone interested in exploring international law and the two 
‘wars. 


Madelaine Chiam* 


Ali Riza Coban, Protection of Property Rights Within the European Con- 
vention on Human Rights, Aldershot: Ashgate Publishing 2004, vii + 274pp, 
hb £55.00. 


The past thirty or so years have been an extraordinarily interesting time for those 
of us interested in ‘property theory’: the study of what lawyers are talking about 
when they talk about those things, or rights of access, or sets of entitlements, that 
they refer to as ‘property’. Building on the theoretical structures developed by 
Wesley Hohfeld and A. M. Honoré, the creative and vigorous work of, to name 
just a few, Jeremy Waldron, Stephen Munzer, Lawrence Becker, James Penner and 
J. W. Harris, has developed our understanding of property at a speed and to a 
degree which seems disproportionate given the relative lack of interest shown in 
the underlying meaning of this concept over the previous 270 odd years since the 
death of John Locke. But, despite this astounding rate of theoretical progress, 
there has not yet been, to my knowledge, a serious book length treatment of this 
subject in relation to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms (ECHR). Indeed, it may come as a surprise 
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to those readers without a specific interest in this area to learn that we Europeans 
have something like our own version of what is usually referred to as the ‘takings’ 
clause of the Fifth Amendment to the US Constitution (‘.. nor shall private 
property be taken for public use, without just compensation’). This is found in 
Article 1 of Protocol 1 (P1-1) of the ECHR, and begins, ‘Every natural or legal 
person is entitled to the peaceful enjoyment of his possessions’ Of course, as with 
most ECHR. guarantees, it goes rather downhill, liberty-wise, from there. 
Indeed, the reasons that comparatively little academic attention is paid to P1-1 
are not hard to guess at. One need only consider the broad social democratic con- 
sensus affecting taxation policy in continental Europe, the extremely wide mar- 
gin of appreciation applied to the adjudication of claims under P1-1 by the 
European Court of Human Rights (ECtHR), and the degree to which this guar- 
antee is moderated by the subsequent wording of P1-1 itself, which continues, 
“The preceding provisions shall not, however, in any way impair the right of the 
State to enforce such laws as it deems necessary to control the use of property in 
accordance with the general interest or to secure the payment of taxes or other 
contributions or penalties’ It is easy to see that, despite some rather interesting 
recent decisions on land dispossession in Communist-era Germany (Jahn and 
Others v Germany, Application Nos 46720/99, 72203/01 and 72552/01), that this par- 
ticular provision is unlikely to upset many people any time soon. 

Which is not to say that what constitutes either the ‘private property’ that is 
protected by P1-1, or the ‘general interest’ which justifies the interruption of its 
peaceful enjoyment, are questions which lack interest or, given somewhat chan- 
ged political circumstances, the potential for real legal bite. It was for all of these 
reasons that, when Ashgate first announced the publication of Ali Riza Coban’s 
Protection of Property Rights Within the European Convention on Human Rights, I was 
eager to be among the first to have sight of it. 

Coban’s book can be roughly divided into three sections. The first two sections 
are largely philosophical in content, while the third purports to apply the insights 
gleaned in the first two sections to an analysis of the substantive case law of the 
ECtHR. The first section attempts to examine various competing definitions of 
‘property’ or, as Coban puts it, to‘. . delineate its indicia for the purpose of con- 
stitutional and human rights discourse’ (p 9) (this, unfortunately, is a representa~ 
tive sample of Coban’s writing). As for the substance of this section, it is nothing 
like an examination, or certainly not any sort of critical or academic one: it is 
summary. Coban summarises the work of Harris, Munzer, Penner, and a number 
of others. He does this badly and with no real attempt at a critical evaluation of 
their work. He then blandly concludes that the economic interests of individuals 
serve to realise their own autonomy. As all acts by public authorities which 
infringe those interests must therefore infringe that autonomy, individual eco- 
nomic interests should, prima facie, be protected. Given this conclusion, it is hard 
to see the purpose of the summaries which precede it — unless, that is, one bears in 
mind that Protection of Property Rights is based on Coban’s PhD thesis where this 
sort of literature review might be called for. 

To take one example from this first section, consider Coban’s casual dismissal of 
the attempts to ‘constitutionalise’ social entitlements by Ackerman, MacPherson 
and, perhaps most notably, Charles Reich. Not only is the treatment of these 
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authors undeservedly superficial, but it is based, insofar as I can tell, on a confused 
application of Penner’ criteria of ‘separability’, by which Coban effectively lumps 
all property rights which do not attach to specific ‘things’, including choses in 
action and social entitlements, into the category of ‘personality’, as opposed to 
‘property’, rights. What makes this all the more galling is that no account is 
taken of the real threat to, if you will, our own:autonomy, by the degree to which 
many pursuits property theorists traditionally think of as being in the public 
domain are now either constrained by administrative (ie, state) control, or sup- 
planted by public institutions or processes, It is the role that what Americans refer 
to as ‘due process’ rights can have in constraining the capricious removal by the 
state of our ability to access these pursuits which primarily concerns Reich. Given 
Coban’s professed concern with the effect of state action on individual autonomy, 
I cannot help but think that his casual dismissal of social entitlement theorists like 
Reich is motivated more by a concern to maintain theoretical ease in the face of a 
complex statutory enactment than any genuine concern for either clarifying the 
meaning of property within P1-1 or defending individual autonomy. 

In the second section Coban is concerned with the moral justification of private 
property. His method is, once again, to summarise a series of prominent thinkers 
in this area. I do not for a second wish to suggest that to concern oneself with 
giving a fair account of the work of earlier thinkers is itself an unworthy pursuit. 
If done well such exegesis can itself be of tremendous interest. One need think 
only of Jeremy Waldron’s fascinating account of Hegels enormously complicated 
justification of private property to realise the value of such work. However, as 
before, Coban’s summaries are uncritical, repetitive, and thoroughly badly 
phrased. When it comes to Hegel, for example, it seems that Coban’s work is 
based largely on Waldron rather than his own reading of Hegel. The central fea- 
ture of this section is Coban’s adoption of Raz’s concern with individual auton- 
omy as both a justification for legal rights and a limitation on state action, here 
revealing the source of his earlier proposition that property rights should be prima 
facie protected, unless their restriction is required to further autonomy more gen- 
erally. Coban’s endorsement of this principle is not founded on any substantive 
argument as to the morally coherent nature of Raz’s account. Indeed, one is hard 
pressed to find any commentary in this section which seeks to relate the various 
moral theories Coban summarises, either to each other, or to the work of Raz. 
Coban’s concern is, instead, with the consistency, that is, the ease, with which he 
can relate the implications of Raz’s account to the present state of ECtHR juris- 
prudence. He is not concerned to find an independent set of moral principles by 
which the law can be evaluated, but a set of moral principles which will save him 
from making such efforts. The final section of Protecting Property Rights is 
potentially the most helpful one. It consists of three chapters which purport to 
consider the present state of P1-1 jurisprudence in its definition of property, the 
grounds on which rights may be legitimately restricted, and in its relationship to 
other rights found within the ECHR. It may come as little surprise that any the- 
oretical or critical element of this final section is virtually de minimus. The first two 
sections may just as well have been written in invisible ink for all the relevance 
they have to the final one. But, in this context at least, this is not necessarily a fatal 
blow. A detailed and accessible account of the law relating to the interpretation of 
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P1-1, if sensibly laid out and clearly written, would be invaluable to the busy prac- 
titioner or academic. 

Unfortunately, Coban’s writing continues to be dull and awkward which, 
when it is cut off from the elegant prose of some of his earlier subjects and applied 
to what is the often crudely utilitarian prose of the ECtHR itself, renders great 
swathes of this section virtually incomprehensible. In addition, while the chapters 
themselves are organised into any number of headings and sub-headings, the 
logic of this organisation is not at all apparent, and Ashgate has neglected to 
include a detailed table of contents for any of the chapters. Although perhaps not 
essential in regards to the first half of the book, its absence from the second half 
renders its value as a work of reference essentially null. Further, the sparse three 
and a half page index provides no help at all in getting to the cases one needs, save 
for providing the names of the various applicants. At first I thought this merely 
replicated the work of the table of cases until, turning to the front of the book, I 
suddenly realised there was not one of those either, as there is also no table of 
statutes. Although there are numerous entries in Coban’s index for Hegel, Nozick, 
and Raz, if the busy practitioner or academic seeks material relevant to expropria- 
tions’, evictions, or ‘damages’, they will seek in vain. 

It is perfectly understandable that a young graduate student would hope that 
his thesis would be published as a monograph. If nothing else, the fact of its pub- 
lication provides a valuable leg up in what is an extremely competitive academic 
job market. The lion’s share of the fault here lies with Ashgate who, for reasons of 
their own, have chosen to publish a jejune work while failing to provide the 
author with the basic editorial assistance required to improve his prose and to pre- 
pare the proper academic apparatus, including the appropriate tables and an ade- 
quate index, which would enable his work to be of practical use to other 
researchers. 


M.A. Sanderson* 


Carol Harlow, State Liability: Tort Liability and Beyond, Oxford: Oxford 
University Press, 2004, xv + 149pp, hb £30.00. 


This book, based on three Clarendon Lectures given in 2003, focuses on the issue 
of state liability in tort but also deals with related matters, such as the liability of 
Member States of the European Community (EC) for failing to implement EC 
law correctly. Its central thesis is that there is a fast-growing and damaging ‘com- 
pensation culture’ in our domestic legal system, and that transnational courts are 
too eager to impose financial liability on the state. The book has considerable 
merit as a sustained exploration of the compensation culture question, particularly 
because scholars have so far said little about this important topic. It also makes a 
number of interesting points in relation to the European Court of Human Rights 
(ECHR) and the European Court of Justice (ECJ). 
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Chapter 1 deals with the conceptual bases of tort law. Harlow argues that a 
‘steady, if intermittent, process of expansion . . . has landed tort law in a position 
where it sits uncomfortably within its conceptual framework’ (p 8). She rejects the 
idea that tort law is based on 4any single principle or doctrine’, but believes ‘the 
corrective justice concept . . . [is] a helpful analytical tool’ (p 11). She seems to view 
corrective justice as not only emphasising the compensatory function of tort law 
but also stressing the idea that the victims right to compensation is dependent on 
moral fault or blame (pp 10—41). However, an exact definition of the term might 
have been helpful, since, as she acknowledges, there are various interpretations of 
the concept of corrective justice (p 12). She goes on to assert that ‘we are unwise to 
stray too far’ from the corrective justice paradigm of tort law (p 41), and this leads 
to a number of arguments. First, that tort case law is increasingly victim-oriented 
in the sense that the element of fault is being ‘stretched almost to vanishing point’ 
(p 13). Secondly, she maintains that ‘in today’s society, where state intervention 
has come to be accepted as broadly legitimate, with failure to intervene seen 
as culpable and potentially blameworthy, the effect is to open the “deep coffers” 
of the state to financial marauders, primarily private insurers, sharks lurking 
unseen in the deep waters beneath tort actions’ (p 22). Thirdly, she argues that 
the ‘evidence of tort law’ deterrent properties is unconvincing’ (p 25), and 
that potential defendants may be unlikely to ‘respond appropriately’ to threats of 
liability (p 26). 

In Chapter 2, Harlow shifts her focus from the domestic legal system to inter- 
national legal institutions, and argues ‘that globalization is creating pressure to 
expand the circumstances in which pecuniary compensation is recoverable from 
the state’ (p 44). According to her, globalisation has made it increasingly likely that 
legal developments in one system will trigger change in others. She suggests that 
this ‘cascade effect’ was first felt keenly in product liability cases, and that the con- 
cept of imposing strict liability for products evolved in the US in the 1960s and 
early 1970s, and spread to other legal systems (p 45). Harlow argues, furthermore, 
that various ‘global players’ are increasingly holding states financially liable for 
infringements of international regimes. As she points out, the ECJ took a signifi- 
cant step in Francovich and Bonafaci v Italy [1991] ECR 1-5357, where it decided that 
Member States of the EC can be held financially responsible for pecuniary losses 
caused by breaches of EC law. Moreover, as she also notes, the ECHR took a 
similarly big step in deciding to impose liability in Z v United Kingdom (2001) 34 
ECHRR 97. In that case, the applicants obtained compensation for a breach of 
Article 13 (the right to an effective remedy for a breach of a Convention right), 
given a violation by the United Kingdom (UK) of Article 3 (the right not to be 
subjected to torture or to inhuman or degrading treatment or punishment). Har- 
low rightly argues that the ruling in Zv UK was severe in two respects. First, 
the state was held responsible for failing to protect the applicants from abuse by 
their parents; ie for an omission rather than an act. Secondly, although the appli- 
cants had been denied a tortious remedy in the UK on the ground that the rele- 
vant authority had owed them no duty of care, they had actually received 
compensation from the state under the terms of the Criminal Injuries Compensa- 
tion Scheme. She argues that transnational courts should be slow to award 
damages that drain the resources of public services, and that they should instead 
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often content themselves with ‘standard-setting ... declaratory judgments that 
establish the parameters within which the state must act’ (p 85). 

Chapter 3 deals with the arguments surrounding no-fault administrative com- 
pensation schemes, such as the British Criminal Injuries Compensation Scheme. 
Harlow argues that these schemes have considerable advantages, although she 
accepts that administrative compensation is not a panacea. Despite admitting that 
the debate is inconclusive, she controversially concludes that we can hope to see 
the proliferation of the use of administrative compensation (p 105). Moreover, she 
suggests that damages should not be an automatic entitlement as a remedy in 
Human Rights Act cases. She sees the need for a general guiding principle of 
compensation to be used by those who have to handle claims (p 123), and advo- 
cates the introduction of ‘a simple and flexible principle narrowly interpreted to 
cover situations of “abnormal loss” and hardship, with “botheration payments” in 
appropriate cases’ (ibid). The principle would not be designed to provide full com- 
pensation and the basis for compensation would be ‘neither fault nor illegality’ (p 
123). Who would administer its application? Harlow claims: 


[T]he many hard choices involved in compensation are best left to government and 
legislatures. Legislators remain the legitimate arbiters between collective and indi- 
vidual interests where resources are in issue; administrators are best placed to calcu- 
late financial implications and take corrective action, though always under the 
ultimate supervision of courts and ombudsmen (p 122). 


One might wonder about the relationship between Harlow’s ‘simple and flexible 
principle’ concerning ‘abnormal loss’ and her commitment to the corrective justice 
paradigm. But if there is obscurity here, the main argument is clear: that we need 
a ‘shrinking tort law’ (p 127), and that transnational courts should be slower to 
hold states financially liable. Harlow believes that such a comprehensive reform 
of our tort system would require legislative intervention, and wants the ‘matter 
referred to a small advisory committee with a highly specific agenda and a shorter 
time-frame than that of the ill-fated Pearson Commission’ (p 127). As she points 
out, such as a process was undertaken by the Ipp Committee in Australia in 2002. 

It is easy to agree with Harlow’ assertion that, given the likely impact on 
resources, the lack of attention paid by policy-makers and legislative draftsmen 
to compensation issues is ‘both culpable and surprising’ (p 132). Moreover, many 
people would agree with her argument that tort law in this country urgently 
needs legislative input. It is often claimed that our courts have been too keen to 
allow individuals to claim damages from the state. Some judges are certainly 
ready to listen to dubious arguments. For instance, in Vellino v Chief Constable of 
Manchester [2001] EWCA Civ 1249, [2002] 1 WLR 218, Sedley LJ dealt with a case 
where the claimant was injured in attempting to escape from lawful custody. 
The majority of the Court of Appeal dismissed the claim. However, in a dissent- 
ing judgment, he held that arresting officers owe a prisoner a duty not to afford 
both a temptation to escape and an opportunity of doing so when there is a 
known risk that the prisoner will do himself serious harm. According to Sedley, 
denying the claimant redress in such a situation because of his wrongdoing would 
both make him an ‘outlaw’ and reward the misconduct of his captors. Harlow does 
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not discuss Vllino, but she might well claim that Sedley’s approach illustrates her 
point about judges being willing to add fuel to ‘the blazing compensation culture’ 
(p 127). After all, she states that it is problematic for public authorities that the 
courts have allowed claimants to recover compensation even when their own con- 
duct seems foolhardy’ (p 13), and the claimant in Véllino was not only committing a 
crime, but also taking an obvious risk in jumping from a second floor window in 
an attempt to escape from the police. 

Although Harlow’s arguments sometimes need further elucidation, this is per- 
haps only to be expected, given that State Liability is not a monograph, but based 
on a series of lectures. Despite this, the book is fascinating reading, and will have 
appeal for tort law scholars and practitioners, as well as others who are interested 
in state liability. 


Jesse Elvin” 


David Lazer (ed), DNA and the Criminal Justice System: The Technology of 
Justice, Cambridge, MA: MIT Press, 2004, xviii + 414pp, pb £17.95, hb £43.95. 


The UK's National DNA database currently contains around 3 million ‘offender’ 
profiles: the scare quotes are necessary, for, under the latest enlargement of DNA 
sampling powers in the Criminal Justice Act 2003, DNA samples can be taken 
from anyone arrested by the police, whether or not they are charged, and whether 
or not a sample will be of use in the investigation of the offence for which the 
arrest was made. These samples can then be stored indefinitely on the database. 
In fact, the reach of the database is somewhat wider than the 3 million profiles it 
contains, because the Forensic Science Service has begun to use ‘familial searching 
techniques in certain cases. Here, the database will be searched for close, rather 
than exact, matches, and suspicion will be focused on the relatives of those who 
closely match. This means that there is some use in retaining DNA profiles even 
after those who provided them have died, especially, as the Forensic Science Ser- 
vice has noted, because a person's criminality is correlated with that of his relatives, 
just as his DNA is. 

The sixteen essays in this volume explore on implications of such advances in 
DNA technology for the criminal justice system, with the emphasis on policy, 
rather than evidential, issues. While the principal focus is the United States, the 
debates are of wider interest, and the differing views of the commentators do well 
at sharpening them. When it comes to the question of just who DNA profiles 
should be taken from, for example, David Kaye and Michael Smith make a good 
case for a truly national database, containing DNA samples from all citizens. One 
advantage would be that such inclusiveness would go some way towards correct- 
ing the racial bias in the database which results from the way police focus atten- 
tion on particular ethnic groups. But an inclusive database is regarded by Amitai 
Etzioni as ‘abhorrent’ (p 210), while other contributors view even the taking of 
samples from the convicted as problematic, and would restrict this to the most 
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serious crimes. Other issues considered include the possibility and implications of 
research on ‘criminal genes’ and access to DNA testing for those who claim to have 
been wrongfully convicted. Some of the essays are weakened by a certain ten- 
dency to see big brother lurking behind any crime detection technology, but on 
the whole this is a useful collection. For one thing, it unearths a marvellous court- 
room exchange over the propriety of using DNA to right wrongful convictions 
(at p 358). A Missouri Supreme Court judge asks a government lawyer: ‘[t]o make 
sure we are clear on this, if we find in a particular case that DNA evidence abso- 
lutely excludes somebody as the murderer, then we must execute them anyway if 
we cant find an underlying constitutional violation at their trial? To which the 
lawyer answers ‘yes’. 


Mike Redmayne* 


Richard Tutton and Oonagh Corrigan (eds), Genetic Databases: Socio-Ethical 
Issues in the Collection and Use of DNA, London: Routledge, 2004, x + 
211pp, pb £22.99 


A distinctive feature of many existing and proposed genetic databases is that the 
participants are currently healthy. This distinguishes such databases from registers 
and studies whose members are affected by a particular disease or disorder. A key 
example is the UK Biobank, plans for which are now well advanced. At the time 
of writing the aim is to start collecting biological samples and personal informa- 
tion from 500,000 volunteers between the ages of 45 and 69 in October 2005. 
Participants will be asked to consent to an ongoing link to their personal medical 
record, and to give open-ended consent to research into a wide range of medical 
conditions, with the aim of generating understanding of the links between 
genetic variations, lifestyle and environment, and illness. In a recent article, Jean 
McHale argues that a number of problems and legal uncertainties confront such 
databases (“Regulating Genetic Databases: Some Legal and Ethical Issues’ (2004) 
12 Medical Law Review 70). She argues, for example, that there is much uncertainty 
surrounding the legality of various research practices connected to genetic data- 
bases and that when biomaterial and health data are combined in a project (such as 
UK Biobank), several different areas of law will apply. Further, rights-based 
European and international statements emphasise free and informed consent for 
the taking and analysis of genetic material. This raises problems for anyone hop- 
ing to rely on generic consent (also known as blanket or general consent), an 
approach that has a number of ‘superficial advantages, but which could be con- 
sidered insufficiently informed. Difficulties also arise because generic consent 
relies on a gift’ model that runs into trouble as it in turn is connected with 
ideas of ownership that are not accepted or acknowledged. It could be argued, 
continues McHale, that anonymisation provides a solution to the consent 
problem. But does anonymisation entirely remove data protection (and duty of 
care) obligations? And is it real? Much genetic research and clinical practice 
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requires linkage of genetic and PHENOTYPE data, which is at best a form of rever- 
sible anonymisation. 

Many aspects of current practice anlar trouble the contributors to Genetic 
Databases. The contributors come from diverse academic backgrounds, and there- 
fore provide a range of perspectives on the issues. Their declared aim is to ‘chal- 
lenge the prevailing orthodoxy of informed consent and explore the relationship 
between personal privacy and the public good’ (p i). They undoubtedly succeed in 
highlighting many of the difficulties and ambiguities in this area. But it is less 
clear that they succeed in presenting a coherent, substantially different alternative. 

In their introduction, editors Richard Tutton and Oonagh Corrigan isolate 
three key themes that are examined in the book: participation, consent and con- 
trol, and commercialisation. In his own contribution, ‘Person, Property and Gift: 
Exploring Languages of ‘Tissue Donation to Biomedical Research’, Tutton dis- 
cusses the connections between the gift relationship and commercialisation. His- 
torically, the gift relationship, whereby individuals donate samples to researchers 
or institutions and thereafter have no interest in them and expect no reward from 
their analysis, was seen as an important mechanism with which to resist the com- 
modification of human biological material. Today, he suggests, it serves the addi- 
tional purpose of recognising the importance of establishing and maintaining 
public trust in medical research. However, pursuing the argument also made by 
McHale, Tutton alights on the apparently inevitable corollary to the reliance on 
a gift relationship: the fact that the idea of a gift implies that there is something to 
give and therefore some kind of property and ownership in the first place. Given 
that many public institutions have extensive and well-developed commercial 
interests, research participants are not so much altruistically donating for the com- 
mon good as surrendering all future interest in a commercial enterprise by hand- 
ing over their property. He concludes that the coherence of the existing system is 
partially maintained by having an idea of a gift of tissue, under which the tissue 
does not move beyond the institution to which it is donated, but information 
derived from it can be exploited’in a wider arena. A more ‘transparent’ approach 
is needed, Tutton argues, one that, would ‘take into account both the specificity of 
the tissue and the fact that its scientific and commercial value lies in the genetic 
information derived from it’ (p 33). 

Klaus Hoeyer’s chapter captures some key features of the real-life interactions 
between researchers and participants in the kinds of studies under discussion. In 
the background he identifies contrasting views of the state—the traditional wel- 
fare model, but also a more recent notion of the ‘facilitating’ state, which offers 
choices rather than providing universal services. In this context informed consent 
gives people a feeling that they have some responsibility, but it also creates a dif- 
fuse arrangement of donors who can be only semi-accountable agents. This net- 
work of agents is linked by a notion of public oversight’ (pp 102-3) (the company 
in question, UmaGenomics, is publicly owned). But as for. consent forms—the 
mechanism through which informed consent is supposed to operate—few people 
remember or even read them. This does not mean that people do not have con- 
cerns about genetic research. However, typically their concerns are about high 
profile and somewhat nebulous questions—such as cloning and eugenics—that 
are essentially unconnected to the research in question. Furthermore, the ‘they’ 
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who might do these things are not seen as the scientists working on the study. The 
lack of interest in the details of consent reflects that fact that most participants 
choose to resolve feelings of uncertainty and ambiguity by placing trust in the 
medical authorities they interact with. 

Jane Kayes central argument in her chapter is that it is not possible to apply 
either informed consent or public interest exceptions to population collections 
as the clear mechanism to ensure that legal and ethical standards are met. Such 
collections, she argues, carry the risk of harm, especially when multiple (includ- 
ing genetic) data sources are combined. Individuals moral rights to control the use 
of personal information should accordingly increase over time. Beyond the inter- 
ests of the individual, ‘the nature of genetic information means that there is an 
obligation to accommodate the interests of the family as well as other groups in 
society and that of the population as a whole’ (p 131). For Kaye, informed consent 
is the ‘threshold requirement for the use of identifiable medical data in medical 
research practice and the privacy law of the European Union (p 118) (specifically 
European Directive 95/46/EC). But this needs to be supplemented with a number 
of other mechanisms. One suggestion is regularly to seek renewed consent from 
the individuals involved. Another is to have some participants sit on bodies with 
decision-making powers regarding research using the collections. 

This brief summary of three chapters highlights some of the reflections and 
arguments concerning the weaknesses of current practice. But how convincing 
are they? Legally, it is not clear that current practice is in quite the difficult posi- 
tion suggested. Under UK and European Data Protection legislation, personal 
data must only be processed ‘fairly and lawfully’. This requires the data controller 
to meet a condition of Schedule 2 and 3 of the Data Protection Act 1998. 
Where possible the data controller should ask data subjects for their explicit con- 
sent before processing their personal data. Where consent has not been given, it is 
permissible to process health data if the processing meets other relevant condi- 
tions in Schedule 2 and 3. UK Biobank plans to take a detailed consent from par- 
ticipants. The question then resolves itself into the validity of generic and 
enduring consent. While some rights~based perspectives may question its validity, 
it is far from clear that the law itself does. 

Nor is it clear that politically and sociologically there is quite the problem sug- 
gested. One of the reasons given for the need to shake up existing practices is a 
crisis of trust in medical research and practice. It is also suggested that genetic data 
is uniquely sensitive. Tutton himself (pp 31—2) recognises that the former may not 
be true, while in her chapter Helen Busby discusses the fact that in a fairly typical 
study participants did not see genetic data as especially significant. Indeed, for 
many the photographs taken of a skin condition they had were seen as far more 
worrying and invasive. Busby goes on to make the interesting observation that 
the contemporary vogue for emphasising lay knowledge (which shares a similar 
root to the idea that participant involvement in ‘governance’ arrangements is 
necessary to address defects in current practices) has obscured the problem. of par- 
ticipants having unreal expectations of what research projects will do for them, 
which is a product of the imbalance of expertise in the knowledge that mat- 
ters—the science. But another observation would be that most participants really 
do not share the concerns raised or have the desire to ‘participate’. This is sup- 
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ported by work conducted for UK Biobank by the School of Health and Related 
Research at the University of Sheffield: ‘individuals who are most likely to be 
interested in UK Biobank are more likely to want individual feedback, consent 
just at the start, and for information to continue to be used after withdrawal (with 
or without the DNA being destroyed)’ (SCHARR: Public attitudes to participating in 
UK Biobank, p 113). Crudely put, they are happy to be passive and altruistic, but 
may want information and feedback at the start. 

Some of the authors in this book find it hard to disguise their disappointment 
with the attitudes of real participants, who fail to match up to the desired ideal. 
Hoeyer suggests that the reason people pay little or no attention to the details of 
consent forms is that they positively want to resist taking responsibility for what 
is done with their material. He suggests that they should be pushed to take a 
stance. In her chapter on ‘Public Consent or “Scientific Citizenship”, Sue Weldon 
goes a step further and suggests that real life participants should not be seen as 
exemplifying public ‘participation’ precisely because they have no real control over 
the project and often do not aspire to do so. Like the environmental campaigner 
speaking on behalf of the public in the debate on GM crops, Weldon looks to a 
group of motivated individuals to bring about the democratisation of science’ in 
this area. 

This book does engage with what are real difficulties for current practice. But it 
must be said that some of the arguments and conclusions may be informed by a 
range of critical perspectives essentially unconnected to the reality of scientific 
practice and the concerns of many or most participants in it. 


John Gillott* 


Karen Yeung, Securing Compliance: A Principled Approach, Oxford: Hart 
Publishing, 2004, 284pp, hb £35.00. 


In Securing Compliance: A Principled Approach, Karen Yeung seeks to take debates on 
regulatory compliance in a new direction. Compliance scholarship to date, she 
argues, has been dominated by two main approaches. One is sociological, invol- 
ving detailed empirical examination of compliance practices in particular regula- 
tory settings. The other, and more recent, approach is normative, but also built on 
empirical foundations and technocratic in nature. Its concern, typified by Ayres 
and Braithwaite's celebrated ‘pyramid of enforcement’ model (Responsive Regula- 
tion: Transcending the Deregulation Debate (Oxford UP, 1992)), is to prescribe the opti- 
mal mix of regulatory strategies to ensure effective regulation. For Yeung, both 
approaches are unsatisfactory because — in contrast to debates over regulatory 
goals — neither pays sufficient attention to questions of legitimacy. Instead, there- 
fore, she advocates a principled approach to the analysis and evaluation of regula~ 
tory compliance practices, which draws on both administrative law and (more 
unusually) criminal law traditions to develop a framework of governing values. 
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This reflects two key strands in her argument. The first is that regulatory enforce- 
ment (and she is concerned only with public enforcement of state regulation) is an 
exercise of public power which ought to be subject to the usual constitutional 
constraints on the use of discretionary and coercive powers. The second strand 
questions the sharp distinction drawn both in academic debates and policy pre- 
scription between ‘traditional crimes’, on the one hand, where the relevant under- 
pinning values are explicitly and vigorously contested, and ‘regulatory offences, 
on the other, where these issues are ignored. 

Yeung’ study was originally inspired by controversy generated by the enforce- 
ment strategy adopted by the Australian Competition and Consumer Commis- 
sion. Accordingly, Australian competition law provides the concrete examples of 
compliance practices which are discussed and evaluated in the book. However, 
most of the discussion proceeds on a more abstract level, focusing on three com- 
pliance practices which arise in a variety of regulatory settings: quantification of 
regulatory penalties; negotiated penalty settlements; and administrative settle- 
ments (such as regulatory warnings or advice, or undertakings by regulated par- 
ties, in lieu of formal enforcement action). Thus, Yeung’s ‘principled approach’ is 
intended to be of general relevance to the analysis and evaluation of regulatory 
compliance. 

The values which she considers relevant in determining the appropriateness of 
these regulatory practices fall into two categories. First, she concedes that effec- 
tiveness is the primary regulatory value. Thus, prima facie, the enforcement strategy 
should be chosen which is most likely to ensure compliance with regulatory 
goals, though she argues that effectiveness should be understood as a cluster of 
sub-goals (efficiency, clarity, predictability, flexibility, responsiveness and timeli- 
ness) which may themselves compete. This is one way in which she considers 
Ayres and Braithwaite’s approach to compliance to be too crude. More impor- 
tantly, however, she argues that effective compliance should be constrained by a 
second set of values (though whether the values are in fact consistent or inconsis- 
tent with effectiveness will depend on the particular context). These values, which 
may be loosely.categorised as “Rule of Law’ values, are that regulatory implemen- 
tation should be: authorised by law; certain and stable; accountable and transpar- 
ent; procedurally fair; and proportionate, consistent and rational. 

_ Yeung’ discussions of her chosen compliance practices are wide-ranging, care- 
fully argued and interesting. Thus, in considering the correct approach to the 
quantification of regulatory penalties, she draws upon theories of punishment to 
support her argument that regulatory offences and traditional crimes are situated 
along a continuum of wrong-doing, rather than being conceptually distinct. In 
relation to negotiated penalty settlements, she analyses the distinction between 
civil and criminal law, again to support her argument that bargaining in the reg- 
ulatory context is open to some of the same objections as bargaining in the crim- 
inal context. Finally, in relation to administrative settlements, she turns her 
attention to the responsive regulation’ literature, challenging the assumption that 
the choice between punitive or persuasive regulatory strategies depends purely on 
their relative effectiveness. In each case, she concludes that the effective use of these 
strategies may put particular constitutional values under strain. The imposition of 
regulatory penalties which are sufficiently severe to deter non-compliance may 
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contravene the principle of proportionality. Negotiated penalty settlements tend 
to promote regulatory efficiency, responsiveness and effectiveness, but are open to 
criticism on grounds of lack of transparency and procedural unfairness. Adminis- 
trative settlements may enable the achievement of a wider range of regulatory 
goals than adjudicative processes, but offend against values of due process, trans- 
parency, accountability and substantive fairness. Similarly, when she turns her 
attention to the use of these various compliance practices in the context of Aus- 
tralian competition law, she concludes that while they largely satisfy the strict 
requirements of legality, it is doubtful whether they give adequate expression to 
the thicker concept of legality embodied in constitutional values. 

When it comes to finding ways to resolve these conflicts, however, Yeung’s 
conclusions become rather vaguer. Though she argues that effectiveness must 
eventually give way to constitutional legitimacy, it is less clear when and how this 
is to be determined. This uncertainty is partly due to her acceptance of the fact that 
conflicts between regulatory goals can only meaningfully be resolved in particu- 
lar contexts. But, more fundamentally, she attributes it to the difficulties involved 
in identifying the legal character of regulatory penalties: they are, she claims, 
hybrid in character, sharing characteristics of both deterrence and retribution, 
and of civil and criminal sanctions. What is needed, she argues is ‘to develop a 
distinctive “middle-ground jurisprudence” reflecting a set of norms that are cap- 
able of facilitating the pursuit of regulation’s collectivist goals, yet ensuring that 
constitutional values that limit the exercise of state power are given adequate 
expression? (p 251) This in turn means that: ‘[t]o the extent that [regulatory 
wrongs] resemble traditional crimes, the greater the emphasis that may appropri- 
ately be placed on constitutional values. But to the extent that they resemble pri- 
vate or “civil” wrongs, the greater the emphasis that may appropriately be placed 
on regulatory goals in securing effective outcomes’ (p 258) This, however, seems 
more like a statement of the problem to be resolved than a useful solution to it, 
and indeed Yeung acknowledges the substantial scope for dispute that it permits. 

On one level, the lack of any clear solutions to the dilemmas that may arise in 
regulatory enforcement practice is not important to the book’s success, since Yeung 
emphasises that her aim is to encourage debate about the values that should be given 
expression within the regulatory implementation process, rather than to defend a 
particular value framework. Thus, she does not claim that the liberal framework 
she employs is the only or even the best one, and it is fair to say that the relevance 
of these values to the analysis of regulation is asserted rather than justified. 

Nevertheless, Yeung’s apparent unwillingness to enter into a robust defence of a 
set of substantive judgments about the legitimacy or illegitimacy of regulatory 
enforcement practices could be problematic. This is because it is perhaps sympto- 
matic of the reasons why her argument may fail to convince those of us who are 
inclined to be sceptical about claims that regulators are acting illegitimately or 
oppressively — those of us who tend to regard, say, Ernest Saunders as a cynical 
fraudster, prepared to use any means available to avoid the punishment due to 
him, rather than the unfortunate victim of a human rights violation at the hands 
of an over-mighty state. To be more specific it is not only the Rule of Law values 
that Yeung discusses that are liberal in origin, but also the assumptions underpin- 
ning the book as a whole. In particular, it is not clear that someone with an alter- 
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native set of values would perceive the relationship between legitimacy and effec- 
tiveness in the same way. These might be seen, for instance, as mutually dependent 
rather than conceptually distinct, and mutually supportive rather than potentially 
antagonistic. Thus, it might be argued that questions of legitimacy cannot be con- 
sidered separately from questions of effectiveness, and that constraints on regula- 
tory power are important for prudential reasons, precisely because of their 
contribution (at least in the long term) to the effective pursuit of regulatory goals. 
Moreover, this approach might provide a more fruitful means of resolving appar- 
ent conflicts between legitimacy and effectiveness, though judgments would still 
have to be made in context. 

For this reader, then, the essential problem with Yeung’s analysis is not her claim 
that questions of legitimacy should be given more prominence in discussion of 
regulatory enforcement. Rather, and somewhat ironically, it is that, in making 
this claim, she pays insufficient attention to the sociological context in which reg- 
ulation takes place. In particular, she gives insufficient weight to what are probably 
the two key lessons to be drawn from empirical studies of regulation. The first 
relates to the distribution of power between regulators and regulated, and the 
second to the capacity of formal law to influence day-to-day regulatory deci- 
sion-making. It is not that Yeung is unaware of these issues, more that she does 
not fully acknowledge the problems they present for the liberal perspective. 

As regards the former, for instance, Yeung acknowledges in places that regula- 
tory offenders are often powerful corporations which are therefore not easily bul- 
lied by regulators into accepting unfavourable regulatory settlements. However, 
regulatory scholarship would tend to suggest that regulated companies are not 
merely as powerful as regulators, but sometimes more powerful, holding mono- 
polies of resources (such as information) that are essential to effective regulation. 
Hence, under-regulation is at least as serious a problem as over-regulation. It is 
precisely this relative weakness of the state as regulator that makes questions of 
legitimacy — a reputation for fair dealing — a vitally important regulatory re- 
source. But equally an over-scrupulous insistence upon adherence to strict stan- 
dards of constitutional propriety may tilt the balance of power too far in favour of 
the regulated at the expense of those that regulation exists to protect. 

Similarly, Yeung does not adequately confront the significance of the fact that 
regulatory offenders are often (though not always) corporations rather than indi- 
viduals. In making her argument that regulatory offences are not categorically 
distinct from traditional crimes, she focuses on the fact that there is no necessary 
difference in the degree of moral opprobrium attached to them. However, the key 
issue, surely, is whether there is any distinction in the moral status of the offender. 
For example, in condemning the use of strict liability for regulatory offences, 
Yeung criticises the reliance on pragmatic justifications by writers such as 
Anthony Ogus: 


In his view, proof of the mental states of intention, recklessness or negligence can 
impose prohibitively high administrative costs, so that dispensing with the require- 
ment of proof of fault is justified. But such reasoning is lamentable. It cannot be right 
that pragmatic considerations of economy and expediency simply outweigh moral 
objections without pause to consider the strength of those moral objections. (p 84). 
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However, Yeung herself makes no more than passing reference to the very serious: 
practical and conceptual difficulties entailed in requiring proof of corporate mens 
rea, nor does she consider whether legal persons ought to’ be accorded ‘the same 
moral status as natural persons. She may be correct to argue, for instance, that 
‘the moral worth and autonomy of citizens in a liberal democratic society 
demands adherence to the principle of proportionality, so that encroachment on 
individual liberty and freedom cannot simply be traded off in the ordinary social 
-calculus in order to further the general welfare? (p 88) But corporate personality is 
a legal privilege, not a natural right, which is itself justified on utilitarian grounds. 

In other words, to convince the sceptics amongst us that we ought to be con- 
cerned about the legitimacy of regulatory compliance practices, what is required is 
either convincing empirical evidence that perceptions of illegitimacy constitute a 
significant threat to regulatory effectiveness, ora serious normative defence of the 
liberal paradigm which faces head-on the potential objections based on the power 
and artificial nature of corporate offenders. Unfortunately, Yeung does neither. 

As regards the question of how realistic it is to expect constitutional values to 
penetrate into the heart of regulatory decision-making, again, Yeung acknowl- 
edges, when discussing administrative settlements, that the empirical record sug- 
gests that formal: procedural controls do not in practice ensure transparency, 
participation and accountability, since they tend to displace regulatory bargaining 
into more informal settings. But she does not seern to have a convincing answer 
to this problem, nor does she confront the wider implications this has for the 
operationalisation, and indeed the plausibility, of normative judgments about 

‘the acceptability or otherwise of particular regulatory practices. 

In fact, one of the most striking things about the book is its profoundly law- 
yerly character. One reading of Yeung’s project would be as an attempt to embrace 
regulation — often regarded as not really being ‘proper law’ — in the mainstream of 
legal analysis. Thus, she relies on the approximation of regulatory offences to the 
pre-existing categories of criminal and civil. law to do most of her normative 
work for her. Of course, this begs the question whether these categories are 
really robust enough to do this job and it might well be thought that Yeung’s 
analysis works better as an exercise in deconstruction, telling us more about 
the limits of legal liberalism, than about the rights and wrongs of regulatory 
compliance practices. 

Nevertheless, despite these criticisms, Securing Compliance is a novel and 
thought-provoking contribution to the regulatory compliance literature. It will 
be interesting to see how many other compliance scholars rise to Yeung’s challenge 
to give issues of legitimacy the attention they deserve. 


Aileen McHarg* 





*University of Glasgow 
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The Recasting of Insolvency Law 
Vanessa Finch“ 


Over the last decade corporate insolvency laws and processes have changed in two important 
ways. There has been a philosophical shift away from ex post responses to corporate crises and 
towards influencing the way that corporate actors manage the risks of insolvency ex ante. In addi- 
tion, there has been a revision of insolvency roles so that participants in corporate and insolvency 
processes are increasingly encouraged to see corporate decline as a matter to be anticipated and 
prevented rather than responded to after the event. In this development turnaround specialists 
have gained a new prominence. These are changes that reflect broader social and governmental 
trends to audit performance more actively and to see issues in terms of needs to manage risks. 
Such developments are important for corporate and insolvency lawyers — they recast a host of 
issues within new framing assumptions and they force a re-thinking of corporate insolvency law’s 
challenges and agendas. 





Over the last decade corporate insolvency law and processes have changed in a 
number of ways, some subtle some less so. Most dramatically, the Enterprise Act 
2002 has replaced administrative receivership with administration as the govern- 
ment-favoured way of dealing with ailing companies.’ Such changes have accu- 
mulated, along with developments in corporate law and governance, so that, five 
years into the millennium, it can now be asked whether we are seeing a recasting 
of insolvency law and practice — one that is manifest in two deep-seated develop- 
ments. The first of these can be typified as the adoption of new philosophical 
underpinnings and the second as a recasting of insolvency’s actors (in the theatri- 
cal sense) so that they are given revised roles. 

This article presents the argument that a recasting of both philosophies and 
actors is taking place. It will be contended, first, that a fundamental philosophical 


* Reader in Law, London School of Economics and Political Science. I would like to thank the follow- 
ing for their comments on this article: Judy Day, Rob Baldwin and the anonymous MLR referees. 


1 See eg I. Fletcher, ‘UK Corporate Rescue: Recent Developments ~ Changes to Administrative 
Receivership, Administration and Company Voluntary Arrangements — The Insolvency Act 
2000, The White Paper 2001 and the Enterprise Act 2002’ (2004) 5 EBOR 119; S. Frisby, In Search 
of a Rescue Regime: The Enterprise Act 2002’ (2004) 67 MLR 247, V. Finch, ‘Re-Invigorating 
Corporate Rescue’ [2003] JBL 527; S. Foster, “Enterprise Act 2002: Changes to Corporate Insol- 
vency’ [2003] 5 Ins Law 174; S. Rajani, ‘The Enterprise Act 2002: outline of changes to insolvency 
law’ [2003] IL & P 160; M. Phillips and J. Goldring, ‘Rescue and Reconstruction’ (2002) Insol Intell 
75. 
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change is now occurring so that the law, in combination with corporate and 
creditor practice, is moving from a focus on ex post responses to corporate crises 
to one that increasingly involves influencing the ways that corporate actors 
manage the risks of insolvency ex ante. This movement, it will be maintained, is 
consistent with those increasing appetites to audit and to risk manage that are to 
be observed more generally across public and private sector activities. Second, it 
will be argued that, in parallel with such a philosophical shift, there is occurring a 
revision of insolvency roles so that participants in corporate and insolvency 
processes are becoming more encouraged and inclined to see corporate disasters 
as matters to be anticipated and prevented rather than to be responded to after 
the event.” 


RECASTING THE PHILOSOPHY 


From at least the time of the Cork Report commentators on insolvency processes 
have stressed that the furtherance of rescue demands that interventions from out- 
side troubled companies should take place at the earliest opportunity.’ Now, how- 
ever, we may be seeing the start of a shift that institutionalises anticipatory 
approaches to corporate troubles. 


Legislative changes 

The Enterprise Act 2002 effected a significant change of stance in introducing a 
number of reforms that were designed to assist troubled companies and to do so 
by fostering a rescue culture.* As noted, it replaced the regime of administrative 
receivership with provisions that gave pride of place to the new administration 
procedure and it also ring-fenced a set portion of funds for the benefit of unse- 
cured creditors? The Enterprise Act did more, however, than further rescue. It 














2 On the case for considering the roles of different institutions in insolvency law and procedures see 
J. Westbrook, ‘The Globalisation of Insolvency Reform’ (1999) NZLR 401, 413. 

3 See eg the Cork Committee, Report of the Review Committee on Insolvency Law and Practice (Cmnd 
8558, 1982) Chapter 9; Sir Kenneth Cork, Cork on Cork (London: Macmillan, 1988) ch 10. On 
distinguishing ‘traditionalist’ insolvency scholars (who see insolvency law as unrelated to 
‘healthy-state’ corporate behaviour) from ‘proceduralists’ (who ‘worry intensely about how rules 
in bankruptcy affect behaviour elsewhere’) see D. Baird, ‘Bankruptcy’s Uncontested Axioms’ 
(1998) 108 Yale LJ 573. 

4 On the rise of the ‘rescue culture’ in the UK see M. Hunter, “The Nature and Functions of a Rescue 
Culture’ [1999] JBL 49; A. Belcher, Corporate Rescue (London: Sweet and Maxwell, 1997); V. Finch, 
Corporate Insolvency Law: Principles and Perspectives (Cambridge: CUP, 2002) ch 6; B. Carruthers and 
T. Halliday, Rescuing Businesses: the Making of Corporate Bankruptcy Law in England and the United 
States (Oxford: Clarendon, 1998). On the primacy of rescue objectives under the Enterprise Act 
2002 see Frisby, above n 1, and the Secretary of State for Trade and Industry's statement at HC Deb 
col 5310 April 2002 (P. Hewitt). On the link between new world-wide concerns with rescue and a 
growing awareness that global financial waves can distress even fundamentally sound enterprises 
see Westbrook, above n 2, 403. 

5 On the new administration procedure as a rescue procedure see n 1 above and V. Finch, ‘Control 
and Co-ordination in Corporate Rescue’ (2005) Legal Studies (forthcoming) — but on the same 
procedure as a route to winding up see A. Keay, ‘What Future for Liquidation in the Light of the 
Enterprise Act Reforms?’ [2005] JBL 143; L. Linklater, ‘New Style Administration: A Substitute 
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encouraged those involved with potentially troubled companies to think about 
insolvency risks in advance of the final crisis — to manage such risks ex ante rather 
than ex post. 

The timescales set up by the Enterprise Act have this effect. The administrator 
must present proposals to creditors within eight weeks of his appointment and 
must commence a creditors’ meeting within ten weeks of the administration's 
start.° This means that the party that is going to appoint an administrator — which 
will usually be the bank that holds a qualifying floating charge’ — will have to be 
in a position to inform the administrator about the company, its businesses, pro- 
spects and risks at the very earliest stages of the administration process. This is not 
least because the notice appointing an administrator must be accompanied by a 
statement by the administrator that, inter alia, he consents to the appointment 
and that ‘in his opinion the purpose of the administration is reasonably likely to 
be achieved’.® When, accordingly, a bank is faced with a troubled debtor company 
and approaches a potential administrator, it is likely to be made very clear to the 
bank that such a statement will not be forthcoming unless the administrator is 
supplied with all of the information that is needed in order to evaluate the pro- 
spects of achieving the purpose of the administration.” 

For the bank this is no small matter. If it has loaned funds to a number of com- 
panies and a proportion of these are liable to encounter some financial difficulties 
at some time in their corporate lives, it will have an incentive to institute monitor- 
ing procedures that, in an ongoing manner, will place it in a position that allows it 








for Liquidation?’ (2005) 26 Co Law 129. On reforms dealing with administrative receivership and 
the ring fenced fund see Insolvency Act 1986, ss 72A, 72B-72G; Insolvency Act 1986, Schedule B1 
(introduced by Enterprise Act 2002, s 248(1) and (2)); Insolvency Act 1986, s 176A; Insolvency Act 
1986 (Prescribed Part), Order 2003 SI 2003/2097. Note that the ‘old’ administration procedure 
survives in relation to a number of categories of public-utility company and to building societies 
~ Enterprise Act 2002, s 249. ‘Old’ administration also survives where an administration order 
petition was presented to the court before 15 September 2003 (SI 2003/2039, art 3(2)). 

6 See para 52 of Schedule B1 to the Insolvency Act 1986. Para 52(1) sets out exceptions from these 
requirements. Thus, for example, where the administrator thinks there will be no return to unse- 
cured creditors (apart from the prescribed (ring fenced) part — see n 13 below), then he does not 
have to call a meeting of creditors — unless asked to do so by at least ten per cent of the unsecured 
creditors. Hereafter references to Paragraphs in Schedule B1 will be referred to as ‘Para. . ?. 

7 ie per para 14 of Schedule B1. After the Enterprise Act 2002 there are three methods by which a 
‘new’ administrator can be appointed: by the court on the application of the company, its directors, 
one or more of the company’s creditors or by a combination of these parties ~ para 12; out of court 
on the application of the holder ofa qualifying floating charge — paras 14-15; and out of court on the 
application of the company or the company’s directors — para 22. 

8 Para 18. ; 

9 The Enterprise Act 2002 replaced the alternative purposes of the old administration regime under 
the Insolvency Act 1986 (former) Part II with a hierarchy of objectives: all ‘new’ administrations 
(whether instituted by court order or out of court) have the same statutory objectives: Para 3(1) — 
The administrator of a company must perform his functions with the objective of (a) rescuing the 
company as a going concern, or (b) achieving a better result for the company’s creditors as a whole 
than would be likely if the company were wound up (without first being in administration), or 
(c) realising property in order to make a distribution to one or more secured or preferential cred- 
itors. In paragraphs 3(1), (2), (3) and (4) there is repeated emphasis on the interests of ‘the company’s 
creditors as a whole’ — see L. Sealy and D. Milman, Annotated Guide to the Insolvency Legislation 
(London: Sweet and Maxwell, 2"¢ revised 7™ ed, 2004). On the paragraph 3 ‘hierarchy’ of objec- 
tives see Phillips and Goldring, above n 1, 76; Finch, above n 1 and n 5. 
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potentially to instruct an administrator at very short notice. Those monitoring 
procedures are likely to involve analysing and up-dating information that is sup- 
plied by the debtor company in compliance with lending conditions that require 
the company to keep the bank appraised of the former’ financial position, its pro- 
spects and business risks.” The bank, moreover, is liable to demand that the 
debtor company should identify any business risks that are potentially threatening 
to the company and to state what is being done to manage those risks. The overall 
effect can be expected to be a driving forward of both a new awareness of insol- 
vency risks and a new rigour in dealing with these before the company’s position 
becomes terminal. 

It might be responded that too much is being made of a modest reform here and 
that the banks monitored their debtors long before the Enterprise Act 2002 came 
on to the scene.” That, however, would be to understate the effect of the Enterprise 
Act. The imposition of new timeframes for action in that Act means, as indicated, 
that incentives to monitor are given a new urgency. The Enterprise Act, moreover, 
did not merely institute new time pressures. Under the former regime of adminis- 
trative receivership the bank that loaned funds under the security of a floating 
charge operated in something of a comfort zone. It knew that if the company 
entered troubled waters it could enforce its security quickly by appointing an 
administrative receiver who would act entirely in the interests of the bank so as to 
realise assets, if necessary, and settle the debt. The ‘new’ administration procedure, 
established by the Enterprise Act, replaced administrative receivership as the process 
for enforcing floating charges.” It still placed the banks in a strong position relative 
to unsecured creditors” but it brought changes that the banks would not necessarily 
welcome. First, in contrast with receivership, it provided that administrators should 
act in the interests of the company’s creditors as a whole" and, second, it set down 
inclusive procedures and enforcement provisions that ensured that the interests of 
creditors as a whole would be taken into account and protected when the adminis- 
trator took decisions or made judgements about the company’s prospects.” 








10 SeeJ. Day and P. Taylor, ‘The Role of Debt Contracts in UK Corporate Governance’ (1998) 2 Jour- 
nal of Management and Governance 171. 

11 On bank monitoring see J. Armour and S. Frisby, ‘Rethinking Receivership’ (2001) 20 OJLS 23. 

12 The replacement is subject to six exceptions — see Insolvency Act 1986, ss 72B-G, Transactions that 
predate the implementation of the EA 2002 (September 15, 2003) will still allow holders of qua- 
lifying floating charges (QFCs) both to appoint administrative receivers and to block the appoint- 
ment of an administrator. 

13 Though see Enterprise Act 2002, s 252 which inserted a new s 176A into IA1986 to ring-fence, for 
the benefit of unsecured creditors, a prescribed proportion of funds otherwise available for distri- 
bution to the holders of floating charges. See also Insolvency Act 1986 (Prescribed Part), Order 
2003 SI 2003/2097. On whether, on the wording of s 176A, a floating charge holder with an unse- 
cured balance is entitled to participate in the prescribed part, see G. McPhie, ‘New Legislation’ 
(2004) Recovery (Autumn) 24.: the Insolvency Service is of the view that the floating charge holder 
is not so entitled. 

14 Para 3(2). On (administrative) receivers’ liability and accountability see Medforth v Blake [1999] 3 
AL ER 97, [1999] BCC 771, Silven Properties Ltd v Royal Bank of Scotland ple [2003] BCC 1002, [2003] 
BPIR 1429; G. McCormack, ‘Receiverships and the Rescue Culture’ [2000] CFILR 229; Finch, 
above n 4, 245~248,249--252, 

15 On inclusiveness and challenges to the administrator see paras 49-58, 74 and 75. 
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For the banks these changes brought significant new challenges. The banks 
interests fell to be protected in the face of inclusive procedures that gave all of 
the company’s creditors a voice. These procedures were, as a result, potentially 
drawn out in operation and were also capable of leading to legal attacks on a num- 
ber of fronts."° The administrator’ statutory objectives were set out in a complex 
series of contingently-phrased sub-sections that did little to assuage bankers’ fears 
that administrators would be too bogged down in procedural constraints and liti- 
gation to be able to protect the banks interests effectively.” These challenges argu- 
ably created new needs for the banks to work harder to maximise their potential 
control of the new administration process and to do so by engaging in anticipa- 
tory actions — notably by collecting more, better and earlier information on the 
company’s state of affairs and its prospects. The banks had gained incentives to 
follow the rugby playing advice to get your retaliation in first’. In this way the 
insolvency process was shifted in its focal concern — away from debt collecting 
and towards the management of insolvency risks. 

In reply to the above argument it might be contended that the Enterprise Act 
2002 may encourage the banks to take steps other than to increase their ex ante mon- 
itoring of companies. Thus, it might be forecasted that, daunted by the uncertainties 
and complexities of the 2002 Act, the banks may be induced to shift their lending 
practices away from using floating charge securities and towards more lending via 
fixed asset security.® The result of this, it might be suggested, would be a fragmen- 
tation of security as the floating charge loses dominance in favour of a mixture of 
lending arrangements. The overall effect, it could be contended, would be a 
diminution in incentives to monitor the activities of the debtor company.” This 
would happen, the argument runs, because it is the concentration of a company’s 
borrowing in a single credit arrangement that makes it worthwhile for the creditor 
to monitor the company’s behaviour — a scenario that was arguably fostered by the 
floating charge under pre-Enterprise Act arrangements. 

It may prove true that the Enterprise Act will produce some shift in lending 
arrangements but this shift will perhaps be insufficiently dramatic to produce 
what might be deemed a material fragmentation of security. What is likely to limit 
that fragmentation is the huge attractiveness (to companies and, in turn, to banks) 
of the floating charge as a way to raise finances that still leaves the company with 








16 The administrator is subject to a duty (under para 4) to perform his functions as quickly and effi- 
ciently as is reasonably practicable. Under paragraph 74(1) a creditor or member can challenge the 
administrator by claiming that he is acting or has acted or proposes to act so as to unfairly harm 
their interests. Paragraph 74(2) allows the same parties to mount a challenge on the grounds that 
the administrator is not performing his functions as quickly or as efficiently as is reasonably prac- 
ticable. Paragraph 75 allows misfeasance actions to be brought (by, inter alia, a creditor) against 
administrators and the company does not have to be in liquidation for such an action to be com- 
menced. 

17 See para 3 and n 9 above. See also the discussions in eg Frisby, above n 1; Finch, above n 1 and n 5; 
British Bankers Association, Response to the Report by the Review Group on Company Rescue and Busi- 
ness Reconstruction Mechanisms (2000) and Response by the BBA to the Insolvency Service White Paper, 
Insolvency A Second Chance (2001). 

18 See D. Prentice, ‘Bargaining in the Shadow of the Enterprise Act 2002’ (2004) 5 EBOR 153. 

19 On creditor concentration’ and its encouragement of monitoring see Armour and Frisby, above n 
11. On the limitations of the ‘concentrated creditor theory’ see Finch, above n 4, 255-260. 
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the flexibility to move its assets around in the course of business.” It is that attrac- 
tiveness, when combined with the challenges imposed on the banks by the Enter- 
prise Act, which is likely to underpin new concerns to monitor corporate 
activities in advance of any crisis. 


Corporate reporting 


Such concerns to monitor companies ahead of troubles stand to be reinforced by 
other changes in corporate procedure, notably in reporting requirements through 
the introduction of the Operating and Financial Review (OFR).” This develop- 
ment had its origins in the work done by the DTI’s Company Law Review 
Steering Group which issued its Final Report in 2001.” In 2004 the Trade and 
Industry Secretary, Patricia Hewitt, made it clear that for the 1290 quoted British 
companies, the issuing of OFRs alongside annual reports would be mandatory. 
Regulations impose the requirement for financial years beginning on or after 1 
April 2005.” The importance of the OFR in insolvency terms lies in its potential 
effect in furthering processes in which company directors not only manage 
serious risks but also disclose to stakeholders how they are managing such risks. 
This emphasis on managing and controlling risk, the foundations of which 
were laid by the Turnbull Report,“ goes a significant step further than the 
Cadbury Code on Corporate Governance of 1992, which established the 














20 On the value of the floating charge see Cork Report, para 104. In a study by Franks and Sussman 
more than 80 per cent of all client companies involved in the study had a floating charge held by 
the bank — see J. Franks and O. Sussman, The Cycle of Corporate Distress, Rescue and Dissolution: A 
Study of Small and Medium Size UK Companies, IFA Working Paper 306 (2000), 3. 

21 On the OFR. see Company Law Review Steering Group (CLRSG), Modem Company Law for a 
Competitive Economy: Developing the Framework, Final Report (London: DTI, 2001) ch 5; White Paper, 
Modernising Company Law (CM 5553, 2002); DTI, Draft Regulations on the Operating and Financial 
Review and Directors’ Report ~ A Consultative Document (May 2004); Operating and Financial Review and 
Directors’ Report Regulations ~ Government Response to Public Consultation (December 2004). See also 
L. Roach, ‘The Legal Model of the Company and the Company Law Review’ (2005) 26 Co Law 98; 
News Digest, ‘Hewitt Announces Key Changes to OFR after Consultation’ (2005) 26 Co Law 120. 

22 See CLSRG, Final Report (2001) Chapter 5 (ibid); CLRSG, Completing the Structure (London, DTI, 
2000) ch 3. See also the White Paper, Modernising Company Law (2002) (ibid) which provided draft 
clauses for a Companies Bill containing framework provisions for an OFR. 

23 See The Companies Act 1985 (Operating and Financial Review and Directors’ Report etc) Reg- 
ulations 2005 (SI 2005/1011) (hereafter ‘OFR Regulations 2005’). For the regulation making 
power see the Companies Act 1985, s 257(2). 

24 See Internal Control: Guidance for Directors on the Combined Code (ICAEW, 1999). The Turnbull Working 
Party was established by the ICAEW to provide guidance to assist listed companies in implement- 
ing the internal control requirements of the Combined Code (1998)). In 2004 the Financial Report- 
ing Council set up a review of the Turnbull guidance on internal control and risk management. The 
review was chaired by Douglas Flint, Group Finance Director of HSBC, and in 2005 produced 
revised guidance intended to take effect for accounting periods commencing on or after 1 January 
2006. 

25 Report of the Committee on the Financial Aspects of Corporate Governance (December 1992). Other 
guidelines also demand that boards identify risks to the company’s value and state how these are 
managed —see the Association of British Insurers’ Disclosure Guidelines on Social Responsibility 
— ABI, Investing in Social Responsibility: Risks and Opportunities (London: 2001) Appendix 1 (dealing 
with risks from social, ethical and environmental considerations). See J. Parkinson, ‘Disclosure 


718 © The Modern Law Review Limited 2005 


Vanessa Finch 





principle that senior managers are responsible for the maintenance of an internal 
control system.” 

The OFR involves mandatory reporting on the key factors that drive the past, 
present and future performance of the company. The OFR Regulations 20057 
make it clear that the OFR should contain a balanced and comprehensive analy- 
sis, consistent with the size and complexity of the business, of: 


— The development and performance of the business of the company during the 
financial year. 

— The position of the company at the end of the year. 

— The main trends and factors underlying the development, performance and 
position of the business of the company during the financial year. 

— The main trends and factors which are likely to affect the company’s future 
development/performance and position.”* 


This analysis should enable members to assess the company’s strategies and the 
potential for these to succeed. It should include, amongst other things, descrip- 
tions of the business, objectives and strategies of the company; the resources avail- 
able to the company; the principal risks and uncertainties facing the company; 
and the capital structure, treasury policies and objectives and liquidity of the com- 
pany. 

Other particular matters that may need to be dealt with include information 
about: environmental matters, employees and social and community issues; busi- 
ness relationships; and receipts from and returns to members. Financial and, 
where appropriate, other key performance indicators will be required.” 

Central to the OFR is, accordingly, a forward look at the risks and uncertainties 
that the company faces — one that is likely to take on board risks, opportunities 
and related responses in connection with such matters as: competition; changes in 
markets; customer/supplier dependencies; technological changes; financial risks; 
health and safety and environmental costs and liabilities. The OFR is likely also 
to look at programmes relating to: tangible and intellectual capital, brands, 
research and development and training.”° 





and Corporate Social and Environmental Performance: Competitiveness and Enterprise in a 
Broader Social Framework’ [2003] 3 JCLS 3, 6-11. 

26 SeeJ. Freedman, Accountants and Corporate Governance: Filling a Legal Vacuum (1993) 64 Poli- 
tical Quarterly 285; A. Belcher, ‘Regulation by the Market: The Case of the Cadbury Code and 
Compliance Statement’ [1995] JBL 321; ‘Compliance with the Cadbury Code and the Reporting 
of Corporate Governance’ (1996) 17 Co Law 11; V. Finch, ‘Board Performance and Cadbury on 
Corporate Governance’ [1992] JBL 581; ‘Corporate Governance and Cadbury: Self-regulation 
and Alternatives’ [1994] JBL 51. 

27 See also the DTT's Operating and Financial Review Working Group, The Operating and Financial 
Review: Practical Guidance for Directors (DTI, 2003). 

28 See OFR Regulations 2005, Part 3 (inserting new s 234AA after s 234A of Companies Act 1985) 
and new Schedule 7ZA of the Companies Act 1985. Failure to comply with OFR requirements is 
made a minimal offence. 

29 Companies Act 1985 Schedule 7ZA, paras 2—6. 

30 The text here is based on the prescribed contents of the OFR as set out in the CLRSG Final Report 
(2001) para 8.40. (See also CLRSG, Developing the Framework (2000) para 588) 
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It can be anticipated that companies may set out to comply with OFR 
requirements and to identify risks and describe risk management systems in dif- 
ferent ways. One group will ‘box-tick’ and confine themselves to ‘boilerplate’ 
reviews that offer a broad-brush identification of the main risks and uncertainties 
facing the company and its subsidiaries. A second group will go further and 
seek to comply with the OFR by identifying the main risks faced and the ways 
in which these are managed. A third group, however, will deal with OFR. 
quite differently. It will embrace the OFR as an opportunity to improve its per- 
formance by embedding its reporting and risk management systems within 
the general structure of management and decision-making within the 
company.” Companies in this group will seek to develop best practice methods 
so that their OFRs will not merely identify key business risks but will be 
able to isolate risks that potentially threaten the viability of the business and deal 
with these alongside other categories of serious and less serious risk. Such 
OFRs will describe how the various categories of risk are managed, how risk 
management systems are organised, evaluated, updated and reported on within 
management. They will describe how risk management responsibilities are 
allocated, information on risks is collected and disseminated and how out- 
sourced risks are dealt with. These OFRs will be used by leading companies to 
persuade stakeholders that the managers of the company are both able to identify 
any risks that threaten either the business, or its achievement of corporate objec- 
tives, and are able to manage the full array of risks in a systematic and auditable 
manner. 

The emergence of best-practice OFRs is liable to lead, in turn, to a new 
emphasis on managing insolvency risks in a more open and more preventative 
manner. This development is likely to be driven ahead as investors and the major 
lenders to companies — the banks — see the value of best-practice disclosures in 
informing them about both the risks their debtors are facing and the quality of 
their debtor companies’ managerial responses to such risks.” A key point here is 
that, although the OFR requirement only applies to quoted companies (of 
whom many will already produce reports on such lines), this institutionalisation 
of the OFR requirement may well encourage the banks to demand at least ele- 
ments of such reporting from a wider range of companies to whom they lend. 
The banks may thus be increasingly inclined to. use their lending power to insist 
that companies who borrow from them conform to processes akin to best practice 
OFR reporting. In doing so they will not only gain new stocks of information 
but they will sharpen their focus on how insolvency risks are managed. Another 
step away from debt collecting and towards a preventative philosophy will have 
been taken. 








31 The CLRSG reported that in its pilot studies all of the companies who prepared trial OFRs found 
that ‘the incremental cost of generating an OFR.. . . is not great and that the value of the additional 
material generated is significant’. (Final Report, paras 3.38, 8.31) 

32 The Financial Times commented‘ . . it is in companies’ interests to produce an insightful statement. 
There is a lot of investor pressure for this kind of information to be made available. In fact, almost 
half leading listed companies already produce such information although it may not be grouped 
under one heading in their annual reports’ (Financial Times Editorial, 26 November 2004) 
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That step, moreover, is reinforced by the Government’ response to the Enron/ 
WorldCom international accounting debacles.* This takes the form of the Com- 
panies (Audit, Investigations and Community Enterprise) Act 2004. This statute 
encourages a higher level of pre-insolvency scrutiny of corporate management by 
introducing a new rigour to directorial disclosures to auditors. Section 9 of the 
2004 Act inserts section 234ZA into the Companies Act 1985 to demand that 
directors state in their directors’ report that there is no ‘relevant audit information’ 
that they know of and which they know the auditors are unaware of. To such 
ends, directors must take all the steps that they ought to have taken as directors 
in order to become aware of any relevant audit information and to establish that 
the company’s auditors are aware of that information. Directors are to take those 
steps and make enquiries as required by their duty to exercise care, skill and dili- 
gence as assessed on a combined objective/subjective standard as specified in sec- 
tion 214 of the Insolvency Act 1986.°* The 2004 Act, moreover, makes directors 
criminally liable if they make a false statement of the above kind — if they knew 
(or were reckless that) it was false and if they failed to take reasonable steps to 
prevent the report from being approved. 

Section 234ZA will apply to directors’ reports from financial years beginning 
on or after 1 April 2005. This considerably enhances auditors’ powers of scrutiny 
and, regarding potential risks to companies, shifts the focus of attention further in 
advance of the point when such risks have turned into insolvency realities.” 


Monitoring directorial performance 


Increased attention to managerial performance and directorial business risk man- 
agement has also been encouraged by other changes. Thus a more intense spot- 
light has come to rest on directors as the Department of Trade and Industry 
(DTI) has stepped up its use of disqualification powers. A significant reform 
introduced by the Insolvency Act 2000 was the permitting of disqualification 
undertakings to be accepted by out of court agreement between a director and 
the Disqualification Unit of the Insolvency Service.*° The disqualifications 
involved are identical to those that would be imposed by a court and the stream- 











33 On reactions to Enron see S. Griffin, ‘Corporate Collapse and the Reform of Boardroom Struc- 
tures — Lessons from America?’ [2003] Ins Law 214. 

34 On Insolvency Act 1986, s 214 see eg A. Walters, ‘Enforcing Wrongful Trading: Substantive Pro- 
blems and Practical Disincentives’ in B. Rider (ed), The Corporate Dimension (Bristol: Jordans, 1998); 
S. Shulte, ‘Enforcing Wrongful Trading as a Standard of Conduct for Directors and a Remedy for 
Creditors’ (1999) 20 Co Law 80; R. Mokal, An Agency Cost Analysis of Wrongful Trading Pro- 
visions’ (2000) 59 CLJ 335. Finch, above n 4, 512-515. 

35 On governmental concerns to increase transparency and accountability generally in corporate 
operations see the White Paper, Company Law Reform (London, DTI, March 2005), especially chap- 
ter 3. 

36 See A. Walters, ‘Bare Undertakings in Directors’ Disqualification Proceedings’ (2001) 22 Co Law 
290; ‘Bare Undertakings in Disqualification Proceedings: a Postscript’ (2002) 23 Co Law 123; 
‘Directors’ Disqualification after the Insolvency Act 2000 — The New Regime’ [2001] Ins Law 
86; V. Finch, Corporate Insolvency Law, above n 4, 536, 548-9; Insolvency Act 2000 s 6 (introducing 
a new s 1A into the Companies Directors’ Disqualification Act 1986) Insolvency Act 2000 (Com- 
mencement No. 1 and Transitional Provisions) Order 2001 (SI 2001 No 766) (C27). 
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lined process offered by the 2000 Act has produced a dramatic rise in disqualifica- 
tions — from a little under 400 in 1995 to nearly 1400 in 2003-4 (of which 84 per 
cent were by way of undertakings)?” The purpose of disqualification has been 
seen as dual: to protect the public from the future activities of unfit directors and 
to deter misconduct ~ thereby encouraging standards of honesty and diligence in 
corporate management.” It is in more rigorous control of such diligence that the 
increasing scrutiny of pre-insolvency management can principally be seen. 

It has also been suggested that the Crown’ loss of its preferential status since 
September 2003” may put yet more monitoring pressure on directors. This loss, 
the argument runs, may make the Crown ‘increasingly vigilant in seeking to 
recoup some of this loss, possibly by funding actions against directors.*° In the 
face of the above kinds of pressure it is to be expected not only that many directors 
will feel that they are under ever more intense scrutiny but also that they will feel 
the need to respond to this by making more certain that they can justify the 
actions and judgements that they have effected. 


Bank strategies 


An additional respect in which insolvency law and practice has moved from a 
reactive towards an anticipatory philosophy has been in the approaches that the 
banks have adopted when lending to potentially troubled companies.“ The banks 
have long used the conditions of loan agreements to keep in touch with corporate 
performance and managerial behaviour. They have used negative covenants in 
which the borrower agrees not to undertake certain behaviour or change the busi- 
ness in specified ways. They have employed positive covenants to ensure that the 
borrower supplies the lender with a variety of information on a regular basis and 
they have used financial covenants (positive as well as negative) to regulate differ- 
ent aspects of financial performance such as gearing, liquidity, profitability or 
levels of borrowing or working capital.” Such conditions have given the major 
lenders a good deal of power to monitor corporate managers.” In the last decade, 





37 Insolvency Service Annual Report 2003-4, 15. 

38 See eg Lord Woolf MR in Re Blackspur Group ple v S of S forTiade and Industry v Davies [1998] 1 
BCLC 676; Re Bradcrown Ltd [2001] 1 BCLC 547. See further Finch, above n 4, 521-537. 

39 See Enterprise Act 2002, s 251. But on the limited deterrence and standard-setting effects of 
undertakings see Walters, above n 36, (‘Bare Undertakings’, 2001). 

40 See D. Leibowitz, ‘Cover Charge’ The Lawyer 10 November 2003. 

41 On banks and distressed companies see Franks and Sussman, above n 20. 

42 See Day and Taylor, above n 10, See further J. Day P. Ormrod and P. Taylor, ‘Implications for Lend- 
ing Decisions and Debt Contracting of the Adoption of International Financial Reporting Stan- 
dards’ [2004] JIBLR. 475; J. Day and P. Taylor, ‘Financial Distress in Small Firms: the Role Played 
by Debt Covenants and Other Monitoring Devices’ [2001] Ins Law 97, H. DeAngelo L. DeAn- 
gelo and K. Wruck, Asset liquidity, debt covenants and managerial discretion in financial distress: 
the collapse of L. A. Grear’ (2002) 64 Journal of Financial Economics 3; M. Harris and A. Raviv, 
‘Capital Structure and the Informational Role of Debt’ (1990) 54 Journal of Finance 32; C. Smith 
and J. Warner, ‘On financial contracting: an analysis of bond covenants’ (1979) Journal of Financial 
Economics 7. 

43 On the conditions under which lenders will deal with lending risks through monitoring as 
opposed to other methods (eg increasing security or raising interest rates) see G. Triantis and R. 
Daniels, ‘The Role of Debt in Interactive Corporate Governance’ (1995) 83 California L Rev 1073; 
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however, it is arguable that UK banks have adopted a newly organised and pro- 
active approach to their debtor relationships — one that seeks to respond to corpo- 
rate troubles at a far earlier stage of development than formerly. This approach is 
manifest in the increasing rigour with which the banks now attend to three 
things: early warning signals for corporate troubles; the quality of a company’s 
management (most notably its capacity to steer a path through troubles); and the 
company’s performance in managing the business risks it faces. 

New attention to early warning signals is founded on the more active monitor- 
ing of data. The British Bankers Association issued a Statement of Principles in 1997 
(revised in 2001).4* This document makes it clear that when banks lend to small and 
medium enterprises, they will normally agree what sort of monitoring informa- 
tion will be required. Included within that information will be a comparison of 
forecasts and actual results (based on a number of stated performance indicators) as 
well as details on how the company’s bank accounts are used. The banks now moni- 
tor such information on an ongoing basis and use it not only to place the debtor in 
a risk category” but also to provide early warning signs of trouble. There are, 
indeed, indications that lenders see the provision of early warning signals as far 
and away the main purpose of deploying covenants in loan agreements.*© When 
difficulties are signalled it will be usual to refer the company to an ‘intensive care’ 
unit of the bank — sometimes called a ‘Business Support Tean.” At this stage, the 
bank’s involvement becomes more active and may involve the appointment of an 
accountant to conduct an Independent Business Review (IBR). The bank and the 
debtor company will then agree a way forward after considering the recommenda- 
tions that emerge from the IBR. Companies in such circumstances are heavily reli- 
ant on the banks support and at this stage managers will have little choice but to 
accept the turnaround strategies initiated by the bank.” 

Turning from early warning signals to the control of management, there has 
been a similar movement towards pre-insolvency action. The approach of Bar- 
clays in the post-millennium period exemplifies this change. When a company 








S. Franken, ‘Creditor and Debtor Oriented Corporate Bankruptcy Regimes Revisited’ (2004) 5 
EBOR 64; T. Jackson and A. Kronman, ‘Secured Financing and Priorities Among Creditors’ 
(1979) 88 Yale LJ 1143; R. Scott, A Relational Theory of Secured Financing’ (1986) 86 Columbia 
L Rev 901; Finch, above n 4, 83-92, 

44 British Bankers’ Association (BBA), Banks and Businesses: Working Together When You Borrow - A State- 
ment of Principles (2001) (An up-dated version of the Statement of Principles is due in Spring/Summer 
2005). 

45 See A abi and Frisby, ‘Rethinking Receivership’ above n 11, 92-3 — ‘banks increasingly differ- 
entiate the riskiness of their borrowers, and charge accordingly’. The companies will pay a pre- 
mium rate (a) because they present higher insolvency risks and (b) to pay for the higher level of 
care that they receive from the bank. 

46 See Day and Taylor, above n 10, 183. 

47 See L. Otty, ‘Banking on the Managers’ (2002) Recovery (Winter) 12. 

48 Armour and Frisby, above n 11,92; BBA, above n 44, para 2.3. 

49 See Armour and Frisby, ibid, who comment (at 93): $. should bank support be withdrawn at this 
stage, the company would be insolvent in the ‘cash-flow’ sense’. (On cash flow and balance sheet 
tests and definitions of inability to pay debts see Finch, above n 4, 121-124) 

50 See Otty, above n 47 (Mr Otty was then Business Support Director at Barclays); J. Dewhirst, 
“‘Turnabout Tourniquet’ (2003) Financial World 56. The Royal Bank of Scotland set up a Specialised 
Lending Services Division in 1993 which focuses on restructuring, rescue and intensive care. 
More than 1000 companies are in the unit’ care at any one time and its head, Derek Sach, claims 
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is first introduced to a Barclay’s Business Support Team that unit will now focus 
increasingly on the quality of the management group and the need to help it to 
deal with the troubles confronting the company. This will involve, first, a struc- 
tured approach in assessing the strengths and weaknesses of the company’s man- 
agement and whether it is capable of meeting the challenges faced.” If changes are 
needed in that team, or if ‘skills or experience gaps’ need to be filled, then addi- 
tional or replacement personnel will be introduced through specialist suppliers.” 
This may involve bringing on board experts in rescue. As a leading rescue profes- 
sional commented: ‘Introducing the concept of turnaround professionals and 
helping to find the appropriate individual are becoming an increasingly impor- 
tant part of our solutions tool bag’.” Reference to such specialists is facilitated by 
the emergence of these providers within the market place (a matter returned to 
below) and a significant role is played, in this regard, by organisations such as the 
Society of Turnaround Professionals, Proturn and EIM Turnaround Practice.”* 
Once again the effect of this change is, in practice, to focus attention on an ear- 
lier stage of corporate troubles than ever before. It is a development driven, not 
least, by the concern of the large banks to use their monitoring skills to gain mar- 
ket advantage. As Barclays Chief Executive, Matt Barratt, said of the new atten- 
tion to managerial performance: “The ability to make good decisions regarding 
people represents one of the last reliable sources of competitive advantage’ 
Alongside such new attention to early warning signals and to management has 
come an increasing lender interest in the way that companies are dealing with 
risks. When Business Support teams become involved with a company’s manage- 
ment, or when Independent Business Reviews are carried out, a central task will 
involve identifying the key business issues and risks that have to be responded to. 
At such times the capacity of managers to recognise and to meet these challenges 
comes under review and a spotlight is placed on the risk management capabilities 
of the team of directors and senior managers in place. Banks and review teams 
will not, in such processes, confine their attention to assessing the probability of 
insolvency or of turnaround — they will be looking to see whether the managers 
in position can overcome the company’s troubles on their own or whether they 
need active assistance to manage the risks at issue. This, once more, involves a 
newly proactive approach in dealing with the prospect of corporate insolvency. 
There may be some evidence, moreover, that a considerable amount of insol- 
vency-telated work is now being done at such earlier stages in corporate troubles. 
Armour and Frisby, for example, reported in 2001, that, in their survey of a num- 
ber of accountants, banks and lawyers who were regularly involved in receiver- 


that the Division returns around 80 per cent of businesses back to good health — see Financial Times, 
31 January 2005, 24. 

51 Otty, ibid, 12. 

52 eg FD Direct or Proturn Executive in Barclays case ~ see Otty, ibid. 

53 Otty, ibid, 12. . 

54 The Society of Turnaround Professionals was established by R3 (the Association of Business 
Recovery Professionals) — see “Turnaround Talk’ (2001) Recovery (September). On the work of 
the turnaround specialist see R. Bingham, ‘Poacher Turned Gamekeeper (2003) Recovery (Winter) 
27. On turnaround professionals and governance issues see V. Finch, ‘Doctoring in the Shadows of 
Insolvency’ [2005] JBL (forthcoming). 

55 Otty, above n 47. 
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ship, their interviewees stated that only a minority of firms that are the subject of 
an IBR subsequently enter formal insolvency proceedings.”° 

Reinforcing such a movement towards insolvency risk management has been a 
developing stakeholder confidence in the ability of specialists to devise and 
implement rescue strategies. One managing director of a mergers and acquisitions 
group summarised the market changes over the decade to 2002 in the following 
terms: “Turnaround opportunities are increasing because tighter market condi- 
tions, high leverage, bad management and over-trading are squeezing poor per- 
formers out. In the past, if a company was facing insolvency, it was seen to be 
prudent to cut one’s losses and liquidate what was salvageable to pay off key cred- 
itors. Nowadays, investors and businesses have sophisticated mechanisms for 
quantifying and evaluating risk. So the focus is shifting toward bespoke solutions 
to what can be temporary strategic problems?” 

As a culture of rescue and recovery has been developed by lenders and encour- 
aged by the Government,” the market has responded by providing the skills that 
are designed to prevent corporate disaster. Thus, one business underwriting man- 
ager has written of recent changes: “The growing culture of rescue and recovery 
from a commercial and statutory viewpoint has raised the profile of turnaround 
finance. There is a cadre of better quality professionals around to assist businesses 
in turnaround, as well as assisting the lender. Lenders are now more likely to exam- 
ine the possibilities of rescue and seek alternative solutions?” A burgeoning group 
of new specialists has come onto the scene. They all have a role in assisting banks or 
companies to effect turnarounds but come with a variety of labels, notably: turn- 
around professionals, company doctors, business recovery professionals, risk con- 
sultants, solutions providers, debt management companies and cash flow 
managers.°° Very often the main lending bank will call in such actors as part of a 
process in which the troubled company’s management capacity is reviewed; a strat- 
egy for turnaround is devised; arrangements for reorganising and refinancing are 
set up; and a programme for implementing necessary changes is put into effect. 
Banks’ incentives to monitor the signs of corporate distress can be expected to grow 
as they develop confidence in the turnaround capacities of their own staff and of 
relevant specialists. This, in turn, is likely to produce an increasing bank inclination 
to intervene in corporate affairs before troubles become potentially terminal. 

If such a shift in inclination is typified as a movement from debt collection 
towards risk management, it might be questioned, firstly, whether it is possible to 
quantify this shift — to state how much more work in response to corporate decline 
is now being done at the informal turnaround as opposed to the formal statutory 





56 Armour and Frisby, above n 11, 94. (The authors do, however, caution concerning the lack of 
qualitative data on this issue) See also the Royal Bank of Scotland's claim to turnaround 80 per 
cent of companies in its intensive care — above n 50. 

57 A. Lester (of Aon), (2002) Recovery (Winter) 18. 

58 See eg Productivity and Enterprise: Insolvency A Second Chance (CM 5234, July 2001); the Secretary of 
State for Trade and Industry’ statement at HC Deb col 53 10 April 2002; Frisby, above n 1. 

59 C. Hawes (GE Commercial Finance), (2002) Recovery (Winter) 18. 

60 See D. MacDonald, ‘Turnaround Finance’ (2002) Recovery (Winter) 17. On the role of credit 
insurers in turnaround see G. Jones, ‘Credit Insurance: A Question of Support’ (2004) Recovery 
(Summer) 21. 


© The Modem Law Review Limited 2005 725 


The Recasting of Insolvency Law 





procedure stage. Second, it might be asked whether the banks are not so much 
moving towards a focus on risk management as merely relocating their debt collec- 
tion activities from the formal to the turnaround stage.* On the first issue, a funda- 
mental difficulty in quantifying the amount of work done in the turnaround 
period is that this will usually be carried out in an undisclosed manner in order to 
protect the reputation and business prospects of the troubled company. What can 
be pointed to, however, is the dramatic growth in the amount of turnaround servi- 
cing that is now being offered by burgeoning numbers of specialists. 

On the second question, it would be unrealistic to contend that the banks do 
not, at least at times, act in their own best interests, with the primary aim of debt 
repayment, whether they are operating at the turnaround or formal procedures 
stage of corporate decline.** As noted above, though, there is increasing evidence 
that in, say, operating intensive care procedures, the banks are routinely prepared 
to stimulate activities that are designed to enhance the troubled companies’ risk 
management systems and prospects rather than merely to produce early debt 
repayment. It should be emphasised, moreover, that when banks instigate -the 
intervention of a company doctor in the affairs of a troubled enterprise, that com- 
pany doctor will, in the vast majority of cases, be employed not by the bank but 
by the company and will be legally and professionally obliged to act in the inter- 
ests of the company and not the bank.” It is to be expected, moreover, that the 
earlier that a bank intervenes in the decline of a company’s fortunes, the greater 
will be the bank's incentive to pursue rescue, rather than debt recovery, objectives. 
This is because the earlier the intervention, the smaller will be the risk of non- 
repayment to the bank and the greater the prospect of successful turnaround. 


The development of rescue-related procedures: CVAs and the London 
Approach 


In the case of some rescue-relevant procedures, the focus on managing risks and 
pre-crisis turnaround activities has an established pedigree.® This is the case with 
both the company voluntary arrangement (CVA) processes that were introduced 





61 Iam grateful to one of the anonymous MLR referees for raising this issue. 

62. See Finch, above n 54; author's interview with Les Otty, Director of Business Turnaround, BDO 
Stoy Hayward, 8 April 2005. ' 

63 See MacDonald, above n 60; Finch, ibid. As for the relative proportions of work on corporate trou- 
bles that are carried out through turnarounds and formal procedures, little light, unfortunately, is 
thrown on the issue by statistics on the ratio between those firms who have undergone turn- 
around activity (eg IBRs) and those of these who subsequently enter formal proceedings (see n 
56 above). Such statistics leave out of account the number of firms who enter formal procedures 
without going through any prior turnaround activities. 

64 On the banks’ tendencies to better their own positions during rescue processes see Franks and 
Sussman, above n 20. 

65 Ifthe company doctor is a member of the Society of Turnaround Professionals (STP) he will be 
obliged by that Society’s Code of Ethics to act for the company in a manner that is impartial and free 
from any external pressures or interest that would weaken his professional independence (STP 
Code of Ethics, Appendix, para A2) 

66 It should not be forgotten that the pre-Enterprise Act 2002 administration procedure (as estab- 
lished by the Insolvency Act 1986 (former) Part H) had a rescue role. The Enterprise Act 2002 did, 
however, boost that role ~ see discussion in text 714-715 and Finch, above n 1 and n 5. 
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by the Insolvency Act 1986 and the London Approach which involves informal 
arrangements whereby banks agree to support the troubled company and which 
were originally brokered by the Bank of England in the mid 1970s.” As Flood et al 
have argued, managing risk under conditions of uncertainty is at the heart of 
these processes: ‘Exposure to risk and the creation of trust are necessary compo- 
nents of a system of uncertainty management. Both company voluntary arrange- 
ments and the London Approach rely on solutions crafted by professionals in the 
absence of a clear jurisprudence or other norms . . . It is the successful manage- 
ment of risk, of the unpredictability of people, of transience, of assets and money 
—and the creation and establishment ‘of trust among disparate, discrete categories 
of people that brings about the very process in which the practitioner is 
engaged?® 

Can it, however, be said that these procedures are part of the current movement 
towards risk management’ rather than debt collection’ approaches to insolvency? 
The London Approach, for its part, may be facing new strains because modes of 
financing are becoming more fragmented and creditor coordination is proving 
more difficult as bank creditors are joined by bond holders, secondary debt tra- 
ders, joint venture partners, special creditor and supplier groups and intermediate 
investors.” The globalisation of financial markets and the emergence of markets 
for distressed corporate debt also put strains on the London Approach.”” 

It should be noted, however, that the London Approach was only ever a process 
that was suited to the largest of companies and that, with regard to the CVA, there 
are recent legal developments that may encourage the use of that procedure for 
more preventative purposes. Noteworthy here is the change effected by the Insol- 
vency Act 2000 which enables the directors of a company to obtain an initial 28 
day moratorium for the company when they propose a CVA under Part 1 of the 
Insolvency Act 1986.” The moratorium only applies to ‘small’ and ‘eligible’ compa- 
nies” but it protects them from, inter alia, winding up petitions, administration 
applications, administrative receiverships and steps to enforce security” (includ- 
ing the giving of notice to crystallise a floating charge).” 





67 SeeJ. Flood, R. Abbey, E. Skordaki and P. Abba, The Professional Rescue: Company Voluntary Arrange- 
ments and the London Approach (Certified Accountants Educational Trust, ACCA Research Report, 
1995) 45; J. Armour and S. Deakin, Norms in Private Insolvency Procedures: The London Approach to the 
Resolution of Financial Distress ESRC Centre for Business Research Working Paper 173 (September 
2000) and [2001] 1JCLS 21. 

68 Flood et al, ibid. 

69 See L. Norley, ‘Tooled Up’ The Lawyer 10 November 2003; Finch, above n 4, 224-249; R. Floyd, 
‘The London Approach’ (1995) 11 IL & P 82; C. Bird, ‘The London Approach’ (1996) 12 IL & P 87. 

70 J. Flood, ‘The Vultures Fly East: The Creation and Globalisation of the Distressed Debt Market’ in 
D. Nelken and J. Feast (eds), Adapting Legal Cultures (Oxford: Hart, 2001); Armour and Deakin, n 
67 above, 48—54; Bird, ibid. 

71 Insolvency Act 2000, ss 1-2, Schedules 1—2. See further Fletcher, above n 1, 130-133; Finch, above n 
4, 336-342. 

72, See Insolvency Act 2000, s 1 which amends the Insolvency Act 1986 by inserting s 1A and Schedule 
A1. The criteria governing eligibility were added to by the Insolvency Act 1986 (Amend- 
ment)(No. 3) Regulations 2002 SI 2002/1990. On ‘small companies’ see Companies Act 1985, s 
247(3). 

73 R 1986, Schedule A1, para 12. 

74 ibid, para 13. 
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The effect of the moratorium will be to encourage company directors to seek 
outside help before the company becomes insolvent. (A first step demands that they 
submit a statement of affairs and a proposed voluntary agreement to an insolvency 
practitioner (IP) nominee).” Before there was a moratorium, the ever-present dan- 
ger was that creditors would take enforcement action before negotiations could be 
undertaken, and in particular, that the floating charge holder would appoint an 
administrative receiver or that those banks holding fixed charges over book debts 
would not permit continued trading through use of the proceeds of those debts.” 
The post-2000 Insolvency Act CVA procedure (which came into effect on 1 January 
2003) offered protection from creditors without the trouble and expense of court 
action. The introduction of an insolvency practitioner” as the nominee creates a 
professional filter for non-viable proposals. It involves an independent specialist in 
monitoring the company’s affairs during the moratorium for the purpose of form- 
ing an opinion on whether the proposed CVA has a reasonable prospect of approval 
and implementation.” The nominee is entitled to rely on information supplied by 
the directors when assessing options” and the CVA process thus allows for a men- 
tored discussion of insolvency risks and how these are to be managed. It can, 
accordingly, be contended that the Insolvency Act 2000 has effected another push 
towards the management of insolvency risks — albeit a modest one that relates to 
small companies only. It has to be conceded, moreover, that there is yet to be evi- 
dence that the post-2003 CVA process is used more than infrequently.*° 


The judiciary and pre-insolvency scrutiny 


Will judicial approaches to oversight encourage or allow a movement towards the 
pre-insolvency scrutiny of risk management systems? A central consideration here 
is whether parties engaging in such scrutiny will run the risk of liability as sha- 
dow directors of the company.” Under the Insolvency Act 1986, liability for 
wrongful trading (under section 214) applies not merely to directors but also to 
shadow directors who are defined in section 251 as persons ‘in accordance with 
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76 See eg Insolvency Service, A Review of Company Rescue and Business Reconstruction Mechanisms, A 
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the Challenge of Small Companies, ACCA Research Report 44 (London: ACCA, 1995); Finch, above 
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77 The Insolvency Act 2000, s 4(4) amended the Insolvency Act 1986 s 389: a supervisor of CVAS must 
be an IP ora person authorised to act as a supervisor by a body recognised by the Secretary of State 
for that purpose. 

78 The IP must withdraw consent to act if forming the opinion that the proposed arrangements have 
no reasonable prospect of being approved or implemented or that the company has no reasonable 
prospect of sufficient funds to carry on its business (ibid, para 25(2)). 

79 Unless there is reason to doubt its accuracy — see Insolvency Act 1986, Schedule Al, para 6(3). 

80 On the restrictive terms of access to this CVA procedure and the resultant diminution of its prac- 
tical value (and the relative attractiveness of the new administration procedure) see Fletcher, above 
n 2, 130-131; A. Keay and P. Walton, Insolvency Law (Harlow: Pearson Longman, 2003) 133. In the 
first quarter of 2005 the total number of CVAs (including both original and IA 2000 versions) was 
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whose directions or instructions the directors of the company are accustomed to 
act’.®* A stakeholder may be treated as a shadow director if they exercise ‘real influ- 
ence’ over the board® and in the recent case of Becket emphasis was placed on 
proving that the de jure directors followed a consistent pattern of compliance with 
the instructions of the putative shadow. 

When a bank exercises ‘intensive care’ over a distressed company it accordingly 
runs risks. It may be deemed a shadow director if, at a time of threatening insol- 
vency, it gives ‘directions or instructions’ to the client company, as distinct from 
giving professional advice or merely imposing conditions for making or continu- 
ing a loan.® There is evidence, however, that some judges may sympathise with 
the banks good intentions. Thus, in Re PFTZM Ltd Jourdain v Paul®® Judge Baker 
QC stated that a bank was unlikely to be treated as a shadow director, even where 
it exercised a considerable degree of control over the management of the com- 
pany, when its actions were motivated by a desire to protect its position. Milman 
has cautioned, however, that such comments were obiter dicta and that ‘this is a 
questionable proposition in that it appears to confuse objective conduct with the 
subjective motivation behind such actions.” 

Nor is the position of the independent consultant to a troubled company one 
that precludes uncertainty. A professional adviser acting strictly in that capacity 
is exempt from categorisation as a shadow director”? but it is clear from Re Tasbian 
Ltd (No 3)” that a company doctor or management consultant may in certain cir- 
cumstances be deemed a shadow director. In that decision, the Court of Appeal 
held that there was an arguable case sufficient to go to trial, that an accountant, 
brought in to advise a troubled company as a consultant and company doctor, 
was a shadow director, having allegedly gone further than merely acting as a 
watch dog or advisor. 

Such legal questions, nevertheless, do not constitute insuperable impediments 
to a new focus on preventative measures. The courts have yet to hold a bank to be 
a shadow director for exercising ‘intensive care’. It would be a mistake, moreover, 
to confuse the timing of, say, a bank’s intervention in the management of a com- 
pany with the intensity and breadth of that intervention. Provided that bank 





82 Based on the definition in the Companies Act 1985, s 741. Shadow directors will not merely be 
liable for wrongful trading, they could also be subject to a number of provisions, notably those 
requiring disclosure or controlling certain types of transaction ~ see Companies Act 1985, ss 317(8), 
318(6), 319(7), 320(3); Insolvency Act 1986, ss 206(3), 214(7). 

83 See Secretary of State for Trade and Industry v Deverell [2001] Ch 340, [2000] 2 BCLC 133. See D. Mil- 
man, ‘A Fresh Light on Shadow Directors’ [2000] Ins Law 171; J. Payne, ‘Casting Light into the 
Shadows: Secretary of State for Tade and Industry v Deverell (2001) 22 Co Law 90; S. Griffin, (2003) 
54 NILQ 43. See also Re Hydrodan (Corby) Ltd [1994] BCC 161. 
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a Person's Capacity as Either a De Facto or Shadow Director: Secretary of State for Trade and Industry v 
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monitoring, scrutiny and advice do not constitute directions or instructions that 
the directors follow in a consistent pattern, the lenders will not be liable as sha- 
dow directors. It is arguable, furthermore, that the courts might well see them- 
selves as having no especially strong reasons for holding banks to account as 
shadow directors when lenders exercise ‘intensive care.’ The purpose of the Insol- 
vency Act 1986 section 214 wrongful trading provision is primarily to stop direc- 
tors from continuing to trade during troubled times so that unjustifiable risks are 
run at the creditors’ expense.”* There is, accordingly, little cause to hold the major 
lender to account if the funds at risk were largely their own and if there is evi- 
dence that rescue attempts were for the benefit of creditors as a whole. There is a 
case, perhaps, for holding banks liable under section 214 when there is evidence 
that the bank’s actions as a shadow director prejudiced the interests of other cred- 
itors — eg unsecured creditors.” Should the courts endorse such reasoning, the 
legal constraints on ex ante approaches to insolvency risk management may not 
prove daunting in most cases since the bank will often be the main creditor and 
potential liabilities will be relatively small. 

It should also be borne in mind that even if it does act as a shadow director, the 
bank will only be liable for wrongful trading under the Insolvency Act 1986 sec- 
tion 214 (2)(b) if it continues to act as a shadow director after it knew, or ought to 
have concluded, that there was no reasonable prospect that the company would 
avoid going into insolvent liquidation.” Few banks, it is to be expected, will con- 
tinue to put resources into intensive care after the point when liquidation has 
become inevitable. 


The new appetite to audit 


Thus far in the discussion it can be concluded that a series of developments points 
towards a shift from debt collectior’ to risk management’ approaches in corporate 
insolvency law and procedures. Such a shift might be explained by citing new 
governmental concerns to maximise rescue opportunities.” There is, however, 





91 On reasons for deeming a party to be a shadow director, and the link with mischiefs, see Deverell 
where Morritt LJ stated that the definition of a shadow director was to be construed in a normal 
way to give effect to the parliamentary intention ascertainable from the mischief to be dealt with 
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92 See Cork Committee, above n 3, ch 44;V. Finch, ‘Directors’ Duties: Insolvency and the Unsecured 
Creditor’ in A. Clarke (ed), Current Issues in Insolvency Law (London: Stevens, 1991). 

93 The bank may, for instance, be found to have brought undue pressure on the directors to cease 
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would not be quick to hold banks liable as shadow directors where doing so would chill the pro- 
vision of rescue funding by creating expectations of liability or uncertainties in the minds of 
banks. There is some evidence that when companies are in ‘intensive care’ the banks tend to reduce 
their exposure to the debtors with the effect that, in 25 per cent of failures, the trade creditors 
would tend to be more exposed — see Franks and Sussman, above n 20, 16—19. 

94 On the time at which a party ‘knew or ought to have concluded etc, see Re Continental Assurance ple 
[2001] All ER 229; Liquidator of Marini Ltd v Dickenson [2003] EWHC 334 (Ch). 

95 On the Blair Government's espousal of rescue objectives see n 4 above; Productivity and Enterprise: 
Insolvency — A Second Chance (Cm 5234, July 2001); Secretary of State for Trade and Industry’ state- 
ment at HC Deb col 53 10 April 2002. 
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another account that links a recasting of corporate insolvency philosophy to other 
identifiable and deep-seated movements in the cultures of public and private gov- 
ernance. What is observed in relation to recent insolvency developments is in line 
with the elements of what has been dubbed the ‘audit explosion’.* As described 
by Power, audit is ‘an emerging principle of social organisation which may be 
reaching its most extreme form.” At its heart is the idea that control systems 
within organisations — be they corporations or government departments — must 
be auditable and audited. In public and private systems: ‘ . there is a commitment 
to push control further into organisational structures, inscribing it within systems 
which can then be audited?” Such demands and aspirations for accountability 
and control’? are accompanied by a new emphasis on allocating increasing scru- 
tiny powers to outside monitors and developing the role of independent scrutiny 
as a substitute for professional judgements or trust."°° Audit becomes a way of 
reducing risks through the review of control systems. It can be seen in those cor- 
porate governance requirements from Cadbury to the OFR that seek to create 
layers of regulatory systems so as to allow performance at one level to be measured 
and held accountable at another. It is also exemplified in the new culture of qual- 
ity assurance — as encountered in the idea of total quality management (TQM). 
This seeks to make management control systems transparent, accountable and 
accessible to stakeholder scrutiny and input. Such appetites for the ‘layering’ of 
control processes, moreover, are only encouraged by accounting debacles such as 
Enron and WorldCom which produce political currents in favour of ever more 
transparency and accountability. 


The new appetite to risk manage 


The appetite to audit is echoed in another new drive — towards seeing govern- 
mental, regulatory and business challenges in terms of needs to manage risks. 
Thus, in recent years there have been explosions of initiatives to spread risk man- 
agement across government, of ‘risk based’ approaches to regulation” and of 
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risk-centred strategies for corporate management.” In the regulation field, for 


instance, this development can be seen in regulators’ growing inclinations to 
move away from securing results through externally imposed ‘command and 
control regimes that target errant corporate behaviour directly and towards ways 
of pushing regulatory tasks down into the regulated organisations. The new hope 
lies in using regulatory systems that target enforcement actions according to ana- 
lyses of the risks presented by regulated companies and which adjust regulatory 
activities in a way that is ‘responsive’ to the internal control processes of regulated 
companies. ®* Some such systems, indeed, may more actively deploy monitoring, 
review and incentive systems to audit and influence the self-control mechanisms 
of corporations." Within the environmental field, in particular, the last two dec- 
ades have seen a mushrooming of schemes that see the auditing of private man- 
agement systems, rather than external regulation, as the route to optimal results. ®6 
This is a development that creates a new role for intermediaries: consulting mar- 
kets thrive in the margins of regulatory initiatives. Where central agencies wish to 
effect management changes in target organizations, management consultants take 
on the role of mediating regulatory compliance and economic strategy?” 

Risk has developed as an organising concept so that, whether governmental, 
regulatory or business challenges are found in the public and private sectors, they 
are approached as questions of risk management.”® The twin appetites for audit 
and risk management, moreover, combine to create a pervasive thrust towards 
dealing with problems or meeting opportunities through auditable risk manage- 
ment systems.’ 

The parallels with recent changes in the field of corporate insolvency are man- 
ifest. The banks are increasingly concerned to deal with corporate troubles by sub- 
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jecting companies’ management and risk control systems to external scrutiny. 
They look for measurable quality from management teams. In troubled times 
they push their ‘care’ down into management structures and increasingly use 
independent specialist professionals to evaluate and assist those who under- 
perform and bring the company into danger. The common cultural factor across 
all these public and private fields is an appetite for, and a faith in the value of, 
exposing managerial or control systems to measurement, audit and review. The 
move from debt collection to insolvency risk management is as consistent with 
that culture as the changes that have recently been seen in public management, 
regulation or corporate management. 


RECASTING THE ACTORS 


The philosophical changes outlined above are matched by a recasting of the roles 
fulfilled by the various actors that are commonly concerned with troubled com- 
panies.’ The preceding discussion serves to outline how the major lenders to 
companies, the banks, have shifted their focus of attention. Twenty years ago it 
was easy for a floating charge-holding bank to rely on the power to appoint an 
administrative receiver and to stand at a distance from a troubled company. It 
knew that it could intervene quickly at the right time and recover its debt. Today 
the position is different because of legal, procedural and cultural changes. The 
bank is far more likely to be aware of corporate troubles at an earlier stage than 
formerly and to intervene by exerting a considerable degree of scrutiny or influ- 
ence over the company’s directors. It will be concerned to use its voice rather than 
to merely exit when the company first encounters trouble. It will not be fatalistic 
about financial difficulties but will use its intensive care teams where possible to 
prevent troubles from developing to the point where they cannot be turned 
around. In redefining its role the bank will have constructed a flexible relationship 
with a healthy company that can slide seamlessly into another form when the 
company encounters trouble. 

As for company directors, a shift towards preventative approaches to insol- 
vency involves a change in role. It is to be expected that as banks move from debt 
collection to prevention and the monitoring of risk management, directors will 
be subjected to regimes of scrutiny and assessment that both come into effect at an 
earlier stage in corporate decline than formerly and involve a greater depth of 
review. Directors, accordingly, will be held to account more fully as this shift in 
approach strengthens. Their expertise as well as their management and risk con- 
trol systems will be placed under the microscope. On an optimistic view, it might 
be argued that company directors stand to gain in such a regime as they will be 
offered new levels of assistance by banks and independent consultants. They will 
have moved away from the agonies of the former regime in which the hard- 
pressed director would be inclined to pursue a lonely and secretive path through 
hard-pressed — a progress accompanied by the fear that the bank would discover 
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what was going on and call the show to a halt by appointing an administrative 
receiver. Under the new system, the director has to operate in a highly transparent 
way but when troubles are met he or she has allies who will step in to help. 

Pessimists, however, will be inclined to turn this argument on its head. They 
will warn that if banks increasingly demand that dangers of insolvency should be 
dealt with through risk management systems that are auditable, this produces a 
number of dangers.’ It may make company directors inward-looking and 
inclined to see the banks as unwelcome overseers who are to be resisted rather 
than welcomed as allies. These directors, as a result, may become procedurally 
defensive and more concerned to create an acceptable record of their behaviour 
for bank scrutiny than to exercise proper business judgement.’ Such defensive- 
ness may not merely chill entrepreneurial behaviour but may reduce the flow of 
useful information to the banks. It may devalue communications between debtors 
and creditors as these become ritualistic exercises in formal compliance and this 
may, in turn, render the banks less, not more, able than formerly to spot incipient 
difficulties or to help companies when they meet troubles. Within companies, 
information may, as a result, be organised in less and less useful ways because it 
becomes structured by needs to box-tick, defend and avoid blame rather than to 
meet business objectives. 

Whether the optimists or pessimists are on firmer ground goes beyond this 
articles scope but much may depend on the skill of the banks in setting up mon- 
itoring and assistance regimes that enable them to audit but, at the same time, give 
directors the freedom and confidence to make and apply business judgements 
without undue fear or constraint. Much may also turn on the extent to which 
companies can successfully embed auditable risk management systems within 
the general processes of wealth creation and governance. 

Turning to the role of the insolvency practitioner, one recent change has been a 
general reorientation of approach. There has developed a growing culture of rescue 
friendliness and a new emphasis on the IP’s role in averting disaster. As one IP 
described the movement: £ . . the emphasis has shifted from “pathology” to “preven- 
tative medicine” . . “managing change” has become a critical new discipline’? For 
IPs, however, the most dramatic change of recent years has been the replacing of 
administrative receivership with the post-Enterprise Act administration procedure. 
The post-Enterprise Act administration involves processes that are inclusive and 
which, with the departure of administrative receivership, oblige the IP to act in 
the interests of creditors of the company as a whole rather than in pursuit of the 
bank’s interests alone. These developments, when put together, involve a significant 
recasting of the IP’ role. The administrator in the ‘new’ administration procedure is 
given the difficult task of devising the best way forward while serving a variety of 
creditor interests and ensuring that a host of creditors’ voices are all respected in 
decision and policy making. A central, and newly acute, challenge will be to effect 
a balance between acting decisively in order to achieve the best outcome for the 
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company and conducting deliberations in an open and accessible manner so that 
these are acceptable to all parties. The IP’s role will have moved in the direction of 
mediator as opposed to implementer or technician. 

Unsecured creditors are the actors whose role perhaps changes least in the shift 
towards preventative approaches. That role, nevertheless, does change. For a start, 
unsecured creditors are given what amounts to a speaking part in the new regimes 
of corporate insolvency. Their voice has a new power in two respects. First, in the 
post-Enterprise Act administration process, they have a right to be listened to and 
the IP has a duty to heed their interests when deciding strategy.’ Second, their 
voice is given a potential role in the movement towards more open, transparent 
and accountable management that is driven by such innovations as the OFR and 
the new intensive care regimes run by the banks. When troubled managers, as never 
before, have to explain to banks and others how they are dealing with business 
partners this stimulates the granting of access and influence to those unsecured cred- 
itors who have a continuing commercial relationship with the troubled company. 
The incentives of such creditors to use their voices may, furthermore, be increased 
by improvements in their potential returns through insolvency processes — as seen 
in the ring fencing provisions of the Enterprise Act 2002."° 

As for the judges, the earlier discussion of shadow directorship suggests that, 
even if the general oversight role of the judiciary remains constant, new concerns 
to deal with insolvency by preventative means bring some issues newly towards 
the centre of the stage. An important challenge for the judges is to develop the law 
in a manner that allows banks and others to assist troubled companies where this 
is in the general interests of creditors. At the same time, the judges must be con- 
cerned to avoid such assistance being used in a self-serving manner so that it pre- 
judices the interests of creditors who are not procedurally involved — as where 
unsecured creditors’ interests may be harmed by banks using intensive care pro- 
cesses to protect themselves at the expense of others (for example by insisting on 
excessively low risk strategies when more enterprising behaviour would be more 
reasonable and would benefit unsecured creditors). 

Finally, mention must be made of the new actors that have come on the scene. 
As indicated above, the modern emphasis on prevention and rescue has led to 
the burgeoning of a new cadre of specialists — turnaround professionals, company 
doctors, risk consultants, solutions providers, independent business reviewers, 
asset-based lenders, private equity providers and others." These parties offer their 
services to assist both major lenders and companies when troubles are encountered. 
Their role is often dual — to scrutinise and monitor on behalf of a major lender and 
also to assist with the devising and implementation of turnaround solutions. Their 
growth in number and importance is a measure of the current advancement of 
concerns to deal with insolvency risks by preventative approaches. 
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CONCLUSIONS 


During the last decade a number of developments have combined to generate a 
significant shift in corporate insolvency law and procedures. The new focus rests 
on an earlier stage in corporate decline than. was traditionally usual and it is 
accompanied by a new major creditor willingness to intervene in corporate affairs 
in order to prevent disaster. The argument presented here does not assert that the 
‘old’ corporate insolvency law and process was all about debt collection any more 
than it claims that the ‘new’ corporate insolvency law and process is all about the 
pre-insolvency management of insolvency risks. What it does suggest is that, if we 
think of debt collection’ and ‘risk management as the different ends of a spectrum 
of approaches to corporate insolvency processes and law, there has been a material 
shift towards this latter end of the spectrum in recent years. More generally, my 
argument is that this shift is not merely a surface level’ change of approach, it is the 
manifestation of deeper changes in the way that corporate insolvency law and 
procedures are envisaged by legislators and major participants in corporate trou- 
bles. Those changed visions, moreover, are consistent with the new audit and risk 
management culture that is more generally to be observed in government, regu- 
lation and corporate governance. Whether the recasting of insolvency law and 
procedures is desirable in all its elements is a matter for another article." What is 
clear is that the current changes are not without potential dangers and that, for all 
of the actors involved with troubled companies, the new approach brings revised 
roles and fresh challenges. 

For insolvency lawyers the recasting of corporate insolvency law and processes 
is not an insignificant matter. The new approaches and the shifts in focus that are 
described in this article mean that a host of issues have to be considered within an 
adjusted framework of assumptions. To give a few examples, the interface 
between company law and corporate insolvency law stands to be reassessed when 
issues relating to insolvency risks advance closer to the central concerns of healthy 
companies. The way we seek to influence the different actors involved in corpo- 
rate troubles may also have to change in order to take on board their adjusted roles 
and the new challenges they are facing. (If, for instance, insolvency processes are 
sought to be improved by training company directors, attention may have to be 
paid to the potential of training in insolvency risk management.) Evaluations of 
such matters as accountability within insolvency procedures may also have to be 
re-thought to take on board the activities of the newly emerged insolvency actors 
(such as turnaround specialists) and the extent to which these are exposed to scru- 
tiny and control. The way we think about both formal and informal corporate 
insolvency procedures may, again, have to be adjusted when new ‘preventative’ 
approaches mean that an increasing amount of insolvency-related work is carried 
out in the shadow of statutory procedures. A recasting of corporate insolvency 
law and processes brings new challenges for professional and academic lawyers 
as well as for those more closely involved in corporate difficulties. 
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The Effect of Human Rights on Criminal Evidentiary 
Processes: Towards Convergence, Divergence or 
Realignment? 


John D. Jackson* 


This article examines the contribution which the European Court of Human Rights has made to 
the development of common evidentiary processes across the common law and civil law systems 
of criminal procedure in Europe. It is argued that the continuing use of terms such as ‘adversarial’ 
and ‘inquisitorial to describe models of criminal proof and procedure has obscured the genuinely 
transformative nature of the Court's jurisprudence. It is shown that over a number of years the 
Court has been steadily developing a new model of proof that is better characterised as ‘partici- 
patory’ than as ‘adversarial’ or ‘inquisitorial’. Instead of leading towards a convergence of existing 
‘adversarial’ and ‘inquisitorial’ models of proof, this is more likely to lead towards a realignment of 
existing processes of proof which nonetheless allows plenty of scope for diverse application in 
different institutional and cultural settings. 





INTRODUCTION — CONVERGENCE OR DIVERGENCE? 


The debate within comparative law scholarship as to whether legal systems within 
the common law and civil law traditions are converging has been revitalised 
within the field of criminal procedure and evidence by a combination of pressures 
which would seem to be supporting the convergence thesis.’ National legal sys- 
tems plagued by common problems of rising crime, concern for victims and the 
growing cost and delay in processing cases through the courts seem to have been 
led to a willingness to seek ‘foreign’ solutions to similar problems. In addition to 
these internal pressures there have been external pressures on states to find com- 
mon solutions to deal with the problems of organised crime, drug trafficking and, 
most recently and urgently, international terrorism.’ All this has led to a renewal 
of interest among teachers and students in comparative criminal justice and 


*Queen’s University Belfast. This paper is a much developed version of a paper delivered at the MLR. 
‘Teaching Evidence Scholarship’ seminar at the University of Nottingham in September 2004. Thanks 
are due to participants at the seminar for comments and criticisms. Special thanks are owed to Maximo 
Langer, Bill Pizzi, Paul Roberts and Sarah Summers for their written comments. 


1 On the convergence thesis generally, see B. S. Markesinis (ed), The Gradual Convergence (Oxford: 
Clarendon Press, 1994) 30. Others have been equally adamant that convergence is not taking 
place. See P. Legrand, ‘European Legal Systems Are Not Converging’ (1996) 45 ICLQ 52. 

2 Particularly since 9/11, however, a tension has opened up between those who would seek to deal 
with the problems of international terrorism through war and those who would seek to deal with 
it through international cooperation and law which makes the search for common legal solutions 
among the latter all the more urgent. See P. B. Heymann, Terrorism, Freedom and Security (Boston: 
MIT Press, 2003). 
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evidence as a field of study. Some commentators have detected a slow, gradual 
convergence in the evidentiary processes of common law and civil law systems 
towards a ‘middle position’ as the respective oral ‘adversary’ and written inquisitor- 
ial traditions within each system are borrowed from each other.’ The trends that 
have been identified in civil law countries are an increasing prominence given to 
parties and their lawyers, the diminishing authority of professional judges, a shift 
from pre-trial to trial phases of adjudication which has led to greater importance 
given to oral evidence and the right to confrontation, with less reliance on the 
accused as a source of testimonial evidence, and, finally, greater pressures to find 
alternatives to traditional trial processes.” Trends away from adversary excesses in 
certain common law countries, on the other hand, have been said to include 
greater judicial management over the criminal process, greater disclosure require- 
ments on prosecution and defence, in some cases a curtailing of the right of silence 
and greater reliance on pre-trial evidence for vulnerable witnesses.® 

While these developments would appear to lend credence to the convergence 
thesis, others have pointed to counter-influences at work that are actually moving 
the systems further away from each other. Although it is acknowledged that there 
have been a number of attempts at convergence, there is a growing scepticism in 
much recent comparative scholarship about the effects of ‘transplanting’ processes 
and procedures from one national and legal culture into another.’ Many trans- 
plants may not have the effects that are intended. Institutional and cultural resis- 
tance within the receiving system sometimes proves too strong to achieve the 
impact intended, with the result that the character of the imported practice or 





3 See, for example, R. S. Frase, ‘Main-Streaming Comparative Criminal Justice: How to Incorpo- 
rate Comparative and International Concepts and Materials into Basic Criminal Law and Proce- 
dure Courses’ (1998) 100 West Virginia Law Review 773; P. Roberts, ‘Rethinking the Law of 
Evidence: A Twenty-First Century Agenda for Teaching and Research’ (2002) 55 CLP 297. 

4 Markesinis, n 1 above, 30. See eg C. Bradley, Criminal Procedure: A Worldwide Study (Durham, NC: 
Carolina Academic Press, 1998) xxi; G. Van Kessel, ‘European Trends Towards Adversary Styles in 
Procedure and Evidence’ in M. Feeley and S. Miyazawa (eds), The Japanese Adversary System in Con- 
text (Basingstoke: MacMillan, 2002) 225. 

5 Van Kessel, ibid, 227. These trends are by no means self-evident in the practices of all civil law 
countries. A counter-tendency to the shift from pre-trial to trial phases of adjudication, for exam- 
ple, is that the police have been gaining additional powers in certain jurisdictions at the expense of 
judicial authorities. See E. Mathias, “The Balance of Power between the Police and the Public 
Prosecutor’ in M. Delmas-Marty and J. Spencer (eds), European Criminal Procedures (Cambridge: 
Cambridge University Press, 2002) 459, 481. 

6 Van Kessel, ibid; J. McEwan, ‘Cooperative Justice and the Adversarial Criminal Trial: lessons from 
the Woolf Report’ in $. Doran and J. Jackson (eds), The Judicial Role in Criminal Proceedings (Oxford: 
Hart, 2000), 171; J. Jackson, ‘The Adversary Trial and Trial by Judge Alone’ in M. McConville and 
G. Wilson (eds), Handbook of the Criminal Justice Process (Oxford: Oxford University Press, 2002), 
335; A. T. H. Smith, ‘Criminal Law — The Future’ [2004] CrimLR 971, 972-973, Not all common 
law countries have been so susceptible to such changes, however. For the limited impact of con- 
tinental-inspired reforms on the US criminal justice system, see J. H. Langbein, “The Influence of 
Comparative Procedure in the United States’ (1995) 43 American Journal of Comparative Law 545. 

7 On the notion of ‘transplants’ from one legal system to another, see A. Watson, Legal Transplants: 
An Approach to Comparative Law (Athens, GA: University of Georgia Press, 2° ed, 1993). For scep~ 
tical views, see eg N. Boari, ‘On the Efficiency of Penal Systems: Several Lessons from the Italian 
Experience’ (1997) 17 International Review of Law and Economics 115; G. Teubner, ‘Legal Irritants: 
Good Faith in British Law or How Unifying Law Ends Up in New Divergences’ (1998) 61 
MLR 11. 
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procedure is altered in the new procedural environment. As Damaska has put it, 
‘the music of the law changes, so to speak, when the musical instruments and the 
players are no longer the same?® To take one example, in Italy where a new crim- 
inal procedure code was drafted along adversarial lines, commentators have high- 
lighted a number of institutional obstacles that this transplant encountered.’ One 
of them has concluded that the failure to import into the Italian system a bifur- 
cated mode of adjudication combining judges and juries meant that the new 
‘adversarial’ elements produced effects diametrically opposed to those expected, 
with the defendant less protected than before.’ But it is not merely the institu- 
tional context in which a transplant is introduced that determines its success but 
also the willingness with which the actors involved are prepared to embrace it. In 
a recent article Langer has argued that the procedures that operate in common law 
and civil law systems may be understood not only as two ways of arranging legal 
procedure but also as two different procedural cultures reflecting normative con- 
ceptions of how proceedings should be organised.” Attempts to import ‘foreign’ 
solutions often lead to practices being ‘translated’ in a different way and this can 
lead to fragmentation and divergence rather than convergence within the systems 
concerned. 

We appear, then, to have arrived at a paradox whereby evidentiary processes are 
said to be converging, yet may also be said to be diverging through attempts at 
convergence. The thrust towards convergence would seem to be at its strongest 
within Europe where supranational institutions such as the Council of Europe 
and the European Union provide a vehicle for strengthening cooperation within 
a framework of common procedural rights and guarantees laid down by the Eur- 
opean Convention on Human Rights and, more recently, the EU Charter of 
Rights.” This article examines the particular impact of the jurisprudence of the 
European Court of Human Rights, which has been attempting to fashion com- 
mon standards of process and procedure across the two European legal traditions 
for a number of years. 

It has been suggested that this emerging jurisprudence is promoting a sort of 
convergence between the two traditions by compelling systems to become more 
‘adversarial’.” But it will be argued that although terms such as ‘adversarial’ and 





8 M. Damaška, ‘The Uncertain Fate of Evidentiary Transplants: Anglo-American and Continental 
Experiments’ (1997) 45 American Journal of Comparative Law 839, 840. 

9 See, most recently, W. T. Pizzi and M. Montagna, ‘The Battle to Establish an Adversarial Trial 
System in Italy’ (2004) 25 Michigan Journal of International Law 429. 

10 E. Grande, Italian Criminal Justice: Borrowing and Resistance’ (2000) 48 American Journal of Com- 
parative Law 227, 232. 

11 M. Langer, ‘From Legal Transplants to Legal Translations: The Globalisation of Plea Bargaining 
and the Americanization Thesis in Criminal Processes’ (2004) 45 Harvard International Law Journal 1. 

12 See generally Delmas-Marty and Spencer, above n 5. 

13 B. Swart and J. Young, ‘The European Convention on Human Rights and Criminal Justice in the 
Netherlands and the UK’ in P. Fennell, C. Harding, N. Jörg and B. Swart (eds), Criminal Justice in 
Europe: A Comparative Study (Oxford: Clarendon Press, 1995) 57, 86. See also I. Dennis, ‘Human 
Rights and Evidence in Adversarial Criminal Procedure: The Advancement of International 
Standards’ in J. E Nijboer and J. M. Reijntjes (eds), Proceedings of the First World Conference on New 
‘Trends in Criminal Investigation and Evidence (Lelystad: Koninklijke Vermande, 1997) 523, 529. 
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‘inquisitorial have continued to dominate the debate on processes of proof,’* there 
is a danger in seeing procedures of proof exclusively through this binary opposi- 
tion. Despite difficulties in their application, these terms still seem capable of 
encompassing a broad range of diverse practices but they can never hope to pro- 
vide a comprehensive picture of all evidentiary processes. It will be argued that 
the signs of harmonisation that can be detected from the jurisprudence of the 
European Court are better viewed not as an attempt to converge existing adver- 
sarial’ and ‘inquisitorial’ models of proof but as an attempt to move beyond these 
towards a vision of proof that can be claimed to be genuinely sui generis. This may 
be seen as the beginnings of the development of a new rights-based model of 
proof. Neither traditionally adversarial nor inquisitorial in character, the new 
model is better classified as ‘participatory’ on the ground that it seeks to enable 
all those capable of giving relevant evidence in the proceedings to do so in as least 
a coercive manner as possible. Consequently, we may be witnessing a realignment 
of the two existing models of proof rather than simply a convergence of the two 
but one which gives plenty of scope for diverse application in different institu- 
tional and cultural settings. Before we come to the European jurisprudence, we 
will first try to identify the features and limitations of the traditional adversarial- 
inquisitorial dichotomy. 


THE ADVERSARIAL AND INQUISITORIAL DICHOTOMY 


Comparative scholars have drawn attention over the years to the dangers of using 
adversarial or inquisitorial labels to characterise legal processes in the common 
law and civil law tradition. One of the problems is that across the common law- 
civil law divide, the terms have been used differently and there has not been agree- 
ment about their meaning. For example, scholars have attached different mean- 
ings to the term accusatorial’ which has often been used interchangeably with the 
term ‘adversarial. Within the Anglo-American tradition, there has been a ten- 
dency to use this term in an ideological manner to refer to a series of idealised 
features of common law proceedings, including the presumption of innocence, 
the privilege against self-incrimination and the use of oral testimony, which are 
then contrasted with counter-tendencies to be found in continental proceedings.” 
Within the continental tradition, on the other hand, the term ‘accusatorial’ has at 
times been used to describe the reformed continental procedures of the nine- 
teenth century whereby the separate functions of prosecuting and ascertaining 





14 See most recently the collection of essays in A. Duff, L. Farmer, S. Marshall and V. Tadros (eds), The 
Trial on Trial: Truth and Due Process (Oxford: Hart, 2004). 

15 M. Damaška, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A 
Comparative Study’ (1973) 121 University of Pennsylvania Law Review 506, 569. A recent example 
of this ‘Manichaean’ tendency is to be seen in Crawford v Washington (2004) 124 S Ct 1354, 8, where 
the US Supreme Court stated that ‘[t]he common law tradition is one of oral testimony in court 
subject to adversarial testing, while the civil law condones examination in private by judicial offi- 
cers’. For commentary, see S. J. Summers, ‘The Right to Confrontation after Crawford v Washington: 
A“Continental European” Perspective’ (2004) 2 International Commentary on Evidence, Article 3, at 
http://www. bepress.com/ice (last visited 23 May 2005). 
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facts were severed, with the former entrusted to the prosecutor and the latter to 
the investigating judge.’® Similarly, the term ‘inquisitorial’ is more frequently used 
by Anglo-American commentators to characterise continental procedures while 
continental commentators have considered it to be quite inappropriate to use the 
term ‘inquisitorial? to cover the different European continental legal jurisdic- 
tions.” The latter have tended to see modern continental procedures instead as 
‘mixed’ systems which ought to be placed midway between the accusatorial and 
inquisitorial models. Recent reforms such as those in Italy have even caused some 
commentators to claim that some continental jurisdictions have ‘crossed the Rubi- 
cor into the zone of accusatorial systems. Conversely, certain American com- 
mentators have taken such a pure view of adversarial procedures that they have 
been unwilling to consider that even common law countries such as England 
truly belong within the adversarial camp.” 

In his path-breaking work on comparative criminal procedure, Damaska has 
illustrated how problematic it can be to use historically-based taxonomies in order 
to determine whether a system is adversarial or inquisitorial.” In his view, the 
concepts of continental and Anglo-American legal traditions are too vague and 
open-ended to determine what is fundamental to the accusatorial and inquisitor- 
ial type.” Some scholars have tried to adopt a common denominator approach to 
find those features which are universal within each tradition. But this proposed 
test of pedigree appears circular: we call a common denominator ‘adversarial’ or 
‘inquisitorial simply because we find it across a number of systems and we then 
label the system adversarial or inquisitorial.” Another problem is that it is difficult 
to explain what should happen when one of the common denominators no 
longer inhabits a particular jurisdiction. Do we say that that system no longer 
belongs within the adversarial or inquisitorial camp or do we hold that this 
denominator is no longer common? As Damaska says, the meaning of adversarial 
or inquisitorial remains ‘hostage’ to procedural change in a single country assigned 
to the tradition.” 

In the second part of the twentieth century the historical approach was super- 
ceded by an approach which tried to find a series of ideal-type features that may 
be classified as adversarial or inquisitorial. These are not abbreviated descriptions 
of actual procedures but are rather opposing ideal-types in the Weberian sense, 
depicting patterns that can be found within the generality of Anglo-American 
and continental procedures. Rather than being descriptive of actual procedures, 





16 Damagka, ibid, 558-559. 

17 See, for example, J. F Nijboer, ‘Common Law Tradition in Evidence Scholarship Observed from a 
Continental Perspective’ (1993) 41 American Journal of Comparative Law 299, 305; Damaška, ibid, 559. 

18 M. Damaška, ‘Models of Criminal Procedure’ (2001) 51 Zbornik 477, 485. (hereafter referred to as 
‘Models’). 

19 See, for example, R. Posner, An Economic Approach to the Law of Evidence’ (1999) 51 StanLR. 
1477, 1500 n 49. 

20 M. Damaška, Adversary System’ in S. H. Kadish (ed), 1 Encyclopedia of Crime and Justice (London: 
MacMillan, 1983) 24; The Faces of Justice and State Authority (New Haven: Yale University Press, 
1986) 4-6; ‘Models’, n 18 above, 478-482. 

21 ‘Models’, ibid, 481. 

22 ibid. 

23 ibid. For other difficulties with this approach, see Langer, n 11 above. 
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they represent particularly distinctive trends and features that contain enough 
essential elements of Anglo-American and continental processes to enable any 
particular system to be located somewhere along a spectrum of the two extremes. 
Although these models are simplistic, it is widely assumed that this approach is 
not only a valuable heuristic tool for theorising about different influences at play 
in Anglo-American and continental processes but that it also provides a useful 
independent standard for comparing different systems and determining how 
convergent or divergent they are.” The difficulty once again, however, lies in 
determining how these ideal types should be characterised and what level of 
detail should go into them. 

There is a broad consensus that the essence of the contrast in the context of 
criminal proceedings lies in arranging proceedings around the notion of a dispute 
or contest between two sides — prosecution and defence ~ in a position of theore- 
tical equality before a court which must decide on the outcome and arranging 
them around the notion of an official and thorough inquiry driven by court offi- 
cials.” From this essential contrast two different models of proof can logically be 
constructed. In the contest model the prosecution prepares the case, brings the 
charge and is responsible for presenting the evidence and proving the offence 
charged. If contested the defendant attempts to rebut the charge by presenting 
evidence and arguments against the prosecution. The proceedings are presided 
over by a neutral adjudicator whose function is to see that the parties play by the 
rules of the contest but not to take an active part in the presentation of the evi- 
dence. In the inquest model the court takes centre stage in the handling of the 
evidence. The prosecution may first decide the charge but officials of the court 
then have the responsibility for gathering, testing and evaluating the evidence. 
Any role the prosecution and defence play in the proof process is minimal and 
subordinate to the court’s function of finding the truth. 

Although these are familiar and simple models, there is considerable uncer- 
tainty beyond this as to whether other features commonly associated with the 
models should be included within them. Some features are commonly included: 
for example, the notion of the contest model is said to require a continuous trial 
while the inquest model is said to require a series of inquiries; oral evidence is a 
feature of the contest model, while written evidence is a more common feature of 
the inquest model.” Other contrasts, on the other hand, are not usually consid- 
ered essential characteristics of the models. These include the fact that in the con- 
test model the proceedings are in public whereas in the inquest model they are 
more often in private and the fact that a lay jury sitting separately from the pro- 
fessional judge in a divided trial court will often decide the outcome of the case in 





24 For defences of the use of adversarial and inquisitorial models in order to analyse criminal proce- 
dure systems, see N. Jorg, S. Field and C. Brants, Are Inquisitorial and Adversarial Systems Con- 
verging?” in Fennell et al, n 13 above, 41; L. Ellison, The Adversarial Trial Process and the Vulnerable 
Witness (Oxford: Clarendon Press, 2001) 142; Langer, n 11 above, 5; P. Duff, ‘Changing Concep- 
tions of the Scottish Criminal Trial: The Duty to Agree Uncontroversial Evidence’ in Duff et al, n 
14 above, 31. 

25 See, for example, Damaska, n 15 above, 563-565; P. Roberts and A. A. S. Zuckerman, Criminal 
Evidence (Oxford: Oxford University Press, 2004) 45. 

26 See, for example, Roberts and Zuckerman, ibid, 47. 
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the contest model whereas in the inquest model judges sitting in a unitary court 
with or without lay judges will decide the case.” Decisions as to what factors 
should and should not be included are not easy to make on the basis of logic.” 
Logic does not dictate that we should include a continuous trial as a necessary 
feature of the contest model but conclude that a jury system is not necessary. It 
would be possible to divide proceedings arranged around the notion of a contest 
into a series of phases of proof. Conversely, it could be argued that ajury is a more 
essential feature of the contest model as this imposes a necessary restraint on judi- 
cial fact-finding which might otherwise overwhelm the principle of party pre- 
sentation. 

Another feature which is commonly considered to be an essential characteristic 
of the contest model in contrast with the inquest model is the need for rules of 
evidence. Logic may dictate that in a party dominated system there is a need for 
rules to allocate the burden of proof and to regulate the contest. But beyond this it 
is unclear how essential other rules are. Disclosure rules are commonly justified in 
the contest model in order to ensure equality of arms’ between the parties, parti- 
cularly in the criminal context where there is such an imbalance of resources 
between prosecution and defence.” But there is a natural tendency in a contest 
model for parties to be reluctant to disclose all evidence material to the case and 
these rules inevitably rub up against this more natural inclination to hold one’s 
cards close to one’ chest. Other means of improving the imbalance such as pro- 
viding for strong defence representation might prove just as effective.” A number 
of exclusionary rules including hearsay are also sometimes said to be justified by 
the adversary system as they provide incentives for parties to adduce the best evi- 
dence.” But there are structural difficulties in making these rules effective unless 
we import into such a system a bifurcated structure of decision making, allowing 
judges as the tribunal of law to screen the evidence from a specially appointed 
tribunal of fact. Mandatory directions can also be used to try to influence the 
manner in which fact-finders should reason but again it is not so clear that these 
need to be exclusive to fact-finders in the contest model. Although freedom of 
proof is closely associated with continental fact-finding, again there is no reason 
why this should be a necessary feature of an inquest model. 

All this serves to make the point that it is very difficult to add features to 
the core contrast between proof by contest and proof by inquest that can be 





27 ibid. Others, however, would include the jury within the adversarial system: see, eg Jorg, Field and 
Brants, n 24 above, 42; Langer, n 11 above, 10. 

28 Damaška, ‘Models’, n 18 above, 483. 

29 A. S. Goldstein, ‘The State and the Accused: Balance of Advantage in Criminal Procedure’ (1960) 
69 YaleL] 1149; R. J. Traynor, ‘Ground Lost and Found in Criminal Discovery’ (1962) 39 New York 
University Law Review 228, 249; J. Jackson and S. Doran, Judge without Jury: Diplock ‘Trials 
in the Adversary System (Oxford: Clarendon Press, 1995) 62; Roberts and Zuckerman, n 25 above, 
52-56. 

30 In Scotland, for example, there has been a tradition which is now changing of non-disclosure by 
the Crown of any evidence helpful to the defence case: see A. V. Sheehan and D. J. Dickson, Crim- 
inal Procedure (Edinburgh: Butterworths, 2"° ed, 2003) para 164. 

31 D. Nance, ‘The Best Evidence Principle’ (1988) 73 Iowa Law Review 227. On the wider relation- 
ship between rules of evidence and the adversary system, see M. Damaška, Evidence Law Adrift 
(New Haven: Yale University Press, 1997) ch 3. 

32 M. Damaška, ‘Free Proof and its Detractors’ (1995) 43 American Journal of Comparative Law 343. 
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said to be essential characteristics of the two models. As soon as we start to flesh 
out the models, we tend to ascribe features to them either on an empirical basis 
from what we see happening in the Anglo-American or continental tradition or 
on a normative basis from what we believe ought to be included within each 
model. But this inevitably leaves scope for different views as to what should 
or should not be included within each model with the result that there will be 
scope for disagreement when it comes to locating particular systems within the 
spectrum. 

Even if we could agree on what represents the core features of adversarialism 
and inquisitorialism, difficulties can arise in reaching agreement on how these 
concepts are to be applied. Certain non-common law countries, for example, 
insist that they now have adversary systems.” But Anglo-American commenta- 
tors are much less likely to view the recent changes in a number of reformed con- 
tinental processes as ‘Copernican’.** Pizzi has observed that there are features of 
German trials that are deeply adversarial in the sense that witnesses’ versions of 
events are strongly contested by defence lawyers, yet judges retain considerable 
procedural control.” Are these trials adversarial or non-adversarial? He has also 
taken the example of Norway where the parties have the responsibility for pre- 
senting the evidence, yet at the beginning of the trial defendants are asked to 
respond to the charges, quite unlike Anglo-American trials. Again, are these trials 
adversarial or non-adversarial? There can also be considerable variation within sys- 
tems as to the way in which proceedings are organised, with the result that it 
becomes even more difficult to locate the system as a whole on the adversarial/ 
inquisitorial spectrum. It is commonly said, for example that many of the pre- 
trial proof processes in the Anglo-American criminal systems are just as inquisi- 
torial as continental systems.*® How then are we to place systems which manifest 
extreme characteristics of inquest pre-trial followed by extreme characteristics of 
contest at trial? There can also be a different emphasis put on ‘adversarial’ and 
inquisitorial features depending on the type of trial within any one system. It 
has been suggested, for example, that although there are similarities between the 
process of proof in the tribunaux correctionnels and the cours d'assises in France, in 
practice more oral testimony is heard in the proceedings of the higher court.” 
Similarly, in Anglo-American trials it has been suggested that the absence of the 
jury causes an adversarial deficit even though the rules of procedure and evidence 
remain the same in both jury and non-jury trials.” Some have even detected con- 








33 W. T. Pizzi, ‘The American “Adversary System”’ (1998) 100 University of West Virginia Law Review 
847, 848. See also C. Brants and S. Field, ‘Legal Cultures, Political Cultures and Procedural Tradi- 
tions: Towards a Comparative Interpretation of Overt and Proactive Policing in England and 
Wales and the Netherlands’ in D. Nelken (ed), Contrasting Criminal Justice (Aldershot: Dartmouth 
Ashgate, 2000) 77, 79. 

34 ‘Models’, n 18 above, 491. 

35 n 33 above. 

36 See, for example, A. S. Goldstein, ‘Reflections on Two Models: Inquisitorial Themes in American 
Criminal Procedure’ (1974) 26 StanLR. 1009. 

37 B. McKillop, ‘Readings and Hearings in French Criminal Justice: Five Cases on the Tribunal Cor- 
rectionnel’ (1998) 46 American Journal of Comparative Law 757,779. 

38 S. Doran J. Jackson and M. Seigel, ‘Rethinking Adversariness in Non-Jury Criminal Trials’ (1995) 
23 American Journal of Criminal Law 1. ; 
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flicting forces at work within the same trial, with judges taking both passive and 
active stances towards the evidence presented at various stages of the process.” 

All this does not mean that adversarial’ and ‘inquisitorial’ models of proof can- 
not contain some explanatory power in our attempt to determine the extent to 
which processes of proof are converging or diverging. If we limit our definition 
of these terms to those features that flow logically from the contest-inquest polar- 
ity, the contrast would seem to be incapable of encompassing the diversity of pro- 
cesses of proof that are evident across the many Anglo-American and European 
systems. But if we take a more expansionist view, the models can be used to cover 
quite a wide variety of practices, ranging beyond the degree to which the proof 
process is driven by party contest or court officials to other factors such as the 
concentration of criminal proceedings on the trial stage as opposed to the pro- 
ceedings being spread over a number of different stages, the reliance at trial on oral 
as opposed to written testimony, the extent to which decision making is orga- 
nised in a bifurcated or unitary manner and the use of exclusionary rules of evi- 
dence as opposed to free proof. In recent times there has been a tendency on the 
part of scholars to associate the models even more broadly with other typologies 
which are less concerned with rules of procedure and proof and more with the 
positions that key actors such as police officers, prosecutors and judges occupy 
within organisational structures and the roles they play in the processes of proof. 
Damaška, for his part, contrasted two ideals of officialdom which he labelled 
‘hierarchical and ‘coordinate’, the former exaggerating certain features of conti- 
nental judicial organisation with its emphasis on officials organised in a hierarchy 
applying technical norms, and the latter based on certain tendencies within 
Anglo-American justice to hand over decision making to lay persons applying 
community norms with considerable discretion.*° More recently, a number of 
scholars have concentrated on whether police officers and prosecutors are moti- 
vated by considerations of case-building or with truth-finding.* ‘Coordinate’ 
and ‘case construction’ models have tended to be associated with adversarial pro- 
cesses and ‘hierarchical and ‘truth-finding’ models with inquisitorial processes, 
although there can be differences of view as how to categorise particular stages 
of a criminal investigation. When we probe the processes of proof in Anglo- 
American justice, for example, we find that at a certain stage of an inquiry a pro- 
cess can be transformed from one in which actors are primarily interested in 
truth-finding to one more interested in constructing a case against the suspect. 
But it may not be easy to determine at what point a process moves from the 
‘inquisitorial’ zone into the ‘adversarial’ one.” 


39 See, eg., Pizzi, n 33 above. 

40 M. Damaška, ‘Structures of Authority and Comparative Criminal Procedure’ (1975) 84 YaleLJ 
480. 

41 For case construction in England, see eg M. McConville, A. Sanders and R. Leng, The Case for the 
Prosecution (London: Routledge, 1991). For recent analysis of the roles of police officers, prosecu- 
tors and judges in the French criminal justice system, see J. Hodgson, “The Police, the Prosecutor 
and the Juge d'Instruction (2001) 41 British Journal of Criminology 342. For a recent comparative ana- 
lysis of the role of prosecutors in evidentiary processes, see J. Jackson, ‘Legal Culture and Proof in 
Decisions to Prosecute’ (2004) 3 Journal of Law, Probability and Risk 109. 

42 Commentators have differed as to how to characterise police questioning in England and Wales, 
some referring to it as an ‘adversarial’ process and others as ‘inquisitorial’. Cf R. Evans, The Conduct 
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The imposition of these extra dimensions on to models that are already laden 
with opaque meaning can lead to disagreements as to whether systems are con- 
verging or diverging. An analysis which focuses simply on the rules and proce- 
dures of proof is more likely to accept at face value some of the ‘transplants’ or 
changes that have been made away from the extreme of either model and more 
likely to conclude that we are seeing a convergence in proof processes somewhere 
closer to the centre of the two poles than at either extreme. Conversely, however, 
an analysis which probes deeper into what the rules mean to the actors themselves 
is more likely to detect cultural resistance to the changes that are being made and, 
as these are translated into the local culture, is more likely to encounter diver- 
gences rather than convergences occurring. 

The real limitation in using ‘adversarial and ‘inquisitorial’ models as bench- 
marks for determining the extent to which systems are converging or diverging, 
however, is not that the models cannot encapsulate a wide variety of evidentiary 
processes evident across the common law and civil law divide, nor that there can 
be disagreements on how the terms ‘adversarial’ and ‘inquisitorial should be used 
and applied. There are difficulties endemic in any exercise which attempts to make 
cross-cultural comparisons between legal systems and so long as we are careful to 
explain what we mean by these terms, they can still be useful in analysing shifts in 
direction within and between systems. The limitation is that, however broadly we 
attempt to use the terms, they cannot claim to be comprehensive, all-inclusive 
categories and that by using them as though they were we may lose sight of cer- 
tain processes at work which cannot be categorised as either ‘adversarial’ or ‘inqui- 
sitorial at all, no matter how broad or deep our perspective. It has been argued, for 
example, that some of the developments that have taken place within United 
States civil processes in the last 20 years, and more latterly, within the procedures 
of the International Criminal Tribunal for the former Yugoslavia, are better 
described through a third procedural model labelled ‘managerial’ rather than as 
falling into either of the traditional adversarial or inquisitorial models of proce- 
dure.” Similar trends may be discerned within the English civil process in the 
aftermath of the Woolf reforms and increasingly also within English criminal 
procedure.** Others have detected processes at work at the sentencing stage of 
common law processes which are hard to categorise within either traditional 
model.* Another recent development which does not fit easily into either tradi- 
tional model is the growth in restorative justice processes where offenders are 
brought face to face with victims in order to find ways of addressing offender 
behaviour.“ Although these processes look forward to changing the offender’ 


of Police Interviews with Juveniles (London: HMSO, 1993); and E. Cape,“The Revised PACE Codes of 
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43 M. Langer, “The Rise of Managerial Judging in International Criminal Law’ (2005) 53 American 
Journal of Comparative Law (forthcoming). 

44 See Access to Justice: Final Report by Lord Woolf MR to the Lord Chancellor on the Civil Justice System in 
England and Wales (1996). On the rise of managerialism in England criminal procedure, see 
McEwan, n 6 above; Smith, n 6 above. 

45 J. Shapland, Between Conviction and Sentence: The Process of Mitigation (London: Routledge & Kegan 


Paul, 1981). 
46 There is a very large and expanding literature on restorative justice processes: see G. Johnstone, 
Restorative Justice: Ideas, Values and Debates (Cullompton: Willan, 2001), K. McEvoy, H. Mika and 


746 © The Modern Law Review Limited 2005 


John D. Jackson 





behaviour, they can involve trying to reach a consensus covering the circum- 
stances of the offence. This process of proof is not easily categorised as adversarial’ 
or ‘inquisitorial’ and might be better described as ‘problem solving.“ The point 
here is that the traditional adversarial/inquisitorial dichotomy may not always 
prove a useful framework for analysing the complexity of real-life processes of 
proof. As one critic has put it, dichotomies provide only two-dimensional slices 
through reality: they give us black and white and — depending upon their degree 
of refinement — innumerable shades of grey... But they do not give us the reds 
and greens and blues’.“* 

As we turn to examine the evidentiary jurisprudence that has been evolved by 
the European Court of Human Rights, we will argue that the adversarial/inqui- 
sitorial dichotomy has obscured the truly transformative nature of the Court's jur- 
isprudence. Although the Court has commonly referred to ‘adversarial rights and 
principles, its conceptions do not match existing practices within the adversarial 
tradition and it is misleading to consider that these are leading to a convergence in 
the direction of traditional adversarial processes. We have seen that on the broadest 
interpretation of the adversarial model, we would expect to see one or more of 
the following characteristics: party control of the proof process, concentration on 
a climactic trial and reliance on oral testimony, trial by jury and exclusionary rules 
of evidence. Yet we shall see that the European Court has not required contracting 
parties to adopt any of these practices. Instead it will be argued that they are being 
required to realign their processes in accordance with what is better described as a 
new model of proof altogether. 


THE EVOLUTION OF EVIDENTIARY HUMAN RIGHTS NORMS 
The right to a fair trial 


A number of countries have long included within their constitutions a system of 
fundamental rights, but after World War II 4 constitutional and civil rights revo- 
lution’ occurred when these rights began to be enforced through judicial machin- 
ery at a national and international level.” States not only began to sign up to 
common human rights norms, they also acceded in various treaties to certain 
forms of review that would be exercised by international authorities. Thus the 
Inter American Court is tasked with applying the American Convention on 
Human Rights, the African Commission applies the African Charter on Human 
and People’s Rights and the UN Human Rights Committee applies the Interna- 
tional Covenant on Civil and Political Rights. The most advanced example of 
supra-national application of human rights norms, however, has been that of the 
European Convention on Human Rights by the (now abolished) European 
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Commission of Human Rights and by the European Court of Human Rights.” 
Over a number of years these bodies have attempted to apply common standards 
to legal systems within the common law and civil law traditions. Although the 
Court was established in 1959, it took some time for its judicial machinery to exert 
a material impact on the national legal systems of member countries because of 
the delay by a number of states in granting the right to individual petition to the 
Court and in accepting the jurisdiction of the Court. Today, however, it is esti- 
mated that taken together both the text of the European Convention and the jur- 
isprudence of the Commission and Court have inspired several hundred national 
constitutional court decisions.” It is true that the Convention and Court can 
hardly be said to have created a truly independent legal order as their role has been 
merely to correct rather than supplant national legal norms. But it can be argued 
that this distinction has become blurred as the jurisprudence of the Commission 
and Court has come to complete and enrich the often vague text of the Conven- 
tion and in this manner arrive at a set of norms that seems more and more to be 
that of a true supranational legal order.” 

The key vehicle in the development of evidentiary human rights norms has 
been the fair trial right in Article 6 of the European Convention. The right to a 
fair trial finds its roots deep in the history of human rights and is given expression 
in the UN Universal Declaration of Human Rights.” Article 6(1) of the Conven- 
tion contains a general definition of the right which closely follows Article 10 of 
the Declaration, whilst Article 6(2) enshrines the presumption of innocence 
which is contained in Article 11 of the Declaration. But Article 6 goes further than 
the Declaration by enumerating a number of other specific safeguards, including 
in Article 6(1) the right to be brought to trial within a reasonable time and in 
Article 6(3) a number of defence rights for those charged with a criminal offence, 
including the right to have adequate time and facilities for the preparation of the 
defence, the right to legal assistance, the right to examine or have examined wit- 
nesses against the defence and to obtain the attendance and examination of wit- 
nesses under the same conditions as prosecution witnesses. 

In many respects the inclusion of these specific rights may be seen as a triumph 
for those British lawyers steeped in the common law tradition who argued 
against their civil law counterparts in favour of a more specific set of rights in 
preference to a mere restatement of the principles in the Universal Declaration. 
In his masterly account of the formation of the Convention, Simpson has shown 
how the final draft of the Convention was a compromise between civil law and 
common law approaches towards the protection of individual rights.** The civil 





50 The Commission was abolished in 1998 under Protocol 11 and the Court now has sole jurisdiction 
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law approach favoured setting out the enumerated rights in brief general terms, 
leaving the detailed working out to be done by member states with a Court of 
Human Rights responsible for elaborating a jurisprudence of rights. The com- 
mon law approach, on the other hand, was distrustful of bills of rights and reluc- 
tant to place its trust in the evolution of a jurisprudence derivative from very 
general principles of law. Instead it put its weight behind a more precise specifica- 
tion of the rights and limitations to the rights and in the provision of effective 
remedies. The resulting compromise was one which appeared to favour both 
sides. On the one hand, the ultimate text that was agreed appeared to favour the 
common law approach of a more specific delineation of the rights than that out- 
lined in the Universal Declaration. On the other hand, the establishment of a 
Commission and Court to enforce the rights was a victory for the civil law 
approach, albeit that the Convention did not require member states to accept 
either the right of individual petition or the jurisdiction of the court. 

Taken at face value, the specific rights incorporated in Article 6, drafted as they 
were largely by the British, not unnaturally appeared to favour an approach which 
had greater resonance in the common law than in civil law tradition. Although 
the right to a trial within a reasonable time has not been an independently recog- 
nised right in either tradition, the emphasis in Article 6(3) on the rights of the 
defence and in particular the concern to buttress the role of the parties in present- 
ing and challenging evidence appears to give the Convention a decidedly adver- 
sarial mould.” Any victory which the common law tradition was able to claim 
from the enumeration of defence rights in the Convention, however, was over 
time reined back by the interpretation that came to be given to these rights by 
the Commission and the Court in subsequent jurisprudence. The very develop- 
ment therefore that the British had resisted at the time of the drafting of the Con- 
vention, namely that the rights would come to be interpreted by an international 
court with binding effect on national courts, was one that came to pass. In the 
process, some of the adversarial purity of the written text was sacrificed. 

Although the European Commission and Court have emphasised that the 
right to a fair trial holds a prominent place in a democratic society with the result 
that Article 6 must be given a broad construction,°° a number of limiting princi- 
ples have taken hold to prevent the Strasbourg authorities being over-prescriptive 
about the evidentiary procedures that should be adopted in the member states. 
First of all, from the beginning the Commission established that the Strasbourg 
authorities do not constitute a further court of appeal from the national courts.” 
This fourth instance doctrine together with the doctrine of the margin of appre- 
ciation has meant that the national courts are given considerable discretion con- 
cerning the evaluation of evidence. Secondly, as a general principle the member 
states enjoy considerable freedom in the choice of the appropriate means of ensur- 
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ing that their judicial systems comply with the requirements of Article 6.°° The 
Court does not require states to adopt any particular rules governing the admissi- 
bility of evidence, although we shall see that it has embraced certain evidentiary 
principles that have had to be translated into national systems. Instead it has con- 
sidered that it is for the competent authorities to determine the relevance of pro- 
posed evidence and that rules on the admissibility of evidence are ‘primarily a 
matter for regulation under national law’. The Courts unwillingness to pre- 
scribe rules of evidence or concepts such as admissibility was a clear signal that it 
had no wish to impose a common law system of evidence on member states. 
Thirdly, the Commission and Court both said at an early stage that their task is 
to determine whether they can be satisfied that the proceedings taken ‘as a whole’ 
were fair? On the one hand, this has enabled the Court to give an expansive 
interpretation to Article 6, and to hold that the rights accorded to defendants in 
Article 6(2) and 6(3) are ‘specific aspects of the general principle stated in paragraph 
1 and are to be regarded as a non-exhaustive list of “minimum rights” which form 
constituent elements amongst others, of the notion of a fair trial in criminal pro- 
ceedings." This expansionist principle has enabled the Court to read other 
important protective rights into Article 6 such as the privilege against self-incri- 
mination.” On the other hand, however, it has given the Court a certain leeway 
to consider that it is not essential for the special rights to be respected in every case 
if measures restricting the rights of the defence are ‘strictly necessary’ and there are 
adequate compensating measures taken to protect the accused at trial.’ This has 
permitted inroads to be made by domestic jurisdictions into the specific rights 
provided that the trial as a whole may be considered fair.* Finally, the Court has 
given the Convention an evolutionary interpretation according to which the 
Convention is 4 living instrument which must be interpreted in the light of pre- 
sent day conditions. On the one hand, this has enabled some of the rights and 
principles developed under Article 6 to be given an expansionist interpretation in 
the light of present day conditions; on the other hand, it has also enabled these to 
be balanced, as we shall see, against other competing concerns that come to dom- 
inate the criminal process landscape.°° 


The equality of arms principle 


These limiting principles have enabled the Court to be quite flexible about the 
evidentiary principles and processes that are to be equated with Article 6, permit- 








58 Hadjianastassiou v Greece (1993) 16 EHRR 219 at [33]. 

59 Engel v Netherlands (1979-1980) 1 EHRR 647, at [46], Schenk v Switzerland (1991) 13 EHRR 242, 
Delta v France (1993) 16 EHR. 574, at [35]. 

60 Nielsonv Denmark (1957) 4 Yearbook 518, Barbera, Messegué and Jabardo v Spain (1989) 11 EHRR 360, 
Delta v France, ibid. 

61 Deweer v Belgium (1979-80) 2 EHRR. 439, at [56]. 

62 See, eg., Funke v France (1993) 16 EHRR 297. 

63 See, eg., Van Mechelen v Netherlands (1998) 25 EHRR. 647 at [58]. 

64 See, eg., Brown v Stott [2001] 2 All ER 97. 

65 Tyrer v United Kingdom (1979-1980) 2 EHRR 1 at [31]. 

66 This balancing approach has been evident when the court has come to balance the interests of 
victims and witnesses against the interests of a defendant in a fair trial: see text at notes 125-133 
below. 


750 © The Modern Law Review Limited 2005 


John D. Jackson 





ting it when necessary to depart from the strait jacket of the specific rights in 
Articles 6(2) and (3) and to develop its own distinctive principles of fairness. 
Instead of adopting a fully-fledged adversarial position requiring party control 
over the presentation of evidence, the Commission and Court from an early stage 
chose to develop the principle of equality of arms’, an old principle with roots in 
both common law and civil law traditions.” It is a principle that has been 
expressed as affording every party to the proceedings à reasonable opportunity 
to present his case in conditions that do not place him at substantial disadvantage 
vis-a-vis his opponent’. Although this principle was enunciated early on in the 
jurisprudence of the Commission and Court,” it has undergone development 
and refinement over the years. In 1970 for instance, the Court upheld an old Bel- 
gian practice whereby the procureur général would retire with the Court having 
expressed a view as to whether the appellants appeal should be heard.” Over 20 
years later, however, the Court reached a different conclusion. Once the procureur 
général had expressed an opinion on the merits of the appeal, he became the appli- 
cants opponent and the procureur général’ participation in the private deliberations 
of the Court gave him an unfair advantage over the appellant.” In emphasising 
the importance of the appearance of justice, the Court drew attention to the 
increased sensitivity of the public to the fair administration of justice. This empha- 
sis on the importance of equal participation by the parties has underlined the 
necessity of distinguishing between those responsible for prosecuting or appear- 
ing to be prosecuting and those responsible for judging and, in doing so, has bro- 
ken with the old continental practices which tended to blur the distinction. 

It is not only equality in presenting arguments that is required, but also equal- 
ity in being able to present evidence as well. Thus in Bonisch v Austria’ a court 
appointed expert provided a report that meat prepared by the applicant contained 
an excessive concentration of a carcinogenic substance called bezopyrene. The 
European Court considered that he was more like a witness against the accused 
than an impartial expert. As a court witness, he could attend throughout the hear- 
ings, put questions to the accused and to witnesses with the leave of the court and 
comment on the evidence. Since he was given much greater control over the pro- 
ceedings than a defence expert witness would have been given, Bonisch had not 
been accorded equal treatment. 

The principle has gone beyond ensuring that the parties are accorded a formal 
equality during the presentation of evidence at the trial and appeals process. In 
order to be able to contest on equal terms, the Commission and Court have 
recognised that as a result of the disparity in the resources between prosecution 
and defence, the principle of the equality of arms requires that the facilities which 
everyone charged with a criminal offence should enjoy under Article 6(3)(b) 
include the right of the accused to have at his disposal all relevant information that 
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has been or could be collected by the competent authorities.” The Strasbourg 
authorities have here recognised the disparity of resources between prosecution 
and defence. Since the prosecution enjoys considerable facilities derived from its 
powers of investigation, equality demands that the results of these investigations 
be shared with the defence. 

Despite the significance that the principle of the equality of arms attaches to 
party information and party presentation, however, there are limitations in 
regarding it as an adversarial principle. These were illustrated in the civil case of 
Feldbrugge v Netherlands where the applicant had been denied an opportunity to 
appear either in person or through her lawyer in making her claim for health 
insurance benefits. The Court held that there had been no breach of the principle 
of the equality of arms because Mrs Feldbrugge’s opponents were equally disad- 
vantaged under the procedures of the Appeals Board. It is true, of course, that 
Article 6(3) specifically guarantees certain defence rights in criminal cases such as 
the right to call witnesses but even here the equality of arms principle serves to 
limit adversarialism as the Article provides that parties have the right to obtain the 
attendance and examination of witnesses on their behalf only ‘under the same 
conditions as their opponent. It follows that the defence have no right under this 
principle to call any witness of their choosing. The competent national authorities 
are therefore able to decide upon the relevance of the proposed evidence of each 
witness.” In addition it would seem that where a system proceeds on the basis of 
experts being called by the court, parties have no right to call their own expert to 
challenge this evidence unless there are objectively justified fears concerning the 
court experts impartiality.”° 


The right to an adversarial trial 


Although there was no inequality of arms in the Felbrugge case, the Court went on 
to hold that there had nevertheless been a breach of Article 6(1) because the failure 
to hear Mrs Feldbrugge meant she had not been allowed proper participation in 
the proceedings. Towards the end of the 1980s, the Court began to develop this 
right to be heard and to speak not just of the principle of equality of arms but also 
of the principle that áll the evidence must be produced in the presence of the 
accused at a public hearing with a view to adversarial argument.” A number of 
decisions ruled that the right to an adversarial trial means, in a criminal case, that 
the prosecution and defence must be given the opportunity to have knowledge 
and comment on the observations filed and the evidence adduced by the other 
party.”® It is important to see, however, that in developing this adversarial right 
the European Court fell short of prescribing the kind of adversarial trial that is 
associated with common law jurisdictions where procedural control is largely in 
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the hands of the parties rather than the judge. Under the label of une procédure con- 
tradictoire it has long been considered important in continental procedure that the 
defendant should be present when procedural activities are under way and should 
be entitled to offer counter- proofs and counter-arguments.”? The Commission 
and Court sought to ‘translate’ the defence rights prescribed in Article 6 into a 
vision of adversarialism that was as compatible with the continental notion of 
une procédure contradictoire as with the common law adversary trial. Defendants have 
to be guaranteed rights to legal representation, a right to be informed of all infor- 
mation relevant to the proceedings, a right to be present and to present arguments 
and evidence at trial. But this does not rule out considerable participation by 
judges in asking questions or even calling witnesses. 

The Strasbourg authorities have not self-consciously tried to squeeze the Arti- 
cle 6 defence rights into a continental mould and imposed this across the contract- 
ing states. The one right that would seem to stretch the notion of une procédure 
contradictoire is the right to examine witnesses, expressly safeguarded in Article 
6(3)(d). In a series of decisions beginning in 1986,°° the European Court began 
to interpret Article 6(3)(d) to mean that convictions should not be substantially 
based upon the statements of witnesses whom the defence were unable to cross- 
examine. There would seem to be little doubt that these decisions, although not 
always consistent with one another,” were a major factor in some of the changes 
that began to take effect in a number of continental jurisdictions which were more 
firmly associated with the old inquisitorial tradition.” As a result of the Kostovski 
decision against the Netherlands, for example, in which the Court ruled that there 
was a breach of Article 6 where the conviction was based to a decisive extent on 
the statements of two anonymous witnesses who gave evidence in the absence of 
the accused, the Dutch Supreme Court was forced to retreat from earlier case law 
that had permitted the use of anonymous hearsay evidence.” In France the Court 
of Cassation held that Article 6(3)(d) requires the trial court to grant the defen- 
dant’s request to summon and question a witness unless the witness is clearly una- 
vailable, or his testimony would be irrelevant, or the accused has had an adequate 
opportunity to confront and question the witness in prior proceedings, or there is 
a serious risk of witness intimidation or retaliation.” The adversarial defence 
rights in Article 6 had a strong influence upon the Delmas-Marty Commission 
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which proposed that a list of basic principles should be placed at the head of a new 
code of criminal procedure and in reforms in 2000 the principle that criminal 
procedure should be fair and ‘contradictoire’ was given pride of place in the list 
of guiding principles.” In Italy the new code of criminal procedure in 1988 gave 
expression to these principles and Article 111 of the Italian Constitution was 
amended to provide that every trial should be based on giving the parties the right 
to offer counterproofs and counterarguments against unfavourable evidence 
(including contradittorio tra le partii) on an equal standing in front of an impartial 
judge. 

Although the European Court seems to have played a significant role in 
prompting these changes, it again fell short of prescribing the need for anything 
like a fully- fledged common law adversarial trial.” First of all, as we have seen, 
the Court has steered well clear of imposing any common law concepts on mem- 
ber states such as the notion of admissibility or hearsay. It has put much more 
emphasis on the use that is made of evidence than on the question of its admissi- 
bility as evidence. Thus in the first major decision on Article 6(3)(d) the Court 
stressed that in itself the reading out of statements cannot be regarded as inconsis- 
tent with Article 6 but the use made of the statements as evidence must neverthe- 
less comply with the rights of the defence. 

Secondly, it would seem that it is not necessary for the right to examine wit- 
nesses to be exercised at the trial. In the Kostovski case the Court made it clear that 
the right to confrontation does not mean that in order to be used as evidence 
statements of witnesses should always be made at a public hearing: 


to use as evidence such statements obtained at the pre-trial stage is not in itself 
inconsistent with paragraphs (3)(d) and (1) of Article 6, provided that the right of 
the defence has been respected. 


As a rule, these rights require that an accused should be given an adequate and 
proper opportunity to challenge a witness against him, either at the time the witness 
was making his statement or at some later stage in the proceedings. 


This again is an illustration of accommodation towards a civil law approach 
which has been much more receptive towards the idea of reviewing evidence 
before the trial.” So long as opportunities exist for challenging witnesses before 
trial, the absence of an opportunity to examine these witnesses at trial is not fatal 
to compliance with Article 6 standards. This could pose difficulties for common 
law processes where there is no properly organised pre-trial phase of procedure 
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taking place under judicial control at which witnesses may be examined.’ Where 
vital witnesses become unavailable at trial and there has been no pre-trial oppor- 
tunity for cross-examination, the European jurisprudence suggests that prosecu- 
tion cases may fail in the absence of other evidence against the accused. 

Thirdly, not all witnesses need to be examined on the defences request in order 
to meet the fair trial standards of Article 6. In some cases the Court would seem to 
have taken into account the difficulty in producing witnesses at the trial where 
they have gone missing or where the witnesses exercise their right not to testify.” 
In these instances the Court will look for any compensating safeguards which 
might include the fact that the witness has already been questioned by a judge or 
that the defence have had an opportunity to view the demeanour of the witness or 
an opportunity to cast doubt on the witness’ credibility.” Whatever the compen- 
sating safeguards, however, the Court has tended to insist that the right to exam- 
ination should be available where the testimony concerned constitutes the 
‘main’,”* decisive,” ‘only’ or sole” basis for the conviction. 

This again implies that the European Court has construed the right as much to 
accommodate continental systems of justice as common law systems. Indeed it 
may be argued that it is common law judges rather than their civil law counter- 
parts who are likely to have to change their perspective in the light of these stan- 
dards. Judges in the common law tradition are used to ruling on the admissibility 
of evidence in a piecemeal, atomistic manner, although once the prosecution case 
is completed, they have had a role in screening out weak cases before factual dis- 
putes are sent to the jury for decision. By contrast the European Court has con- 
sidered that a much more ‘holistic approach needs to be taken towards the 
evidence by considering how decisive or substantial the unexamined witness evi- 
dence is to the case as a whole.” This requires that judges are in a position to make 
some assessment of the strength of the other evidence against the accused and it 
has been argued this is likely to bring about a considerable change of perspective 
and practice in the English criminal process.” It would seem to mark a shift away 
from the traditional focus on deciding on the admissibility of evidence on a piece 
by piece basis towards considering whether there is a sufficient basis under Article 
6 for sending a case to the jury. Such judgments of sufficiency would require a 
much more probing assessment of the evidence as whole than the traditional 
approach taken at the end of the prosecution case, which has been to consider 
whether on one possible view of the facts there is evidence on which a jury could 
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conclude that the defendant is guilty.®? This in turn points towards a more active 
fact-finding role for the common law judge. The trial judge is there not just to 
referee a contest in the traditional common law mould, making atomistic rulings 
of evidence, but to take a more proactive and dominant role in the proceedings in 
deciding whether fairness requires that particular witnesses need to be exam- 
ined. 

The upshot ofall this is that the adversarial principle of defence examination of 
witnesses has been accommodated by the European Court to meet continental 
processes without too much disturbance. Although the right to examine wit- 
nesses would seem to have stretched the continental notion of une procédure contra- 
dictoire beyond its traditional boundaries, this right has not required any full scale 
transition towards a party-controlled trial. Indeed so great has been the accom- 
modation that it may be argued that traditional common law approaches, so long 
associated with the adversarial right of cross-examination, have been as much 
disturbed by the European Court’ jurisprudence as civil law traditions. There are 
other respects as well in which it may be said that the ‘adversarial’ requirements 
that have been interpreted by the European Court as necessary in the light of 
Article 6 standards of fairness have stretched common law adversary traditions 
beyond their comfort zone. 

We have seen that one of the conditions for meeting the principle of equality of 
arms is the right of the defence to have access to relevant information before the 
trial. This effectively predicates fairness at the trial upon fair disclosure before trial 
and once again elevates the significance of pre-trial procedures. In continental eyes 
the principle of disclosure of evidence through a shared dossier which is con- 
structed by judicial or prosecutorial officials charged with gathering evidence, in 
favour as well as against the accused, is an essential condition to be met before the 
defence can have any chance of exercising ‘adversarial rights’ because there is no 
tradition of the defence having the resources to find evidence for itself" But the 
notion of sharing information is not so easy to assimilate into the common law 
tradition with its emphasis on each side gathering and presenting ‘its own’ evi- 
dence. Although the Court has claimed that the requirement of fairness under 
Article 6 that the prosecution authorities disclose to the defence all material evi- 
dence for or against the accused is one which is recognised under English law, °* 
this is not a principle that has been deeply embedded in the English tradition. It is 
true that the notion of inspecting the depositions on which the accused was to be 
committed for trial dates back to the nineteenth century," but it has taken much 
longer for the principle of ‘unused’ prosecution material to be disclosed.”° Even 
today the notion that evidence is used by one side or the other rather than shared is 
retained in the notion of two sides holding on to ‘their’ evidence unless required to 





100 Rv Galbraith [1981] 1 WLR. 1039. 

101 J. Jackson, “The Impact of Human Rights on Judicial Decision Making’ in Doran and Jackson, n 6 
above, 109, 118. 

102 J. H. Langbein, The Origins of Adversary Criminal Trial (Oxford: Oxford University Press, 2003). 

103 Jespers v Belgium, n 73 above, 87-88. 

104 Edwards v United Kingdom (1993) 15 EHRR. 417 at [36]. 

105 P. Devlin, The Criminal Prosecution in England (London: Oxford University Press, 1960) 6. 

106 See Rv Ward (1993) 1 WLR 619. 


756 © The Modern Law Review Limited 2005 


John D. Jackson 





do so by rules of disclosure. Meanwhile English procedure has fallen foul of the 
European Court on issues of disclosure in a number of cases.” Disclosure is now 
governed by a statutory regime which determines what material needs to be dis- 
closed by each side in a two stage process of disclosure. But it has been pointed 
out that it falls short of European jurisprudence both in failing to require the 
prosecution to disclose all material evidence and in failing to provide the defence 
with recourse to judicial review at the first stage of prosecution disclosure.” 
Besides, the disclosure obligations only come into play at the stage when a case 
has been investigated. There is no obligation on the prosecution to disclose infor- 
mation while investigations are ongoing." 


TOWARDS CONVERGENCE OR REALIGNMENT? 


It has been seen that traditional common law and civil law approaches to evidence 
have been challenged by some of the rulings of the Strasbourg authorities. The 
principle of equality of arms has required civil law countries to make a sharper 
differentiation between those exercising judicial functions and those exercising 
‘party’ functions. The principle of an adversarial trial has also required such sys- 
tems to give greater weight to defence rights to examine witnesses. Although 
some commentators have argued that this move towards adversarialism is pro- 
moting some sort of convergence between the two legal traditions, it is accepted 
that the European Court's idea of adversarial proceedings does not necessarily cor- 
respond in every respect with the notion as it is understood in common law 
countries. The Court itself did not set out with any presumption that the com- 
mon law concept of a fair trial is superior to the civil law concept, or the latter 
superior to the former.” We have seen that the common law tradition has been 
equally discomforted by the ‘adversarial principle of open disclosure of material 
evidence. The Court has steered clear of imposing any abstract model of proof on 
contracting parties.’ Instead, as we have seen, it has tried to ‘translate’ the princi- 
ples in Article 6 in such a manner as to make them amenable to accommodation 
within both common law and civil law traditions. 

It is tempting to see in this some sort of gradual convergence of party and court 
dominated procedures towards a mixed model of proof, more party-orientated 
than traditional continental criminal procedure but falling short of the party con- 
trol exercised in the common law adversarial trial. But we would argue that rather 
than attempt to piece together the various strands of both traditions, borrowing 
from each tradition where possible to reach a compromise between the two, the 
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Court has developed its own distinctive brand of jurisprudence through the prin- 
ciples of the equality of arms and the right to an adversarial trial which is trans- 
forming rather than merely mixing together the two traditions. As explained, the 
notion of adversarialism is far removed from that which is evident in common 
law countries. Delmas-Marty has argued that the great lesson of the European 
jurisprudence is that no model of criminal procedure — accusatory, inquisitorial 
or mixed — has escaped censure by the Strasbourg tribunals.’ Instead the Com- 
mission and Court have over the years developed a vision of participation in the 
decision-making of the justice system which is rooted both in common law prin- 
ciples of natural justice and due process and in what is known on the continent as 
la theorie de la procédure contradictoire. At the heart of this vision is what Delmas- 
Marty has called the ‘contradictory debate’ — the rejection, as she has put it, of 
revealed, uncontested truth replaced by facts which are contested and only then 
established as truths’. Her own Commission in France went some way towards 
attempting to realise this ideal in practice when it recommended that defence law- 
yers be given enhanced rights of access to their clients in custody, access to the 
official dossier, a right of attendance at judicial hearings and the power to request 
investigative acts of the juge d'instruction.” 

But if this vision is rooted in both common law and civil law traditions of 
criminal justice, the Court’s jurisprudence has shown that it has not always been 
evident in the practice and procedure of national systems. In drawing attention to 
shortcomings in the procedures of national systems, the Court has had to develop 
its vision in a piecemeal fashion, case by case, proceeding on the basis, as the Court 
has done throughout its jurisprudence, that the Convention is a living instrument 
that requires adaptation as circumstances change. Nevertheless, it is possible to 
identify four broad strands in the development of its vision of defence participa- 
tion in the criminal processes of proof that require to be accommodated within 
national systems. First, defendants cannot be required to participate in the proof 
process. Although Article 6 makes no mention of the privilege against self-incri- 
mination, the Court made it clear in 1993 that the right of anyone charged with a 
criminal offence to remain silent and not contribute to incriminating himself flo- 
wed directly from Article 6 of the Convention.”° At first glance it may seem that 
the principle of participation sits uneasily with a principle that permits defendants 
to refuse to participate. But if participation is viewed broadly as the right of the 
individual to choose to participate in the fact — finding process, then this must be 
compatible with a right to choose not to do so.” This does not mean, however, 
that in situations which clearly call for an explanation from the accused, accused 
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persons should not be strongly encouraged to answer questions provided appro- 
priate safeguards are put in place." This analysis implies a second principle: that 
any participation must be on an informed basis. This would seem to require the 
assistance of counsel at pre-trial stages when the accused is being questioned, full 
disclosure of relevant information to the defence and the right to comment on the 
evidence.” Thirdly, the defence must be given an opportunity to challenge this 
evidence including, as we have seen, the right to examine decisive witnesses at 
some stage during the proceedings. Finally, the national courts must indicate with 
sufficient clarity the grounds on which they base their decisions. This requires 
some form of reasoned judgment which can be challenged by the defence.’”° 

The Court has given states considerable leeway in translating these principles 
into national law in an attempt to accommodate established procedures within 
the two prevailing traditions. It may seem, for example, that jury trial offends 
against the principle of a reasoned judgment, but the Court has accepted that 
one way of compensating for the lack of a reasoned judgement is by a carefully 
framed direction from the judge. It is also true that each principle in isolation 
may not measure up to the degree of participation permitted in one or other of 
the established traditions. For example, the right to examine witnesses in the 
adversarial tradition has not been confined only to decisive witnesses. By contrast, 
however, the second principle requiring informed defence participation before 
trial goes much further than traditional adversarial or inquisitorial procedure. 
Collectively, it may be said that the principles extend the boundaries of participa- 
tion beyond those that have been traditionally permitted within each of the tradi- 
tions and the established procedures have had to be realigned upon a more 
participatory footing. 

It is no longer possible for proof processes to be dominated entirely by judicial 
inquiry but neither is it possible for them to be dominated entirely by a trial con- 
test between partisan parties refereed by a passive judge. Instead defence participa- 
tion has come to enable defendants to play an active role in the proof process 
throughout the course of the proceedings, with access to legal advice when sus- 
pects are being questioned and material evidence disclosed to the defence well 
before trial. This seems to call for more than just a realignment of procedures. It 
requires a change in legal culture on the part of public authorities. In the common 
law tradition judges have long had a responsibility to guarantee a fair trial but 
what is now required is a much more protective stance towards defendants on 
the part of those acting on behalf of public authorities — including police officers 
and prosecutors, as well as judges — throughout the criminal process. It requires 
those responsible for examining defendants in the preparatory phase of procedure 
to ensure that rights to legal access are safeguarded. In the course of criminal 
investigations it requires police and prosecutors to search for evidence, à charge et 
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à décharge, and then to share this information with the defence.” Then in the 
course of the trial itself prosecutors must consider whether to rely on evidence 
that has been tainted by coercion or illegality and judges must adopt a vigilant 
approach to ensure that convictions are not based substantially on unexamined 
or otherwise suspect evidence. Although all this requires a considerable change 
of culture on the part of public authorities, particularly where prosecutors and 
judges are unused to monitoring investigative activities,” it would also seem to 
entail a change of culture on the part of defence lawyers who have been accus- 
tomed within the common law tradition to focus their proof-gathering activities 
on the trial. Now they are obliged to represent their clients at earlier vital stages of 
the proof process and, with greater rights to disclosure, they are being encouraged 
to participate in this process at a much earlier stage.” 

The culture change necessary to align procedures towards a participatory 
model of proof is not one that merely requires active protection of defence rights. 
Although the Court has been incrementally widening the scope of defence parti- 
cipation throughout its jurisprudence, in doing so it has also had to take cogni- 
sance of other Convention rights. One issue that has come to exercise the Court in 
recent years has been how to protect the interests of particularly vulnerable wit- 
nesses and victims in the course of criminal proceedings. In the landmark decision 
of Doorson v Netherlands'” in 1996 the Court accepted that although Article 6(3)(d) 
guarantees the right of a defendant to examine or have examined witnesses 
against him, steps may be taken to limit this guarantee in the interests of witnesses 
where, for example, their life, liberty or security of person may be threatened or 
their interests affected within the ambit of Article 8. The Court concluded that 
contracting states should organise their criminal proceedings in such a way that 
those interests are not unjustifiably imperilled, issuing the following important 
statement: 


Against this background, principles of fair trial also require that in appropriate cases 
the interests of the defence are balanced against those of witnesses or victims called 
upon to testify.” 


This statement appears to require the interests of victims and witnesses to be built 
into the principles of fair trial. The Court is not suggesting that the principles of 
fair trial be balanced against other Convention rights. The principle of a fair trial 
remains absolute. However, the principles of fairness enshrined in Article 6 need 
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to take account of the interests of victims and witnesses as well as defendants. To 
date, whilst account must be taken of other Convention rights such as the right to 
life, liberty, security of the person and privacy, the Court has not directly consid- 
ered that victims are entitled to any direct rights of participation in the criminal 
process.'?” Nonetheless, the effect of some of the decisions since Doorson has been 
to protect the ability of vulnerable witnesses to participate in the process of giving 
evidence without undue coercion on the part of the defence. 

In Doorson itself the identity of two witnesses was withheld from the defence in 
a drugs case where there was concern about threats of violence being used against 
them. A number of counterbalancing safeguards had been established. Witnesses 
had been questioned in the presence of counsel by an investigating judge, and the 
defence were allowed to put certain questions to the witnesses. Consistent with its 
previous jurisprudence, however, the Court held that even when counterbalan- 
cing procedures were found to compensate the handicaps under which the 
defence had laboured, a conviction should not be based either wholly or to a deci- 
sive extent on anonymous witnesses. 

Some more recent cases involving allegations of sexual abuse, however, would 
appear to have severely tested the principle that convictions should not be based 
on decisive’ testimony, whether anonymous or not, that has not been examined 
by the defence.'** Certain decisions have reiterated the principle that where a con- 
viction is based solely or to a decisive degree on depositions made by a person 
whom the accused has had no opportunity to examine or have examined, the 
rights of the defence are restricted to an extent that is incompatible with the right 
to a fair trial”? But other decisions would appear to be weakening the principle. 
One approach involves apparently diluting the meaning of decisive evidence’, 
accepting that the complainant’ evidence is not decisive where there is some sup- 
porting evidence against the accused.”° A more direct inroad into the principle 
was made, however, in SN v Sweden" when a conviction was based on the deci- 
sive but unexamined evidence of a child. The child had been videotaped in the 
absence of the defence and although, on his request, the defendant’s counsel was 
given an opportunity to attend a second interview with the child, in the event the 
defendant was not represented at this interview because counsel was unavailable. 
Instead, counsel agreed to the interview going ahead in his absence, and certain 
questions drafted by him were put to the child by the police. The Court consid- 
ered that the criminal proceedings were fair and laid much store by the fact that 
counsel had been given an opportunity to attend an interview with the child 
before trial and that he was able to have questions put to the child. The Court 
appeared to be suggesting that defence rights are satisfied by counsel being 
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allowed to put questions indirectly to the witness. The two minority judges 
appeared to agree that the interests of minors may require that the principle of 
cross-examination can be ‘left aside’, but insisted that this should be possible only 
in cases where there is neutral corroborating evidence.”* The authorities had not 
done everything that could have been done in this case to offset the risk of unfair- 
ness. One possible step that would in the dissentients’ view have served as a coun- 
terbalancing procedure which would have compensated sufficiently the handicaps 
under which the defence laboured would have been to call for forensic psychol- 
ogy experts who could have helped in the assessment of the victims behaviour and 
testimony. 

The emphasis given to the needs of particularly vulnerable witnesses in the 
light of modern day concerns surrounding effective sexual abuse prosecutions is 
an example of Article 6 being interpreted as a living instrument. The Court 
would appear to have accepted that in these cases direct examination by counsel 
may not be appropriate. Its decisions have been criticised:on the ground that the 
Court has succumbed to a zero sum calculation according to which safeguarding 
the interests of witnesses must mean diminishing the rights of the defence.” But 
the principle of the need for compensating safeguards, such as the involvement of 
independent experts in the assessment of witness evidence, has meant that the 
Court has not lightly sacrificed the rights of the defence. All this puts a heavy 
onus on public authorities to arbitrate fairly. between the interests of witnesses 
and the interests of the defence. A culture of safeguarding witness and defence 
participation would seem to be required but this need not translate itself into 
common procedures across the European systems. On the contrary, the flexibility 
which the Court has given states to organise their procedures to meet the stan- 
dards of fairness in Article 6 means that states are encouraged to think imagina- 
tively of the various ways in which the rights of defendants and witnesses may be 
respected in their indigenous systems. This may require some significant modifi- 
cation to traditional approaches. The attendance of defence lawyers at pre-trial 
witness interviews in order that the demeanour of the witness may be observed. 
and questions may be put indirectly, the pre-trial questioning of the witness by a 
judge and the involvement of court-appointed or independent forensic psychol- 
ogy experts are all procedures that are alien to the common law tradition. Yet it 
may be that these and other measures will have to be contemplated if the autho- 
rities wish to find ways of protecting particularly vulnerable witnesses from direct 
cross-examination. 

Another area where imaginative solutions are called for would seem to be in 
cases where sensitive information needs to be kept away from the defence. The 
Court again would seem to have accepted that this is another area where strict 
defence participation rights may need to be qualified. In Rowe and Davis v UK'** 
the Court considered that there were competing interests such as national security 
or the need to protect witnesses at risk of reprisals or to keep secret methods of 
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police investigation of crime which must be weighed against the rights of the 
accused. Once again, however, the Court applied the rule that any departures 
from the defence right to disclosure must be ‘strictly necessary’ and must be ade- 
quately compensated by other procedures.’ In two other decisions handed down 
on the same day as Rowe and Davis,” the Court appeared to accept that it would 
be sufficient to submit the sensitive material to a judge at an ex parte hearing in 
order that the judge could rule on the issue of disclosure. In these cases, however, 
the information withheld played no part of the prosecution case and in two more 
recent cases the Court held that where the undisclosed evidence may have been 
taken into account by the judge on an issue of fact requiring his determination — 
such as, in these cases, allegations of entrapment — the procedures employed to 
determine issues of disclosure did not comply with the requirements to provide 
adversarial proceedings and equality of arms.” This would seem to increase the 
pressure on the UK to appoint special counsel in public interest immunity hear- 
ings, a procedure that jars with the principle that communications between coun- 
sel and client should be frank and open. The pressure to deal effectively and fairly 
with terrorist cases is prompting other practices alien to UK tradition to be con- 
sidered, including the use of non-jury trials — already established in Northern Ire- 
land — and even the appointment of an investigating judge to be responsible for 
gathering and evaluating evidence before trial.’ 

All this suggests that, as the European Court refines and develops its vision of 
participatory proof in the light of modern day conditions and takes criminal pro- 
cedure beyond the traditional boundaries of adversarial/inquisitorial discourse, 
the European states are given considerable freedom of manoeuvre in realigning 
their procedures in a manner that respects the rights of the defence. This means 
that while countries may naturally try to hold on to procedural traditions indi- 
genous to their system as best they can, they are encouraged to develop distinctive 
processes which diverge from the traditional norm for particular kinds of case. It 
follows that there may be considerable divergence in the manner in which the 
participatory principles developed by the Court are translated from one system 
to another and even from one category of case to another within the same system. 


CONCLUSION 


The debate on whether European systems of criminal proof are converging or 
diverging has continued to be dominated by ‘adversarial’ and ‘inquisitorial’ models 
of proof, with some suggesting that European models are converging towards an 
"adversarial model. The article began by attempting to identify what are the core 
‘adversarial’ and ‘inquisitorial’ features of criminal proof and concluded that 
although it is not easy to find agreement on what these should be, the adversarial 
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model would encompass one or more of the following characteristics: a high 
degree of party control over the fact-finding process, a concentrated and climactic 
trial, a heavy reliance on oral testimony, a bifurcated tribunal involving judge and 
jury and exclusionary rules of evidence. Through an analysis of the jurisprudence 
of the European Commission and Court the article went on to show that the 
Strasbourg institutions have been steadily developing a model of proof which 
requires none of these traditionally adversarial features to be adopted. Although 
the Court has referred to ‘adversarial’ rights, the model of proof that has been 
developed is better characterised as ‘participatory’ than as ‘adversarial’ or ‘inquisi- 
torial. Contracting parties to the Convention are having to realign their processes 
and procedures, and indeed the attitudes of the professional actors concerned 
must adapt, to meet the standards of fairness that this model entails. 

The Court is unable through its practice to impose any detailed evidentiary 
rules upon contracting parties, since it has always proceeded upon the basis that 
contracting parties should be given as much freedom as possible to organise their 
systems in order to meet the Convention standards of fairness. It is therefore unli- 
kely that human rights law will lead to any clear convergence of evidentiary prac- 
tices. On the contrary, it has been argued that we may witness further 
fragmentation of existing processes as particular countries adapt their procedures 
to meet the demands of fairness laid down by the Court. This is not to say that 
other external pressures of the kind mentioned at the beginning of this article, 
such as the need for transnational cooperation in the fight against crime and ter- 
rorism will not induce greater convergence, difficult as this may be to accomplish. 
So long as the present machinery of human rights protection continues in Eur- 
ope, however, states will have to comply with the standards of fairness laid down 
by the Court. If the Court continues to evolve its jurisprudence towards the kind 
of participatory model described in this article, this will mean that any conver- 
gence that is achieved will have to meet the participatory standards of proof 
required by this model. 
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The Role of Competition in Determining Corporate 
Governance Outcomes: Lessons from Australias Corporate 
Governance System 


Alan Dignam* 


Successive waves of corporate collapse in every decade of Australias history suggest that there is a 
significant unresolved corporate governance problem in Australia. Corporate collapse has been 
followed by reform but with little effect on the overall pattern of collapse and reform every dec- 
ade. This article suggests that one of the elements which entrenches corporate governance pro- 
blems in Australia is the competitive environment in which companies operate, which currently 
is not regulating management. It is argued that this anti-competitive environment has two sig- 
nificant effects. First, key shareholders have retained controlling blocks of shares as the benefits of 
control and the costs of unconstrained management are high in such distorted markets. Secondly, 
management skills have stagnated, so that bad management and regular management failure have 
become features of the corporate governance system. 








INTRODUCTION 


Australia has in almost every decade of the past century and more experienced 
waves of corporate collapses.’ In general the reform response was weak until an 
enormous wave of corporate collapses in the late 1980s and early 1990s. Between 
1986 and 1995 some 500 listed companies collapsed which finally sparked whole- 
sale reform of corporate, securities, banking and accounting regulation.” This 
response however ‘had little effect on the overall pattern of corporate collapse 
every decade as another wave of corporate collapses swept through the Australian 
economy at the beginning of this century? This article argues that one of the ele- 
ments in embedding corporate governance problems in Australia may be that the 
competitive environment in which companies operate is not acting as a disciplin- 
ary force on management. 

In Part I the article examines the theoretical literature on competition and cor- 
porate governance which suggests that managers operating in a concentrated 








*Reader in Corporate Law, Department of Law, Queen Mary, University of London. This work could 
not have been completed without the assistance of the Law Faculties of the University of Melbourne 
and Sydney. My thanks go to Justice Austin of the New South Wales High Court and to Ian Ramsay, 
Brian Cheffins, David Tomkin, Jayanthi Naidu, Geof Stapledon, Charles Mitchell, Jennifer Hill, 
Michael Bryan and David Merrett. Particular thanks go to the anonymous referees, whose comments 
were invaluable. 


1 SeeT. Sykes, Tivo Centuries of Panic: A History of Corporate Collapses in Australia (Sydney: Allen and 
Unwin, 1988); The Bold Riders (Sydney: Allen and Unwin, 1996) 2. 

2 See E Carke, G. Dean and K. Oliver, Corporate Collapse: Accounting, Regulatory and Ethical Failure 
(Cambridge: CUP, 2003) 145; on the reform response see A. Dignam and M. Galanis, ‘Australia 
Inside/Out: The Corporate Governance System of the Australian Listed Market’ (2001) 28 Mel- 


bourne University Law Review 1. 
3 See F Carke, G. Dean and K. Oliver, ibid, ch 14. 


© The Modern Law Review Limited 2005 (2005) 68(5) MLR 765-797 


Published by Blackwell Publishing, 9600 Garsington Road, Oxford OX4 2DQ, UK and 350 Main Street, Malden, MA 02148, USA 


Determining Corporate Governance Outcomes 





economy such as Australia, in the absence of mitigating factors such as growth 
and/or strong anti-trust regulation, are likely to be unconstrained leading to an 
agency problem for shareholders. It then continues to test these theoretical 
assumptions and finds indicators of significant distortions to competitive forces, 
that growth is not mitigating competitive distortions and that in general permis- 
sive competition regulation operates. 

In Part II the article argues that this anti-competitive environment has in turn 
two significant effects. First, key shareholders have retained controlling blocks of 
shares as the benefits of control and the costs of unconstrained management are 
high in such distorted markets. Secondly, the anti-competitive environment has 
stagnated management skills which when combined with a lack of accountability 
created by key blockholders exercising control has meant that bad management 
and regular catastrophic management failure has become a feature of the corpo- 
rate governance system. 

This work has important implications for corporate reform both in the Austra- 
lian context and for corporate reform generally. Traditionally corporate reform 
has focused on the obvious solutions when there are corporate governance fail- 
ures, usually company and securities law changes. Alternately, if there were an 
obvious competitive issue, reform to competition legislation would be the usual 
solution. This discrete approach however fails to recognise the links between the 
competition environment and corporate governance outcomes. A weak competi- 
tive environment can in turn cause weakness in the ownership and control sys- 
tems of companies operating in such a marketplace which in turn can cause 
persistent corporate governance problems. In such a case in order for reform to 
be successful it must take a more holistic approach which would include not just 
reforming company and securities law but also addressing the anti-competitive 
environment which has a role in corporate governance outcomes. 

Additionally this study of the connection between the competitive environ- 
ment and unusual corporate governance outcomes in Australia may assist our 
general understanding of the role and interaction of institutions in an economy. 
As Zysman notes ‘national institutional structure shapes the dynamics of the poli- 
tical economy and sets the boundaries within which government and corporate 
strategies are chosen.‘ Institutions that affect corporate governance outcomes in a 
particular jurisdiction are many and varied. They range from the more obvious 
such as company and securities laws to the less obvious such as trade barriers, 
media ownership rules, industry norms and competition environment.’ As well 
as affecting corporate behaviour directly, institutions also interact with each other. 
Obvious interactions occur between formal institutions such as company and 
securities laws as they are designed to be complementary. Less obviously, institu- 
tions such as informal industry norms interact with formal institutions, by for 





4 J. Zysman, ‘How Institutions Create Historically Rooted Trajectories of Growth’ (1994) 3 Industrial 
and Corporate Change 271. Institutions here means ‘the humanly devised constraints that shape 
human interaction. In consequence they structure incentives in human exchange, whether poli- 
tical, social, or, economic . . ? D. North, Institutions, Institutional Change and Economic Performance, 
(Cambridge: CUP, 1990) 3—4. 

5 Fora detailed range of institutions that affect corporate governance, see B, Black, “The Legal and 
Institutional Preconditions for Strong Securities Markets’ (2001) 48 UCLA Law Review 781. 
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example, shaping the boundaries of emerging formal laws covering the same 
conduct. 

Where significant corporate governance problems arise, they may not necessa- 
rily be the result of a failing in a particular institution but rather an unfortunate 
side effect of these complex institutional interactions. As a result, reforming com- 
pany law to deal with a particular corporate governance problem may not pro- 
duce the desired result as the problem may stem from the interaction of differing 
and/or sometimes seemingly unrelated institutions for example company law, 
media regulation, securities regulation, trade barriers and competition law. The 
only way to solve such a problem is, first, to recognise the institutions involved 
in the problematic interaction and, secondly, to produce a solution addressed at 
the interaction. As such, in arguing that the Australian anti-competitive environ- 
ment and Australian corporate governance outcomes are linked this article is not 
arguing that competition is necessarily the root cause of Australias corporate gov- 
ernance outcomes, although it may indeed play a key role, but rather that the 
range of institutions that have been assumed so far to be involved in the negative 
outcomes is wider than has hitherto been assumed and most certainly includes the 
competitive environment in which Australian companies operate. 


THE COMPETITIVE ENVIRONMENT 
Competition and corporate governance theory 


Competition and its effect on managerial discretion are well established aspects of 
the academic literature on corporate governance and the theory of the firm. In 
neo-classical terms product market competition acts as a discipline to keep man- 
agement focused on profit-maximisation. For example, Hart in what has become 
something of a primary reference point on competition and management discre- 
tion argues that the more competitive the environment the less discretion a man- 
ager has and therefore the less opportunity to act in their own self-interest.® 
Gilson and Roe’ consider ‘the most elegant monitoring mechanism is intense 
product market competition and as Allen and Gale explain: 


competition is important... A firm can lose its entire market to a stronger compe- 
titor. In fact, this kind of competition may be seen as an alternative to the takeover. 
Instead of having a raider take control of the assets of a company with a weak man- 


6 O. Hart, ‘The Market Mechanism as an Incentive Scheme’ (1983) 14 Bell Journal of Economics 366. 
Within the general debate on the effect of competition on managerial discretion there are some 
who while not disagreeing with the general thesis would qualify that position. See M. Jensen, 
‘The Modern Industrial Revolution, Exit, and the Failure of Internal Control Systems’ (1993) 48 
Journal of Finance 850. 

7 R. Gilson and M. Roe,‘Understanding the Japanese Keiretsu: Overlaps Between Corporate Gov- 
ernance and Industrial Organization’ (1993) 102 Yale LJ 871. 

8 See also E Mayer, ‘Corporate Governance, Competition, and Performance’ in: S. Deakin and 
A. Hughes (eds), Enterprise and Community ~ New Directions in Corporate Governance (Oxford: Black- 
well, 1997) 171-194. See also E. Fama, Agency Problems and the Theory of the Firn? (1980) 88 
Journal of Political Economy 288. 
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agement, replace the management, and change the target firm's strategy, a compet- 
ing firm takes control of the market of a company with a weak management and 
dispenses with the whole firm.’ 


At its most basic the threat of insolvent liquidation is more imminent where com- 
petition is fierce and so managerial discipline is strong. This has positive effects for 
shareholders as their monitoring (agency) costs are low. 

However, there are others who believe that competition plays a different role in 
corporate governance in imperfect markets. In such a market managers may pur- 
sue growth oriented policies which may not necessarily run counter to profit 
maximisation.” For this to operate in the long term growth must either be con- 
tinuous within existing markets or involve movement into new markets or the 
creation of new markets. While managers will not compete against each other 
for existing market share this process forces managers to compete against each 
other for a share of this continuous growth. The key benefit if product market 
growth conditions are met, is that one ends up with a situation where growth 
maximisation is proportional to or has similar effects to profit maximisation. As 
Kester explains: 


So long as growth opportunities were abundant and product and factor market riv- 
alry was fierce, corporate managers were likely to deploy resources in a highly dis- 
ciplined way. High rates of real growth, moreover, can do much to attenuate 
disputes among corporate stakeholders by relieving pressures to compare one [com- 
pany’s] gains to those of another from a zero-sum perspective .. . [Shareholders] 
may tolerate agency costs associated with the separation of ownership from control 
... if the offsetting gains from bearing such costs are greater efficiency in produc- 
tion arising from higher levels of relationship-specific investment and substantially 
reduced transaction costs arising from a greater use of flexible, implicit contracts; 
the mitigation of hazards associated with relationship-specific investment; reliance 
on non-legal dispute resolution techniques instead of costly legal adjudication; and 
so forth.” 


In sum there are two theoretical constructs related to competition and managerial 
discretion which can act as predictors of corporate governance outcomes. The first 
is the neoclassical model against which the Australian competition environment 
can be measured. The more distorted the competitive market the greater the dis- 
cretion available to managers and in turn the greater the agency problem for 
shareholders. The second theoretical construct is the growth model which can 
act as a better predictor where market imperfections are present. As such, distor- 





9 F Allen and G. Gale, ‘Corporate Governance and Competition’ (New York University, 1998) at 
http://www.econ.nyu.edu/user/galed/papers.html (last visited 5 May 2005). 

10 See H. Odagiri, Growth Through Competition, Competition Through Growth: Strategic Management and 
the Economy in Japan (Oxford: Clarendon Press, 1992) 316. 

11 See A. Chandler, Scale and Scope: The Dynamics of Industrial Capitalism (Cambridge, Mass.: Belknap 
Press, 1990); and F Fisher and P, Temin, ‘Returns to Scale in Research and Development: What 
Does The Schumpeterian Hypothesis Imply? (1973) 81 Journal of Political Economy 56. 

12 W. Kester ‘American and Japanese Corporate Governance: Convergence to Best Practice?” in 
S. Berger and R. Dore (eds), National Diversity and Global Capitalism (Ithaca, NY: Cornell Univer- 
sity Press, 1996) 127. 
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tions to competitive market forces do not necessarily lead to agency problems for 
shareholders where growth is successfully pursued, as compensating gains are 
usually present which mimic profit maximization. Additionally in all cases, the 
role of competition regulation is crucial and its effect on the competitive environ- 
ment in Australia will be examined in turn. 


Distortions to a competitive market: the small concentrated economy 


Australia is a highly concentrated small economy.” Most of its industries are oli- 
gopolistic with a fair share of duopolistic and monopolistic industries thrown 
in.* Industry concentrations have been a feature of the Australian economy for 
most ofits existence. Before the Second World War, the economy was highly con- 
centrated and directly controlled by the state. After the war, state control of the 
economy receded but the concentration levels remained.” For example, the same 
industries listed by Karmel and Brunt in 1966 as being highly concentrated” 
remain highly concentrated in Corones 1990 list of highly concentrated Australian 
industries.” Those same industries remain highly concentrated in 2004 if one uses 
Kompass Australia’s Yearbook to look for concentrations in product market. 
The reason why an economy has concentrated industries is complex and not 
simply, as one might intuitively assume, because of population size. The Faroe 
Islands (pop 40 000) and Malta (pop 350 000) have tiny populations sizes.” New 
Zealand and Israel are larger at 3 million and 6 million respectively. Australia and 
Canada have much larger populations of 20 million and 31 million.” All however 
have similarly concentrated economies.” Size is a factor but other factors also 
operate such as geographic isolation (Australia and New Zealand), political isola- 





13 See R. E. Caves, ‘Scale, Openness and Productivity in Manufacturing Industries’ in R. E. Caves 
and L. B. Krause (eds), The Australian Economy: A View from the North (Sydney: George Allen and 
Unwin, 1984) and ‘General Introduction’ in T. G. Parry (ed), Readings in Australian Economic Policy, 
Australian Industry Policy (Sydney: Longman Cheshire, 1982) 8. 

14 There is a large literature on this: see, P. H. Karmel and M. Brunt, The Structure of the Australian 
Economy (Melbourne: Cheshire, 1966), G. Walker, Australian Monopoly Law: Issues of Law, Fact and 
Policy (Sydney: Cheshire, 1967), R. Carroll and M. Thanos, ‘Director Interlocks and Part IV of the 
Trade Practices Act 1974 (Cth)’ (1994) 22 Australian Business Law Review 411; and S. G. Corones, 
Competition Law and Policy in Australia (Sydney: The Law Book Company, 1990). 

15 See A. Hunter, ‘Restrictive Practices and Monopolies in Australia (1961) 37 Economic Record 25, 
G. Walker, ibid, 5 and W. Pengilley, ‘The Politics of Anti-Trust and Big Business in Australia 
(1973) 45 Australian Quarterly 53. 

16 See P. H. Karmel and M. Brunt, n 14 above, 82. 

17 S. G. Corones, n 14 above, 144. 

18 See http://www.kompass.com.au/(last visited 6 May 2005). The data in the yearbook breaks 
industries down into product markets. Unfortunately it does not give any indicator of market 
size. 

19 See M. S. Gal, ‘Market Conditions Under the Magnifying Glass: General Prescriptions for Opti- 
mal Competition Policy for Small Market Economies’ (NYU Centre for Law and Business 
Research Paper No. 01-004, April 2001) at http://ssrn.com/abstract=267070 5 (last visited 6 May 
2005). 

20 aoe Australian Bureau of Statistics, at http://www.abs.gov.au/Ausstats/A BS @.nsf/0/1647509 
ef7e25faaca2568a900154b63?OpenDeocument and Statistics Canada at http://wwwstatcan.ca/ 
english/Pedb/popula.htm (last visited 5 May 2005). 

21 See M. S. Gal, n 19 above, 5. 
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tion (Israel), population size proportionate to geographic size (Australia and 
Canada) and nation building” (Australia, Canada and Israel). The crucial factor 
for our examination of competition and corporate governance outcomes is that 
anti-competitive behavior has a much more distorting effect in a small concen- 
trated economy. As Gal states: 


Some of the fundamental structural and behavioral traits of small size of an econ- 
omy demand that particular functions in the standard economic models be specified 
differently from those appearing in studies of large economies ... While a large 
economy might tolerate some anti-competitive acts and still be efficient overall, in 
a small one the same acts might be widespread and have greater effect on the econ- 
omy as a whole and thus should not be tolerated. In addition, the small scale affects 
the remedies that can be used in order to remedy market imperfections.” 


In particular the distorting effects of cartelisation are more extreme where oligo- 
polistic industries are the norm, as is the case in Australia, than in less concentrated 
economies." 


Distortions to a competitive market: cartelisation and corporate governance 


‘While the wider distorting effects to competitive forces will be considered in the 
following sections on the growth model and competition regulation, in this sec- 
tion the focus is on indicators of cartelisation as they represent the main form of 
protection managers can put in place to protect themselves from competitive 
forces.” Cartels can take many forms ranging from price control and production 
quotas to the more formal and stable governance cartels characterised by cross- 
shareholding and interlocking directorates. In the Australian context there are 
three well commented on features of the marketplace which indicate that formal 
governance cartelisation may have occurred — the concentrated nature of share- 
holding, a weak market for corporate control and high levels of board interlocks. 
Such governance cartels, as will be observed, have a very direct effect on corporate 
governance outcomes. 


Shareholder Concentration 

There is a large empirical literature on the concentrated nature of Australian 
shareholdings generally. Studies by Stapledon in 1996 and La Porta et al in 1999 
found evidence of a high degree of non-institutional investor shareholder con- 
centration compared to the UK and US.” O’Lincoln in a large historical study 





22 This tends to leave a legacy of concentration, as state control of industry in the initial stages of 
nation forming is usually high. Australia in particular as will be observed below continues to dis- 
play some of these nation building protective features. 

23 See M. S. Gal, n 19 above, 13. 

24 ibid, 56. 

25 ibid, 53. 

26 G. Stapledon Australian Sharemarket Ownership’ in G. Walker (ed), Securities Regulation in Australia 
and New Zealand (Sydney: LBC, 1998) 243 and R. La Porta E Lopez-de-Silanes and A. Shleifer, 
‘Corporate Ownership Around the World’ (1999) 54 Journal of Finance 471. 
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of Australian shareholdings found that from the 1950s to the mid 1990s the largest 
twenty registered shareholdings in Australias largest companies grew from 37 per 
cent to 63per cent.” In particular a recent study of listed companies found signif- 
icant concentrations in all sizes of company and that strategic non-financial cor- 
porate shareholders are the most prevalent blockholders in Australia’s largest listed 
companies.”® 


The Market for Corporate Control 

In an efficient marketplace hostile takeovers facilitate managerial discipline.” If 
management of a listed company consistently ignore shareholders they will sell 
their shares. As a result the shares will reach a point where another company will 
buy the shares, take control of the poorly performing company, replace the exist- 
ing management and run it better or break it up and sell its assets. In such an 
efficient marketplace management are constantly at risk from the market for cor- 
porate control and must perform. However, where governance cartels are present 
the levels of hostile takeovers will be affected. There are two reasons for this; first, 
the likelihood of hostile bids is reduced as natural predators such as competing 
firms will have been eliminated by the cartelisation process. Secondly, if a bid 
comes from outside the cartel management have the protection ofa group of stra- 
tegic cross shareholders or another key blockholder.*° In the Australian context, 
there are low levels of takeover activity generally” and in particular levels of hos- 
tile activity in listed companies are low.” Additionally the distorting effect of 
strategic cross-shareholdings have made a number of appearances in the case law 
and media reports.” 





27 T. O'Lincoln, “Wealth, Ownership and Power, the Ruling Class’ in R. Kuhn and T. O’Lincolin 
(eds), Class and Class Conflict in Australia (Melbourne: Longmans, 1996). 

28 See A. Lamba and G. Stapledon, “The Determinants of Corporate Ownership Structure: Austra- 
lian Evidence’ (The University of Melbourne, Public Law and Legal Theory Working Paper 
Number 20, 2001) at http://ssrn.com/abstract=279015 (last visited 5 May 2005). 

29 See M. C. Jensen and R. S. Ruback, ‘The Market for Corporate Control: The Scientific Evidence 
(1983) 11 Journal of Financial Economics 5. 

30 See M. Lawriwsky, ‘Corporate Structure and Performance: The Role of Owners, Managers and 
Markets’ (London: Croom Helm, 1984) 66 and 137. 

31 See S. Rossi and P. Volpin, ‘Cross-Country Determinants of Mergers and Acquisitions’ (Working 
Paper, London Business School, 2003) 27 at http://faculty.london.edu/pvolpin/mergers. pdf (last 
visited 5 May 2005). 

32 A. Dignam, “The Takeovers Panel, the Market Efficiency Principle and the Market for Corporate 
Control — An Empirical Study’ (2005) 23 Company and Securities Law Journal 59. 

33 See the case study below in Part II on the Adelaide Steamship Company. See also ‘In the Matter of 
Normandy Mining Limited (No 4)’ (2002) at http://www.takeovers.gov.au/display.asp?Content 
ID=77, Beach Petroleum NLv Abbot Tout Russell Kennedy (1999) NSW Lexis 70; BC9907249, Parker v 
NRMA (1993) NSW Lexis 7852; BC9302091 and Re Enterprise Gold Mines (1991) 3 ACSR 531 (last 
visited 5 May 2005). The most famous and controversial cross shareholding arrangement occurred 
in 1986 when two of Australia’s largest companies at the time, Elders and BHP, successfully formed 
a strategic cross shareholding link to eliminate potential takeovers. See P. Martin ‘Crime Author- 
ity to Investigate John Elliots Accounts’ (ABC, 1999) at http://www.google.co.uk/search?q= 
ache:maAAzL3VE£CkJ:www.abc.net.au/am/stories/s54416.htm+&hl=en&lr=&strip=1 and L 
Ries, ‘Milestones on a Bumpy Career Path’ (The Bulletin, 2002) at http://bulletin.ninemsn.com. 
au/bulletin/EdDesk.nsf/0/19dd41c79b018688ca256c2b0018b246?OpenDocument&Table Row= 
1.1.6 (last visited 5 May 2005). 
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Board Interlocks 

The third significant feature of the Australian marketplace which may also indi- 
cate governance cartelisation, is the level of interlocking directorates, where direc- 
tors hold positions on one or more boards. Interlocking directorates in Australia 
have been a particular feature of its corporate governance arrangements for much 
of its history. Rolfe’s work in the 1960s found an interlocking network between. 
the boards of the top 50 Australian companies.** Halls study from 1971-74 
reflected the same pattern of interlocks present in listed companies.” Higley et al 
using a database of 79 of Australias largest companies found that 60 of them were 
interlocked.’ Stening and Wai studied board interlocks in the top 250 Australian 
firms from 1959-1979 and found that board size and interlocks had increased over 
that period.” Carroll et al compared the Stening and Wai data to the data for 1986 
and found a further increase in interlocks.*® Alexander and Murray later took 
issue with the findings of Stening and Wai having found an error in their data.” 
The revised figures revealed that interlocking directorships remained static from 
1959-1986 and that there was a decline to 1991. Roy et al examining board inter- 
locks in Australia and New Zealand confirmed this trend to 1991 attributing it to 
a fashion for smaller board sizes.*° Their data on New Zealand mirrored the Aus- 
tralian trend of a decline in interlocks from the mid 1980s until the early 1990s but 
indicated that by 1993 interlocks were rising again. While there is no doubt of the 
existence of these interlocking networks the purpose of interlocks is a matter of 
controversy. The following section is an attempt to put some form on the differ- 
ing types of interlocks and place the Australian evidence in context. 


Categorising Interlocks 

Interlocking directorates have been the subject of general academic research since 
the beginning of the nineteenth Century.” While there are overlaps in the litera- 
ture four broad categories can be identified.“ The first category — the social inter- 





34 H. A. Rolfe, The Controllers: Interlocking Directorates in Large Australian Companies (Melbourne: Che- 
shire, 1967) 92-94, 

35 C. Hall, ‘Interlocking Directorates in Australia: The Significance for Competition Policy’ (1983) 55 
Australian Quarterly 42. 

36 J. Higley, D. Deacon and D. Smart, Elites in Australia (Cumbernauld: Routledge, Keagan and Paul, 
1979). 

37 B. lake and W. T. Wai, ‘Interlocking Directorates Among Australia’s Largest 250 Corporations 
1959-1979" (1984) 20 Australian and New Zealand Journal of Sociology 47. 

38 R. Carroll, B. Stening and K. Stening, ‘Interlocking Directorates and the Law in Australia (1990) 
8 Company and Securities Law Journal 290. 

39 M. Alexander and G. Murray, ‘Interlocking Directorships in the Top 250 Australian Companies: 
Comment on Carroll, Stening and Stening’ (1992) 10 Company and Securities Law Journal 385; 
M. Alexander, G. Murray and J. Houghton, ‘Business Power in Australia: The Concentration 
of Company Directorship Holding Among the Top 250 Corporates’ (1994) 29 Australian Journal 
of Political Science 40. 

40 M. Roy, M. Fox and R. Hamilton, ‘Board Size and Potential Corporate and Director Interlocks in 
Australasia 1984-1993’ (1994) 19 Australian Journal of Management 201. 

41 For an overview of the early work on interlocks see R. Hilferding, Finance Capital (London: Rou- 
tledge, Keagan and Paul, 1910, reprinted 1981). 

42 For an overview of the literature see J. Scott, ‘Theoretical Frameworks and Research Design’ in 
E Stokman, R. Zeigler and J. Scott, Networks of Corporate Power (Cambridge: Polity Press, 1985) 
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lock- emphasises the positive aspect of interlocking networks. It tends to empha- 
sise the benefits to society of having managerial controlled corporations which 
are, where dispersed ownership patterns are present, free to provide social benefits 
rather than focus on profit. Business lobby groups and sometimes government 
reports have tended to draw on this literature to justify inactivity with regard to 
interlocks. This is particularly the case in Australia.” The second category — the 
collusive interlock — emphasises the collusive aspect of the interlocks. Hilferding 
focused on the use of interlocks by banks to secure their interests.** He argued that 
the interlock network was a key part of a system of collusion between bankers 
and industrialists. In the Australian context banks have not usually held board 
seats however as will be discussed below, the trade associations have historically 
played a major role in the creation of Australian cartels and their members form 
key parts of the interlock network.*The third category — the mediating interlock — 
also focuses on banks as central to the interlocking networks but does not empha- 
sise the collusive aspect. Rather a mediating interlock allows the banks to make 
decisions as to capital allocation. Mintz and Schwartz also argue that the interlock 
network allows banks to mediate inter-firm disputes, minimizing their risk expo- 
sure and enabling the industry to present the state with a unified position.** This 
has a particular resonance in the Australian context, again not in terms of bank 
centrality, but that a number of studies have found overlaps between the board 
interlock network and trade associations. Higley et alf” found that the interlocks 
in their study in 1979 paralleled the pattern of dominance in trade associations. 
Murray’s work in 2001 also suggested that ‘interlocks ran parallel to positions of 
power in the lobby groups’.* For example one man held a very large number of 
board positions in Australia’s 30 top companies in the 1990s. That same individual 
held key roles in the Business Council of Australia (BCA) over the same period.” 
The BCA in turn has been the key policy adviser to successive governments in 
Australia.°° The fourth category — the strategic interlock — emphasises the social inter- 
action aspect of the interlocks. While at its crudest this is an ‘old boys network’ 
analysis, at its most sophisticated it emphasises the social role of the network as 





1-19; J. Scott and C. Griff, Directors of Industry: The British Corporate Network, 1904-1976 (Cambridge: 
Polity Press, 1985); D. Glasberg, ‘The Ties that Bind? Case Studies in the Significance of Corporate 
Board Interlocks with Financial Institutions’ (1987) 30 Sociological Perspectives 19; and M. Mizruchi, 
“What Do Interlocks Do? An Analysis, Critique and Assessment of Research on Interlocking 
Directorates’ (1996) 22 Annual Review of Sociology 271-302. 

43 See Multiple and Cross Directorships (Australian Institute of Company Directors, December 1993) 
and Report on Legal and Constitutional Affairs Report on the Social and Fiduciary Duties and Obligations 
of Company Directors (Senate Standing Committee, November 1989). 

44 R. Hilferding, n 41 above. 

45 Although Murray would argue that while the banks do not partake in the board interlock process 
they hold enough shares in the 30 largest Australian companies to be able to wield influence. 
G. Murray, ‘Interlocking Directorates: What Do They Tell About Corporate Power In Australia?” 
(2001) 47 Journal Of Australian Political Economy 22. 

46 B. Mintz and M. Schwartz, The Power Structure of American Business (Chicago: University of Chi- 
cago Press, 1985). 

47 J. Higley, D. Deacon and D. Smart, n 36 above. 

48 See G. Murray, n 45 above. 

49 ibid. 

50 P. Williams and S. Ellis, Dawkins Kisses and Tells all on the BCA (Australian Financial Review, July 15 
1994) 18. 
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facilitating strategic interaction and information flow.” This according to Scott 
and Griff creates a community of interests which may lead to coordinated activ- 
ities such as mergers and takeovers.” 

Competition lawyers have tended to draw on most of these studies to empha- 
sise the potential for collusive behavior. As Carroll and Thanos explain: 


The focus of concern is interlocks in concentrated markets as, for a number of rea- 
sons, it is extremely difficult to construct a stable and effective cartel in a market of 
many sellers. In a market of few sellers, however, collusion is both possible and 
desirable for those sellers. As most Australian industries are concentrated and oligo- 
polistic many companies have both the incentive and the opportunity to collude.” 


In the US, interlocks between competing companies are prohibited because of 
their potential to lead to collusion.** Indeed, in the US they have historically been 
seen as a highly corrupting practice. As Brandeis the architect of the Clayton Act 
which prohibited interlocks between competing companies stated in 1913: 


The practice of interlocking directorates is the root of many evils. It offends human 
law and divine. Applied to rival corporations it tends to the suppression of competi- 
tion and to violation of the Sherman law. Applied to corporations which deal with 
each other it tends to disloyalty and to violation of the fundamental law that no man 
can serve two masters. In either event it leads to inefficiency for it removes and 
destroys soundness of judgement.” 


In the UK and Australia they are not prohibited but the interlocks in the UK are 
not as prevalent and also are not accompanied by a highly concentrated economy 
and so the potential for abuse is much less than in Australia.” Certainly, the levels 
of interlocks have been a matter of some concern for the Australian Competition 
and Consumer Commission (ACCC) which regards the prevalence of these 
interlocking directorial networks as potentially collusive.” 

The evidence of networks of interlocking directorships, concentrated strategic 
shareholdings and low levels of hostile takeovers added to the parallels of inter- 
locking directorships and trade associations in a concentrated economy suggests 
governance cartels may be in operation in Australia as a mechanism to insulate 





51 M. Granovetter, Economic Action and Social Structure: the Problem of Embeddedness’ (1985) 91 
American Journal of Sociology 481. 

52 J. Scott and C. Griff, n 42 above. 

53 See R. Carroll and M. Thanos, n 14 above, 411-425, 

54 Clayton Act 1914, s 8. 

55 L. Brandeis, ‘Breaking the Money Trusts’, Harpers Weekly, 6 December 1913, i. 

56 As evidenced by the high level of hostile activity and outsider ownership and control structure. 
That does not mean however that they go unnoticed or uncriticised. See M. Useern, The Inner 
Circle (Oxford: Oxford University Press, 1984); J. Scott and C. Griff, n 42 above and A. Dignam, 
A Principled Approach to Self-Regulation? The Report of the Hampel Committee on Corporate 
Governance’ (1998) 19 Company Lawyer 140. 

57 See A. Fels, National Competition Policy and Directors Duties under the Trade Practices Act 1974 (Address to 
the Western Australian Division of the Australian Institute of Company Directors, 1 May 1997). 
The networks are also a concern for the global investment community see Companies and Mar- 
kets Section, Financial Times, April 14 2004, 29. 
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management from competitive forces. This distorting effect may of course be 
mitigated if, as discussed above, competitive growth conditions are met. 


The growth model 


For the growth model to operate institutional arrangements must facilitate or be 
neutral to market expansion and creation. If institutional arrangements are nega- 
tive, such as trade barriers or restrictions on foreign investment, this can segment 
and restrain markets with the consequence that firms can only grow against each 
other which creates a temptation to collude rather than compete.” This in turn 
causes an agency problem for shareholders as the managers are unconstrained by 
competitive forces. However, if institutional arrangements are positive or neutral 
and growth results this can have positive effects on stakeholders which in turn can 
produce equivalent benefits to profit-maximisation for shareholders. 

The question therefore is whether growth has mitigated the anti-competitive 
nature of a concentrated economy such as Australia? The answer it seems is that it 
has not. Perhaps crucially in the Australian context, the post-war period when 
much of the anti-competitive behaviour became privately embedded, as opposed 
to state controlled as it had been prior to the war,” was a time of rapid growth 
with little positive competitive effect. Noting this Walker stated: 


The business climate in Australia therefore displays a pronounced tendency towards 
restrictionism. The economy’s rapid rate of growth goes some way towards mitigat- 
ing this tendency by opening up new markets for new enterprises, and by introdu- 
cing new products to compete with established ones. However, this Schumpeterian 
process of ‘creative destruction’ has generally failed to bring about workable com- 
petition in Australia. 


The 1970s was a decade of stagnation for the Australian economy but since 1980 
Australia has been largely a high growth economy.” Yet, despite this seemingly 
positive growth environment the anti-competitive environment continued. 
Indeed, it may even have worsened due to a massive wave of M&A activity in 
the mid 1980s which led to a further concentration of Australian industry. By 
1989 the Weekly Australian Review was able to identify 30 industries in Australia 
in which just 4 firms dominated.” Protectionism is a significant factor here. In the 
post war period when much of the anti-competitive activities in the Australian 








58 See M. Jensen, ‘Value Maximization, Stakeholder Theory and the Corporate Objective Function’ 
(2001) 7 European Financial Management Review 297, 

59 The history of anti-competitive behaviour in Australia is discussed below in the section on com- 
petition regulation. 

60 G. Walker, n 14 above, 16, 

61 See N. Giuseppe and S. Stefano, Regulation, Productivity And Growth: OECD Evidence (OECD Eco- 
nomics Department Working Papers No 347, 2003). See also D. T. Merrett, Corporate Governance, 
Incentives and the Internationalization of Australian Business (Paper presented Business History Con- 
ference, Hagley Museum and Library, Wilmington, Delaware 19-21 April 2002). 

62 James Capel Australia, Weekly Australian Review, 6 April 1989, 19. 


© The Modern Law Review Limited 2005 775 


Determining Corporate Governance Outcomes 





economy became embedded it did so in a highly protected economy.” By the 
1970s, Australia had the second highest tariff levels in the world.°* Thus, at least 
part of the necessary competitive growth conditions could not be met as institu- 
tional arrangements were negative. Since the 1980s trade liberalisation has 
occurred on a global scale and in turn Australia has moved from having high tariff 
rates to low tariff rates over the course of the 1990s. This again does not seem to 
have had the effect of freeing up competition suggested by a key institution creat- 
ing a positive growth environment.” 

It may be that while Australias formal trade barriers are low other protectionist 
measures have been substituted which negate or mitigate the competitive effects 
of low trade barriers. Certainly there appears some evidence of this. While tariffs 
were lowered by the Keating administration (1991—1996) it was accompanied by 
what were described as ‘transitional’ subsidies directed to those industries most 
affected by global trade. The following Howard administrations (1996 onwards) 
subsequently froze the tariff lowering process also continuing and increasing the 
‘transitional’ subsidies which after more than a decade seem to be a permanent 
fixture. At the state level further extensive subsidies are also provided.” Addi- 
tionally certain industries such as Australian Banking and Media companies are 
protected from foreign acquisition. Capital inflows are also restricted through 
the Foreign Investment Review Board, which operates as a mechanism to regu- 
late foreign investment in Australia.” 

Unusually, given the globalisation of capital markets generally, Australian 
finance providers are still the dominant providers of capital to Australian indus- 
try”? which may restrict growing entrepreneurial firms access to funds. Certainly, 
Rolfe in his board interlock study in the 1960s considered that interlocks created a 
golden circle where among many other advantages finance was easily accessed by 





63 See S. Ville and D. T. Merrett,“The Development of Large Scale Enterprise in Australia, 1910-1964’ 
(2000) 13 Business History 26. 
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65 Caves describes Australian industry as still heavily protected in 1992. See R. Caves, ‘Determinants 
of Technical Efficiency in Australia in R. Caves (ed), Industrial Efficiency in Six Nations (Sydney: 
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bridge: Cambridge University Press, 2002) 86-113. 

66 See The Productivity Commissions Survey 2001 at http://www.pc.gov.au/ (last visited 5 May 
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DP Files/DP34SUM.PDF (last visited 17 June 2005). 
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those in the interlock network to the exclusion of those outside.” Thus, foreign 
entrants and growing entrepreneurial firms face a number of protectionist distor- 
tions to the Australian marketplace. There may also be an element of self-fulfilling 
prophesy about the Australian marketplace as the concentration of the market- 
place may discourage all but those new outside entrants with deep pockets,” 
Growth figures may also be misleading. While Merrett has argued that the 
increasing efficiency of the capital markets is forcing large Australian businesses 
to expand from their comfortable domestic base” a significant part of Australias 
growth has been the expansion of trade abroad by small to medium size busi- 
nesses who often have no domestic base at all.” 

There is also a powerful influence from Australias constitutional arrangements 
operating to segment markets in Australia. Each individual State and Territory 
has until recently operated as a separate market.” As Kain described it in the mid 
1990s ‘Australias Federal system has retarded the adoption of a national approach 
to competition policy and, in some ways, has been a hindrance to the emergence 
of national competitive markets by creating legislative and other constraints on 
free trade and commerce between the States and the Territories?” As will be 
observed in the next section a large part of the impetus to create a national com- 
petition policy in the 1990s was to facilitate the emergence of a national market 
place.” Even now after the emergence of a national competition regulator the 
ACCC operates a segmented marketplace policy.” In effect a single Australian 
economy either does not exist or is in the process of emerging. Thus the attempts 
to create national level economic regulation have more in common with the EU 
single market project than with any comparative single nation regulatory system. 

Protectionist policies and constitutional arrangements, it seems, are operating 
to segment and restrict the Australian marketplace. Growth has not operated to 
mitigate the effects of distortions to competitive forces in Australia, which in turn 
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indicates a significant agency problem for shareholders. There is however one key 
factor which despite the anti-competitive indicators identified in the sections 
above, might operate to ensure that competitive forces operate as a management 
discipline, that is, competition regulation. 


Competition regulation 


The role of competition regulation in diminishing the ability of firms to engage 
in anti-competitive arrangements is well established.” If competition regulation 
is strong managers’ ability to protect themselves from competitive forces is 
reduced. In turn if competition regulation is weak managerial discretion will be 
unconstrained by competitive forces. Both the UK and the US have strong com- 
petition regulation and longer histories of competition regulation than Australia. 
In the US this has historically made cartelisation extremely difficult.” In the UK 
competition changes in the 1960s had similar effects.” By comparison competi- 
tion regulation in Australia does not have an auspicious history. 

Australia, as has already been partly observed, has been a severely anti-compe- 
titive country. Monopolies, restrictive practices by trade associations and protec- 
tive tariffs have been the norm for the majority of its history. As Walker writing in 
1967 describes it: 


Australia is an interesting case study on the effects of unrestrained monopoly, for 
until recently it was one of the few industrial countries in the world where a lais- 
sez-faire policy towards monopolies and restrictive trade practices has survived. 
Apart from a few abortive attempts at trust-busting by state and federal govern- 
ments, the country had never seen any sustained effort at protecting the economy 
from domination by powerful combines or ensuring equality of business opportu- 
nity... Of the twenty largest manufacturing firms, all but one is either a monopo- 
list of a leading product or a leading firm in a fairly concentrated industry. Pure 
monopoly is generally treated as being little more than a theoretical concept, but 
in Australia no fewer than thirteen basic industries are controlled by single firm 
monopolies. Canada, a country with a manufacturing sector comparable in size 
and composition with Australias has one. The Australian experience shows that, 
given the right conditions and the absence of antitrust law, classical monopoly is still 
possible on a large scale.®* 


Although initially the newly federated states at the beginning of the twentieth 
century were concerned enough about competition to introduce the Australian 
Industries Preservation Act 1906, this experiment based around the US Sherman 
Act 1890 was short lived as a number of its key provisions were found by the Aus- 
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tralian High Court to be unconstitutional. The impacts of nation building, the 
Great Depression and the Second World War created a highly regulated economy 
in which competition played no part. By the time the Second World War and 
subsequently government regulation of the economy ended, anti-competitive 
behaviour had become a normal part of business life in Australia. In turn, once 
Government regulation ended it was replaced almost immediately by private con- 
trols led by the trade associations. As the Attorney-General Sir Garfield Barwick 
in 1963 described it: 


Those [Government] regulations accordingly in many areas of business activity 
were replaced by others, self-imposed by powerful businesses, or by groups of busi- 
nesses with common interests acting in concert with each other. Though privately 
imposed, these were controls of the same order as the government controls they 
supplanted: but, unlike governments, those who imposed and managed them were 
not responsible to nor removable by the public who, in the long run, must bear the 
brunt of the consequences of such controls.** 


The trade associations in Australia, which by the 1960s numbered about 600, were 
the major players in the cartelisation process through the formalisation of restric- 
tive practices.” Indeed, the restrictive practices, notably restraints on new entrants 
and collusion in competitive government tenders, of these trade associations 
forced the federal government to take action in the mid 1960s. The end result 
was the Trade Practices Act 1965 which was more a symbolic piece of competition 
legislation than anything else as the government had allowed the largest trade 
associations to have a major role in drafting it. As one commentator noted 
‘[w]hen a trade regulation law seems to be drafted by the groups committed to 
destroying it, there can be little doubt about the political power of concentrated 
business might?” 

By the early 1970s the Australian High Court began to provide encouragement 
to the federal government with regard to the constitutionality of competition 
legislation.” This in turn emboldened the reforming Whitlam government to 
attempt to deal with the anti-competitive practices of Australian business.” In 
1974 after a protracted passage through parliament the Trade Practices Act 1974 
(TPA) became law.” Its provisions dealt with a wide range of anti-competitive 
behaviour from monopolisation, price discrimination, M&A activity, and 
price fixing to various agreements which could have restraint of trade 
effects. While it represented a huge leap forward in competition regulation in 


83 At this time the Federal Government could not regulate corporate conduct as only the states were 
empowered to do this. See AG v Adelaide Steamship Co Ltd [1913] AC 781. 
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87 Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR. 468. On the history of this problem see 
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Australia there were still significant problems.” Constitutional challenges 
still dogged its application, public sector bodies were immune from its 
provisions, as were the ‘professions. It was not until the early 1990s, as part of a 
general restructuring of the economy, that a national competition policy was 
attempted. In 1991 the Prime Manis Bob Hawke announced the start of 
the reform process: 


There are areas of the Australian economy today that are immune from the Act: 
some Commonwealth enterprises, State public sector businesses, and significant 
areas of the private sector, including the professions. This patchwork coverage 
reflects historical and constitutional factors, not economic efficiencies; it is another 
important instance of the way we operate as six economies, rather than one. The 


benefits to the consumer of expanding the Trade Practices Act could be immense 
91 


In 1992 a committee (the Hilmer Committee) was set up to report on competi- 
tion reform.” The committee recommended a national level competition policy 
be implemented applying competition provisions to all business activity in Aus- 
tralia.” Subsequently the Competition Policy Reform Act 1995 was passed. As a 
result of this reform process Australia now has national level competition policy 
and regulation.” The most important aspect of the reform process is that the 
ACCC is the lead regulator responsible for administering, enforcing and advising 
on the Trade Practices Act.” 

However, a legacy of concentrated industries with long histories of restrictive 
_ practices does not get overturned quickly. The ACCC in particular as the primary 
enforcer has a very difficult task attempting to deal with anti-competitive prac- 
tices given the size of the problem and the limited resources. at its disposal. As 
has been observed there are significant concentrations across’ ‘many industries 
and price fixing seems part of accepted daily life. Extortionate pricing in certain 
industries particularly Banking and Petrol is so endemic that the ‘Rough Guide to 
Australia’ even warns tourists about it.°° The ACCC’ strategy in the face of the 
mass of concentrated industries and its limited resources has been to focus on 
those industries where there are the greatest concentrations or where unusual pri- 
cing patterns appear evident. The banking industry and petrol suppliers have for 
example been the subjects of major investigations. While the ACCC seems to 


90 See R. M. Bannerman, ‘Development of Trade Practices Law and Administration’ (1985) 3 Austra- 
lian Economic Review 83. 
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nomic Review 430 on the role of the ACCC. 

96 M. Daly, D. Leffman, A. Dehne and C. Scott, The Rough Guide to Australia (London: Rough 
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operate well where complaints are made under the TPA by other companies or 
where merger and acquisition activity might stifle competition,” its investigative 
role is weak. The ACCC’ attempts to deal with anti-competitive practices in the 
banking and petrol industry provide a good example of this weakness. 


Banking and Petrol Price Fixing 

Owing to consumer concerns, the ACCC and the Reserve Bank of Australia 
instigated an investigation into credit card transaction fee charging in 1999, In its 
final report after a three-year investigation, the Reserve Bank of Australia and the 
ACCC accused Australian banks, Visa and MasterCard of profiteering.”® Stran- 
gely, no fine resulted from the investigation despite the finding that they were 
guilty of ‘hoarding massive profits.” The only action taken was that the fees the 
banks could charge in future were capped.” Indeed, the unified reaction of the 
banking industry has been to raise other fees to compensate and to challenge the 
restrictions in court.'” In March 2001, the Federal government requested that the 
ACCC examine the feasibility of placing limitations on petrol and diesel price 
fluctuations throughout Australia. This was due to widespread consumer concerns 
about petrol price cycles which commonly and collectively fluctuate on a daily 
and weekly basis. The ACCC in an extremely amiable exercise asked for submis- 
sions from the industry and concerned parties and then met with industry parti- 
cipants and other interested parties, including the oil majors and independents, 
several State Governments, industry organisations and consumer groups. In a 
remarkable report? the ACCC concluded that there was no evidence of price 
fixing, ie the industry submissions did not contain any evidence of price fixing, 
and that consumers, if they bought petrol at the right time, generally benefited 
from the fluctuations. In all it concluded the public would benefit through an 
education campaign to raise awareness of the good times to buy. Subsequently 
and rather embarrassingly for the ACCC a whistleblower in the petrol industry 
provided evidence of price fixing which sparked a flurry of ACCC raids on petrol 
supply companies across Australia but again strangely resulted in no further action 
being taken.’ 
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The question remains as to whether the regulatory environment is 
permissive or not? Certainly historically it has been permissive leading to anti- 
competitive activities and while the ACCC has had success in breaking down 
some of the cartels in operation the extent of the concentration in Australian 
industry makes this only a beginning, To be fair the ACCC recognises this, in its 
own words: 


it is likely that Australians continue to pay too much for some goods and 
services only because conspiring companies and their executives have secretly 
agreed to artificially inflate prices or limit production. Detecting, stopping 
and deterring hard core domestic and international cartels is a top priority for the 
ACCC.” 


It seems that a decade of national competition policy is insufficient to overturn a 
long history of industry concentration and cartelisation. If that is the case then 
given time and sufficient resources the ACCC may well eventually manage to 
control the cartelisation urges of a concentrated economy. There are however 
more pessimistic scenarios. Gal in her study of small highly concentrated econo- 
mies has argued, using Australia as an example, that a competition regime bor- 
rowed from less concentrated economies such as the UK and US is inappropriate 
and highly likely to be too lax where cartelisation is concerned.’°° There is also the 
very teal possibility, that the environment may become more permissive as the 
Australian business lobby is increasingly successful in rolling back the competi- 
tion regime.” Taking the optimistic view the competition regime is still permis- 
sive but may get better. If we take Gals pessimistic analysis only a change in 
legislation to introduce a more draconian decartelisation process will end the per~ 
missive environment and of course if the business view prevails the environment 
will become more permissive. In all cases this suggests a current situation in which 
competitive forces continue to be distorted indicating a significant agency pro- 
blem for shareholders. 








same companies were fined for price fixing in France in a similar way as was alleged to occur in 
Australia, ‘Oil Firms Fine For Price Fixing’ (1 April 2003) at http://news. bbc.co.uk.: 

105 Statement to Press, ‘Draft Leniency Policy to Break Hard Core Cartels’ (ACCC, Issued 4 July 
2002) at http://www.accc.gov.au/content/index.phtm1]/itemId/88120 (last visited 17 June 2005). 

106 M.S. Gal, n 19 above. See also R. E. Caves, M. E. Porter, A. M. Spence and J. T. Scott, Competition in 
the Open Economy: A Model Applied to Canada (Cambridge, Mass.: Harvard University Press, 1980) v. 

107 So successful has the business lobby been in its attacks on the ACCC that it managed to instigate a 
government inquiry into the operation of the TPA and its administration. On the background to 
the Dawson inquiry see http://www.aar.com.au/services/complaw/tpareview1.htm (last visited 5 
May 2005). On the business perception of the ACCC as tough and unfair see C. Parker and 
N. Stepanenko, ‘Compliance and Enforcement Project: Preliminary Research Report’ (Centre 
for Competition and Consumer Policy, Australian National University, 2003) at http://www.cccp. 
anu.edu.au/projects/projecti. html (last visited 5 May 2005). For a good critique of Australian busi- 
ness aggressive reaction to the ACCC see C. Parker, ‘Restorative Justice in Business Regulation? 
The Australian Competition and Consumer Commissions Use of Enforceable Undertakings’ 
(2004) 67 MLR. 229. For the pro-business case see S. Kates, A Critique of the Role, Powers and 
Activities of the ACCC: The Business View’ (2002) 35 Australian Economic Review 438. 


782 © The Modern Law Review Limited 2005 


Alan Dignam 





COMPETITION AND CORPORATE GOVERNANCE OUTCOMES 
The key agency effects 


In terms of its competitive environment it appears clear that competition is not 
exercising a disciplining force on Australian management. The obvious effect of 
this anti-competitive environment is on consumers who are paying more for 
goods and services than in a competitive environment. However, as was set out 
at the beginning of this paper there are also important corporate governance 
effects of this anti-competitive environment. As was observed above the weakness 
of this key institution would predict unconstrained managers. However, one of 
the features of the Australian anti-competitive environment is the process of gov- 
ernance cartelisation which indicates the presence of significant blockholders even 
in Australias largest most dispersed companies. This may indicate that as has 
occurred in other jurisdictions where key corporate governance institutions are 
weak there has been a shareholder reaction to that weakness. That is, either in 
reaction to the costs associated with giving up control to unconstrained managers 
or because the benefits of control are high in a distorted marketplace, shareholders 
have either retained concentrated blocks of shares or formed concentrations in 
order to exercise control themselves. As Roe describes it: 


[w]hen monopoly is weak and competition strong, then all else being equal, separa- 
tion is easy and ownership should in time diffuse. If competition is weak but control is 
within the grasp of a family or small group, the ownership concentration should persist." 


This would of course on the face of it then not be an agency problem at all as the 
blockholder shareholders have solved the agency problem themselves by taking 
action to constrain managers and the losers continue to be consumers as the bloc- 
kholders are the drivers of cartelisation in the same manner as unconstrained 
managers but take the profits for themselves. 

However, Australias listed companies have an unusual combination of dis- 
persed shareholders (institutional investors and small shareholders) and bloc- 
kholder concentrations which in the context of distorted markets creates a 
significant agency problem for the dispersed shareholders. That is, the dispersed 
shareholders may not share equally in the profits of the company. Blockholders 
may use their control of the company to engage in rent extraction other than by 
way of dividends — party related transactions for example.’ Lamba and Staple- 


108 M. J. Roe, Political Determinants of Corporate Governance: Political Context Corporate Impact (Oxford: 
OUP, 2003) 146. 

109 Transactions on non-commercial terms to private or public companies in which the blockholder 
has an interest. Other examples of this type of rent extraction are management fees, interest free 
loans, large directorial salaries and perks. Indeed, dividend levels in Australia have more in com- 
mon with countries where ownership is concentrated than countries where ownership is dis- 
persed. See R. La Porta, E Lopez-de-Silane, A. Shleifer and R. Vishny, Agency Problems and 
Dividend Policies Around the World (Cambridge, Mass.: National Bureau of Economic 
Research Working Papers 6594, 1998). Bebchuk has argued that the key element in ownership 
and contro] outcomes is the level of private gain available to blockholders. See L. A. Bebchuk, ‘A 
Rent-Protection Theory of Corporate Ownership and Control (Cambridge, Mass.: Harvard Law 
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don in 2001 found that the vast majority of Australian listed companies had a sig- 
nificant blockholder. Their study found that the larger the company the more 
likely it was that the blockholder was a non-financial corporation ie a strategic 
holding. Medium and small listed companies tended to have family blockholders. 
Significantly, the study also found that high levels of rent extraction activity in 
listed companies were positively related to the presence of a controlling bloc- 
kholder 

Thus the protective or self-serving reaction of a group of controlling share- 
holders to the problem of weakness in the competitive environment has the effect 
of reducing the income stream to the dispersed shareholders who are excluded 
from the rent extraction and lack the ability to co-ordinate their activities even 
if they were aware of the problem.” 

There is also a second significant agency problem directly related to a weak 
competition environment. That is, the lack of a competitive environment may 
create the most basic of all agency issues — management simply dont develop 
good management skills in such an anti-competitive environment and so the pos- 
sibility of losses or collapse because of management failure is greater. This pro- 
blem is exacerbated if executive control is being exercised by a blockholder as no 
accountability mechanism is operating at all. 

In the next section three corporate collapses in Australia are examined which 
exhibit characteristics of these two agency problems. The three were chosen 
because they were in turn Australias largest corporate collapses in the past 25 
years. They all exhibit the key elements of concentrated markets, blockholder 
control, strategic rent extraction, personal rent extraction, lack of accountability 
and bad management. 


Case studies in failure: Bond Corporation, The Adelaide Steamship Company 
and HIH Insurance. 


Bond Corporation: The Wild Colonial Boy 

The collapse of the listed company Bond Corporation and its web of listed and 
private companies was one of the most high profile collapses of the late 1980s. 
Between 1960 and 1989 Alan Bond built a business that was Australia’s ninth lar- 
gest by the time of its collapse.” Bond also had a certain flair which endeared him 
to the Australian public.” Its collapse in 1989 was at the time Australia’s largest 
corporate collapse, a title that no corporation holds for long in Australia. Bond 


and Economics Discussion Paper No 260, 1999) http://ssrn.com/abstract=168990 (last visited 5 
May 2005). 

110 A, Lamba and G. Stapledon, n 28 above, 24. 

111 Institutional shareholders and private shareholders in Australia have historically been particularly 
passive to the extent that shareholdings as small as 5 per cent may give a blockholder an input into 
control. See A. Dignam and M. Galanis, n 2 above. 

112 On the build up of the empire and its collapse see E Carke, G. Dean and K. Oliver, n 2 above, ch 12. 

113 In 1978 he was voted Australian Businessman of the Year. In 1983 he won the America’s cup, a tri- 
umph for which he is still respected today. In 1984 he was honoured with an Order of Australia and 
in 1987 he was named Australian of the Year. On Bond’ exploits see the transcript of Paul Barry’s 
famous expose of Bond: P. Barry, Bondy’ Bounty’ (Sydney: ABC Four Corners, Broadcast 13/3/ 
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ran his business empire through a huge. number of companies but the main 
players were his private family company Dallhold and the listed company 
Bond Corporation which he controlled through Dalholds 54 per cent sharehold- 
ing in Bond Corporation. Bonds group of companies contained the worlds lar- 
gest privately owned gold miner, the world’ fifth largest brewer, it had substantial 
property and energy investments as well as being a major force in Australian 
media." 


Bonds Listed Companies 

By the mid 1980s Bond’ private company Dallhold held large minority blocks of 
shares in two listed mining companies Gold Mines of Kalgoorie and North Kal- 
gurli Mines. Bond through his shareholding controlled the board of both com- 
panies and set about systematically siphoning A$80 million in assets out of the 
companies. At the same time Bond raised through rights issues some A$480 mil- 
lion some of which exited the company back into Bond’ private empire. In 
1988 Bond gained control of a 40 per cent block of shares in the listed company 
Bell Resources and immediately began to loot it. In the end this company was 
emptied of more than one billion Australian dollars."* Bond would eventually 
serve three years and eight months in prison for these actions.” Bond also used 
his control over Bell Resources to facilitate Bond Corporation takeover strategy. 
In 1988 Bond was engaged in a takeover battle for the UK company Lonrho. As 
part of Bond’ strategy a Bell Resources subsidiary bought most of the shares in 
Lonrho for A$623 million. The transaction had a negative effect on Bell 
Resources as it lost A$100 million but had strategic and direct financial benefits 
for Bond Corporation. 

Bond also showed a similar taste for personal rent extraction through his cen- 
tral listed vehicle Bond Corporation.” In 1978 Bond arranged for Bond Corpora- 
tion to purchase 45 per cent of the Palace hotel in Perth. The deal was structured in 
a way that gave ten per cent of the hotel to a company called Rowdore Pty. Row- 
dore Pty had only four shareholders, Bond and his three senior executives. Each 
had contributed one Australian dollar to the company.’ Two years later Row- 
dore Pty sold the ten per cent stake back to Bond Corporation for A$3.6 million 
dollars. There was no strategic reason for structuring the transaction this way it 
was purely an exercise in rent extraction by a blockholder and his senior execu- 
tives at the expense of the dispersed shareholders. Another mechanism Bond used 
to rent extract from listed companies was his practice of charging fees for what 
would normally be considered part of his management duties. The worst example 








1989) http://www.abc.net.au/4comers/stories/s73074.htm (last visited 5 May 2005). See also 
E Carke, G. Dean and K. Oliver, n 2 above, 169 and 175. 

114 SeeT. Sykes, The Bold Riders, n 1 above, 210. 

115 ibid, 198. 

116 See R. Johnson, ‘Back to back loans: a fraud in transition’ [2002] Australian Accounting Review 66. 

117 See F Carke, G. Dean and K. Oliver, n 2 above, 170. 

118 On this incident see ibid, 178, 182. 

119 Paul Barry devotes an entire chapter to Bond's rent extraction activities. See P. Barry, The Rise and 
Fall of Alan Bond (Sydney: Bantham/ABC 1990) ch 10. 

120 ibid, 108-9. 
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of this, and there were many to choose from,” occurred in 1987 when Bond used 
his majority votes in Bond Corporation to force through over the objections of 
the dispersed shareholders A$41 million in fees to Bond and his senior staff: 
Amazingly the fees were to stop them competing with Bond corporation, some- 
thing they were legally bound to do anyway while they were directors.’ 

The second feature of Bond's empire was that neither he nor his senior execu- 
tives showed any talent for managing companies. They were essentially sales- 
men and deal makers not managers. Bond tried on two notable occasions to run 
his companies. The first attempt was to try to launch a national beer brand, Swan 
beer.” The beer industry in Australia is highly concentrated. In the 1980s Bond 
and Carlton and United ran a virtual duopoly. The markets were also highly seg- 
mented with each state having local beer brands that beer drinkers were fiercely 
loyal to. Launching a national beer was a brave thing to do in the face of these 
factors; it was also a financial disaster.” Bond’s second attempt to run a listed 
company was Bond Media which in effect he was forced to do because he had 
taken on so much debt to finance the purchase of the media interests. In the end 
he was unable to run it profitably. 

Bond was also a member of Western Australia Incorporated (WA Inc) and this 
had certain advantages if you are not particularly good at running companies. WA 
Inc was not a company but rather a phrase that came to describe the close relation- 
ship between the Western Australian (WA) state government and private industry 
in the 1970s and 1980s.'”° By the 1990s WA Inc was synonymous with corruption 
and scandal ultimately leading to a Royal Commission report.” 

In 1975 Bond Corporation was in serious trouble and was stuck with a piece of 
land that it could not sell and was rapidly running out of ways to pay the debt he 
had accumulated. To save him the WA government stepped in and bought the 
land.’”8 Again in 1983 when Bond was stuck for cash and simultaneously wanted 
to off-load overvalued assets the WA government stepped in to help by buying 
overvalued assets.” In 1988 as part of a complex financing deal to help both Bond 
and another company Rothwells, the WA government through the State Govern- 








121 See ibid, ch 10; and A. Cromie, ‘Bond keeps it in the family’ [1983] Business Review Weekly 40. 

122 See P. Barry, n 113 above. 

123 On the poor management structure, see M. Stephens, T. Treadgold, N. Way, and D. Uren, ‘Bond 
Corp all at sea’ [1990] Business Review Weekly 16. 

124 Bond also did a number of other things which alienated publicans: see http://www.australian 
beers.com/history/bond.htm (last visited 5 May 2005). 

125 T. Sykes, The Bold Riders, above n 1, 214. 

126 The description as WA Inc neatly captures the intensely close relationship between business and 
government at this time and between businesses themselves in Western Australia. Private finance 
was arranged, indemnities given, obstacles moved, contracts granted, subsidies given, bail outs 
provided by government and of course political donations provided by the businesses. 
See P. Barry, n 119 above ch 13. The story of WA Inc is also told in full in T. Sykes, The Bold Riders, 
n Labove, ch 3. 

127 See Royal Commission into Commercial Activities of Government and Other Matters. (1992 320.9941063/1 
RL). As Barry comments “The final cost of WA Incorporated may never be counted, but it will 
run to hundreds of millions of dollars of taxpayers’ money — wasted on a variety of share and 
property deals and government-led rescue operations which had one thing in common: that pub- 


lic money should never have been committed? P. Barry, n 119 above, 141—142. 
128 T. Sykes, The Bold Riders, n 1 above, 58. 
129 See P. Barry, n 119 above, 144-145, T Sykes, ibid 74. 
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ment Insurance Commission assisted Bond with his purchase of Bell Resources, 
thus facilitating its looting by Bond.”° By the time the Bond Group collapsed in 
1989 it was not the Australian businesses that brought it down but Bond’ careless 
overseas expansion particularly the American brewing interests which he paid too 
much for and was unable to run well enough.” 

For our agency issues for dispersed shareholders the Bond collapse is note- 
worthy because the core domestic Australian businesses operated in concentrated 
markets where the benefits of control and alternately the costs of giving up con- 
trol were high. Bond consistently used minority blocks of shares in listed compa- 
nies to control the listed entity for his own personal benefit or for strategic 
purposes to benefit the private companies within the group to the detriment of 
the dispersed shareholders. In the listed companies he controlled through his 
blockholdings there was also an enormous accountability problem because Bond 
combined his controlling blocks of shares with executive control. Further, he and 
his managers were not actually any good at running businesses which combined 
with a lack of accountability ultimately caused the collapse and lost dispersed 
shareholder funds. 


Adelaide Steamship: The Australian Keiretsu 

The next company to take the crown of Australia’s largest corporate collapse was 
an unlikely contender — the Adelaide Steamship Company (Adsteam). By the 
time of its collapse in 1991 Adsteam was Australias largest industrial conglomer- 
ate.” The company was incorporated in 1875 to run a cargo and passenger service 
between Melbourne and Adelaide. Competition between the companies running 
that route was initially fierce but as has already been observed above as with most 
Australian industries the companies decided to collude instead of compete. 
Adsteam after a number of concessions eventually ended up with the monopoly 
over the Adelaide to Melbourne route.” Until the 1960s it was a solid listed ship- 
ping business with some very well managed investments in other solid Australian 
companies. In the 1960s the board came to the conclusion that there was only an 
unprofitable future in shipping and decided to diversify. Over the course of the 
1960s and early 1970s this strategy was put into action with mostly disastrous con- 
sequences. "4 However, from the mid-1970s the company’s third in command 
John Spalvins put in place a takeover strategy that began to have great success. 








130 The litigation arising from this acquisition by Bond is still going on today. See D. Webber, ‘Bell 
liquidators launch lawsuit against banks’ (Sydney, ABC, AM — Tuesday, 22 July, 2003); http:// 
www.abc.net.au/am/content/2003/s907240.htm (last visited 5 May 2005); and F Carke, G. Dean 
and K. Oliver, n 2 above 181. 

131 T. Sykes ‘The end of Bond Corp?” [1989] Australian Business 16; T. Sykes The Bold Riders, n 1 above, 
213. 

132 F Carke, G. Dean and K. Oliver, n 2 above, 153. 

133 SeeJ. Bach, A Maritime History of Australia, (Sydney: Pan, 1976) 190-197. Indeed, the company man- 
aged to defeat the federal government's early attempts to regulate competition: see n 83 above. 

134 On the history of the company up to the 1970s, see M. Fitzgerald Page, Fitted for the Voyage: Adelaide 
Steamship Co 1875-1975 (Sydney: Rigby, 1975). For an overview of the company’s expansion and 
decline see G. Flemming, D. Merrett and S. Ville, The Big End of Town: Big Business and Corporate 
Leadership in Twentieth- Century Australia (Cambridge: CUP, 2004) 184-186. 
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Adsteam bought minority, but nonetheless controlling, stakes in a large number 
of other mainly listed companies. There were no particular strategic connections 
between the businesses save that they were all in basic concentrated industries 
(food, retail, timber, shipping etc) and they were all good solid income generating 
businesses. By 1981 Spalvins had been appointed managing director of Adsteam. 

Spalvins had for some time before becoming managing director been building 
up his personal shareholding in Adsteam, funded by interest free loans from the 
company. He continued to do so as managing director, and soon became the sec- 
ond largest shareholder.” At the same time ostensibly as a takeover defence Spal- 
vins used his control over the other listed companies in the group to have those 
listed companies purchase blocks of shares in Adsteam.'*° By 1982 he could 
directly or indirectly control 30 per cent of the shares in Adsteam and this 
increased each year.” He also carefully replaced outside directors with executive 
directors. By 1983 Spalvins had complete control over the company — he was not 
accountable to anyone. It was also at this point that things began to go wrong.’”® 

Spalvins began to speculate on share price movement both in individual com- 
panies and on the stock exchange index. In almost all cases he badly misjudged 
the market movement, in one case in 1987 losing A$18 million on a single trans- 
action.” In order to make up for the losses Spalvins announced a rights issue. This 
not only forced the dispersed shareholders in Adsteam to cover the losses but 
because of the complex cross shareholding structure a rights issue in Adsteam 
meant that the other listed companies in the group who held major blocks of 
shares in the company had also to find the money for the rights issue. Those com- 
panies either had the cash to pay up or they themselves raised the cash through a 
rights issue.’ In either case this amounted to the dispersed shareholders having to 
pay for the losses of the largest shareholder in their company. 

Spalvins at the same time became increasingly reliant on debt to fund his activ- 
ities and so to cement his relationship with the banks he bought blocks of shares in 
ANZ bank, National Australia Bank and Westpac. By 1988 the Adsteam Group 
was the largest shareholder in National Australia Bank and the fourth largest 
shareholder in ANZ. The Group was also one of their largest borrowers.“ Spal- 
vins also continued his expansion strategy. However, unlike the careful analysis of 
earlier years emphasising good income generating businesses many of the pur- 
chases by Adsteam and its associated companies in the mid to late 1980s were care- 
less. Spalvins bought a 19.9 per cent block of shares in Bell Resources at the same 
time as Alan Bond was busy looting it. The investment was a complete write off. 
He spent A$500 million on minority stakes in two UK insurance companies and 
while he did get the A$500 million back, it was an enormous gamble. He bought 








135 SeeT: Sykes The Bold Riders, n 1 above, 405 and 425, 

136 See F Carke, G. Dean and K. Oliver, n 2 above 158-159. 

137 SeeT. Sykes The Bold Riders, n 1 above, 408 and 412. 

138 This cross shareholding and management control drew both criticism and praise from many 
respected commentators at the time. See T. Sykes, Adsteam Unmasked’ [1989] Australian Business 
16; and R. Gottliebsen ‘Spalvins, the quiet acquirer’ [1989] Business Review Weekly 20. 

139 SeeT. Sykes The Bold Riders, n 1 above, 417. 

140 ibid. 

141 ibid, 418. 
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17 per cent of AWA a large electronics company which had some serious under- 
lying problems. Finally, he bought a majority shareholding in Industrial Equity, a 
large food, property and retail company. This was funded largely through bor- 
rowing but also through another rights issue which as before triggered fund rais- 
ing in the other listed companies that held strategic blocks of shares in Adsteam.” 
Industrial Equity, in contrast to the others above, was a good company with a 
talented management team. Spalvins unfortunately removed the management 
team from control and took over the management of the company. However, this 
happened at a time when the rest of the group was in crisis and so Spalvins was 
busy elsewhere. As a result instead of Industrial Equity bringing salvation for 
Adsteam as it might well have done if its talented management had been left to 
run the company, it became a burden.” 

The end came quickly as the banks began in 1990 to realise the borrowings of 
the Adsteam Group were far higher than they had realised.** Word spread and the 
share price of the listed companies in the group crashed. Spalvins responded by 
using his control over one of the cash rich listed companies, Howard Smith Ltd, 
to prop up the share price in Adsteam by having Howard Smith buy shares in 
Adsteam.”° This share support exercise spectacularly failed and the share price 
continued downwards. Howard Smith lost A$37 million in the process as the 
share price plummeted from eight Australian dollars a share in 1989 to ten cents 
in 1991.” At the same time Howard Smith also loaned A$60 million to other 
companies in the group. The dispersed shareholders in Howard Smith finally 
revolted at an attempt by Spalvins to have Howard Smith return capital to the 
shareholders and declare a very large special dividend. The major beneficiary of 
this would have been the Adsteam Group who held more than a third of the 
shares in Howard Smith. Spalvins and the one other Adsteam director on the 
board of Howard Smith were removed." Despite Spalvins efforts to use the stra- 
tegic shareholdings within the group to plug the holes, the end came in 1991 when 
the banks placed Adsteam in receivership after reported losses of A$4.49 billion 
and Spalvins and his executive team resigned from all their board positions 
within the group.” 





142 ibid, 420. 

143 On the impact of the purchase see F. Carke, G. Dean and K. Oliver, n 2 above 160; T. Sykes The Bold 
Riders, n 1 above, 434; and M. Peers ‘Intricacies cloud Adsteam’s losses’ [1990] Australian Financial 
Review 16. 

144 The complexity of the group structure had made it difficult for the banks to assess total borrow- 
ing. See F Carke, G. Dean and K. Oliver, n 2 above, 158, The banks only found out the total bor- 
rowing by having a meeting between themselves and declaring all their loans to the Adelaide 
Steamship Group. See also T, Sykes The Bold Riders, n 1 above, 423. 

145 See M. Peers, n 143 above and M. Peers Adsteam loses another 36c as panic spreads’ [1990] Australian 
Financial Review 1. 

146 Intra-group trading of shares was a common feature of the Adelaide Steamship Group. One com- 
mentator having analysed the group accounts claimed that in one accounting period an average of 
70 per cent of the shares being traded were traded to other members of the group. See I. Mcll- 
wraith ‘John Spalvins out of steam’ [1991] Australian Financial Review 27 and 29. 

147 See F Carke, G. Dean and K. Oliver, n 2 above 155. 
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In terms of the core agency problems for dispersed shareholders Adsteam is inter- 
esting because the’ company had a long history of anti-competitive behaviour and 
continued to operate in concentrated markets where the benefits of control were 
high. Spalvins managed to use his executive power to rent extract in order to fund 
the build up of a controlling stake in the company. He then engaged in strategic 
rent extraction from other listed companies in which Adelaide Steamship held a 
minority stake to further his personal control over Adsteam. He also rent extracted 
from the listed companies in which Adsteam had blocks of shares to further the 
strategic purposes of the group as a whole to the detriment of the dispersed share- 
holders. The collapse of Adsteam again illustrates how the combination of a control- 
ling blockholder and executive power in a large listed company can become a danger 
to the company’s survival because of the absence of any accountability. In the end it 
was again poor management skills combined with a lack of accountability that 
caused the collapse and lost the funds of the dispersed shareholders. 


HIH Insurance: The Private Listed Company 

HIH insurance was the next listed company to wear the Australias largest corpo- 
rate collapse crown. By the time of its collapse in March 2001 it was the second 
largest insurance company in Australia." As corporate collapses go this one had 
an enormous effect on the Australian general public as it left a large number of 
Australian businesses and individuals uninsured. Eventually such was the scale of 
the damage that the government was forced to step in with a rescue package for 
policy holders. 

HIH insurance began life in 1968 as MW Payne Liability Agencies Pty Ltd.’ 
The company was founded by Ray Williams, who had extensive experience in 
Australian workers compensation insurance, and Michael Payne, a Lloyds under- 
writer, as an insurance underwriter in the specialist market of workers compensa- 
tion. Ray Williams was one of the directors and its Chief Executive Officer. With 
their connections they soon found business rolling in. As Westfield comments on 
their early success: 


The tariff insurers, mostly subsidiaries of UK insurance companies, made up about 
90 per cent of the industry and met monthly and colluded on prices to everyone's 
benefit except the consumer. This cosy arrangement was killed off by the Trade 
Practices Act of 1974, but in the 1960s, insurance companies made fortunes for little 
risk. 


150 This is something that is a feature of a number of Australian companies with corporate govern- 
ance problems. See M. Maiden, “Trapped in a Maze of Their Own Making’ (2002) 14 September 
The Age, Business 1; and J. Hill, ‘Visions and Revisions of the Shareholder’ (2000) 48 American 
Journal of Comparative Law 75. 

151 See F Carke, G. Dean and K. Oliver, n 2 above 222. 

152 HIH Royal Commission, ‘The Failure of HIH Insurance: A Critical Assessment xiii, Conse- 
quences for the Public’, Vol. 1 (Canberra: National Capital Publishing, 2003) Available at http:// 
www.hihroyalcom.gov.au (last visited 5 May 2005). 

153 A good overview of the origins of the company is set out in the HIH Royal Commission report, 
ibid, Part Two. 

154 M. Westfield, HIH the Inside Story of Australids Biggest Corporate Collapse, (Sydney: Wiley, 2003) 6-7. 
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In 1971 the company was bought by the UK listed company CE Health plc. Williams 

` continued to run the Australian business, eventually in 1980 gaining a seat on the UK. 
parent company’s board. In the mid-1980s the company suffered badly from the Aus- 
tralian states taking control of workers compensation insurance.” Williams reacted 
by expanding the business away from its core workers compensation market and 
somewhat recklessly entered the US and Hong Kong markets. By 1992 the UK par- 
ent was tired of funding the struggling Australian subsidiary with its risky exposure 
to the US market. As a result the parent company disposed of the company through 
a floatation on the stock market. Williams used his influence with the parent com- 
pany to ensure that himself and his two most trusted executives were allocated ele- 
ven per cent of the shares in the newly listed CE Heath International Holdings 
(HIH) company.”°° Williams then set about appointing new directors to the board 
none of whom had any insurance experience. This mean that Williams and his two 
key executives were in effective control of the company.” Williams then began try- 
ing to expand the company both in Australia and the UK. This initially involved 
successfully withdrawing from the risky US market”? 

By 1995 as part of his expansion plan Williams was negotiating with the giant 
Swiss insurance company Winterthur to have HIH buy CIC insurance, a subsidi- 
ary of Winterthur, and have Winterthur take a stake in HIH. This would have the 
dual effect of expanding HIH’ domestic base and allowing HIH to trade on the 
credibility of its new largest shareholder, Winterthur. The Swiss however had con- 
cerns about the way HIH was run. The major concern was that their investigations 
revealed a company run for the benefit of the executives and not for the share- 
holders.’ As a result Winterthur insisted on taking a controlling 51per cent stake 
in HIH. However, once it had achieved this controlling stake it chose not to exer- 
cise control but instead remained a minority on the board.©° Once the Swiss were 
in HIH the tension between them and Williams increased over his plans to 
expand the business overseas and his under-reserving for potential claims." Wil- 
liams ignored them and by 1997 the Swiss were threatening to take control of the 
board if Williams did not address these issues, particularly the losses flowing from 
the UK business. The Swiss believed that he was far too inexperienced to compete 
in the international insurance markets.’ Williams again ignored the Swiss and 
expanded the UK loss making business despite having no experience of that mar- 
ket and apparently exercising little oversight of the UK business.’ He also 
returned to the US insurance market. 





155 ibid, 20. 

156 Williams alone held eight per cent of the shares in the company, see ibid 25 and HIH Royal Com- 
mission, n 152 above, para 3.2. 

157 On Williams's dominance see F Carke, G. Dean and K. Oliver, n 2 above, 224. 
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This was the final straw for the Swiss and they decided to sell their entire stake 
in HIH. However, Williams recognised this as an opportunity to consolidate his 
control over HIH. Williams and his senior executives held more than ten per cent 
of the shares in HIH and so no buyer could buy the company outright as they: 
needed to acquire 90 per cent of the shares to trigger a compulsory purchase."®* 
When the Swiss did find a potential buyer for their majority stake Williams used 
his executive power to frustrate the purchase by refusing to allow the buyer to 
conduct a due diligence on HIH.’® The Swiss also knew that even in the unlikely 
event a buyer was found for the shares who was willing to buy the company 
without conducting a due diligence, dispersed shareholder approval would be 
needed to approve the transaction.’ If that was the case then the co-operation 
of Williams and his executives would be essential in pursuading the dispersed 
shareholders to approve the sale. In the end Williams’ control over the 10 per cent 
block of shares and his executive control proved crucial and the Swiss were forced 
to sell the shares at a much reduced price to a parcel of institutional and small 
shareholders. This left Williams, as HIH’s largest shareholder and its Chief Execu- 
tive Officer, in complete control.”®’ 

Williams as well as continuing to expand the US and UK operations, despite 
their losses, also expanded the Australian business by purchasing another listed 
insurance company FAI. FAI was similar to HIH in that the Adler family held a 
minority but controlling stake in the company and also exercised executive con- 
trol through the Chief Executive, Rodney Adler. By 1997 FAI was a company in 
trouble and the Adler family were seeking a buyer. Williams, without conducting 
a due diligence and despite warnings from those with FAI expertise, even Rod- 
ney Adler warned him there were large losses, bought FAL"? It was an act of pure 
ego and illustrated the extent to which he had complete control over HTH.’ By 
the time of its collapse in 2001 with total losses of between A$35 billion and 
A$5.3 billion it was the second largest general insurance underwriter in Austra- 
lia.” Of those losses A$1.74 billion was attributable to the UK operations, A$620 
million to the US and the rest largely to the Australian operations.” 

While not on the scale of Bond Corporation, Willams and his executives were 
not averse to personal rent extraction from HIH.” Williams had always made 





164 ibid, 74. 

165 ibid, 83-86. 

166 Under Australian law, once a buyer acquires 20 per cent of the shares in a listed company they have 
to bid at the same price for all the other shares. As a buyer of the Swiss 51 per cent would not wish 
to buy all the other shares, particularly as Williams and his executives would never sell, dispersed 
shareholder approval was needed in order to waive the compulsory offer provisions, see ibid, 77. 

167 On Williams’ dominance see HIH Royal Commission, n 152 above, xiii. 

168 M. Westfield, n 154 above, 114. 

169 Williams agreed to Rodney Adler being paid a A$3.7 million termination payment if the deal 
went through. It was suggested at the Royal Commission that the payment amounted to a sweet- 
ener to Adler to approve the transaction and sell his family shares. See L, Yaxley, ‘Rodney Adler 
returns to Royal Commission’ (Sydney, ABC PM — Tuesday, 8 October, 2002) http://www.abc. 
net.au/pm/stories/s696370.htm (last visited 5 May 2005). 

170 HIH Royal Commission, n 152 above, para 3.2.2 and 3.7. 

171 M. Westfield, n 154 above 238-239, 

172 As the Royal commission described it As early as 1995 an independent due diligence report 
described HIH as a company which has not yet made a complete transition from an entrepreneur- 
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sure that he and his senior executives were paid handsomely for their efforts. 
When the company was a private company, prior to 1992, Williams was paid the 
extraordinary salary by Australian standards at the time of one million Australian 
dollars a year. In 1992, at the time of the flotation of HIH, Williams received 
A$4.72 million in compensation for accepting a lower but still large salary to be 
the chief executive of the new listed company.” In 1995 Williams ensured that the 
transaction whereby the Swiss bought 51per cent of the shares in HIH was struc- 
tured to benefit himselfas he sold three per cent of his shareholding to the Swiss at 
a much higher price than was offered for the other 48 per cent of the shares. The 
price he was selling at was not disclosed to the HIH board nor indeed was the fact 
that he was selling at all disclosed to the dispersed shareholders.”* As a result the 
dispersed shareholders were unaware that majority control in the company had 
passed to the Swiss. Later when it came to the sale of the shares Williams refused 
to transfer the shares unless the Swiss approved a profit sharing arrangement 
which entitled Williams to ten per cent of the profits over the existing HIH tar- 
gets. The Swiss agreed. 

Williams also used HIH insurance policies to cover the high risk personal 
investments of himself and his senior executives.’ In general Williams seemed 
to see no difference between his own personal funds and the company’s funds.” 
Party related transactions were common at board level with very lax procedures 
for dealing with the conflicts of interest arising.” Williams also had control over 
other executive salaries and his own salary was subject to little scrutiny.” In the 
final year before the liquidation Williams and Adler used a subsidiary of HIH in a 
failed attempt to use HIH funds to prop up the HIH share price.” Perhaps the 
most unseemly examples of rent extraction occurred in the final days of HIH 
when millions of dollars poured out to directors and senior executives despite or 
because of their knowledge of HIH’s imminent collapse.®° In the end however it 
was simply gross mismanagement by Williams, his board and his senior execu- 
tives that led to the collapse. ® 





ial run company influenced strongly by senior management, and from which senior management 
benefits significantly, to that of an ASX listed company run primarily in the interests of share- 
holders’. In my view, this remained true for the remainder of the company’s life? HIH Royal Com- 
mission, n 152 above, xiii. 

173 M. Westfield, n 154 above 25. 

174 ibid, 61. 

175 ibid, 47. 

176 Indeed on many occasion placing his funds in HIH accounts and drawing on them at a later stage. 
See HIH Royal Commission, n 152 above, xiii. 

177 See HIH Royal Commission, ibid, A Critical Assessment xiii, Recognition and Resolution of 
Conflicts of Interests. 

178 ibid, A Critical Assessment xiii, A Lack of Independent Critical Analysis. 

179 F. Carke, G. Dean and K. Oliver, n 2 above, 228. 

180 See HIH Royal Commission, n 152 above, A Critical Assessment xiti, The Dash for Cash; M. West- 
field, n 154 above, 229. 

181 As Justice Neville Owen considered in his final assessment of the collapse, “The governance of a 
public company should be about stewardship. Those in control have a duty to act in the best inter- 
ests of the company. They must use the company’s resources productively. They must understand 
that those resources are not personal property. The last years of HIH were marked by poor leader- 
ship and inept management. Indeed, an attitude of apparent indifference to, or deliberate disregard 
of, the company’s underlying problems pervades the affairs of the group. Those responsible for the 
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In terms of the agency issues HIH is an example again of a company operating 
in a concentrated market with a history of anti-competitive behaviour where the 
benefits of control, or alternatively the costs of giving up control, are high. Wil- 
liams in turn gained a controlling block of shares in the company, which, com- 
bined with executive power allowed him to engage in rent extraction activities to 
the detriment of the dispersed shareholders. As with both Bond Corporation and 
Adsteam, poor management skills plus the lack of accountability created by the 
combination of executive and shareholder control in a large listed company ulti- 
mately allowed the controlling shareholder to recklessly destroy the company. 
This essentially private company ownership and control system applied in the 
context of large and complex listed companies appears extremely dangerous for 
dispersed shareholders. 


The Aftermath 

The descriptions of the three collapses above is in no way complete and concen- 
trates on the agency problems evident in the collapses. All three additionally had 
elements of regulatory failure, audit corruption and reckless lending from 
banks.!8? All three were also just the tip of the iceberg with many more companies 
collapsing and many more limping on with continuing corporate governance 
problems.” The Bond Corporation and Adsteam collapses were part of the mas- 
sive wave of corporate collapses mentioned in the introduction of this article that 
swept through the Australian economy in the late 1980s and early 1990s. The resul- 
tant reforms addressing corporate regulation, corporate and securities law, 
accounting and banking reform had little effect on the wave of collapses in the 
early part of this century to which HIH contributed. Indeed, the core agency pro- 
blems for dispersed shareholders evident in the 1980s collapses are still there in the 
early twenty-first century collapses. ®* This suggests a key unresolved issue which 
this article has argued is related to the distorted competitive environment in 
which Australian companies operate. 


CONCLUSION 


There are those who argue that small economies like Australia can only support a 
limited number of companies and that concentration and cartelisation should be 
tolerated so as to breed a small number of strong companies that can compete 





stewardship of HIH ignored the warning signs at their own, the group's and the public’s peril. The 
culture of apparent indifference or deliberate disregard on the part of those responsible for the 
well-being of the company set in train a series of events that culminated in a calamity of monu- 
mental proportions’ HIH Royal Commission, ibid, xiii. 

182 See F Carke, G. Dean and K. Oliver, n 2 above, chs 10 and 14. 

183 See ibid on the continuing collapses; and A. Dignam and M. Galanis, n 2 above, on the continuing 
corporate governance problems. 

184 On the similarities between the different waves of collapses, see J. Hill, ‘Corporate Scandals Across 
the Globe: Regulating the Role of the Director’ in G. Ferrarini, K. J. Hopt, J. Winter and 
E. Wymeersch, Reforming Company and Takeover Law in Europe (Oxford: OUP, 2004), 255. On the 
recurring problem of concentrated ownership and bad management in Australian corporate col- 
lapses see F Carke, G. Dean and K. Oliver, n 2 above, 172. 
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globally. Although this does not seem to have been official government policy, 
Australia may indeed be an example of this. As Braithwaite has observed: 


when Australian corporations did become larger they did so by controlling a mono- 
poly, like BHP with steel, or an oligopoly, like the Murdochs, Packers and Fairfaxes 
with the media; or by demanding tariff protection like our largely failed industrial 
firms; or via tax expenditures such as tax deductions for research and development 
demanded by our largely failing information technology industry and other post- 
industrial corporations. So our corporates were flaccid and they rarely established 
multinational brands of major significance.'*® 


This approach of encouraging giant domestic protected corporations has signifi- 
cant risks. Domestic consumers are unlikely to benefit from the growth of the 
giant corporation as price fixing is part of the protected cartelisation process. 
There are also political risks with encouraging the rise of a small number of pro- 
tected domestic large corporations. That is, those companies would have enor- 
mous economic power, which would easily translate into political power. 
Something that, as was described above, seems to have already happened with 
the drafting of the Trade Practices Act 1965 and the continuing role of the BCA 
as a government adviser. Crucially, as has been noted above, in corporate govern- 
ance terms the core agency issue would be exacerbated as competitive forces 
would not be operating to discipline management. Global growth might well 
mitigate the agency issue eventually for the giant successful firms but for those 
firms that fail to achieve this status agency issues remain. 

Additionally a policy of encouraging protectionism to achieve these few global 
competitors is premised on management having the necessary skills developed in 
the domestic market to succeed at the global level. However, a protected domestic 
environment may not be the best place to learn the skills necessary to operate in a 
competitive global market. Porter while recognising that there may be economies 
of scale in promoting large ventures argues that a competitive domestic base is the 
best springboard for competing internationally.’ For example he points out that 
Japanese companies operating in competitive domestic markets are also successful 
in international markets. However, a large number of Japanese industries have 
almost no domestic competition and in turn companies operating in those indus- 
tries have almost no international success."** 

In Australias case very few managers seem to have developed the skills which 
are necessary to emerge from a protected domestic base as global competitors.’ 
As was observed above, in the three corporate collapses examined, bad or some- 
times reckless management was a key factor in each collapse. Indeed, a persistent 








185 See, for example, C. D. Foster, Privatization, Public Ownership and the Regulation of Natural Monopoly 
(Oxford: Blackwell, 1992). 

186 J. Braithwaite, n 65 above, 107. 

187 M. Porter, The Competitive Advantage of Nations (New York: Simon and Schuster, 1990). 

188 ibid, 413. See also K. Komine, ‘Structural Change of Japanese Firms’ (1991) 19 Jap J Econ Stud 82. 

189 One study put it fairly bluntly: Australian managers lagged behind in 27 of 31 “causal factors” that 
help shape the culture of organisations. It found 87 per cent of Australian organisations had a cul- 
ture of blame, indecision and mindless conformity? See L. Gettler, Our Bosses Encourage a Culture of 
Blame and Blind Conformity, Study Finds (Business, The Age, 24 July 2003) 1. 
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pattern of failure is evident in the way Australian companies have tried to expand 
from their protected domestic base. Ferguson and James have estimated that most 
Australian companies who have tried to expand abroad have failed miserably with 
cumulative estimated losses of A$40 billion. The fact that the vast majority of 
Australian companies have not managed to expand leaves a potent legacy at the 
domestic level of poor management combined with a lack of accountability 
where a blockholder is exercising control. 

As noted at the start of this article Australia has had more than its fair share of 
corporate collapses. Over the past twenty five years in particular it has had two 
damaging waves of corporate collapses. After the first collapse in the late eighties a 
reform process resulted in a strengthening of corporate, securities, banking and 
accounting regulation.” This strengthening failed to prevent a second wave of 
collapses at the beginning of this century. Many of the collapses had a similar 
feature — blockholders exercising executive control over large listed companies.” 
As observed above, in neo-classical terms, without competitive forces acting on 
Australian managerial choice, managers have little incentive to maximise profits 
for shareholders. In a growth model the distortions of competitive forces are not 
necessarily problematic so long as conditions are such that managers successfully 
pursue continuous growth. However, as was also noted above growth does not 
seem to have operated to mitigate the distortions to competitive forces and so has 
not produced compensating benefits. Crucially, competition regulation is not act- 
ing as a restraining force, all of which would predict in turn that the competition 
environment in which Australian companies operate plays a part in the continu- 
ous cycle of corporate governance problems. The key effects observed here within 
Australian companies were the forming or retaining of controlling blocks of 
shares as the benefits of control and the high costs of unconstrained management 
in a concentrated market. Secondly, the anti-competitive environment has caused 
the stagnation of management skills which, when combined with a lack of 
accountability created by key blockholders exercising control, has meant that 
poor management and regular catastrophic management failure has become a 
feature of the corporate governance system. These effects have created a signi- 
ficant agency problem for dispersed shareholders and in turn for the Australian 
economy. 

The important role of competition in corporate governance outcomes has been 
observed in a number of other countries. In the UK successive competition 
reforms in the post war period played a key role in blockholders divesting their 
shareholdings in listed companies and a dispersed ownership system emerging.” 
Even in the US Roe describes a period where blockholders retained control of 





190 A. Ferguson and D. James, ‘Secrets and Traps of Overseas Expansion’ (Business Review Weekly, 
5-11 June 2003) 40-46. 

191 On the collapse and its impact see P. Lowe and T. Rohling, Agency Costs, Balance Sheets And The 
Business Cycle (Sydney: Research Discussion Paper 9311 Reserve Bank of Australia, 1993) and 
T. Sykes, The Bold Riders, n 1 above, 571 and 573. 

192 See F Carke, G. Dean and K. Oliver, n 2 above, 172. 

193 D. Channon, The Strategy and Structure of British Enterprise (London: Macmillan, 1973) 35. See also 
T. Freyer, Regulating Big Business Antitrust in Great Britain and America 1880-1990 (Cambridge: Cam- 
bridge University Press, 1992) 271. 
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large companies because of a weak competitive environment.’* In Canada a 
divesting of blockholders from listed companies has occurred relatively recently 
as a result of domestic competition regulation and a lowering of trade barriers.” 
In essence once competitive pressures are high management cannot acquiesce in 
rent extraction as the threat from product market competition is too great. Bloc- 
kholders in turn have less to gain and can also reduce their shareholdings below a 
controlling level safe in the knowledge that management are highly disciplined 
by the competitive environment. 

As a result in order for reform to be successful in Australias case it must take a 
more holistic approach which would include not just addressing the usual suspects 
of corporate and securities law but also addressing the anti-competitive environ- 
ment which plays an important role in the negative corporate governance out- 
comes observed. There are additional benefits to thinking about corporate 
governance issues holisticly in that one recognises the connection between con- 
sumer concerns, dispersed shareholder concerns and corporate political power 
issues. Thus dealing with the weak competitive environment addresses not only 
the consumer problems but also the corporate agency problem (both the problem 
of blockholders exercising control and management failure) and the political risks 
inherent in concentrated economies. 





194 M. Roe, n 108 above, 147. 

195 See B. Cheffins, ‘Comparative Corporate Governance and the Australian Experience’ in I. Ramsay 
(ed), Key Developments in Corporate Law and Trusts Law (Sydney: Butterworths, 2002) 29-30. On the 
causes of the divesting see R. J. Daniels and E. M. Iacobucci, ‘Some of the Causes and Conse- 
quences of Corporate Ownership Concentration in Canada in R. K. Morck (ed), Concentrated 
Corporate Ownership (Chicago: University of Chicago Press, 2000) 93. 
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INTRODUCTION 


The Human Tissue Bill, described in Parliament as a ‘landmark Bul,’ was intro- 
duced into the House of Commons on 3 December 2003 by Secretary of State 
John Reid, was brought to the House of Lords on 29 June 2004, completed its 
progress through the Upper House on 10 November 2004, and received the Royal 
Assent on 15 November 2004. It is due to come into force, for the most part, on 
days to be specified in commencement orders. Full implementation is not antici- 
pated until at least April 2006, although transitional arrangements will be put in 
place. The Act will repeal in their entirety the Human Tissue Act 1961, the Anat- 
omy Act 1984 and the Human Organ Transplants Act 1989 (except with regard to 
Scotland), and the Human Tissue Act (Northern Ireland) 1962, as well as making 
various other smaller and consequential amendments. 

The Act is principally a response to the furore generated by revelations about 
practices relating to the retention and use of human tissue in the Bristol Royal 
Infirmary’ (Kennedy) and Alder Hey Children’s Hospital in Liverpool (Redfern) 
Inquiry Reports, and more latterly the Isaacs Report,’ in particular.” These 
Reports catalogued local practices resulting in relatives, principally parents of 
dead children, lacking appreciation of subsequent tissue retention and use for 
research following (generally coroners’)® post-mortem examinations, often 
resulting in the burial or cremation of loved ones without the realisation that they 
were not ‘complete’, and some further burials or cremations of body parts.’ It tran- 





* Professor of Medical Law, De Montfort University, Leicester. 


1 Dr Ian Gibson MP, HC Deb vol 416 col 1012 15 Jan 2004. 

2 Bristol Inquiry Interim Report: Removal and Retention of Human Material, 2000 http://www.bristol- 
inquiry.org.uk/interimxeport/report.htm 

3 The Royal Liverpool Children’s Inquiry Report (The Stationery Office 2001) H.C. [Session 2000-1); 
112-II, see http://www.rlcinquiry.org.uk/download/index/htm 

4 HM Inspector of Anatomy, The Investigation of events that followed the death of Cyril Mark Isaacs, May 
2003 http://www.doh.gov.uk/cmofisaacsreport/ 

5 The Inquiries related to England and Wales, but similar revelations occurred in Scotland and 
Northern Ireland (see the Report of the Independent Review Group on Retention of Organs at 
Post-Mortem (the McLean Report) and the Report of the Human Organs Inquiry at http:// 
www.hoi-ni.org). 

6 90% of the hearts retained at Bristol were from coroners’ post-mortems. 

7 In some instances individuals and/or relatives’ wishes were simply ignored (as in the case of Mr 
and Mrs Isaacs), in others there was confusion generated by ambiguity as to the scope of terms 
such as ‘tissue’ used in ‘consent’ forms and other information provided, and sometimes only cur- 
sory information was given or approaches made to relatives, ostensibly out of a lack of knowledge 
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spired that such practices were widespread rather than merely local® A Census 
conducted by the Chief Medical Officer found that as of the end of 1999, 54,300 
organs, body parts, stillborn children and foetuses were retained byTrusts in Eng- 
land following post-mortems.” The Parliamentary Under-Secretary for Health, 
Dr Stephen Ladyman, did not mince his words in the House of Commons, stat- 
ing that ‘The background to this Bill is scandal.” 

These practices occurred against the backdrop of the law contained in the 
Human Tissue Act 1961, which permitted the person lawfully in possession of the 
body (in practice the hospital wherein the person died) to authorise the removal 
and use of human material for the purposes of therapy, education and research 
where s/he had no reason to believe, having made such reasonable enquiries as 
were practicable, that either the deceased or any surviving spouse or relative objected 
to it. It was a common theme of the Inquiry Reports that the law should be 
reformed so that ‘informed consent’ rather than an ‘absence of objection’ should 
become the central guiding legal principle justifying removal, retention and use 
of cadaveric material for various permissible purposes, in addition to a need for 
sanctions for breach of the statute; a quite remarkable lacuna under the 1961 Act.” 
Gage] stated in the High Court in AB and Others v Leeds Teaching Hospital NHS ‘Trust 
and Another that “There may be little conceptual difference between consent and 
non-objection, but the latter in my view implies a more passive approach than a 
requirement for consent.” The Government accepted these key reforms” but 
stalled them pending a broader review of the law initiated principally through 
the Consultation report Human Bodies, Human Choices published in 2002. 

The passage of the Bill was remarkable for a high level of consensus and all 
party support. A lack of pre-legislative scrutiny however contributed to initial 
drafting problems, a hiatus of four and half months between Committee and 
Report stages in the House of Commons, and steady revisions up until the very 
culmination of parliamentary deliberations.” The original version of the Bill 





or a paternalistic desire to spare relatives further suffering. The law even needed to be amended to 
permit cremation of body parts, see Cremation (Amendment) Regulations 2000 (SI 2000/58) 
amending the Cremation Regulations 1930 S.R. & ©. 1930/1016. 

8 Although retention was seemingly more ‘systematic during the van Velzen years at Alder Hey 
with very many organs never being used for research at all. 

9 Chief Medical Officer, Report of a Census of Organs and Tissues Retained by Pathology Services in Eng- 
land, January 2001 http://www.doh.gov.uk/organcensus/index.htm 

10 HC Deb vol 416 col 1041 15 Jan 2004. 

11 See generally D. Price, ‘From Cosmos and Damien to van Velzen: the Human Tissue Saga Con- 
tinues’ (2003) 11(1) Med LR. 1 for a discussion of the background to the Bill. 

12 AB and Others v Leeds Teaching Hospital NHS Trust and Another [2004] EWHC 644: (2004) 77 BMLR. 
145, 177 QB. Although the Redfern Report rightly observed that under the 1961 Act there could 
only be ‘no reason to believe in the absence of objections’ where some attempt was made to contact 
and inform relatives in the first place, see n 3 above at 364. 

13 The Government further endorsed all 17 Recommendations contained in a Report by the Chief 
Medical Officer on the Removal, Retention and Use of Human Organs and Tissue from Post-Mortem 
Examination, published in January 2001. 

14 http://www.doh. gov.uk/tissue/human bodieschoices.pdf 

15 Dr Ladyman conceded during second reading that a draft Bill would have been published had 
drafting resources then been available, see HC Deb vol 416 col 1043 15 Jan 2004. 46 groups of 
amendments were tabled in Standing Committee and 99 new clauses and amendments proposed 
at Report stage. 
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drew a vociferous response from the pharmaceutical, pathology, medical research 
and research charity communities in particular, alleging that vital research would 
be compromised,” with significant pressure being mounted through lobbying of 
MPs and the media. The substantial concessions later made at Report stage were 
described by Dr Richard ‘Taylor MP as a ‘seismic change in Government think- 
ing’.” It is submitted that these revisions in fact, unnecessarily, dilute the philoso- 
phical coherence of this crucial piece of legislation. 


THE FRAMEWORK OF THE ACT 


Apart from with respect to the analysis of DNA,*® the Act applies to England, 
Wales and Northern Ireland only, as the Scottish Parliament has legislative com- 
petence in this sphere.” It has three Parts and seven Schedules. Whilst it governs a 
whole host of matters relating to human material, including a new power to de- 
accession human remains held by various bodies eg the Trustees of the British 
Museum (enabling the Government to fulfil its pledge to John Howard with 
respect to the Australian indigenous communities), its central provisions radiate 
around consent and the creation of a new regulatory regime to oversee the reten- 
tion of such material. 

The Act applies to ‘relevant material’ defined in section 53 as ‘material, other 
than gametes, which consists of or includes human cells’, but excluding hair and 
nails from a living person and embryos outside the human body.” The definition 
highlights the breadth of the statute, extending as it does to blood (although not 
acellular serum and plasma), as well as sputum, lung washouts and urine (‘includ- 
ing’, although not consisting’, of human cells). Drawing the line at cellular mate- 
rial creates some seemingly arbitrary distinctions (and ironically the definition 
excludes hair although hair roots contain keratin producing cells);” but this was 
inevitable to some degree wherever boundaries were drawn. In this commentary 
the term ‘tissue’ has been chosen as the generic term to describe all cellular material 
of human origin covered by the statute, despite its historically problematic usage 
in this sphere;” this does after all only echo the title of the Act itself. 


Specified purposes 


The purposes specified in Part 1 of Schedule 1 for which such appropriate consent 
will normally be required for storage and use of tissue (and for removal from 


16 See, for example, ‘Human Tissue Bill threatens medical research, says charities’, The Times 16 
February 2004; ‘Human tissue bill will outlaw research, warns drug firm’, The Guardian 24 Febru- 
ary 2004; ‘Risk to research in Human Tissue Bill, The Times 21 February 2004 (Letter). 

17 HC Deb vol 423 col 104 28 June 2004. 

18 In respect of which matters are wholly reserved to Westminster. 

19 There are some minor differences in terms of the applicability of the Act to Northern Ireland. 

20 Gametes and embryos created ex vivo are partially regulated by the Human Fertilisation and 
Embryology Act 1990. 

21 Hair and nails were excluded on account of their ‘natural discardability’. Cell lines are also 
excluded. 

22 Seen 7 above. 
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deceased persons)” are: (i) Anatomical examination; (ii) Determining the cause 
of death; (iii) Establishing after death the efficacy of any drug or other treatment; 
(iv) Obtaining scientific or medical information about a living or deceased person 
which may be relevant to any other person (including a future person); (v) Public 
display; (vi) Research in connection with disorders, or the functioning, of the 
human body; (vii) Transplantation. Crucially though,” apart from in respect of 
anatomical examination, no consent is required for the use, or storage for use, of 
any ‘existing holding’ (ie from the human tissue archive) for any specified purpose 
ie the body of a deceased person or relevant material from a dead or living body 
which was held immediately before the day on which the relevant part of the Act 
comes into force. 

Moreover, Part 2 of Schedule 1 sets out various purposes for which consent will 
not normally be required vis a vis tissue taken from living (at the point of removal) 
persons, namely clinical audit, education or training relating to human health, 
public health monitoring, quality assurance and performance assessments.” 
These two Parts of the same Schedule generate some fine and fuzzy distinctions 
and, surprisingly, the different purposes lack definitions for the most part.” For 
instance, whilst clinical audit procedures are exempt, any research on similar 
human tissue often requires consent, despite the interface between them being 
an intractable issue in practice, notably for research ethics committees (RECs). 

The juxtaposition of the exception for public health monitoring (normally 
relating to tracking the prevalence and spread of diseases such as HIV, SARS, 
CJD, etc) with epidemiological ‘research’ is also uncertain and was probed with 
amendments during the Committee stages of the Bill. The Government ulti- 
mately conceded that even if a broad construction was given to the former notion, 
the needs of public health had potentially been underestimated and the Secretary 
of State was empowered by what is now section 7(4) to make regulations enabling 
the High Court to issue an order deeming consent to have been given (ie dispen- 
sing with the need for consent) for the purpose of research on tissue from living or 
deceased persons in connection with disorders, or the functioning, of the body, 
where this was in the public interest. The Minister however described such poten- 
tial scenarios as ‘truly exceptional’, for example an unexpected outbreak of the 
Ebola virus where relatives of deceased persons might not be available to give 
consent, or in a case of bioterrorism. There is no doubt that in such circumstances 
the public interest would be compelling. This is nonetheless a major and unique 











23 Removal from the living is governed by common law. The Secretary of State is given powers to 
add, vary or omit purposes currently appearing in the Schedule relating to specified purposes. 

24 Excluded also from the consent requirements is any body which has been imported (which ironi- 
cally includes Scotland), or which is the body of a person who died at least 100 years previous to 
the day the Act came into force eg an Egyptian mummy. The former would provide some flex- 
ibility to cater for tissue coming from countries such as the US, where it may have been collected 
lawfully without consent. The latter exclusion is designed to ensure the continuing legality of 
collections of archaeological specimens. 

25 The last exemption could include evaluations of in vitro diagnostic devices. 

26 The Human Tissue Authority will eventually issue guidance here, although in the interim Lord 
‘Warner sent a letter to the other members of the Grand Committee of the House of Lords setting 
out the Government's understanding of the meaning and ambit of the different concepts and 
expressions used. 
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concession in so far as the Court may potentially override even a refusal of consent 
with regard to the removal of material from the body of a deceased person (bear- 
ing in mind the origins of the legislation). 

The central bone of contention for very many pathologists, educators and 
researchers related to the initial need for consent for the use of surplus tissue, ori- 
ginally removed but no longer required for diagnostic or therapeutic purposes 
(and which would typically be disposed of as clinical waste). At least 3 million, 
often minute,” tissue samples and 30 million blood samples are taken from 
patients and analysed within the NHS annually. Research utilising such tissue 
has been extremely important clinically and scientifically in the past.” Histori- 
cally, the practice has been for tissue blocks and slides, and even surplus tissue itself 
where it is stored, to be used for research (and education and training), without 
any specific consent from the patient. The courts in this country have yet to con- 
sider legal issues relating to the use of such tissue, although the Nuffield Council 
on Bioethics in its 1995 Report HumanTissue: Ethical and Legal Issues viewed the use 
of such tissue as being legitimate on the basis that the patient can be taken to have 
abandoned it,” and without any specific consent being required. A somewhat simi- 
lar tack was adopted by the Supreme Court of California in Moore v Regents of the 
University of California, ° with respect to a spleen removed because it was cancerous, 
which was subsequently used for the creation of a commercial cell line, but it held 
that there was a right to be given information about the planned further use of the 
tissue based on the fiduciary duty owed to the patient under Californian law. 

Various logistical as well as ethical problems arise if explicit consent is required 
for the storage and use of such tissue, which could have a very significant chilling’ 
impact on potential research. Whilst generic consent to broad potential uses would 
seem to be ordinarily acceptable, and was previously advocated by the Royal Col- 
lege of Pathologists,” even this would require the recording of consent in each 
instance and the reliable and efficient communication of this information to 
pathologists and researchers handling, storing and using the tissue. It has been 
estimated by Furness and Sullivan that an extra 1,339 full-time staff would need 
to be employed by the NHS to permit one minute to be spent obtaining such 
consent in respect of each of the relevant surplus tissue samples taken each year.” 





27 Once the original tissue removed has been investigated, pathologists typically retain only small 
blocks of such tissue or even laboratory slides (which are comprised mainly of non-human mate- 
rial). 

28 Sach as the discovery of helicobacter (H) pylori as a cause of gastric ulceration through an infec- 
tion process (for which antibiotics may now be given). 

29 Nuffield Council on Bioethics, Human Tissue: Legal and Ethical Issues, 1995, 67. 

30 (1990) 793 P 2d 479 (Cal Sup Ct). 

31 Royal College of Pathologists, Transitional guidelines to facilitate changes in procedures for hand- 
ling ‘surplus’ tissue and archival material from human biological samples, June 2001. The issues 
raised are analogous to the use of tissue for further research where consent was initially given for 
a specific project, considered further on. Whilst patients could in many instances be re-contacted 
for permission to use the tissue once a particular research use has been identified, the need to avoid 
re-contacting (potentially very sick) patients or relatives (of dead patients) for reasons of either 
impracticability or the avoidance of distress was expressly recognised during second reading by 
Dr Ladyman, see HC Deb vol 416 col 1044 15 Jan 2004. 

32 P. Furness and R. Sullivan, “The Human Tissue Bil? (2004) 328 BMJ 533, 534. 
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Fears that research would be severely hampered eventually drove the Govern- 
ment to make a major compromise in this sphere. Where surplus tissue is to be 
used for research in connection with disorders, or the functioning, of the human 
body, and the tissue comes from a living person, section 1(7)—(9) states that con- 
sent is not required where it is ethically approved in accordance with regulations 
made by the Secretary of State (presumably by RECs) and it is to be, or is, carried 
out in circumstances such that the person carrying it out is not in, nor likely to 
come into, possession of information from which the person from whose body 
the material has come can be identified. The tissue must therefore be &’nonymised’ 
to qualify for this exemption, although it was clarified in the Parliamentary 
debates that this did not mean irreversibly anonymised or irretrievably unlinked 
from personally identifying information, including the person’s medical record. 
Therefore, additional (eg clinical) information of a non-identifying character 
(names should always be withheld) could be sought from others, such as clini- 
cians, in connection with the tissue, although the researcher would of course need 
to know exactly what information to request in the first place. This will ensure 
that certain types of research, for instance in genetics, will not be devalued by 
having to irreversibly anonymise tissue, although a substantial volume of existing 
research (especially epidemiological research) already utilises ‘anonymous tissue.” 
Lord Warner asserted in the House of Lords that where the researcher is also the 
clinician in charge of the patient’s care and knows the provenance of the tissue, 
there would be no justification for not obtaining consent anyhow, or alternatively 
anonymising the samples.** Obtaining consent will generally not be feasible 
though where the researcher, eg a pathologist, is not involved in front-line care. 
It has been left to the Human Tissue Authority to decide what information should 
be contained on consent forms for the removal of non-identifiable surplus tissue, 
but at Report stage in the Commons, Rosie Winterton (Minister of State, 
Department of Health) stated that she hoped ‘that, if an individual says that they 
do not want their residual tissue to be used for research, it will not happen.” This 
is intriguing in so far as it is unnecessary to even record such information where 
the tissue is, or will be, anonymised and the REC approves the research. 

Originally, the Bill would have required consent for education or training 
unless it was ‘incidental to medical diagnosis or treatment’, but the distinction 
generated would have been problematic and elusive. For instance, in cytology it 
is frequently only after a specific diagnosis is made that one knows whether the 
relevant material taken from cervical smears, etc, is valuable for educational or 
training purposes or not, and if so then it would seemingly have been necessary 


33 Genetics research often requires detailed accompanying clinical (typically diagnostic) informa- 
tion. Whilst in theory this could mean that results from research of clinical relevance to the patient 
could be fed back to him or her, this would depend on whether the relevant REC considering the 
research project required consent for this to occur in the first place. The expectation, according to 
the Government, is that it usually would. Information relating to involvement in the Biobank 
Project is not to be generally fed back. 

34 HL Deb vol 664 col 426 22 July 2004. The process of anonymisation prior to research is itself 
permissible under the statute. 

35 HC Deb vol 423 col 105 28 June 2004. This sentiment was echoed by Lord Warner in the House of 
Lords, whilst simultaneously refusing to concede to an ‘opt out’ amendment proposed by Earl 
Howe in Grand Committee as being anathema to the scheme of the Act as a whole. 


© The Modern Law Review Limited 2005 803 


The Human Tissue Act 2004 








to go back to patients and seek consent. The Government relented in the Lower. 
House to permit the use of residual tissue from living patients for medical educa- 
tion and training that relates to human health without consent,” although not for 
training in research techniques or methodology. The latter was perceived by the 
Government as analogous to research itselfand outwith what patients would gen-. 
erally expect. Lord Warner (Parliamentary Under-Secretary of State, Department 
of Health) stated in the House of Lords, that ‘In the case of tissue from living 
patients, we recognise that some purposes are so intrinsic to general diagnostic 
and clinical care that the consent that the patient gives to the procedure itself can 
be regarded as sufficient for these other purposes’, although now moving the goal- 
posts as regards patients’ expectations!” The Government was however ultimately 
swayed, by bodies such as the Academy of Medical Sciences and the Association of 
Medical Research Charities, and opposition party pressure within Parliament, 
that even this dichotomy was arbitrary, unsustainable and unworkable, and as late 
as the third reading in the House of Lords the requirement for consent for the 
storage or use of (surplus) tissue from living persons for any education or training 
(including research training) was removed entirely. The effect of this is a shift 
from an implied consent to a public health rationale for such exclusion.*® 

The absence of any exception where tissue is used or to be used to reveal infor- 
mation about another person, for instance an existing or future genetic condition, 
resulted in vocal pressure from geneticists in particular and in section 7(1)-(3) 
being added at Report stage in the Commons. This permits the Human Tissue 
Authority to exceptionally dispense with the need for consent in respect of mate- 
rial from a living person who is not reasonably traceable or in respect of whom 
reasonable but unsuccessful efforts have been made to get him or her to decide 
whether to consent. It must be desirable in the interests of another person (includ- 
ing a future person ie potential future offspring) that the material be used for the 
purpose of obtaining scientific or medical information about the donor, where 
there is no reason to believe s/he has died or lacks capacity to consent or has made 
a decision to refuse to consent to the use of the material for that purpose.” Inter- 
ested parties, such as the Genetic Interest Group,”° asserted a need for the Human 
Tissue Authority to be also afforded discretion to override the refusal of an indi- 





36 The Consultation Report, Human Bodies, Human Choices. The Law on Human Organs and Tissue in 
England and Wales (Department of Health, July 2002) had suggested that as regards the use of 
organs or tissues in undergraduate or postgraduate education that ‘there must be an active local 
policy of informing patients of these activities’ and in that event such use should be permissible, 
but that a patient may object to his or her tissues being used in this way, and then ‘that objection 
should be respected’, para 10.9. 

37 HL Deb vol 664 col 369 22 July 2004. Initially the scope of such “implicit” consent given by 
patients was stated to extend merely to'n the job’ training. 

38 The Explanatory Notes to the Act state that the exemptions are purposes considered intrinsic to 
the proper conduct of a patient's treatment or necessary for the public health of the nation. Public 
health monitoring is the only other exclusion founded on what is ‘necessary for the public health 
of the nation’. 

39 Initially the power was vested in the High Court, and in so far as it applies to offences relating to 
an intention to analyse DNA (see text at n 72 below) this still refers to the Court of Session in 
Scotland. 

40 Lord Walton of Detchant revealed that he had received such representations from the Genetic 
Interest Group, see HL Deb vol 665 col 1106 25 October 2004. 
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vidual to consent in the interests of another person (typically another family 
member), in an exceptional case having weighed the interests of the relevant par- 
ties, but the Government explicitly rejected such a concession in the Lords. 

The statute does not materially impact upon the jurisdiction and rules relating 
to coronership,” which have been subject to separate review (amended Coroners 
Rules recently came into legal force on 1 June 2005). Whilst no consent is 
required for the conduct of a forensic post-mortem/inquest itself, and human 
material which has been removed may be retained whilst the cause of death is 
being established, human material may only be subsequently retained and/or used 
in accordance with the provisions of the 2004 Act (unless it is being held as part of 
an ongoing criminal inquiry), and formerly the 1961 Act. The failure of some 
pathologists and others to appreciate this was a feature of the background to the 
original scandals, and the fact that the reforms to the Coroners Rules and the 2004 
Act were not better integrated is accordingly regrettable. 


Appropriate consent 


The Act states only that consent means appropriate consent’, in sections 2 and 3. In 
respect of a living person this is the person himself, although where that person is 
still a minor (defined as below the age of 18) and lacks competency to make such 
a decision or where, despite being competent, s/he ‘fails to deal with the issue of 
consent’, the consent is that of the person with parental responsibility. It was 
emphasised during the Parliamentary debates that as regards minors the notion 
of Gillick competency applies here.** 

The notion of consent constitutes the unifying theme of the legislation, 
described in Parliament as its golden thread’. Reform proposals advanced in 
the various Inquiry Reports and by the Government itself asserted that ‘Explicit 
consent would be the fundamental principle underpinning’ the legislation.**® 
Despite this rhetoric, the Act identifies only the locus not the nature of such consent 
and consequently falls back on guidance to be issued by the Human Tissue 





41 Although even coroners will need to be licensed to conduct post-mortem examinations. 

42 Coroners (Amendment) Rules 2005 (SI 2005/420). See the Report of a Fundamental Review of 
Death Certification and Coroner Services (the Luce Report), 2003 at http://www. official-documents. 
co.uk/document/cm58/5831/5831.htm and the Governments Position Paper, Reforming the 
Coroner and Death Certification Service, 12 March 2004. Further, see the Third Report of the 
Shipman Inquiry, Death Certification and the Investigation of Deaths by Coroners, Cm 5854 (2003) 
especially chapters 7~10. 

43 Whilst certain refusals of medical treatment by a minor may be overridden by a parent (see Re R 
[1991] 4 All ER 177 (CA) and Re W [1992] 4 All ER 627 (CA)), this is not permissible or indeed 
appropriate under the Act; no potential physical harm can emanate from the failure to retain and 
use tissue. There is however a seeming inconsistency with section 8 of Family Law Reform Act 
1969 in so far as a person may only nominate a representative (see text at n 63 below) if one is an 
adult, whereas under the 1969 Act a person is presumed to be able to consent to healthcare matters 
at 16. 

44 A parental consent will continue to apply even beyond the point of acquisition of majority by the 
minor, although subject to latter revocation by the then adult person. However, there is no 
accompanying legal duty upon either the parents or the relevant Trust to inform that person that 
their tissues are (still) being stored. 

45 See Dr Ladyman, HC Standing Committee G col 66 27 Jan 2004 and col 142 29 Jan 2004. 

46 Proposals for new legislation on human organs and tissue, Department of Health, 2003, 2. 
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Authority and the common law.“ This vests considerable discretion in an une- 
lected agency, and leaves matters for the present in legal limbo.*® 

There are very few instances in law however where consent is required to be 
given explicitly in any particular form, such as in writing, although consent forms 
are widely used by Trusts for surgical procedures (albeit rarely for taking blood 
samples) and now in relation to hospital post-mortems. Moreover, the Act iden- 
tifies two specific situations in which an explicit (written) form of consent (by the 
(now) deceased person, only) is obligatory — consent for storage for use, or use, for 
the purpose of anatomical examination or public display of a corpse (described as 
‘particularly sensitive purposes’;”” involving donations of whole bodies) — argu- 
ably implying that explicit consent is not necessarily required in other contexts." 
By contrast, the notion of ‘effective’ consent in Schedule 3 of the Human Fertili- 
sation and Embryology Act 1990 unambiguously refers in all instances to a writ- 
ten consent which has not been withdrawn. Kennedy and Grubb observe that ‘A 
valid legal consent is given even where the patient does not demonstrate his agree- 
ment providing that the state of mind was, in fact, that he agreed. In other words, an 
unexpressed actual consent in law is a valid consent.” Consent generally may 
therefore be implicit as well as explicit and a distinction exists to be drawn 
between consent itself and evidence of consent.” Whilst in many contexts the cri- 
tical issue is what it is reasonable or proper to infer from the patient’s passivity, the 
Government wishes to move away from assumptions in this sphere. It appears to 
subscribe to a model of consent as an act of communication, rather than a psycho- 
logical state of the consenter.” 

Where (normal or diseased) tissue is taken from living patients wholly for 
research purposes consent is an existing pre-requisite for removal, under common 
law. There is an issue here though as to whether tissue removed for a specific 
research project could subsequently be used for a new and different project with- 
out further consent being sought? Article 22 of the Council of Europe Conven- 
tion on Human Rights and Biomedicine stipulates that a part of the human body 
may only be used for a purpose other than that for which it was removed where it 
is ‘done in conformity with appropriate information and consent procedures’. 
This appears to presuppose distinct consent being obtained for each specific usage, 
which would necessitate re-contacting (often indifferent) individuals.** In the 





47 Standards in relation to the obtaining of consent is one issue upon which the Authority must issue 
guidance. It may lay down varying standards for obtaining consent in exceptional cases. 

48 There will be a 3 month ‘grace period’ before the offences relating to consent come into effect 
from the time of the publication of the HTA code on consent. 

49 Ms Winterton, HC Deb vol 416 col 990 15 Jan 2004. 

50 The former reflects existing practice and the lack of any current shortage of cadavers being 
donated to medicals schools, whilst the latter arises directly out of the travelling exhibition ‘Body- 
worlds’ organised by Professor Gunther von Hagens, displaying plastinated cadavers allegedly for 
general educational purposes. 

51 A. Grubb (ed), Principles of Medical Law (Oxford: Oxford University Press, 2"¢ ed, 2004) para 3.39. ` 

52 In the House of Lords in Sidaway v Governors of the Royal Bethlem Hospital [1985] 1 All ER 643, 658, 
Lord Diplock stated ‘Consent to battery is a state of mind personal to the victim of the battery? 

53 See A. MacLean, “The doctrine of informed consent: does it exist and has it crossed the Atlantic?’ 
(2004) 24(3) LS 386, 391. 

54 O'Neill has stated that consent is always given ‘in the context of the description of a proposal’, see 
O. O'Neill, Autonomy and Trust in Bioethics (Cambridge: Cambridge University Press, 2002) 43. 
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House of Lords Lord Warner however stated, on behalf of the Government, ‘Let 
me state clearly that the Bill does not require consent to be specific to each 
research project for which tissue might be used. Consent can be broad. Consent 
to research can be generic and enduring.” Thus, consent could be obtained for 
‘research’ (‘In connection with disorders, or the functioning, of the human body’) 
in general, using tissue from living or deceased persons.°° Of course, specific 
NHS RECs might insist on more tailored and detailed consent provisions in 
the context of specific studies although this would not required by the Act, which 
merely establishes a baseline. 

As no one presently has power under common law to make proxy healthcare 
decisions on behalf of a mentally incapacitated adult there was an obvious lacuna 
under the original terms of the Bill. It was initially assumed that the Mental Capa- 
city Bill then shortly to come before Parliament would remedy these deficiencies 
and ensure legislative compatibility between the statutes.” This latter Bill, now an 
Act,” would not in fact have been broad enough to achieve this end, but clauses 
30-33 were added stipulating that intrusive research (not constituting a clinical 
trial)? may be carried out on a person who lacks capacity if it is approved by an 
appropriate body (ie a REC) as part of a research project connected with a condi- 
tion, or the treatment of a condition, which affects the donor and is or may be 
attributable to, or causes or contributes to, the impairment of, or disturbance in 
the functioning of, the mind or brain. If the research does not have the potential 
to benefit the donor then it must be intended to provide knowledge of the causes 
or treatment of, or of the care of persons affected by, the same or similar condi- 
tion, and the risks must be likely to be negligible.’ There will necessarily be a 
hiatus before these provisions comes into legal effect however, and the Human 








55 HL Deb vol 664 col 370 22 July 2004. See also Dr Ladyman, HC Standing Committee G col 51 27 
an 2004. 

56 tt may be that informational requirements were deliberately minimal in the context of criminal 
offences emanating from a defective consent, just as Gage J recently held in AB and Others v Leeds 
‘Teaching Hospital NHS Trust and Another [2004] EWHC 644: (2004) 77 BMLR 145 QB that an 
explanation of the nature and process of a post-mortem examination was not required before an 
examination was valid for the purposes of the former section 2 of the Human Tissue Act 1961. He 
also held however that a failure to provide an explanation that organs or tissues might be retained 
after a hospital post-mortem might form a breach of a civil duty of care owed to parents. 

57 This was subject to trenchant criticism, see K. Liddell, D. Menon and R. Zimmern, ‘The Human 
Tissue Bill and the Mental Capacity Bill’ (2004) 328 BMJ 1510. The Mental Capacity Bill was 
introduced to the House of Commons on 17 June 2004. 

58 The Act received the Royal Assent on 7 April 2005. 

59 Implementing European Directive 2001/20/EC, the Medicines for Human Use (Clinical Trials) 
Regulations 2004 (SI 2004/1031) vests a power of proxy consent in the legal representative (being 
a person with a relationship with the individual who is suitable so to act, or alternatively the per- 
son’s principal physician or a person nominated by the relevant health care provider) who may 
give consent to research (on medicinal products) where there will be no risk at all to the indivi- 
dual and relates to a condition from which the individual suffers. 

60 The researcher must also take reasonable steps to identify a person who is engaged in caring for 
the donor or is interested in his/her welfare (other than in a professional or remunerated capacity) 
and is prepared to be consulted. This person must be provided with information about the project 
and asked his/her advice about whether the donor should take part and what the donor's opinions 
would be likely to be if he/she had capacity in relation to the matter. If no such person is able to be 
identified another person may be nominated, who has no connection with the project. 
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Tissue Bill was therefore amended so that the Act now enables consent to be 
deemed to be given by an adult person lacking capacity to consent to the activity, 
there being no decision to consent or refuse to consent in force at the time,®! where 
this is specified in regulations made by the Secretary of State. These regulations 
will also unable activities to take place which are in the adult persons best inter- 
ests, such as allowing tissue to be investigated to provide valuable information for 
the benefit of a relative, or donating tissue to a relative for transplantation. 

With regard to deceased persons, appropriate consent’ refers to the now deceased 
person him/her self wherever he or she consented, or decided not to consent, to the 
activity prior to death. As regards adult persons, where no such decision was made, 
consent is instead that of the ‘nominated representative’ where one was appointed,” 
or if not, a person who stood in a qualifying relationship’ with him or her immedi- 
ately before s/he died. As regards children who have died without having made such 
a decision, the consent is that of a person with parental responsibility, or if there is no 
such person, someone who stood in a qualifying relationship to him or her. Quali- 
fying relationships are set out and ranked in section 27(4) in the following (descend- 
ing) order:®* spouse or partner (meaning where they have lived together in an 
enduring family relationship, whether of the same or different sexes); parent or 
child; brother or sister; grandparent or grandchild; niece or nephew; stepfather or 
stepmother; half-brother or half-sister; friend of longstanding. Consent should be 
obtained from the person whose relationship is accorded the highest ranking. A per- 
sons relation is however to be ignored where either the person does not wish, or is 
not able, to deal with the issue of consent, or where, having regard to the activity in 
relation to which consent is sought, it is not reasonably practicable to communicate 
with him or her within the time available if consent in relation to the activity is to be 
acted on. This last requirement obviates some of the difficulties under the 1961 Act 
where it was not certain whether the phrase ‘such reasonable enquiries as may be 
practicable’ was expected to take into account the limited time frame in which the 
enquiries could be made if organs were to remain viable for transplantation. 

One might wish to dispute the correctness of the pecking order established by 
the Act, but the most important aspect of the scheme is that where the consent 
of one qualifying relative has been given, no one of a lesser ‘rank’ nor anyone of 
the same rank can veto that consent. Whilst it was conceded that parents might 
frequently disagree, as might a persons existing partner and his or her 
estranged spouse, the existing scheme was justified by the Government on 
the basis that requiring the consent of all, or a majority, would be unwork- 


61 The Government insisted that if reasonable enquiries were made to ascertain whether there was a 
refusal in existence in the context of the specific circumstances (eg critical care or emergency sce~ 
narios), no liability could accrue as there would be a reasonable belief with respect to consent in 
relation to the offence in section 5 (see text at n 68 below). 

62 These regulations are subject to the affirmative resolution procedure in Parliament. Consent is not 
required for REC approved anonymised research anyhow, see text at n 27 and following, above. 

63 Appointed orally (in the presence of two witnesses) or in writing (subject to evidentiary require- 
ments) prior to death, section 4(3)--(5). 

64 The Secretary of State is granted power to amend the stipulated hierarchy by order. 

65 It surprised some commentators that spouses and partners (this excludes siblings or other relatives 
who live together but not às partners’) feature highest despite the absence of any blood relationship 
to the now deceased. 
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able, and that in practice where one such relative objected a decision might be 
- made not to take, store or use the tissue in any event, despite the legitimacy of so 
doing. The contrast with the previous law is, at least theoretically, very marked. 
Under the 1961 Act the objection of any surviving relative would be sufficient to 
veto removal and use of the tissue. The framework under the new Act conse- 
quently makes even more pressing the need for a system to record a person's objec- 
tions to the taking and use of tissue after death, as one relative who objects on the 
basis of personal knowledge about the individuals reservations might be ‘over- 
ruled’ by another consenting relative of the same or higher class. However, no 
such mechanism currently exists or is established by the Act. Whilst there is no 
means of de-enfranchising a specific relative from giving a consent after one’s 
death, the Government considers that the ability to appoint a ‘nominated relative’, 
thus by-passing that individual, obviates such a need.” This is dubious. Just 
because one can identify a person who one knows one does not want to make 
such decisions does not mean that one inevitably knows someone who one does! 

The primary offence in section 5 is targeted at storers and users of tissue and is 
committed where a person does a scheduled activity without the necessary appro- 
priate (specific) consent. Importantly, in view of the finer points of interpretation 
generated by the specified purposes for which consent is and is not necessitated. 
considered above, no offence is committed where the person concerned believes 
on reasonable grounds that appropriate consent has been given or that the activity 
is not one requiring appropriate consent.’ It was assumed that the main consent 
based offences will not need to be invoked in practice, but considerable consterna- 
tion was incited both outside and within Parliament about the maximum penal- 
ties for these offences, which are punishable on conviction on indictment to a 
term of imprisonment of up to 3 years, a fine, or both. These were however per- 
ceived to be necessary to cater for flagrant and egregious breaches, characterised 
by the activities of Professor van Velzen,® although intended almost exclusively as 
a deterrent. Remedies under the civil law remain available at common law but are 
subject to major inherent constraints.”” 





66 It might be impracticable to contact all the children in a large family, or an estranged spouse as 
well as a current partner, for instance. See Ms Winterton, HC Standing Committee G col 2013 
Feb 2004. 

67 See Ms Winterton, HC Standing Committee G col 206 3 Feb 2004. 

68 To cater for some situations where in consequence no one might otherwise be at fault, a further 
offence was added whereby a person (most likely the treating clinician) is liable where he falsely 
represented to a person whom he knows or believes is going to do an activity requiring consent, 
that appropriate consent has been given or that the activity is one for which consent is not 
required. Again there is a defence of reasonable mistaken belief. There is also an offence under 
section 8, committed where donated material in respect of which appropriate consent has been 
given for a specified purpose is used for any other purpose other than a ‘qualifying’ purpose ie for 
medical diagnosis or treatment, decent disposal or another purpose specified in regulations made 
by the Secretary of State. 

69 Seen 8 above. 

70 This is a problematic area, especially in view of the injury being generally psychiatric in character, 
but in AB and Others v Leeds Teaching Hospital NHS ‘Trust and Another [2004] EWHC 644: (2004) 77 
BMLR 145 QB a cause of action in negligence was recognised where there was a failure to inform 
relatives that organs and tissues might be removed and retained after a hospital post-mortem. See 
generally M. Jones, ‘Retained organs: the legal fallout’ (2004) 20(3) Professional Negligence 182. 
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Implementing a proposal in the White Paper based on a Human Genetics 
Commission (HGC) recommendation,” section 45 creates a specific offence 
where a person has any bodily material intending that any human DNA in it be 
analysed without ‘qualifying consent’ and that the results of the analysis be used 
otherwise than for an excepted purpose.” The Government regards the 
unauthorised analysis of DNA to be an unwarranted invasion of privacy. The 
HGC was especially concerned about the emerging market for commercial 
DNA testing for the purposes of discovering family relationships. The Govern- 
ment perceives as within the purview of this provision any process used as a 
means, even inferentially, of analysing a persons DNA eg where it is RNA or 
cDNA which is in fact investigated. Qualifying consent relates to the person from 
whose body the DNA was manufactured and largely tracks the consent required 
under the Act as a whole.” 

The Act is necessarily stipulated to be human rights compliant, although such 
an assertion is somewhat facile in a sphere where the application of rights is espe- 
cially uncertain.” The Convention is not applicable to deceased persons but rights 
under article 8 might be invoked prior to death in respect of the subsequent treat- 
ment of the cadaver. In so far as the legislation gives priority to the wishes of the 
person from whom the tissue derives, whether removed before or after their 
demise, it is ostensibly compatible. In so far as the objections of certain relatives 
are now legally superfluous whereas they previously had the power of a veto, 
rights to respect for family life are potentially implicated. But as the legislation 
prioritises the views of those typically closest to the deceased person whilst alive 
article 8 may not even be engaged, and in any event article 8(2) could doubtless be 
invoked as a justification. Where human material was subsequently used for 
research without the necessary consent having been obtained under the Act this 
could not generally be justified under article 8(2) on the basis of the needs of 
society and medical researchers, but the exceptional cases where refusal of consent 
may be overridden under section 7(4) in the interests of public health would prob- 
ably be justified in the interests of public safety.” 


Statutory regulation 


The statute establishes a new regulatory framework governing various activities 
relating to human tissue drawing upon the model established under the Human 





71 Our Inheritance, Our Future, Report Cm 5791-II (2003), paras 6.29-6.31. 

72 ie medical diagnosis or treatment of the person whose body manufactured the DNA, the func- 
tions of the coroner or procurator fiscal, the purposes of national security, for the purposes of 
implementing an order or direction by a court or tribunal, or for the purposes of the prevention 
or detection of crime or the conduct of a prosecution, see Sch 4, Part 2, para 5(1). 

73 Although after death consent can be given by anyone in a qualifying relationship to the deceased 
adult. Existing holdings of identifiable material are not exempt from the requirement for consent 
unless it is for a scheduled purpose, see Sch 4, Part 2, para 7. 

74 See generally H. Conway, ‘Dead, but not buried: bodies, burial and family conflicts’ (2003) 23(3) 
LS 423. 

75 AB and Others v Leeds Teaching Hospital NHS Trust and Another [2004] EWHC 644: (2004) 77 BMLR. 
145, 213. Gage J alluded to a ‘rare case’ where this might be justified. The statutory exception does 
not permit removal of tissue from living persons. 
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Fertilisation and Embryology Act 1990, which was perceived to have stood the test 
of time.” In fact it is intended that the Human Tissue Authority (HTA), a body 
corporate established under the 2004 Act,” will in due course (probably 2008) be 
married, not wholly harmoniously it might be said,” with the Human Fertilisa- 
tion and Embryology Authority (HFEA) to form the Regulatory Authority for 
Fertility and Tissue (RAFT), as part of the Government’ rationalisation of regu- 
latory agencies conducted by the Arms Length Review Body. The HTA sub- 
sumes the Inspectorate of Anatomy and the Unrelated Live Transplants 
Regulatory Authority (ULTRA), and takes over some of the functions of the 
Retained Organs Commission,” as well as being the competent authority desig- 
nated under the EU Tissue and Cells Directive.’ 

The majority of the members of the HTA (the Chair and up to fourteen mem- 
bers), are lay ie persons who do not have nor have had a professional interest in any 
of the Authority’s activities. Under section 14 the HTA has a remit covering all of 
the activities within the compass of the statute including the importing and export- 
ing of human tissue, the disposal of relevant material, tissue banking and the public 
display of bodies. Being a public body, the HTA will be obliged to act compatibly 
with the European Convention under the Human Rights Act 1998. The Act creates 
an offence relating to the conduct of an activity in contravention of, or without the 
authority of, a necessary licence, unless he reasonably believes that the activity is not 
one to which a licence condition applies or that he acts under the authority of a 
licence. The licensing conditions apply to the carrying out of an anatomical or 
post-mortem examination, the storage of an anatomical specimen, the removal of 
relevant material from the body ofa deceased person for use for a scheduled purpose 
other than transplantation, the storage of the body of a deceased person or relevant 
material which has come from the body of a deceased person for use for a scheduled 
purpose, and the use of a corpse or part(s) thereof for public display.’ Organs 
intended for transplantation cannot normally be stored for any length of tume and 
maintain their viability anyhow, although tissues can be successfully stored long 





76 Although ironically this regime is itself currently undergoing a major review in its own right. 

77 The Authority has power to delegate any of its functions to individuals or committees of mem- 
bers/staff. It initially had two inspectorates under its wing, the Inspectorate of Anatomy and 
Pathology and the Inspectorate of Organ and Tissue for Human Use, but these were removed by 
amendment at Report stage in the House of Lords. 

78 Their distinct character in terms of regulatory ambits (rather than operational working) drew 
specific comment in the House of Lords. A new authority, NHS Blood and Transplant, replaces 
UK Transplant and the National Blood Authority on 1 October 2005. 

79 A special health authority established to create a conduit between Trusts and families and to 
advise Trusts. It was wound up in April 2004 with its functions being passed on to individual 
‘Trusts and strategic health authorities to deal with at local level. 

80 Directive 2004/23/EC of 31 March 2004. Member States are required to implement the provisions 
of the Directive by 7 April 2006. 

81 Although no numerical membership is actually stipulated in the Act. The Chair and twelve mem- 
bers are appointed by the Secretary of State, one member by the National Assembly for Wales and 
another by the relevant Northern Ireland Department. 

82 Sections 16(1) and 25(1). 

83 Section 16(2). Licences apply to one specific activity only and specify the premises (by contrast 
with the scheme under the Anatomy Act 1984) where the activity is authorised to be carried on 
and designates an individual as the person under whose supervision the activity is authorised to 
be carried on. 
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term eg in cornea or bone banks, and will shortly become subject to legislation 
implementing the new EU Tissue and Cells Directive (agreed on 2 March 2004) 
which will insist upon accreditation of tissue banks and other additional pre-requi- 
sites. Licensing will be excluded, by regulations, in relation to a researcher who only 
holds a few samples for a specific project. An activity is also excluded from the 
licence conditions in relation to remains of people who have been dead for more 
than 100 years, thus exempting most human remains held by museums.™* 

The HTA has power (and in some instances a duty) to prepare and publish 
codes of practice relating to the matters covered by the statute. A copy of any draft 
code must have been approved by the Secretary of State and laid before Parlia- 
ment subject to approval by the negative resolution procedure, before it can be 
issued. The Act stipulates that the failure to observe any provision of a code shall 
not in itself render a person liable to any proceedings, although (non)observance 
may be taken into consideration in deciding whether a person has carried out his 
or her functions in accordance with a licence (and failure to comply with a licence 
requirement is itself an offence).*° These provisions are analogous to those relating 
to the HFEA.*° Dr Ladyman stated in Committee that ‘The Bill intends to pro- 
vide a strong statutory framework, with as much flexibility as possible in it. That 
is why we have chosen to do certain things through regulation and best practice 


guidance, rather than including them in the Bill.®’ 


Transplantation 


Despite initial concern, recent statistics have generally reassured those involved in 
transplantation that there are no long term stigmatic effects of a controversy wholly 
related to research as opposed to therapy. The essential elements of the statute with 
respect to cadaveric donation will generally do no more than embed existing trans- 
plant practice in legislation. The central actors in the transplant process, notably 
transplant co- -ordinators, have adopted an explicit consent policy for many years, 

despite the actual wording of the 1961 Act.® This is hardly surprising in view of 
the absence of mechanisms for persons to directly record objections regarding the 
use of their organs after death. The NHS Organ Donor Register only records 
requests to donate and has over 12 million names on it, a sizeable volume but far 
short of the 70 per cent figure opinion polls show is the minimum proportion of the 
population willing to donate posthumously. The legal requirement for consent will 








84 The treatment and use of human remains in museums was the subject of a report by a working 
group of the Department of Culture, Media and Sport which published its findings in November 
2003 followed shortly after by a consultation exercise. 

85 Section 28. 

86 Whether the licensing scheme will prove overly cumbersome (an accusation levelled at the 
HFEA) and delay potentially important research remains to be seen. 

87 HC Standing Committee G col 170 3 Feb 2004. 

88 The volume of hospital post-mortems has already declined sharply, although this trend was 
apparent well before the passing of this legislation, partly as a consequence of the media spotlight 
on Alder Hey, etc. By contrast with organ donation, corneal donation diminished significantly 
immediately post-Alder Hey, see The Times, 6 August 2001. : 

89 See generally D. Price, Legal and Ethical Aspects of Organ Transplantation (Cambridge: Cambridge 
University Press, 2000). 
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further shift the balance towards decision making by relatives though, as most 
deceased persons have expressed no opinion on the matter prior to their demise, 
quite apart from the fact that in practice relatives are even permitted to veto a request 
by the deceased to donate.” This is especially significant as a recent UK Transplant 
potential donor audit showed that more than 40 per cent of relatives currently refuse 
consent to organ donation (a figure even higher in some regions), considerably in 
excess of the figure of around 30 per cent reported in the Eighties.” 

The British Medical Association urges that a proper presumed consent law 
should be implemented for the United Kingdom,” but despite this and trans- 
plant professionals’ views warming to the notion (including those of the British 
Transplantation Society), the Government vigorously rejected such a move, 
arguing that this would be inconsistent with the philosophy underpinning the 
Act.” It also asserted that there was no evidence that presumed consent increases 
rates of donation, although this seems rather facile and unsupported by empirical 
data.” Whilst other measures may also increase donor rates (infrastructure changes 
and resource enhancements have resulted in substantially increased donor and 
transplant rates in Spain for instance), presumed consent can be symbolically as 
well as practically significant (as the French experience illustrates), with an 
appropriate supporting infrastructure in place and a proper educational cam- 
paign.”° It is true that the Government has staunched the flow of falling organ 
donor rates (2003—4 was a record year for the number of transplants performed), 
but this has largely been by supporting activities traditionally towards the periph- 
ery, such as non-heart-beating”’ and living donation,” and the underlying dispar- 





90 See D. Price, From Cosmos and Damien to van Velzen: the Human Tissue Saga Continues’ (2003) 
11(1) Med LR 1, 15-19. 

91 S. Gore, ‘Organ donation from intensive care units in England and Wales: two year confidential 
audit of deaths in intensive care’ (1992) 304 BMJ 349, 

92 B. M. A., Organ donation in the 21" century: time for a consolidated approach, 2004. 

93 At Report stage in the Commons the Government even imposed a whip on voting with regard to 
new clauses proposing presumed consent for organ donation for transplantation. 

94 Some surveys have shown a correlation between higher donation rates and presumed consent 
laws, see eg R. Gimbel, M. Strosberg, S. Lehrman, E. Gafanas, F Taft, ‘Presumed consent and 
other predictors of cadaveric organ donation in Europe’ (2003) 13(1) Progress in Transplantation 
17. 

95 See G. Nowenstein, ‘Organ Procurement Rates: Does Presumed Consent Legislation Really 
Make a Difference?’ (2004) 1 Law, Social Justice and Global Development at http://elj.warwick.- 
ac.uk/global/issue/2004~-1/contents.htm 

96 Support for presumed consent has been expressed by the International Forum for Transplant 
Ethics, see I. Kennedy et al, “The Case for “Presumed Consent” in Organ Donation’ (1998) 351 
The Lancet 1650. For discussion of the Belgian system see P, Michielson, ‘Presumed consent to 
organ donation: 10 years’ experience’ (1996) 89 Journal of the Royal Society of Medicine 663. 

97 There are new provisions under section 43 permitting the person having control or management 
ofa relevant institution to take minimum steps, and using the least invasive procedure necessary, 
for the preservation of a body lying in a hospital, nursing home or other institution which is 
potentially suitable for transplantation until the point where it has been established that consent 
to removal either is or is not forthcoming. Until now the legal status of cooling and perfusion 
procedures used as holding measures was unclear, although there was no obvious legal limitation 
on it. The use of (uncontrolled) non-heart-beating donors is however part of the Government's 
national strategy to increase numbers of potential cadaveric donors, and various centres have been 
given funding specifically to support such a mode of sustaining potential donors. 

98 See Department of Health, Saving Lives, Valuing Donors: One Year On, July 2004. 
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ity between supply and demand is verging on critical dimensions; we appear to be 
running to stand still. The direct rejection of presumed consent is highly signifi- 
cant as the issue will probably not now attract serious Parliamentary debate for 
some considerable time, and because this may potentially conflict with the co- 
existing objective of reducing trafficking in organs, where there exists a shortage 
of organs for transplant. Whilst regrettable, in view of the mixed reaction to pre- 
sumed consent amongst health professionals and the public in general, and the 
context of the present reforms, the legislature's reticence to engage with the con- 
cept was hardly surprising. 

The Act changes the legal landscape marginally with regard to living organ 
donation for transplantation. Section 33 stipulates that all living organ donation 
or transplantation from a living donor is illegal unless the Secretary of State has 
by regulations permitted this to take place and where the HTA is satisfied that no 
reward has been given and that any other matters specified in regulations are satis- 
fied”? The notable feature is that it applies prima facie to both genetically related 
and non-genetically related donors, whereas under the Human Organ Transplants 
Act 1989 only procedures involving genetically unrelated donors are prima facie 
unlawful and subject to approval from ULTRA. This has become increasingly 
out of tune with contemporary circumstances, as clinical outcomes from geneti- 
cally unrelated donors (eg spouses) are now roughly equivalent to cadaveric dona- 
tion and even living related donation, and the use of emotionally related living 
donors is being strongly encouraged and supported centrally. Moreover, and ironi- 
cally, vetting by ULTRA has served as an additional safeguard for genetically 
unrelated donors against ill-informed or coerced decisionmaking by way of indu- 
cement, something currently not available to living related donors who are routi- 
nely exposed (as the Government conceded) to equivalent and substantial family 
pressures.’°° New regulations should serve to establish a robust and lasting frame- 
work to govern living organ donation in the future, including the gradual growth 
of living non-renal donation, and perhaps even altruistic (stranger) renal donation.” 
g” 


Everyone Lives by Selling Somethin 


Section 32 broadens the current prohibition relating to trafficking in organs for 
transplantation contained in section 1 of the Human Organ Transplants Act 1989. 
It does not apply however to hair, nails, gametes, embryos and ‘material which is 
the subject of property because of an application of human skill. Expenses and 
loss of earnings continue to be able to be legitimately reimbursed to living 
donors." Originally, the Bill applied to human material to be used for much 





99 The regulations must be approved by the affirmative procedure. 

100 See S. Choudry et al, ‘Unrelated living organ donation: ULTRA needs to go’ (2003) 29(3) Journal of 
Medical Ethics. 169. 

101 J. Neuberger and D. Price, ‘The role of living liver donation in the United Kingdom’ (2003) 327 
BM] 676. Stranger donations are not currently approved by ULTRA in the UK. 

102 Robert Louis Stevenson, Across the Plains, IX, Beggars, iii. 

103 Moreover, an offence is not committed under the section where the payment in money or money’s 
worth relates solely to the costs of preserving, storing or transporting the body, or removing and 
preparing any material from the body. Commercial tissue banks are also permitted to charge 
licence-holders over and above reimbursement of expenses incurred. 
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more than therapeutic ends, such as research.’ Criticisms of the breadth of the 
proscription, emanating principally from the pharmaceutical industry (especially 
companies specialising in the application of drug discovery and development 
using human tissue), led to the Government paring back its ambit solely to the 
transplantation sphere, albeit applicable now to any transplantable material. It 
was objected that the narrow definition of ‘reward’ would generate difficulties in 
so far as substantial sums often accompany the supply of, especially difficult to 
obtain, tissue for research procured by seek and find concerns. However, the initi- 
ally extended ambit of the offence was partly a function of disquiet relating to 
financial transfers accompanying supplies of human tissue, such as thymus glands, 
to commercial organisations for research." The price paid (pardon the pun) for 
such an amendment is an arbitrary divide between tissue to be used for transplan- 
tation and tissue used for other purposes, and a consequent failure to fully comply 
with the dictates of Article 21 of the Council of Europe Biomedicine Convention. 


RATIONAL UNDERPINNINGS 


Whilst the concept of ‘consent is pivotal, neither the Act nor the reform exercise as a 
whole articulated what, apart from consent, legitimates these permissible forms of 
action’’° and what right(s) or interest(s) is/are infringed where tissue removed from 
the human body is stored or used without consent? The failure to obtain consent is not 
a wrong per se; it is not ethically or legally ‘self-supporting’. The legal notion of con- 
sent emanates principally out of the potential application of medical interventions 
upon the living, where there is a weighing of risks and benefits in determining 
whether to agree to a procedure compromising personal integrity and potentially 
subjecting the individual to harm. But as any rights in this context would not see- 
mingly emanate from the infringement of the personal integrity of the individual per 
se, the McLean Report in Scotland even considered that authorisation’ was a more 
appropriate description than consent’ to legitimate the later storage or use of tissue.” 

It was asserted in the Parliamentary debates that the statute was built upon the 
notion of the right of an individual to control his or her own body materials. ®® 
However, the source of such a right of control is not articulated. Are these auton- 
omy rights, privacy rights, dignity rights, property rights? One insight into its philo- 
sophical underpinnings was offered, advertently or inadvertently, by Dr 
Ladyman in the House of Commons, who said “The principles of the Bill are that 
we all own our own bodies, we are entitled to determine how material from our 
bodies is used, and we should have consented to the use made of that material 
[my emphasis}. This is a species of property grounded rationale, albeit ostensi- 





104 It might even have applied to payments by medical students for skeletons. 

105 See http://uk.news. yahoo.com010126/27/ay6bm.html 

106 See P. Walsh, ‘Principles and Pragmatism’ (1995) 3(3) Med LR 237. The Act of course only regulates 
certain uses of tissue. 

107 Report of the Independent Review Group on Retention of Organs at Post-Mortem, section 1 para 17, seen 5 
above. 

108 Dr Ladyman said that “The fundamental principle that we must apply to interpreting the Bill is 
that material provided by people from their own body is theirs to control, and they must consent 
to how it is used’, HC Standing Committee G col 59 27 Jan 2004. 

109 HC Standing Committee G col 65 27 Jan 2004. 
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bly metaphysical whilst the integrity of the body remains intact. However, the 
statute must be viewed against the backdrop of the existing common law, under 
which human tissue would not be capable of being the subject of property rights at 
least as far as the source of the-tissue was concerned. This is conventional legal 
wisdom, although not without its critics, and despite Rose LJ in Rv Kelly opin- 
ing that in the future human tissue may well come to be viewed as property gen- 
erally." The Government had no intention of altering the prevailing general legal 
principle. Apart from its general scheme, the legislation incorporates an express 
exception from the offence relating to commercial dealings for bodily material 
‘which is the subject of property because of an application of human skill’ [my 
emphasis]. As with the Human Fertilisation and Embryology Act 1990 the 2004 
Act apparently gives rights of ‘control to the source of human material whilst 
eschewing any notion of property rights underpinning such control.’ 

The entitlement of living persons to give an informed consent as regards uses 
of surplus tissue endorsed in Moore is not wholly transferable from its North 
American roots, where the fiduciary duty of a doctor necessitates information to 
be provided about potential conflicts of interest eg with an on-going or potential 
research project. This ties the duty to the initial, therapeutic, intervention ie the 
taking of the tissue, and links to the infringement of personal integrity itself as 
opposed to any wider right or interest. In the absence of fiduciary duties in this 
jurisdiction this rationale for consent and disclosure is limited anyhow. It has been 
asserted that rights of information and authorisation however emanate instead 
from broader dignity based rights and interests encompassing the future use of 
material previously comprising part of one’s body. Perley maintains that the pro- 
tection of patients ‘ . . requires that the principles [of informed consent] underly- 
ing the doctrine be recast: the right to self-determination must be interpreted as 
protecting not only an individual’ interest in bodily integrity, but in dignity’."” 
But as Beyleveld and Brownsword have observed, grounding a claim on an 
infringement of personal integrity or dignity requires some citation of objection 
or threat to interests from such use ie offense. They highlight that property 
rights by contrast suppose no more than a prima facie entitlement to exclude 
others and to control body parts in the absence of permission from the holder of 
the right, and which require no other justification; the so-called ‘rule preclusion- 
ary’ conception of property.’ It would appear that the legislature ultimately 
moored the statutory framework in the 2004 Act to a rationale principally based 





110 See P. Matthews, ‘The Man of Property’ (1995) 3(3) Med LR 251; A. Grubb,‘ “J, Me, Mine”: Bodies, 
Parts and Property’ (1998) 3 Medical Law International 299 and P. Skegg, ‘Human Corpses, Medical 
Specimens and the Law of Property’ (1975) 4 Anglo-American Law Review 412. 

111 [1998] 3 All ER 741, 750. 

112 See G. Dworkin and I. Kennedy, ‘Human Tissue: Rights in the Body and its Parts’ (1993) 1(3) Med 
LR 291. 

113 S. Perley, From Control Over One's Body to Control Over One's Body Parts: Extending the 
Doctrine of Informed Consent’ (1992) 67 New York University Law Review 335, 347. 

114 Negligence necessitates that a claimant substantiate harm resulting from the failure to disclose or 
seek proper consent, but has been historically linked to the compromise of personal integrity. 

115 D. Beyleveld and R. Brownsword, Human Dignity in Bioethics and Biolaw (Oxford: Oxford 
University Press, 2001) 181. They support such a proposition based on Gewirthian theory and the 
Principle of Generic Consistency. 
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upon the infringement of personal integrity ie to the validity of the consent gov- 
erning removal of the tissue (further uses are implicitly consented to ie they are ‘part 
of the deal’ in receiving medical treatment). Arguably however it is philosophi- 
cally grounded in property rights and interests even despite the modifications to the 
Bill obviating the need for consent, but which in any event only apply to non- 
identifiable tissue as regards research. By analogy, it has been asserted that the 
Human Fertilisation and Embryology Act 1990 also relies upon a property 
approach whilst not explicitly acknowledging so.” 

Property rights are in any event an inevitable and indispensable backdrop to 
the activities comprised within the Act, and the statute may be viewed as remiss 
in neglecting the interface with the existing property based network of rights in 
law. For instance, Gage J in the High Court in AB and Others v Leeds Teaching Hos- 
pital NHS Trust and Another asserted that ‘If consent to carry out a post-mortem 
examination is given the hospital will, in my opinion, continue to have the right 
to possess the body whilst the post-mortem and any necessary further examina- 
tions are carried out’."® Presumably, such a right would receive juridical protec- 
tion through a conversion-based action and the same would apply vis a vis lawful 
activities under the 2004 Act." This was without reference to any notion of rights 
accruing through the application of work and skill (see further below). Those 
with the duty to dispose of the body (who may or may not be relatives of the 
deceased) are also seemingly able to enforce rights to possession for such end.’”° 
The judicial evolution of civil law entitlements running alongside, but wholly 
parallel with, legislatively enacted criminal proscriptions generates the potential 
for significant uncertainty and inconsistency. 

The ill-defined work and skill exception (as regards commercial dealing) recog- 
nises existing jurisprudence” in statutory form for the first time. Interestingly, 
however, there appears to be an erroneous assumption that under the common 
law such property is inherently capable of being bought and sold. In the House of 
Commons, Dr Ladyman stated “That exception reflects the current legal position 
as determined by case law, that there is no property in the human body or its parts, 
so they cannot be bought or sold, except where human skill has been applied. The 








116 Such supposed (non-severable) agreement to relinquish control of tissue removed for treatment 
for various ends would ostensibly require at least information about such future uses to be com- 
municated to patients across the board. 

117 See P. Matthews, ‘The Man of Property’ (1995) 3(3) Med LR. 251, 255, and I. Kennedy and A. 
Grubb, Medical Law (London: Butterworths, 3™ ed, 2000) 1809. 

118 (2004) 77 BMLR 145, 180. 

119 The Nuffield Council on Bioethics Working Party Report, Human Tissue: Legal and Ethical Issues, 
1995, viewed legitimate custodians of tissue, as opposed to the original source, as having rights of 
possession protected by law. 

120 In AB and Others v Leeds Teaching Hospital NHS Trust and Another [2004] EWHC 644: (2004) 77 
BMLR 145 QB the court was not prepared to formally recognise the tort of wrongful interfer- 
ence with a corpse as part of English law (although the tort has been recognised in Canada and 
Scotland in the context of unauthorised post-mortem examinations), and considered that it was 
not applicable in any event as the claimants had no rights of possession for disposal (the bodies 
having been buried shortly after post-mortem for which consent had been given), although Gage 
J considered it possible that a cause of action in conversion might be maintained where parents 


specifically asked for the subsequent return of tissues. 
121 Endorsed as recently as 1997 in English law in Rv Kelly [1998] 3 All ER 741 (CA). 
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Bill recognises, but does not change that legal position; the Bill leaves the position 
as it is now’. But this is too sweeping. Whilst Doodeward v Spence’? might suggest 
otherwise, rights to trade are not inherent and are assumed to be subject to any 
statutory prohibition to the contrary. Where the tissue constituted an Orgar 
within the Human Organ Transplants Act 1989, the buying and selling was illegal 
regardless of the legal status otherwise accorded to the tissue, so why now does the 
2004 Act defer to some overriding notion of ‘property’? The problem is then 
compounded by the broadened proscription on trafficking in the 2004 Act itself. 
It is a non sequitur to assert that because something amounts to property in law it is 
able to be bought and sold — the Act mistakenly conflates property rights with 
market alienable proprietary rights. 

The potentially expansive breadth of this exception, although vague, is high- 
lighted by Gage J’ further (and seemingly unnecessary) assertion that the pathol- 
ogists conducting a hospital post-mortem, or the pathologist on behalf of the 
coroner with respect to a forensic post-mortem, had in any event acquired rights 
of possession (and thus also proprietary rights) to various tissues through the 
application of work and skill. Gage J observed that ‘to dissect and fix an organ 
from a childs body requires work and a great deal of skill)” and opined similarly 
as regards the production of tissue blocks and slides. Previously in R v Kelly” 
techniques involved in creating and preserving an anatomical specimen triggered 
the exemption whereas the ‘mere’ preservation of a brain in formalin was held not 
to do so in Dobson v North Tyneside Health Authority'?° In so far as work and skill 
would very frequently be applied to tissue to make it potentially transplantable 
(eg splitting a liver) or available for research (eg converted into a wax block and 
then a slide, stained and able to be viewed), this exception would be easily trig- 
gered across the board.'”° 


CONCLUDING REMARKS 


On the surface the tension between individual autonomy and the common good 
played out in balanced fashion. The primary object was to rectify errors and 
restore public trust and to balance these against the public interest in securing an 
adequate supply of human material to ensure the continued viability of the sched- 
uled activities and the confidence of professionals. When introducing the Bill to 
the House of Commons, Rosie Winterton observed that 


The origins of the legislation lie in the distress, grief and anger felt by families in 
Bristol and Liverpool when they discovered that the organs of their deceased loved 








122 (1908) 6 CMLR 406. 

123 (2004) 77 BMLR 145, 182. 

124 [1998] 3 All ER 741. 

125 [1996] 4 All ER 474 (CA). 

126 Gage] was bolstered in his assertion by the notion that parents and other relatives have no further 
interest (ie a duty of disposal) in the body parts of deceased persons once the ‘body’ has been initi- 
ally buried or cremated, but the raw feelings of relatives who have had multiple funerals of their 
deceased. children suggest that this is extremely contentious, although in the particular cases no 
use beyond diagnostic procedures was contemplated. 
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ones had been retained without consent ...The aim of the legislation is to ensure 
that it will not happen again.” 


It was perspicaciously remarked at the very culmination of the Bills parliamentary 
journey that the legislation incorporates a distinction between tissue emanating 
from living and cadaveric sources based on their (allegedly) ‘profoundly different’ 
emotional implications?’ But whilst Lord Warner stated that the legislation 
aimed to create a ‘partnership between medicine and society, the Government 
was undoubtedly very exercised by the prospect of researchers being tempted 
abroad if human tissue use was over-regulated here, jeopardising Britains status 
as a major research player.’”? The interests of living patients as a result became 
slightly subjugated in the debate, with matters of principle being partially (and 
needlessly) compromised for utilitarian ends. The Human Tissue Act retains its, 
albeit now slender, golden thread ie consent to the storage and use of human 
material for various purposes. This was however achieved only by shifting certain 
purposes to the category where consent need not be obtained at all as regards tis- 
sue from the living. These dilutions of the requirement for consent beg funda- 
mental questions as to robustness of the central principle of consent in the Act. 
Lack of flexibility with respect to the notion of consent has significantly com- 
promised the philosophical heart of the statute. Had implicit as well as explicit 
consent been embraced by the Act consent could more plausibly be viewed as 
the fundamental and pervasive principle under girding the legislation. The 
Interim Statement issued by the Department of Health previously commented 
that the Consultation Report Human Bodies, Human Choices‘ . . envisaged a differ- 
ent type of consent regime for differing uses of tissue taken from living per- 
song.” Human Bodies, Human Choices had in fact stated that there is ‘general 
agreement’ that explicit consent be required to the use of human tissue or, in some 
instances, to register an objection’ [my emphasis]. ™ A lack of objection may indeed 
potentially be good evidence of agreement in respect of surplus tissue to be used 
for research or education and training. Indeed, it appears that the overwhelming 
majority of individuals have no objection to the use of such tissue for research, 
etc."* Consequently, recording (only a very small volume) of objections would 
have been an entirely proportionate regulatory response, as opposed to requiring 
positive consent in all cases or dispensing with the need for such consent at all. 
Information could be given to all patients in writing immediately on attendance 
at a hospital, clinic or surgery, and a mechanism employed for allowing any objec- 


127 HC Deb vol 416 col 984 15 January 2004. 

128 Dr Murrison MP, HC Deb vol 426 col 893 10 November 2004. 

129 Evidence presented to Parliament suggested anecdotally that the very tenor of the Bill had already 
undermined the UK's standing in terms of research using human tissue. 

130 Department of Health, The use of human organs and tissue: an interim statement, 2003, para 8. 

131 n 14 above, para 6.1. Moreover, in Commons Committee, Rosie Winterton said that conditions for 
obtaining valid consent will ‘vary considerably according to the circumstances of each individual 
case’, HC Standing Committee G col 3 27 January 2004. 

132 Studies consistently show rates of objection in the region of between 1% and 4%, see A. Jack, C. 
‘Womack, “Why surgical patients do not donate tissue for commercial research: review of records’ 
(2003) 327 BMJ 262 and P, Furness, M. Nicholson, ‘Obtaining explicit consent for the use of archi- 
val tissue samples: practical issues’ (2004) 30 Journal of Medical Ethics 561. 
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tions to specific forms of research (for example use of tissue for commercial pur- 
poses or genetic research) to be recorded and communicated to all relevant staff. 
Whilst this approach was unsurprisingly rejected by the Government in the light 
of the problems generated with respect to deceased persons by the regime in the 
1961 Act based on ‘lack of objection’, the HTA might nonetheless have endorsed 
such a form of consent for uncontroversial uses in respect of tissue from living 
persons. Moreover, the better view is that Article 22 of the Biomedicine Conven- 
tion applies even where the tissue was originally removed for treatment (as opposed 
to merely being used for a different research purpose). Whilst this Article does not 
specify the precise nature and form such consent should take, it seemingly 
requires some consent process and therefore seems to be at odds with the 2004 
Act vis a vis tissue which is (pseudo) anonymised. 

The view appears to have taken root that research on tissue (and storage in con- 
nection therewith) which was initially taken for clinical reasons, and does not 
therefore in itself threaten the physical integrity of the individual, is unobjection- 
able especially where the tissue is non-identifiable and the source cannot be 
harmed through their confidentiality being compromised. This latter view is also 
prevalent in the National Bioethics Advisory Committee guidelines in the US 
and the Council of Europe’ proposal for an instrument on the use of archived 
human biological research published in October 2002, which give much greater 
protection for identifiable human biological materials than anonymous or anon- 
ymised materials. Trouet rejects such duality and suggests that tissue samples will 
henceforward be deliberately anonymised even where obtaining consent is still 
entirely feasible." Whilst tissue and information privacy are in some respects ana- 
logous, they are not synonymous. It is not clear why patients should not be able to 
object to certain uses of their tissue even where it was originally removed for ther- 
apeutic reasons. RECs will clearly reject research viewed as controversial in gen- 
eral terms but will not be privy to the views of patients based on religious or other 
factors generating potentially profound objections to what may seem to many to 
be perfectly ordinary and non-contentious work, for example Roman Catholic 
patients objecting to research relating to contraception or abortion. As Lord 
Howe observed in the House of Lords, this is an instance of ‘enforced altruism. ®t 

Personal rights seem to most appropriately convey the essence of the decision 
making powers of those with parental responsibility for children, whether dead 
or alive, although the origins of relatives’ rights of decision making regarding 
deceased adults (in the absence of nomination) is far less transparent,” despite 
the continuing accession of control over decedents’ physical remains vested in rela- 
tives. But whilst infringement of personal rights may generate entitlements to 
compensation for, or an injunction to prevent, improper storage or use, they do 











133 C. Trouet, ‘New European guidelines for the use of stored human biological materials in biome- 
dical research’ (2004) 30 Journal of Medical Ethics 99. He argues that this may be appropriate for the 
storage and use of tissues collected before such guidelines came into force, but is much less con- 
vincing with respect to tissue collected thereafter. 

134 HL Deb vol 666 col 416 3 November 2004. ` 

135 See J. Childress, ‘The Failure to Give: Reducing Barriers to Organ Donation’ (2001) 11 (1) Kennedy 
Institute of Ethics Journal 1, and K. Mason and G. Laurie, ‘Consent or Property? Dealing with the 
Body and its Parts in the Shadow of Bristol and Alder Hey’ (2001) 64 MLR 710, 718. - 
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not provide rights to possess, retrieve/recover or more broadly control ie to such 
tissue. Although most living patients are certainly indifferent as to the subsequent 
fate of their clinically severed tissues (tonsils, appendix or the like), especially 
small quantities of diseased material, this is not to say that everyone is so apathetic 
and should not have some say in its ultimate destiny. Orthodox Jews for instance 
believe that they should die with their bodies whole, and might wish to have their 
excised tissue (eg limbs) returned to them to be re-united in death. The debate 
relates as much to depth of individual feelings as the volume of objections. As Radin 
observes, some forms of property are central to personhood reflected in the injury 
potentially sustained by its loss, which seems especially pertinent to items pre- 
viously forming parts of one’s body.” Whilst it has been suggested that we are 
in danger of reifying the notion of people and personalities into their bodies,” 
thereby making body parts into persons themselves, our bodies are the most inti- 
mate, sometimes the only, ‘possession’ we have and our ability to sanction their use 
is usually beyond dispute except where the outweighing collective interest is 
overwhelming. The opposite perspective is dehumanisation. 

The Act will nevertheless necessitate and further hasten vital cultural as well as 
structural change in healthcare for the benefit of all, and the inclination towards 
patient-centred practice. The sometimes tortuous and opaque wording of the sta- 
tute will unquestionably provide grist for the lawyers mill though, a criticism 
advanced by Frank Dobson MP, who has at least softened his stance regarding 
lawyers, asserting they are best kept out of hospitals having previously remarked 
that they are best situated on an operating table!’ 





136 M. Radin, ‘Property and Personhood’ (1982) 34 StanLR. 957. 
137 For instance Lord Alderdice, see HL Deb vol 664 col 418 22 July 2004. 
138 HC Deb vol 416 col 1002 15 Jan 2004. 
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THE CONTEXT IN THE LAST DECADE 


The 1990s began with the enactment of the first general sentencing statute for over 
40 years: the Criminal Justice Act 1991. The broad purpose of the Act was to bring 
about a form of proportionality in sentencing — recognising a hierarchy of pen- 
alty levels, from fine up to community sentences and thence to custody; requiring 
a judgement of seriousness before fixing the penalty level; reserving custodial sen- 
tences for serious cases; but, by way of exception to the general principle, allowing 
for longer-than-proportionate sentences for offenders thought to present a danger 
of serious harm. These objectives were set out fairly clearly in the White Paper of 
1990," but the drafting of the 1991 Act was less clear. Some provisions, such as those 
on previous convictions, were drafted in such a technical and unfriendly manner 
as to generate judicial opposition. Other provisions were not direct in their 
expression: whereas the White Paper made it plain that proportionality should 
be the touchstone, the Act fell short of declaring such a principle. The provision 
on the length of prison sentences stated only that sentences should be commen- 
surate with the seriousness of the offence; and this was not enough to prevent the 
then Lord Chief Justice from distorting the provision by construing it to mean 
‘commensurate with the punishment and deterrence which the seriousness of the 
offence requires”? Within months of its introduction, parts of the structure of 
the 1991 Act were dismantled (unit fines abolished, greater discretion to take 
account of previous convictions). In the years that followed the Act subsided into 
the background, its main provisions rarely even cited in sentencing judgments, its 
influence barely perceptible. 

One reason for this was a stark change of penal climate. The killing of James 
Bulger in early 1993 and the appointment of Michael Howard as Home Secretary 
later that year led both the press and politicians to call for tougher sentences. 
Howard proclaimed that ‘prison works; whereas in 1990 the same government 
had described prison as 4n expensive way of making bad people worse’® Tougher 
measures were brought in, although when Howard proposed the introduction of 
mandatory sentences the senior judiciary rose up in open disagreement with the 
policy and (at the House of Lords stage) forced amendments to what became the 
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“Law School, King’s College London. 


1 Home Office, Crime, Justice and Protecting the Public (London: HMSO, 1990). 
2 Cunningham (1993) 14 Cr App R (S) 444, at 447 (our italics). 
3 Home Office, n 1 above, para 2.7. 
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Crime (Sentences) Act 1997.4 A new government then brought in the Sentencing 
Advisory Panel to generate fuller guidance for sentencers:* the Panel submitted its 
advice to the Court of Appeal, which retained the power not to act on the advice 
or to amend it before issuing a guideline judgment. In the event the Court of 
Appeal has acted on almost all proposals from the Panel,® but some would say that 
the most important pronouncements on sentencing have had other sources. Thus 
Lord Woolf prefaced his well-known ‘mobile phones’ judgment with the assur- 
ance that it was not a guideline judgment, before proceeding to lay down gui- 
dance for sentencing robbers, whether youths or not.’ And in another non- 
guideline case he called for the more sparing use of imprisonment for ‘economic 
offences” 

Some sentencers and others felt that these pronouncements gave ‘mixed mes- 
sages: even if there was a clear distinction between violent offences (robbery) and 
non-violent offences (economic crimes’), that was thought to have been put in 
doubt when Lord Woolf departed from SAP’ proposed sentencing levels on 
domestic burglary by calling for the greater use of community sentences for cer- 
tain first- and second-time burglars.” That judgment drew strong criticism from 
David Blunkett as Home Secretary, from sections of the media and from some 
sentencers.”° Another site of conflict between the Home Secretary and the Lord 
Chief Justice was the minimum term for those sentenced to life imprisonment for 
murder. In 2002, as a result of judicial decisions in Strasbourg and in the House of 
Lords," the Home Secretary lost his power to alter the minimum term set by the 
judiciary because he could not be regarded as an ‘independent and impartial tri- 
bunal for the purposes of Article 6 of the ECHR. Making much of the need to 
protect the public, with a barely concealed view that the judiciary cannot be 
trusted to provide that protection, he declared his intention to promote legislation 
to require judges to impose minimum terms of given lengths. The judiciary 
opposed this from the outset.” Yet it should not be supposed that the difference 
between Blunkett and Lord Woolf could be reduced to the question of sentencing 
severity. For the judiciary, the issue has always been as much about preserving 
‘their’ discretion; and even the then Home Secretary's messages could be said to 
be mixed, since he put his name to a joint press release with the Lord Chancellor 
calling for the greater use of community sentences for non-violent offences,” and 





4 For discussion of this period, see I. Dunbar and A. Langdon, Tough Justice (Oxford: Blackwell, 1998); 
A. Ashworth, “The Decline of English Sentencing’, in M. Tonry and R. Frase (eds), Sentencing and 
Sanctions in Western Countries (Oxford: Oxford UP, 2001); Lord Windlesham, Responses to Crime, 
volume 4 (Oxford: Oxford UP, 2001). 

5 Crime and Disorder Act 1998, ss 80-81. 

6 The only exception being the Panel’ first advice, on environmental offences, for details of subse- 
quent proposals and guideline judgments, see the Annual Reports available at www.sentencing- 
guidelines.gov.uk 

7 Attorney-Generals References Nos 4 and 7 of 2002, and Q [2002] 2 Cr App R (S) 345 

8 Kefford [2002] 2 Cr App R (S) 495; 

9 McInerney and Keating [2003] 2 Cr App R (S) 240 

10 See M. Davies and J. Tyrer, “Filling in the Gaps’ ~ a Study of Judicial Culture”, [2003] Crim LR 243. 

11 Stafford v United Kingdom (2002) 35 EHRR 1121, Rv Home Secretary, ex parte Anderson [2003] 1 AC 837. 

12 Fora strong statement by the Lord Chief Justice, see M. Zander, ‘Lord Woolf's Criticisms of Mr 
Blunkett’s Criminal Justice Bill’, (2003) 153 New LJ 1264-65. 

13 Lord Chancellors Department, press notice 194/02 June 2002). 
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his response to the Carter review referred to diverting from prison minor offen- 
ders for whom a very short stay in prison serves little purpose?“ 

What happened to sentencing trends during this period of turbulence? The 
political and media debate about sentencing, together with legislative changes 
and new guideline judgements, created a context in which sentencing practice 
was destined to shift in a punitive direction. Sentences became more severe 
despite a lack of evidence that crime has increased or become more serious. In fact, 
the rate of known offending has fallen over the last ten years and the numbers of 
offenders found guilty or cautioned for an indictable offence have declined.” 
However, due to a reduction in police cautioning, more offenders appeared before 
the courts in the second half of the decade than during the first and the courts 
sentenced proportionately more of these offenders to prison.”® Increasing resort 
to imprisonment is evident in both the magistrates’ courts and the Crown Court, 
producing an increase in the prison population from some 40,000 in early 1993 to 
over 75,000 in April 2005. In the magistrates’ courts the average sentence length has 
remained the same, but the rate of custody escalated by a factor of more than three 
between 1992 and 2002, from 5 per cent to 18 per cent of all sentences on adult men, 
and from 2 to 12 per cent for adult women. In the Crown Court the custody rate for 
that group rose from 47 to 66 per cent for adult men and from 24 to 44 per cent for 
adult women, and the average length of sentence also increased substantially, from 
18 to 25 months for women and from 21 to 28 months for men.” 

The increased severity of sentencing is not restricted to custody but is also 
reflected in the use of community sentences, particularly by magistrates who have 
selected the more demanding community orders at the expense of lower-tariff 
penalties such as discharges and the fine.” The introduction of new community 
penalties during the 1990s, together with the re-branding of existing orders and 
stricter enforcement criteria, were designed to encourage the courts to perceive 
these sentences as tough and demanding punishments that could be used flexibly 
to meet the needs of those convicted of sufficiently serious offences without 
recourse to custody. In practice, however, they have been targeted at offenders ear- 
lier in their offending careers, especially female offenders, displacing lower tariff 
sentences and contributing to the general inflation of punishment levels.” 





14 Home Office, Reducing Crime — Changing Lives (London: Home Office, 2004), para. 23; paras. 18—19 
refer, without approval, to the rising severity of sentencing in the previous decade. 

15 The average number of persons found guilty or cautioned for an indictable offence per 100,000 
population declined from 1,130 in the first half of the decade 1993-97 to 1,075 in the second half 
1998-2002. The total numbers found guilty or cautioned each year also decreased from an average 
of 508,000 from 1993-97 to 493,000 in 1998-2002: Criminal Statistics England and Wales 2002, Cm 
6054 (2003), Table 2.23. 

16 From 1993-97 an average of 200,000 people were cautioned each year and an average of 307,000 
found guilty in court, compared with an average of 160,000 cautioned and 333,000 found guilty 
in court between 1998-2002 (ibid. Table 2.23). In 1992 15 per cent of all persons sentenced received 
immediate custody in comparison to 25 per cent in 2002. 

17 ibid, Tables 4.14, 4.16, 4.17. 

18 In 1992 fines were imposed on more than 1 in 3 offenders and community penalties accounted for 
under a quarter of all sentences; by 2002 this picture had been reversed and fewer than a quarter of 
all offenders were fined whilst 1 in 3 now received a community sentence (ibid Table 4.13). 

19 See R. Morgan, ‘Thinking about the Demands for Probation Services’ (2003) 50 Probation Journal 7— 
19. 
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Does this increase in sentence severity simply reflect an upward shift in the 
seriousness of offending? Evidence for this has been difficult to find: research by 
Hough et al in 2003 examined such claims by magistrates, but concluded that 
there was no statistical evidence to support them.”° They did, however, speculate 
on two reasons why these views were so widely shared. First, they raised the pos- 
sibility that magistrates are responding to certain aggravating features that are not 
captured by the statistical data, such as increases in problematic drug use or binge 
drinking. And secondly, they argued that the less tolerant climate of political and 
public opinion may have influenced their perceptions of offending behaviour and 
their consequent conception of a just sentence. 


THE 2003 ACT’S SENTENCING PROVISIONS 


Some two-thirds of the 339 sections in the Criminal Justice Act 2003 concern 
sentencing, and the changes are far-reaching. We focus on seven of the most sig- 
nificant reforms: the statutory purposes of sentencing, new sentencing principles, 
the guideline machinery, the generic community sentence, the new short custo- 
dial sentences, the altered provisions for early release, and the new dangerousness 
provisions. All the provisions are now in force, except for Custody Plus and the 
doubling of the maximum sentence for magistrates’ courts from 6 to 12 months, 
which are due to be implemented in autumn 2006. 

a) Statutory Purposes of Sentencing: fundamental to sentencing guidelines, and 
particularly to any kind of comprehensive system, is agreement on the purposes 
of sentencing. Unfortunately, the 2003 Act presents a confused and inconsistent 
articulation of purposes. Section 142 imposes on courts the duty to have regard to 
five different purposes — deserved punishment, reduction of crime (including 
deterrence), rehabilitation, public protection, and reparation to the victim. It is as 
plain as a pikestaff that these purposes may conflict in their application to any case. 
While the Home Secretary incomprehensibly claimed that the Acts statement of 
sentencing purposes is a major step forwards,” it is actually a major step back- 
wards. If courts really did have regard to all five purposes in every case, and then 
chose among them (why else ‘have regard’), this would undermine the point of 
having guidelines and lead to chaos. For example, the pursuit of general deter- 
rence or public protection as purposes of sentencing would completely nullify 
the proportionality principle and lead to higher sentences where the courts decide 
in favour of deterrent sentencing, rather than where the crime is particularly ser- 
ious. This cannot be defended on grounds of prevention, since the Government 
commissioned research into the effectiveness of deterrent sentencing which found 
no significant evidence that increasing the length of sentences would reduce law- 
breaking but found that increasing the (perceived) chances of detection could 





20 M. Hough, J. Jacobson and A. Millie, The Decision to Imprison: Sentencing and the Prison Population 
(London: Prison Reform Trust, 2003). The Home Office points out that the proportion of offenders 
found guilty who had no previous convictions actually increased in the decade, from 34% in 1991 
to 37% in 2001: n 14 above, para. 18. 

21 See, e.g., Home Office, n 14 above, para. 13. 
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have an effect.” The Halliday Report took these findings seriously,” but the 
Government has ignored them and has proceeded as if the efficacy of marginal 
deterrence in sentencing is widely accepted — the opposite of the truth. 

However, the Act contains other provisions on purposes. Section 143(1) states 
that ‘in considering the seriousness of any offence, the court must consider the 
offenders culpability in committing the offence and any harm which the offence 
caused, was intended to cause or might foreseeably have caused? This sets forth a 
proportionality requirement, which is clearly intended to be crucial for certain 
key sentencing decisions. Thus section 148(1) states that a community sentence 
should not be imposed unless the offence was Serious enough to warrant such a 
sentence;’ section 152(2) states that no custodial sentence should be imposed unless 
the offence was ‘o serious that neither a fine nor a community sentence can be 
justified? section 153(2) states that custodial sentences should be for the shortest 
term ‘commensurate with the seriousness of the offence? On a fair reading of these 
sections, it would be unlawful for a court to pass a higher sentence in the hope of 
achieving general deterrence: if the offence is not serious enough, a high sentence 
should not be imposed. The proportionality principle therefore has priority. But a 
previous Lord Chief Justice, Lord Taylor, torpedoed the similarly-worded provi- 
sion in the 1991 Criminal Justice Act by flagrantly misinterpreting it to mean 
‘commensurate with the punishment and deterrence which the offence requires, 
and so the fate of section 153(2) of the 2003 Act remains uncertain. The best 
approach, responding to the preponderance of provisions in the new Act (sections 
143, 148, 152 and 153), is to regard proportionality as the primary benchmark for 
guidelines and for sentencing courts, and as setting limits to the pursuit of the 
conflicting purposes listed in section 142. The Sentencing Guidelines Council 
has issued a guideline to this effect, stating that courts are required to pass a sen- 
tence commensurate with the seriousness of the offence, and directing courts 
towards the statutory thresholds for custody and community sentences.” Its 
effects remain to be tested. 

b) New Sentencing Principles: for reasons which are not entirely clear, the Act 
repeats some statutory sentencing principles that already exist (section 144 on the 
discount for pleading guilty, and section 143(3) on the duty to treat offending on 
bail as an aggravating factor). Section 146 extends the law relating to racially and 
religiously aggravated offences by requiring courts to treat hostility based on the 
disability or the sexual orientation of the victim as an aggravating factor. 

The most significant change of general principle concerns the effect of previous 
convictions. At common law and under the 1991 Act the principle was that of 
progressive loss of mitigation — first offenders received a discount, which tapered 
off with the second and third convictions, but thereafter the sentence could not 
go above the ceiling’ set by the seriousness of the current offence. It was regarded 
as wrong to sentence offenders primarily on their record. There is little evidence 





22 A. von Hirsch, A. E. Bottoms, E. Burney and P.-O. Wikstrom, Criminal Deterrence and Sentence 
Severity (Oxford: Hart, 1999). 

23 Halliday, Making Punishments Work (London: Home Office, 2001), Appendix 6. 

24 SGC, Overarching Principles: Seriousness (London: Sentencing Guidelines Council, 2004), paras 1.3 
and 1.4. 
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that the courts have applied that principle since the Criminal Justice Act 1993. The 
gist of section 143(2) of the 2003 Act is that courts must treat each previous con- 
viction as an aggravating factor if the conviction is recent and relevant to the cur- 
rent offence. The reference to ‘each conviction’ points towards a cumulative 
approach, whereby courts may continually ratchet sentences upwards for persis- 
tent offenders. On the face of the Act there is no limit on this, and so the addict 
who is in court for his twentieth theft from a supermarket to feed his habit may 
receive a sentence out of all proportion to the value of the toiletries, deodorant or 
whatever he has stolen.” This level of sentencing for the repetition of relatively 
minor offences is unfair, and could lead to such offenders receiving sentences of 
the length normally reserved for serious sexual and violent offences.” Whether 
the precise wording of section 143(2) actually requires this is unclear, since it states 
that a court must treat each recent and relevant previous conviction as an aggravat- 
ing factor ‘if the court considers that it can reasonably be so treated? This appears 
to leave some leeway to the court, although the Government policy behind the 
provision is to ‘target persistent offenders’ in order to achieve prevention. 

The notions of prevention and public protection that underlie this approach 
are doubtful on the Home Offices own figures. The Government’ reference to 
‘prolific offenders who are responsible for a disproportionate amount of crime?’ 
suffers from deep confusion: it places repetition above seriousness in terms of the 
priority for prevention; it fails to acknowledge the role of alcohol, substance mis- 
use and social disadvantage in many of these offences; and it ignores the evi- 
dence that a policy of heavier sentencing for these persistent minor offences will 
have little deterrent or incapacitative effect.” The Halliday Report proposed that 
‘the seriousness of the current offence would determine the permissible [sentence] 
range’ and that ‘the effects of previous convictions would always be subject to 
outer limits resulting from the seriousness of the current offences?”° It is unfortu- 
nate that the Act contains no reference to such limits. If sentences of two, three or 
more years’ imprisonment for persistent minor theft are to be avoided, sentencing 
guidelines should indicate such limits at an early stage. 

c) The Guideline Machinery: guideline judgments handed down by the Court of 
Appeal became a salient feature of the sentencing system in the 1980s,” but they 
remained relatively rare and by the late 1990s dealt with only a small proportion of 
offences. By sections 80-82 of the Crime and Disorder Act 1998 two major 
changes were introduced: first, a Sentencing Advisory Panel was created to draft 
guidelines, consult widely on them, and then advise the Court of Appeal about 
the shape that they should take; and secondly, the power of the Court of Appeal to 


25 The example is that offered by a judge: Peter Jones, "The Halliday Report and Persistent Offenders’, 
in S. Rex and M. Tonry (eds), Reform and Punishment: the Future of Sentencing (Cullompton: Willan, 
2002), 184. 

26 See also A. von Hirsch and J. Roberts, ‘Legislating Sentencing Principles’, [2004] Crim.L.R. 639. 

27 Home Office, Narrowing the Justice Gap Task Force (London: Home Office, 2002), 1. 

28 Recognised by the Home Office itself in Criminal Justice: the Way Ahead (London: Home Office, 
2001), Appendix B, para. B.7 

29 See Halliday, n 23 above, Appendix 6. 

30 ibid. para. 2.20. 

31 The first guideline judgment issued by a Lord Chief Justice was that for drug offences in Aramah 
(1982) 4 Cr App R (S) 407. 
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give guideline judgments was restricted to offences on which it had received 
advice from the Sentencing Advisory Panel, although it was not bound to accept 
the Panels advice. This arrangement continued for some years, producing new 
guideline judgments on racially aggravated offences” and on child pornogra- 
phy,” a revised guideline judgment on rape,** and several others. 

The 2003 Act now changes the structure in major ways. The Sentencing Advi- 
sory Panel will continue to devise draft guidelines, to consult members of the 
public and its statutory consultees about them, and then to prepare its advice. 
However, that advice will go not to the Court of Appeal but to a new body, the 
Sentencing Guidelines Council. In Justice for All the Government put forward two 
reasons for creating the Council — the need for comprehensive guidelines, and the 
importance of giving Parliament a role in ‘considering and scrutinising’ draft 
guidelines.” Neither reason actually necessitated the creation of a further body, 
since the Sentencing Advisory Panel and its procedure could easily have been 
adapted to allow for this. It rather appeared from Justice for All that the purpose of 
creating the SGC was to replace the Court of Appeal as the guideline-giving 
body, rightly divorcing the function of creating guidelines from that of deciding 
individual appeals.*° For this purpose an entirely judicial body was needed, and so 
SAP (with its diverse membership) was not thought to be appropriate and instead 
a Council composed entirely of judicial members was to be introduced, fully 
recognising ‘the importance of an independent judiciary’”’ Then, as the Bill was 
progressing through Parliament, the Court of Appeal acted on an advice from 
SAP on the sentencing of domestic burglars.” As mentioned above, Lord Woolf, 
G.J., in the Court of Appeal gave a guideline judgment which accepted most of 
the Panels advice but significantly lowered the starting points for first-time and 
second-time offenders who committed medium level burglaries and advocated 
community punishments for them.” Although Lord Woolf took care to explain 
these changes by reference to various Government statements, the popular press 
and subsequently the Home Secretary denounced the judgment as inappropri- 
ately lenient. Soon afterwards the Bill was amended and four non-judicial mem- 
bers were added to the SGC — persons experienced in policing, criminal 
prosecution, criminal defence, and the promotion of the welfare of victims of 
crime.*° The result was to diversify the SGC in a similar way to SAP, which again 
raises the question whether a second body was needed. However, a guidelines 
body with diverse membership is surely right, not merely because many judges 





32 Kelly and Donnelly [2001] 2 Cr App R (S) 341 

33 Oliver, Hartrey and Baldwin [2003] 2 Cr App R (S) 64 

34 Milberry et al [2003] 2 Cr App R (S) 142 

35 Home Office, Justice for All (London: Home Office, 2002), para 5.17. The proposal built on the exam- 
ination of the issues and options in chapter 8 of the Halliday Report, n 23 above. 

36 Strangely Schedule 37 of the CJA removes the restriction on the Court of Appeal issuing its own 
guidelines that had been introduced in 1998 when the SAP was created. Although it seems incon- 
ceivable that the Court will return to its previous practice, it has already demonstrated its willing- 
i to readjust existing guidelines: eg. Afonso [2005] Crim LR 72, Wisniewski [2005] Crim LR, 403. 

37 ibid. 5.15 

38 Sentencing Advisory Panel, Advice to the Court of Appeal — 8: Domestic Burglary (London: Sentencing 
Advisory Panel, 2002) 

39 McInerney and Keating [2003] 2 Cr App R (S) 240 

40 Now s. 167 CJA 2003. 
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have a tendency to favour past practices and to resist change,” but also because 
other perspectives have a legitimate place in the deliberations. 

The SGC remains a body with considerable authority and with a judicial 
majority. Its remit covers sentencing guidelines for both the Crown Court and 
magistrates’ courts, and also allocation guidelines’, to deal with decisions on mode 
of trial. The SGC must consider making guidelines if it receives a proposal from 
the Home Secretary or from SAP, and may consider doing so on its own initia- 
tive. But it may not go forward to draft its guidelines until it has received the 
advice of SAP, unless ‘the urgency of the case makes it impracticable’, in the Coun- 
cils view, for the Panel to follow its normal procedure. When the SGC drafts 
guidelines in response to an advice from SAP, it must submit them for further 
consultation by the Home Secretary and the Home Affairs Committee of the 
House of Commons, and any other body thought appropriate by the Council.” 
This consultation process, designed to address the alleged democratic deficit in the 
previous arrangements, has already begun to operate.*” However, the Act makes it 
clear that the Council has the last word on the form which particular sentencing 
guidelines take. The Council then issues them as definitive, and courts must ‘have 
regard to’ them. 

As we have seen, both the Halliday Report and Justice for All promoted the 
objective of creating comprehensive sentencing guidelines. The advantages of this 
would lie in the values of consistency and coherence: judges, magistrates and 
advocates would know what the starting points and key factors were, and the 
whole system would be more transparent. But how realistic is this objective, given 
the present structure? SAP is a part-time body, meeting once every three weeks, 
and, after considering all the statistics, existing authorities and arguments before 
producing a consultation paper, it is obliged to conduct a public consultation of at 
least three months and then, of course, to consider points raised by the consultees 
before preparing its advice to the SGC. The SGC, an even more part-time body, 
must then conduct a further consultation before deciding to issue definitive 
guidelines. Both bodies are supported by a hard-working but stretched secretar- 
iat. Following the present pattern it could take many years before comprehensive 
guidelines are in place for both levels of criminal courts. The consultation process 
followed by SAP is important and valuable and, even if the SGC had not been 
added, progress would necessarily be fairly slow. It is true that guidelines commis- 
sions in the United States have created guidelines more quickly; but those are not 
guidelines with the same richness of texture as the English, nor are they always 
guidelines that have retained the support of the courts. The argument is that, if we 
are to aim for ‘Rolls Royce’ guidelines, this will take time. 

d) The generic Community Sentence: the Halliday Report identified a ‘lack of 
clarity’ in the previous framework of community sentences, notably in their rela- 











41 This is the principal counter-argument of Michael Tonry: see Punishment and Politics (Cullompton: 
Willan, 2004), ch. 5. 

42 See s.170(8) CJA 2003; the Home Affairs Committee was designated under s. 170(8)(b) (ii). 

43 Home Affairs Committee, Draft Sentencing Guidelines 1 and 2: Fifth Report of Session 2003-04, (Lon- 
don: House of Commons, 2004), HC 1207, dealing with the draft guidelines on ‘Reduction in sen- 
tence for a guilty plea’ and ‘Overarching principles: seriousness, and New Sentences: Criminal 
Justice Act 2003: 
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tion to different sentencing purposes and in their ‘punitive weight?** The Gov- 
ernment accepted the recommendation for a single generic community sentence, 
to be ‘customised to fit the requirements of the particular offence and offender. 
Section 148 of the 2003 Act states that a court must not pass a community sentence 
unless satisfied that the seriousness of the offence(s) is sufficient to warrant such a 
sentence. It is not known how closely the courts followed a similar provision in 
the 1991 Act, but this time the injunction is reinforced by the use of the words 
‘must not’ in the statutory provision and by guidelines issued by the Sentencing 
Guidelines Council. Those guidelines state that a sentencer must consider and 
reject all the less onerous forms of sentence before deciding on a community sen- 
tence. Even after reaching that provisional decision, a fine or discharge might be 
appropriate — the guidelines refer to the possibility that low-risk offenders might 
have their prospects worsened rather than improved by undergoing a community 
programme.*© The guidelines go on to propose that sentencers should assess the 
seriousness of the offence in relation to three grades or bands (low, medium, high), 
and then select the most appropriate form of requirement or intervention from 
the array of measures — which includes all the previous forms of community sen- 
tence and more — but limited in duration or intensity by the seriousness band into 
which the offence falls.” Thus for an offence that is low on the scale of seriousness 
relative to community sentences, any unpaid work requirement should be in the 
40-80 hour range, any curfew requirement limited to 12 hours per day for a few 
weeks, and so forth. These guidelines are welcome, but how successful they will 
be in shaping practice can only be judged when the evidence becomes available. 
The introduction of the new community order has been accompanied by 
much rhetoric about making community sentences more effective, and this raises 
two issues. One is whether we have convincing evidence that new programmes 
are reducing re-offending to a greater extent. Of course there are justifications for 
using these measures even if they are no more effective than others, but there is a 
danger in making claims of superior effectiveness, or setting targets, that cannot 
be substantiated.** The second issue concerns breach. Schedule 8 to the 2003 Act 
states that the supervising officer may give one warning for breach of the terms of 
an order, but that the second breach must result in court proceedings. On proof of 
the breach, the court must either increase the severity of the existing order or 
revoke it and re-sentence the offender for the original offence. The SGC’ guide- 
lines attempt to restrain the resort to custody by stating that, since the original 
offence was only serious enough for a community sentence, the courts primary 
objective on breach should be to ensure that a community sentence is duly com- 


44 Halliday, n 23 above, paras. 6.2-6.4 

45 Home Office, Justice for All, n 35 above, para. 5.20 

46 SGC, New Sentences: Criminal Justice Act 2003 (London: Sentencing Guidelines Council, 2004), para. 
119 

47 ibid, paras. 1.1.25 to 1.1.33. 

48 Compare the official assessment in G. Harper and C. Chitty (eds), The impact of corrections on reoffend- 
ing: a review of ‘what works’, Home Office Research Study 291 (2005), with that by A. Bottoms, 
‘Empirical research relevant to sentencing frameworks’ in A. Bottoms, $. Rex and G. Robinson 
(eds), Alternatives to Prison (Cullompton: Willan 2004) and the essays in R. Burnett and C. Roberts 
(eds), What Works in Probation and Youth Justice: Developing Evidence-Based Practice (Cullompton: Willan, 
2004). 
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pleted.‘Custody should be the last resort, reserved for those cases of deliberate and 
repeated breach where all reasonable efforts to ensure that the offender complies 
have failed’ In principle, courts should interpret the mandatory wording of 
Schedule 8 in the light of the (more restrained) guidance from the SGC, but this 
will be another test of the effectiveness of guidelines. 

e) New forms of Short Custodial Sentence: prison sentences of less than 12 months 
were identified in the Halliday Report as one of the most problematic features of 
the existing framework. Imposed frequently on persistent offenders they pro- 
vided minimal protection to the public and little if any help to offenders in break- 
ing cycles of re-offending. Prisoners were released automatically after serving half 
their sentence, or even earlier under the Home Detention Curfew, and conse- 
quently spent too short a period in custody to attend meaningful programmes.” 
Following release, no conditions could be attached to the second half of the sen- 
tence and high rates of re-offending demonstrated the lack of a deterrent effect. In 
an effort to address these deficiencies all custodial sentences of less than 12 months 
are replaced by three new provisions: Custody Plus, Intermittent Custody and a 
Suspended Sentence, all of which extend from a minimum term of 28 weeks up 
to a maximum of 51 weeks. They are made up of two inter-connected parts: a 
custodial term and a period on licence subject to conditions which are tailored 
to address the needs of offenders and their risks of re-offending. Section 181 will 
extend the sentencing powers of magistrates’ courts from 6 to 12 months to enable 
them to make full use of these new sentences, and courts will have a greater role in 
determining the content of the licence and, in some circumstances, reviewing 
individual progress. These new sentences have considerable potential to affect 
both the size of the prison population and the numbers of receptions into prisons, 
as more than two-thirds of men and almost three quarters of women currently 
entering the prison system have received sentences of less than 12 months. 

The structure of Custody Plus is defined in section 181, which sets out the max- 
imum and minimum periods that can be applied to the two components of the 
sentence. The minimum licence period has been set at 26 weeks to facilitate parti- 
cipation in rehabilitative programmes, which then leaves a minimum of 2 weeks 
in custody to make up the total minimum sentence of 28 weeks. The custodial 
period must not exceed 13 weeks for a single offence, which means that the max- 
imum time actually spent in custody will be equivalent to the magistrates’ pre- 
vious maximum of six months when automatic release occurred at the halfway 
point. Within these limits the courts can allocate different periods of time to the 
different parts of the sentence, the most severe being a maximum sentence of 51 
weeks, with 13 weeks spent in prison and 38 weeks on licence.” The conditions 
that can be attached to the licence are specified under section 182 and consist of the 
requirements available for the new community sentence. Failure to comply with 








49 SGC, n 46 above, para. 1.1.47 

50 Home Detention Curfews allow all prisoners to be released under electronic monitoring for up to 
135 days before their normal release date. 

51 Where a court imposes two or more terms of imprisonment to be served consecutively, the aggre- 
gate length must not exceed 65 weeks and the length of the custodial periods must not be more 
than 26 weeks (s. 181(7)). 
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the requirements of the licence will render the person liable to serve the full sen- 
tence in custody. 

The impact of Custody Plus on the size of the prison population will be critical 
for the success of the Government’ plans for radical transformation of the prison 
and probation services.” A key objective is to target interventions effectively, 
which led the Carter Review to propose that imprisonment should be reserved 
for ‘the most serious, dangerous and highly persistent offenders.” It is possible 
that Custody Plus could reduce the prison population by cutting the amount of 
time inmates actually spend in the prison. This, however, depends on the courts 
not increasing their proportionate use of custodial sentences and on recipients of 
the sentence not breaching their licence conditions and being returned to prison 
to serve the rest of their sentence — which is likely to be significantly longer than 
the short sentences passed under the old arrangements. The SGC’ guidelines 
attempt to prevent any malfunctions by emphasizing the importance of the cus- 
tody threshold and of reserving custody for ‘the most serious offences’, and, even 
when the custody threshold is passed, directing courts to consider whether the 
sentence can be suspended or can be served intermittently (see below).°* Whether 
these guidelines will be sufficient to overcome the attractions of the hybrid qual- 
ity of Custody Plus remains to be seen: this risk is likely to be greatest in cases 
previously given a community penalty where the courts had been torn between 
the competing attractions of custodial punishment and the rehabilitative potential 
of a community order. In future, this dilemma may be resolved by the apparent 
ability of Custody Plus to offer the best of both worlds. 

Intermittent Custody promises even greater flexibility than Custody Plus. 
Structured by the same parameters of sentence length and licence conditions, it 
allows for the custodial period, which is expressed in days, to be served intermit- 
tently rather than as a continuous term. By requiring offenders to attend the 
prison at weekends or for specified periods during the week, it is hoped that the 
collateral disadvantages of a custodial sentence can be minimised. Prisoners in 
regular employment will be able to keep their jobs and those with caring respon- 
sibilities can continue to meet their obligations. Intermittent custody was claimed 
to be especially ‘effective for women offenders who have children’ because it mini- 
mises the potential disruption to a child's life and reduces their risk of growing up 
in care.” More generally it was said to be a suitable sentence for those ‘currently 
receiving short prison sentences who are not dangerous and who do not have to 
be held in secure accommodation to protect the public." The SGC’ guidelines 
expand on these points by stating that intermittent custody will be particularly 
suitable for full-time carers and those in full-time employment or education, but 
that the sentence should not be used for those convicted of sex offenders or of 
serious violence or burglary.” Many short sentence prisoners could fall into this 





52 See P. Carter, Managing Offenders, Reducing Crime: A New Approach (London: Home Office, 2003) and 
the Government’ response in Home Office, n 14 above. 

53 Carter, n 52 above, p. 1 

54 SGC, Overarching Principles — Seriousness, n 24 above, para. 1.33 

55 Home Office, n 35 above, para.5.34. 

56 ibid para.5.34 

57 SGC, New Sentences ~ Criminal Justice Act 2003, n 46 above, paras. 2.3.9—10. 
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category, but such an extensive application does not seem to be anticipated and 
section 184 permits sentencers to pass a sentence of intermittent custody only if 
they have received official notification from the Secretary of State that such facil- 
ities exist in their area. Although the sentence is thus being introduced gradually, 
it represents an important step forward in that it requires the courts to take 
account of the unintended consequences of a prison sentence and thereby gives 
effect to the Government’ concept of ‘joined up’ public policies. Its major flaw, 
however, is that it fails to explain why a custodial element is really necessary for 
offenders who are largely serving their sentence in the community and who do 
not represent a risk of serious harm to the public. The punitive value of being 
taken away from home at the weekends is surely a degree of hard treatment that 
could be delivered within the framework of a community sentence. 

The new suspended sentence enables the courts to specify the custodial and 
licence periods within the 28 to 51 week limit, and then to suspend the custodial 
period for between six months and two years and add requirements for the com- 
munity part of the sentence.” The offender will only have to serve time in cus- 
tody if he or she breaches the licence requirements or re-offends during the 
operational period of suspension. A new provision under sections 191—193 is that 
the court may review the sentence at any stage, amending the requirements to 
make them less onerous where an offender is making progress, or strengthening 
them for those showing signs of failure. The White Paper anticipated that ‘Cus- 
tody Minus, as it was then called, would be available for a wide range of offen- 
ders, providing a ‘last chance before a custodial sentence is imposed’.” The SGC 
guidelines do state that a court should be sure that the custody threshold has been 
passed before considering a suspended sentence (or intermittent custody), but 
they do not suggest that a suspended sentence should normally be tried before 
imposing either custody plus or intermittent custody. If the courts were to use 
the suspended sentence only where custody would otherwise be imposed, then its 
impact on the prison population could be reductive. But previous experience of 
suspended prison sentences does not give cause for optimism and indicates that 
without strict limiting criteria these sentences frequently displace non-custodial 
penalties.” The new sentence contains two elements that identify it as a high tariff 
option. First, the capacity for a review hearing strengthens the courts’ jurisdiction 
over the supervisory period of the licence. Secondly, the possibility of extending 
the period of suspension well beyond the time spent under the conditions of the 
licence sets a strict test of a person's resolve.” But unless the interventions imposed 
under the licence yield widespread and dramatic rehabilitative effects, the risk of 
breach during the unsupervised period of suspension is likely to be high. For this 





58 Criminal Justice Act 2003, s. 189 

59 Home Office, n 35 above, para. 5.30 

60 SGC, New Sentences — Criminal Justice Act 2003, n 46 above, para. 2.2.11. The guidelines are silent on 
factors that might indicate the suitability of a suspended sentence (2.2.10), but they do state that, 
because of the deterrent element in the suspended sentence, any conditions attached to the order 
should be less onerous than those fora community sentence (2.2.14). 

61 A. E. Bottoms, “The Suspended Sentence’ (1981) 21 B.J. Crim. 1. A similar malfunction could occur 
with Intermittent Custody, considered in the previous paragraph. 

62 Criminal Justice Act 2003, s. 189 3—4) 
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reason it is essential that the high tariff credentials of this sentence are respected 
and its use restricted to cases that fit the criteria for custody specified under section 
152(2). 

(f) Altered Provisions for Early Release: all offenders serving determinate sentences 
of imprisonment are now to be released on licence after serving one-half, and will 
be on licence under supervision with requirements until the end of their nominal 
sentence. Release on Home Detention Curfew (for up to 135 days before sched- 
uled release) will also become available for longer-term prisoners for the first 
time. Although this may mean earlier release for some prisoners serving 4 years 
or longer, the impact of supervision and its requirements (with recall to prison for 
breach) will be felt for a much longer time. The consequent increase in penal 
weight of medium and long-term sentences has led the SGC to issue a guideline 
urging sentencers who decide on a custodial term of longer than 12 months to 
reduce it by around 15 per cent.’ The question, however, is whether this will 
happen: in 1992 the then Lord Chief Justice issued a Practice Direction to judges 
to instruct them to reduce sentence lengths to take account of the changed release 
provisions under the Criminal Justice Act 1991, but there is little evidence that 
practices changed. If the new guideline proves effective, this will reduce the use of 
imprisonment, at least unless and until such offenders come to be re-imprisoned 
for breach of requirements. 

(g) The New Dangerousness Provisions: the 2003 Act makes sweeping changes to 
the sentencing of ‘dangerous’ offenders. Gone are the automatic life sentence for 
the second serious sexual or violent offence, the longer-than-proportionate sen- 
tence for sexual and violent offenders, the extended sentence and (it seems) the 
discretionary life sentence. In their place comes a new group of sentences in sec- 
tions 224-229. If the offence is a ‘serious’ one (listed in Schedule 15 and carrying 
imprisonment of 10 years or more), the court must impose a sentence of life 
imprisonment if the offence has a maximum of life imprisonment and if the court 
finds that the current offence is serious enough to justify a life sentence. If the 
offence is serious’ but either does not carry life or the current offence is not suffi- 
ciently serious, the court must impose a sentence of imprisonment for public pro- 
tection (section 225). This new form of sentence is hardly less constraining than 
life imprisonment, in the sense that the court sets a minimum term, after which 
release is only when the Parole Board thinks the risk to the public no longer jus- 
tifies imprisonment, and release is on licence indefinitely. Then there is the third 
form of sentence, the extended sentence, which a court must impose if the offence 
is specified in Schedule 15 and carries between two and 10 years’ imprisonment. 
This sentence is composed of the proportionate sentence for the offence, plus an 
extension period (on licence with conditions) of up to 5 years for a violent offence 
and up to 8 years for a sexual offence (section 226). The altered provisions for early 
release (see (f) above) do not apply to dangerousness sentences. 

The condition that must be fulfilled before a court imposes any of these new 
sentences is a finding that ‘there is a significant risk to members of the public of 
serious harm occasioned by the commission by him of further specified offences? 





63 SGC, New Sentences — Criminal Justice Act 2003, n 46 above, para. 2.1.9 
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‘Serious harm’ means death or serious personal injury, whether physical or psy- 
chological? However, the list of specified offences includes, for example, affray 
and assault occasioning actual bodily harm (with maxima of 3 and 5 years respec- 
tively), and it is important that the courts interpret ‘serious’ restrictively in view of 
the fragility of predictions of dangerousness and the draconian powers provided 
by the 2003 Act. The key term ‘significant risk’ is undefined, and the choice of 
‘significant’ rather than ‘substantial’ also suggests a widening of the net. Moreover, 
a court must have regard to section 229, which creates the presumption of signifi- 
cant risk of serious harm where an offender over 18 has been convicted of another 
such offence; a court should assume this unless, having considered the nature of 
the offences and any reports about the offender, it considers that it would be 
unreasonable to regard the risk as significant. For other offenders — those under 
18, and those over 18 without a relevant previous conviction — courts are required 
to take account of information about the offence, about a relevant pattern of beha- 
viour, and about the offender before deciding whether there is a significant risk to 
the public. These are unduly weak provisions to support the severely restrictive 
sentences that follow. There is no hint of recognition of the well-known fallibility 
of judgments of dangerousness.© There is no requirement on courts to obtain 
relevant reports on the offender: a requirement to consult a report if there is one 
is inadequate. Moreover, the presumption applies where there is just one previous 
conviction of any of more than 150 specified offences, which vary considerably in 
their seriousness. It is doubtful whether the presumption is compatible with Arti- 
cle 5 of the Convention, insofar as it requires courts to assume significant risk 
without investigating the particular facts and reports, and then (effectively) places 
the burden on the defence to negative this.°° The severity of these three forms of 
sentence, imposed in the name of improving public protection, is difficult to jus- 
tify when it is known that predictions of dangerousness are so fallible. It is even 
more difficult to justify when the requirements for a finding of dangerousness’ are 
so undemanding as those in section 229. As it is, these are manifestations of the 
risk society, writ large. 


CONCLUSIONS 


What conclusions can be drawn from this extensive array of changes to the sen- 
tencing system: has the Government ‘put the sense back into sentencing’ as pro- 
mised in the White Paper? The programme of reform in its entirety was intended 
‘to rebalance the criminal justice system in favour of the victim and community 
so as to reduce crime and bring more offenders to justice.” The role of sentencing 
was to ensure the safety of the community, help rehabilitate offenders to prevent 
them re-offending and reserve imprisonment for a limited range of serious, dan- 
gerous and persistent offenders.°* We would argue that many of the changes in the 





65 For further discussion, see A. Ashworth, Sentencing and Criminal Justice (Cambridge: Cambridge 
ULB, 4" ed 2005), ch 6. 

66 Cf. Offen (No. 2) [2001] 1 Cr App R (S) 345. 

67 Home Office, n 35 above, para. 0.3. 
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2003 Act have the potential to alter sentencing practice in this direction. Tailoring 
punishments that are appropriate to the seriousness of the offence yet responsive 
to the needs of individual offenders prioritises the effectiveness of sentences in 
reducing re-offending and recognises the dysfunctional consequences of short 
prison sentences. Even so, much will depend on the availability of adequate 
resources, on the success of the recently established National Offender Manage- 
ment Service (NOMS) to co-ordinate these resources across prison and probation 
services, on the SGC to develop a comprehensive range of guidelines, and on the 
ability of individual practitioners to understand and pursue a shared purpose.” 
But, as we have also indicated, there are several respects in which the 2003 Act 
creates the possibility of an entirely different set of sentencing practices. These will 
focus on public protection through increasing levels of sentence severity, greater 
dependence upon custodial penalties and ultimately a failure to reduce re-offend- 
ing. Which of these alternative futures is more likely to come about? 

First, there is the question of the framework of sentencing purposes and prin- 
ciples. Quite apart from the basic confusion arising from the five statutory pur- 
poses of sentencing (s. 142), the proportionality principle (s. 143(1)), and the call for 
increased consistency through guidelines, the Act itself seems to promote a bifur- 
cated approach to sentencing. On the one hand the Act uses sharper wording to 
set the custody threshold and the threshold for community sentences, and the 
SGC guidelines support them with detailed guidance. But on the other hand 
the Act contains draconian provisions for dealing with dangerous’ offenders (ss. 
225-229); it seeks to impose on judges in murder cases a tariff of minimum terms 
much higher than in recent years (s. 269 and Schedule 21); and it introduces a new 
minimum sentence, of five years imprisonment for possession of a firearm. (s. 
287). There may be strong political reasons in favour of a ‘twin track’ approach to 
sentencing, but recent history suggests that keeping the tracks separate is difficult 
to achieve. In our view the present Act has insufficient safeguards in this respect 
and introduces measures that may well contribute to blurring the boundary. 

Secondly, there is a clear statement that prisons are to be reserved for serious 
offenders for whom no other penalty can be justified (s. 152(2)). The collateral 
damage that a prison sentence can cause and its negative impact on the likelihood 
of an inmate re-offending is acknowledged in both the Halliday Report and the 
White Paper. Yet the Act fails to follow the logic of this argument by specifically 
restricting the power of the courts to imprison offenders who do not represent a 
risk of serious harm to the public. On the contrary, it provides a wider and more 
varied range of short custodial sentences and it expands the powers of magistrates 
to make use of these sentences, ironically at a time when their sentencing practice 
has demonstrated an increasing preference for custody. The weakness of the Acts 
limits on custody at the lower end of the tariff contrasts sharply with its rigorous 
promotion of longer prison sentences at the upper end. This policy of bifurcation 
gives greater weight to one side of the twin track than the other. The boundary 
between the two is also likely to be put under even more pressure by the gradu- 








69 NOMS was introduced following the recommendations in the Carter Review, n 52 above, an 
independent review of correctional services published in December 2003; for the Government's 
response, see n 14 above. 
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ated severity of sentences that will be imposed on persistent offenders, without 
any proportionality constraint. 

Although it is possible to read the Act and the guidelines as placing a new 
emphasis on community sentences, the likelihood in the current sentencing cli- 
mate is that the focus will be on the new range of sentences under 12 months, and 
on custodial sentences above that level. We have noted the danger that custody 
plus, intermittent custody and suspended sentences will prove more attractive to 
courts than the non-custodial alternatives. The various requirements that can be 
attached to them ensure that prison sentences can now be imposed without sacri- 
ficing the potential benefits of a community penalty. The potential growth of 
imprisonment is also enhanced by the number and intensity of the requirements 
attached to both custodial and community penalties. As these increase so the risk 
of breach and (re)imprisonment becomes higher. A potential brake on this 
impetus lies in the prescription of last resort contained in s.152(2), that prison 
should only be used when no other sentence is justified. Exhortations of this kind 
have generally failed to restrain sentencers and, despite its tougher language, the 
latest example is particularly frail because it ignores the context of judicial atti- 
tudes in which it will be interpreted. Recent research shows that judges and 
magistrates reject the claim that their sentences have become more severe and 
staunchly argue that they only ever use prison as a last resort,” but this stance is 
not persuasive. 

All the possible malfunctions just described, together with the impact of the 
altered release provisions discussed in 2(f) above, turn attention to the effective- 
ness of the guidelines movement. The SGC guidelines issued so far do not tend 
towards severity in sentencing, and they encourage courts to adopt reasoning that 
will lead to more community sentences and fewer custodial ones. But there is 
absolutely no evidence that they have an effect on judges and magistrates. Indeed, 
the first step is to ensure that all sentencers are aware of the existence of all the 
guidelines issued since 1999, and both the Judicial Studies Board and the Court 
of Appeal could do more in this respect.” Most of the Court of Appeals guide- 
lines, based on SAP recommendations, have led to changes that have been 
reflected at appellate level. But we still lack concrete evidence of conformity with 
the guidelines by judges and magistrates, and consequently of increased consis- 
tency. Research on these issues is urgently needed, if only to ensure that future 
guidelines are more effectively targeted. 

The challenge is to strengthen the link between the law in the books and the 
law in practice. The actual practices of sentencers remain the key factor in deter- 
mining the use of custody, and hence the intake of the prisons. The possibility of 
resistance by sentencers to provisions that they regard as unduly complex and 
unnecessary is established by what happened to the Criminal Justice Act 1991. Will 
the judiciary’s leadership of the SGC ensure that the 2003 Act succeeds in chan- 
ging sentencing practices where the 1991 Act failed? A series of conditions will 





70 Hough et al, n 20 above. 
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have to be fulfilled if that is to happen. Will the new National Offender Manage- 
ment Service help to bring about change? It certainly has a fine opportunity to 
make possible a reduction in the use of custody, through new and attractive com- 
munity programmes presented to courts in pre-sentence reports, backed up by 
evidence of effectiveness in reducing re-offending. But the issue of resources 
remains vital, and there have been times in recent years when courts in some areas 
have been unable to make, for example, drug treatment and testing orders because 
the money has run out. Unless there is an urgent transfer of funds from custody to 
community, it will be difficult to reverse recent trends. The requirement that the 
SGC should have regard to resources when framing its guidelines could be a use- 
ful device in enabling this shift of policy. But a degree of caution should guide 
official expectations. The extent to which sentencing can reduce crime and crim- 
inality will inevitably be limited by the small proportion of actual offenders that 
end up before the courts. Some of the most powerful criminogenic factors cannot 
be addressed at the level of individual rehabilitation. Sentencing can never be 
more than a small part of crime prevention policy, and it is best measured not by 
utilitarian criteria but by moral assessments of what is fair and humane. 
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The Admissibility of a Confession against a Co-defendant: 
Rv Hayter 


Deirdre M. Dwyer” 


It has become something of a commonplace to observe that the Anglo-American 
method of establishing facts in adjudication is distinctive... A few of [its ‘native 
flowers], most notably the hearsay rule, are regarded as so bizarre that they occupy 
one of the most forbidding corners of the entire Anglo-American legal structure.' 


INTRODUCTION 


The central question considered by the House of Lords in Hayter was whether, in 
a joint trial of two or more defendants for a joint offence, a jury is entitled to con- 
sider first the case in respect of defendant A, which is solely based on his own out 
of court admissions, and then to use their findings of As guilt, and the role A 
played, as a fact to be used evidentially in respect of co-defendant B.? Although 
out of court statements are generally inadmissible as evidence under the rule 
against hearsay, the question in Hayter fell outside the boundaries of two clear 
exceptions to that rule. The first exception is that an out of court confession can 
be used as evidence against its maker. A ‘confession’ is broadly defined by PACE as 
‘any statement wholly or partly adverse to the person who made it, whether made 
to a person in authority or not, and whether made in words or otherwise’* The 
second exception is that a previous verdict can be used as evidence in a subsequent 
trial involving different parties.” This reverses the previous position at common 
law that a trial courts findings were mere opinion that did not bind subsequent 
proceedings involving different parties.° A subsidiary question was also addressed, 
of whether there is a case to answer against B at the close of the prosecution case if 
proof of As guilt is necessary for there to be a case to answer against B, and the 
only evidence of As guilt is his own out of court admissions, which are inadmis- 
sible against B. 

The facts of the case are relatively straightforward. Angela Bristow, Paul Hay- 
ter, and Raymond Ryan were indicted as principals in the murder of Bristow’s 





*Pembroke College, Oxford. 


1 M. R. Damaška, Evidence Law Adrift (New Haven, CT: Yale University Press, 1997), 1. 
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husband, Mario Commatteo.’” The Crown's case was that Bristow had employed 
Hayter to recruit and pay Ryan to kill Commatteo. The case against Hayter 
depended upon proving both that Bristow was the procurer and that Ryan was 
the killer. The case against Ryan depended solely upon out of court confessions 
said to have been made by him to his then girlfriend, Vanessa Salter. Other than 
circumstantial evidence, which the Crown conceded was not sufficient to provide 
a case to answer,’ the case against Hayter turned on the conviction of Ryan, which 
turned on his out of court confession which was itself inadmissible against Hayter. 
The trial judge, the late Hyam J, directed the jury that only if they found both 
Ryan and Bristow guilty would it be open to them to take into account those 
findings of guilt, together with other evidence, to convict Hayter. All three were 
convicted, and Hayter appealed against that conviction. 

The majority of the House of Lords gave an affirmative answer to both ques- 
tions, and rejected the appeal. They held that an existing exception to the rule 
against hearsay should be extended, although they were divided on which excep- 
tion to extend. Lord Brown, with Lord Bingham concurring, favoured extend- 
ing the exception that allowed for the admission of out of court confessions, to 
include co-defendants in certain circumstances. Lord Steyn, while allowing for 
the possibility of such an approach, preferred to answer the first question by say- 
ing that a finding of guilt against a defendant should be admissible against a co- 
defendant in a joint trial in the same way as it is against a defendant in the second 
of two separate trials, while leaving the evidence of the confession itself inadmis- 
sible. Lords Rodger and Carswell dissented. 


AN OUT OF COURT CONFESSION AS EVIDENCE AGAINST A THIRD 
PARTY 


Lord Brown proposed, with Lord Bingham concurring, a new, limited exception 
to the rule against hearsay in English law: an out of court statement by A is admis- 
sible against B provided that (1) the jury are sufficiently sure of its truthfulness to 
decide that on that basis alone they can safely convict A, and (2) the jury are 
expressly directed that when deciding the case against B they must disregard 
entirely everything said out of court by A that might otherwise be thought to 
incriminate B? Lord Browns starting point in formulating this rule is that As 
voluntary admission against himself is only admissible because an exception has 
been made to the rule against hearsay. Subject to safeguards against oppression in 
the obtaining of this confession,” the policy reason for admitting such evidence is 
for ‘the obvious reason’ that A would be unlikely to have made a statement adverse 
to himself unless it were true." Where A has intended to implicate B directly, that 
evidence should be inadmissible, as there are very good reasons why A may have 
motives other than telling the truth for making such statements. The advantage of 





7 n2 above, at [3]. 
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such an approach is that out of court statements would be treated in a similar fash- 
ion evidentially to eyewitness, DNA, fingerprint or circumstantial evidence. The 
standard jury direction that As statement is evidence only against himself and not 
against B since ‘[I]t would obviously be unfair to take account of what was said by 
A against B when B was not there at the time and so not in a position to deny it’ is 
a hollow one’. Where As confession of guilt goes primarily against himself, and 
only secondarily against B, the House of Lords has left open the possibility that 
the jury might be directed that it should simply assume in B’s favour that had he 
been present when A made his admission, he would have resolutely denied it, if it 
might otherwise have been thought to constitute evidence against him. 

Lord Steyn accepted this approach as an alternative to his preferred approach, 
given in the next section. He would modify the common law rule against using 
out of court confessions against third parties, based on two existing exceptions.” 
The first exception applies in the case of conspiracy, where statements of one con- 
spirator said in the execution or furtherance of the common design are admissible 
against another conspirator, even though not present at the time, to prove the nat- 
ure and extent of the conspiracy, provided there is some independent evidence to 
show the existence of the conspiracy. The second exception, extending from the 
first, involves engagement in a common purpose, where the acts and declarations 
of one person in pursuance of that person are admissible against another. Lord 
Steyn does concede that these exceptions are ‘not directly relevant: However, it 
is not clear how these two exceptions could be extended to cover the facts of 
Hayter, since this approach concerns the nature and extent of joint criminal activ- 
ity, where the common purpose has been separately demonstrated. In Hayter there 
was only circumstantial evidence to show the existence of the Bristow-Hayter- 
Ryan link. 

Lord Rodger, dissenting, objected that it is wrong to base a decision on a pos- 
sible anomaly in evidence law, that Ryans guilt based on his confession was inad- 
missible in a joint trial but would be admissible in consecutive trials, under 
section 74(1) of PACE. On the facts, Ryan and Hayter had not been tried consecu- 
tively, but in the same trial. In a joint trial, the case has to be considered against 
each defendant separately, and so the closest analogy is with Hayter having been 
tried alone. If Hayter had been tried alone, then the Crown would not have been 
able to lead Salter’s evidence against Hayter, since it was pure hearsay, not covered 
by any exceptions to the rule against hearsay. They would therefore have had to 
lead Ryan as a witness that Ryan had been employed and paid by Hayter. That 
would require Ryan to give evidence that would certainly then be used against 
him at his own trial. Such a confession, however unlikely, would have been open 
to challenge by Hayter and so would have been admissible against him. Since 
there would be no evidence against Hayter in a single trial, it would be contrary 
to the interests of justice to admit the same material as evidence against him in a 
joint trial. 








12 n2 above, at [83]. 
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Policy reasons against encouraging separate trials 


As a subsidiary point, Lord Brown further argued that there are policy reasons 
not to permit a situation in which it would be in the prosecutions interest for 
separate trials to be conducted, for the sole purpose of enabling As conviction, 
based on his confession, to be used as evidence against B, using section 74(1) of 
PACE. B has more evidential safeguards if he is tried alongside A, since he is given 
the opportunity to challenge the evidence against A, including the confession. If 
Hayter had been tried separately to Ryan, then Hayter would not have had the 
opportunity to challenge the evidence against Ryan, including cross-examining 
Salter on her evidence of Ryan’s confession. 

It is not clear, however, that this subsidiary point is particularly strong. A series 
of precedents derived from cases involving conspiracy and accomplices, which are 
akin to the situation in Hayter, constrain the use of section 74 of PACE, under the 
principle in section 78(1) of the same Act that: In any proceedings the court may 
refuse to allow [prosecution] evidence. .. if it appears to the court that, having 
regard to all the circumstances. . . the admission of the evidence would have such 
an adverse effect on the fairness of the proceedings that the court ought not to 
admit it? For example, in O’Connor the Court of Appeal held that where there 
were only two parties to a conspiracy, the evidence of the conviction of the first 
party cast the burden onto the second party of proving his innocence, while deny- 
ing the second party the opportunity to cross-examine the first party (who had 
pleaded guilty) in front of a jury.” The effect was that evidence of a third-party 
conviction under section 74 would have been so highly prejudicial as to be 
excluded under section 78(1). Section 74 may nevertheless be used where the evi- 
dence of accomplices may suggest guilt, but other evidence is needed to prove the 
case, as in Robertson. In that case, Lord Lane voiced caution about the use of sec- 
tion 74, as it is 4 provision which should be sparingly used. There will be occasions 
where, although the evidence may be technically admissible, its effect is likely to 
be so slight that it will be wiser not to adduce it. In addition, where the evidence is 
admitted, the judge should be careful... to explain to the jury the effect of the 
evidence and its limitations’ Similar concerns were expressed by the Court of 
Appeal in Dixon.” In Manzur? the Court of Appeal provided a two stage test 
for the application of section 74(1). First, the judge must determine whether the 
first defendant's plea is relevant to an issue in the second defendant’ trial. Second, 
he must consider whether there is any prejudice to the second defendant in respect 
of the fairness of the proceedings. In that case, the Court of Appeal considered that 
the trial judge should have held as a relevant consideration that the jury in the 
second trial would have not have had the opportunity to learn the basis of the first 
defendant’ plea. The indirect use of third party admissions by extrapolation from 
section 74 should only be conducted with active consideration of the possibility of 
an adverse effect and thus of the possibility of the application of section 78. This is 





15 Rv O'Connor (1987) 85 Cr App R 298. 
16 Rv Robertson [1987] QB 920. 
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particularly true under the Human Rights Act 1998, since the European Court of 
Human Rights has indicated that section 78 provides a provision of general appli- 
cation to ensure that Article 6 of the Convention is respected.” It is therefore not 
clear that even if Ryan and Hayter had been tried separately, the fact of Ryan’s 
guilt would have been available to the jury in Hayter’s case. That hypothetical trial 
of Hayter would have been similar to that of O’Connor, in that once the jury in 
Hayter’s trial had been told that Ryan had already been convicted, the burden 
would have shifted onto Hayter to prove that he was not the middleman. In addi- 
tion, he would not have had the opportunity to cross-examine Salter on the 
alleged admission. On this basis, there is a realistic prospect that evidence of 
Ryans conviction might have been ruled inadmissible under section 78(1). 


THE FACT OF A FINDING OF GUILT AS EVIDENCE AGAINST A THIRD 
PARTY 


In a separate line of argument within the majority decision, Lord Steyn rejected 
the central submission of the appellants counsel that the judge had permitted the 
jury in effect to rely on the words and content of Ryans confession as evidence 
against Hayter.” It is part of ‘the very alphabet of criminal practice’, held Lord 
Steyn, to consider the case against each defendant separately, and therefore it was 
admissible to consider Ryan’s guilt first, and then use that finding as evidence 
against Hayter. If the jury can use a finding of guilt against A as evidence against 
B, then it does not matter that the evidence that led to that finding would itself be 
inadmissible against B. It would be illogical to distinguish the type of evidence on 
which A had been convicted, for example to say that we could use As conviction 
if it had been on the basis of an eye witness, a fingerprint or circumstantial evi- 
dence, but not ifit was based on As confession. 

Section 74(1) of PACE concerned only decisions in previous cases, and did not 
extend to include a finding of guilt within the same trial. However, 


Given the legislative policy underlying section 74, it would. . . be curious if the pro- 
cedure adopted by [Hyam J] in the present case is not available in a joint trial. This is 
when in practice it is most needed. . . The policy underlying section 74 suggests that 
it would be wrong and anomalous now to give an unnecessarily expansive reach to 
the rule about out of court confessions.” 


The suggestion of counsel was not helpful, that the correct course of action should 
have been to indict Ryan separately. Practically, a conviction from a separate trial is 
not commonly available for admission under section 74(1). The Crown and the 
Courts prefer joint trials to separate trials, for reasons of efficiency, out of consid- 
eration for victims and witnesses, and in the interests of justice.” 





19 Khanv United Kingdom (2001) 31 EHRR 45; PG andJH v United Kingdom [2002] Crim LR. 308. 

20 n 2 above, at [18]. 
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22 Rv Gunewardene [1951] 2 KB 600; Rv Lake (1977) 64 Cr App R 172, 175 (Widgery CJ); Rv Randall 
[2003] UKHL 69, [2004] 1 WLR 56 at [16]. See also D. BirchEvidence: Admissibility of Confes- 
sions Against Co-Accused’ [2003] Crim LR 887. 
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There are, however, two difficulties with Lord Steyn’s proposal to extend in 
common law the statutory provisions of section 74(1). The first is that, as noted 
by Lord Brown, the rule against using out of court confessions against third par- 
ties is not a special rule of evidence, but the rule against hearsay itself. It is the 
admission of such confessions against their maker that constitutes the exception. 
There is good authority at common law, both in England and in Scotland, that 
out of court confessions are hearsay when used against a third party not present 
when the confession was made, irrespective of whether the two defendants are 
tried separately or together.” The fact that Parliament has chosen in the case of 
separate trials, whether intentionally or otherwise, to make a verdict based on 
such evidence in the first trial admissible in the second trial, does not mean that 
it has also chosen to make that evidence admissible in joint trials. Lord Steyn is 
not proposing to control a special rule against a type of evidence that might gen- 
erally be admitted, but rather to limit further the general rule against hearsay. 

The second difficulty is that Lord Steyn fails to state what he perceives the leg- 
islative policy behind section 74 to be. If Parliament intended, by section 74, to 
address the evidential peculiarity of Hollington, that evidence from a previous case 
had to be re-introduced in subsequent cases, then that is not at all the mischief that 
appears here. To use section 74(1) as a means by which to make otherwise inad- 
missible evidence admissible, through the use of consecutive trials, would be to 
run contrary to what Parliament appear to have intended. The intention appears 
to have been to reduce the expenditure of court, police and witness time and 
resources in effectively running the same trial twice, particularly in relation to 
‘offences parasitic on other greater offences carried out by somebody else’.”* In 
addition, Parliament is very likely to have been aware that two people charged 
with the same offence are unlikely to be tried in consecutive trials. 


IS THERE A CASE TO ANSWER AT THE CLOSE OF THE 
PROSECUTION’S CASE? 


Lord Steyn rejected the second ground of appeal (‘no case to answer’) on the basis 
of ‘the dynamics of a criminal trial by a judge and jury.” A judge is entitled to 
rule on the relevance or admissibility of evidence conditionally, subject to its rele- 
vance being shown by a subsequent witness. The judge may then subsequently 
direct the jury to disregard the evidence, if it is shown not to be relevant.”° Thus, 
in the instant case, the judge was entitled to hold at the close of the prosecutions 
case that admissible evidence against Hayter would exist, if the jury were to find 
against Ryan. Lord Brown also rejected the appeal, on the very similar ground 
that the evidence against B would become admissible if the jury found A guilty. 








23 Rv Spinks [1982] 1 All E.R. 587, 589 (Russell J); McIntosh v HM Advocate 1986 SC 169 174 (Lord 
Justice Clerk Ross); Montes v HM Advocate 1990 SCCR 645 666 (Lord Justice Clerk Ross). 

24 HC Standing Committee VI 1625 8 March 1984 (Mellor MP). On early judicial construction of 
PACE, s 74, see R. Munday, ‘Proof of Guilt by Association under Section 74 of the Police and Crim- 
inal Evidence Act 1984’ [1990] Crim LR. 236. 
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26 C. Tapper (ed), Cross and Tapper on Evidence (Oxford: Oxford University Press, 10™ ed, 2004), 79. 
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This would mean, however, that we accept the very point that the Crown had 
denied, that it was leading Ryan’s confession, directly or indirectly, against Hayter. 
Lord Steyn relies on a passage from Cross and Tapper which is concerned with rul- 
ings on admissibility in general,” and not with the crucial evidential stage in a 
criminal trial, at the end of the prosecution’s case, at which the judge may be 
invited to consider whether there is a case to answer. If it were true that prosecu- 
tion evidence depended at this stage for its admissibility or relevance on evidence 
that was yet to come, then the judge would either be accepting that the defence 
was about to lead evidence that would be favourable to the prosecution, or alter- 
natively that the prosecution had already presented the relevant evidence. Since it 
is. unlikely that the former is the case, we would appear to be led to conclude that 
the trial judge had considered that the prosecution had provided, in its evidence 
against Ryan, the evidence against Hayter. Even if we were to accept that the con- 
cept of conditional relevance was applicable in this case, it is not being suggested 
that without a ruling of conditional relevance the prosecution would not have 
sufficient evidence to support the existence of a case to answer. Rather, there 
would be almost no evidence at all. There is therefore merit in Lord Carswell’s 
objection that the concept of conditional relevance cannot plug the gap in ‘no case 
to answer. 


LEGAL ALCHEMY: MAKING ADMISSIBLE EVIDENCE OUT OF THE 
INADMISSIBLE 


One of the main grounds of dissent by Lords Rodger and Carswell was that the 
Crown was in effect not only asking the jury to hold the same evidence to be both 
admissible and inadmissible, but was also requiring evidential alchemy. They 
argued that to direct the jury that, when considering the case against B, they 
should disregard the content of As confession but should have regard to his con- 
viction based on that confession ‘requires them not only to engage in mental 
gymnastics of an advanced and sophisticated kind which it is hard to expect the 
average juror to perform, but to indulge in what to my mind is false sophistry. . . 
this would be to turn inadmissible into admissible evidence. Such alchemy should 
not form part of the criminal law”? 

Lord Rodger argued that this proposed power is ‘incoherently selective’? He 
asked why we should grant the jury a power to make admissible evidence that 
indirectly went against B, but did not do the same with (the more relevant) evi- 
dence that went directly to the case against B. So the jury could use the ‘fact’ that it 
believed that A had confessed to killing C in considering whether B had been the 
middleman, but not the ‘fact’ in the same confession A had also said that he had 
been paid by B to do the killing. Lord Rodger provides two hypothetical exam- 
ples. The first is that A and B stab C. A and B were seen together near the scene of 
the crime shortly before the stabbing, and both their fingerprints are found on the 











27 n 26 above. 
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knife used to stab C. A confesses to the police that he stabbed C with a knife given 
to him by B, but at trial retracts that confession. A and B are tried together. Are 
the jury to be directed that if they find A guilty, then they may use as evidence 
against B (1) the fact that they find A guilty and (2) the presence of A’s fingerprints 
on the knife, but not (3) As statement that B gave him the knife? This would be 
true even if the jury had found A guilty in part on the basis of his evidence that B 
had given him the knife. The second example, which questions why the guilt of 
A should be relevant to the admissibility of his statement, is that A, having been 
arrested carrying heroin, makes a statement to the police that he had thought that 
he was the courier for fake Viagra, which had been given to him by B, and had not 
known that it was in fact heroin. ‘In any rational world the jury would surely use 
As statement that B gave the parcel to A in considering B’ guilt.” This, however, 
would require that the jury be allowed to use the ‘fact’ of A being found ‘not 
guilty’ on the basis of his confession, even though A did not give evidence at trial. 

Lord Rodgers conclusion is that the proposed ‘ “modest erosion” of the hearsay 
rule simply obliterates the rule as it applies to statements of co-defendants in a 
joint trial” But is he correct in this? His first point is that one cannot make 
admissible against A a piece of evidence that is currently inadmissible against 
him but is admissible against B, simply by making a finding against B and using 
that finding as evidence against A. The strength of this argument is that admissi- 
bility is a question of law, and it should not therefore be open to the tribunal of 
fact to change the legal status of evidence through making findings of fact. 
Although it may be true conceptually that an inference that a single fact is correct 
provides a new fact, there is no clear basis in policy for saying that this inference 
creates admissibility, and so the argument put by Lord Steyn is weak. In effect, we 
would simply be allowing the jury to rely on inadmissible evidence, which would 
defeat the object of the rules on admissibility. However, Lord Steyn’s argument 
was not shared by Lord Brown, and was not fully supported by Lord Bingham.” 

Lord Browns argument, with which Lord Bingham fully concurred and Lord 
Steyn concurred as a second option, has the merit that it is firmly based in existing 
policy on hearsay, as well as being conceptually simple and fair: ‘the requirements 
for a rational law are simplicity, certainty and fairness” The argument is that 
although out of court statements by defendants are generally excluded because 
of serious concerns over reliability, statements adverse to their maker are unlikely 
to be made falsely. We should therefore allow those statements not only against 
their maker, as at present, but also against any third party who is indirectly impli- 
cated by that statement. Out of court confessions that are intended directly to 
implicate a third party, even though adverse to their maker, should continue not 
to be admissible, because of the increased likelihood of false evidence: ‘there is a 
real risk that A will have had his own motives, and not merely a wish to clear his 
conscience, for casting blame on B?** This may include that A may be able to 





30 n 2 above, at [50]. 
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reduce the extent of his criminal responsibility by implicating a third party. As a 
further safeguard, the jury should only be allowed to use As self-implicating state- 
ment as evidence against B ifit is first convinced that A should be found guilty. So 
at the close of the prosecutions case, evidence would have been led by the prose- 
cution that B has a case to answer, but the jury should only give any weight to that 
evidence if it is first satisfied that it is of sufficient weight to prove the case against 
A. Under Lord Brown’s approach, there is no question that the jury is in effect 
being allowed to base its verdict on inadmissible evidence. 

Lord Browns rule also provides an answer to Lord Rodger’s argument that the 
jury's supposed powers are ‘incoherently selective? Although a law of criminal evi- 
dence based on principles of rational proof should encourage the admissibility of 
relevant evidence for consideration by the tribunal of fact, this is subject to a duty 
imposed on the tribunal of law to protect the defendant against evidence that, 
among other things, may carry an unacceptably high risk of being false. Lord 
Rodgers examples of statements by A about (1) B giving him the knife and (2) B 
giving him the heroin, both rest on A making exculpatory comments that 
directly implicate B. In addition, as in the case of Hayter, A might make an out 
of court statement in B's absence that was adverse to both A and B, and A might 
then decline to testify at trial. If As evidence were to be admitted against B, then B 
might fairly argue that he has not received a fair trial, since he has at no point had 
the opportunity to challenge A on his statement against him. That situation does 
not arise if we do not allow As statement against B to be admitted. 


CONCLUSION 


The general approach of the House of Lords for at least forty years has been to 
avoid making minor amendments to the rule against hearsay: If we extend the 
law it must be by the development and application of fundamental principles. 
We cannot introduce arbitrary conditions or limitations: that must be left to leg- 
islation?” This approach was also accepted by Lord Bridge in Blastland.*° The Law 
Commission’ 1997 report on criminal hearsay proposed that a hearsay admission 
should remain only as evidence against the person who made it,” and Parliament 
subsequently provided, in Part 11 of the Criminal Justice Act 2003 (CJA), that any 
rule of law relating to the admissibility of confessions or mixed statements in 
criminal proceedings’ is preserved.** Lord Rodger suggests that these three con- 
servative lines of approach, by the House of Lords, Law Commission and Parlia- 
ment, provide a strong argument for not making minor amendments to the 
hearsay rules on confession evidence, even if this means that occasionally people 
who may well be guilty come to be protected by lacunae in those rules. It is, he 
suggests, for Parliament and not the courts to modify the law on hearsay in the 
public interest. But this approach would mean in effect that the law would be 





35 Myers v Director of Public Prosecutions [1965] AC 1001, 1021 at [E] (Lord Reid). 
36 Rv Blastland [1986] 1 AC 41, 52at [H] (Lord Bridge). 
37 Evidence in Criminal Proceedings: Hearsay and Related Topics (Law Commission Report No 245, 1997) at 
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38 CJA, s 118(1)(5). 
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prepared to protect those who may be guilty, not because evidence should be 
excluded because of concerns over reliability or relevance, or to protect some 
other social goal,” but simply because the accused happens to fall into a gap in a 
set of rules. The majority opinion in Hayter allows us to close one such gap. Lord 
Brown's is therefore surely the correct, decision, in that it provides a method that is 
reasonably simple and fair. It seeks to reinforce the rule against hearsay as a protec- 
tion for the innocent rather than a shield for the guilty. In order to protect the 
accused from out of court statements that carry an unacceptably high risk of being 
false, it requires both that the primary purpose of the statement should be to incri- 
minate its maker, and that the jury should be so persuaded of the reliability of 
the statement that they should be prepared to convict solely on the basis of that 
statement. 

Hayter also highlights a peculiarity of the reform of criminal hearsay under Part 
11 of the CJA. Although the Law Commission recommended the codification of 
criminal hearsay, including maintaining the rules on out of court confessions as of 
1997, Parliament chose instead to enact a ‘preservation’ of a number of common 
law categories, including out of court confessions.”° The correct interpretation of 
‘preserve’ would appear to be that these pre-existing exceptions are merely 
described, and continue to subsist at common law.“ A date has yet to be set at 
which Part 11 will come into force, but it would appear that even when it does 
come into force, Parliament has left the courts free to continue to develop the 
rules on the admissibility of confessions. 


Limitation Periods and the Theory of Unjust Enrichment 


James Edelman* 





The recent decision of the Court of Appeal in Commissioners of Inland Revenue v 
Deutsche Morgan Grenfell Group Plt (‘Deutsche Morgat) is a potential landmark for 
the law of unjust enrichment. The decision concerned the operation of section 
32(1)(c) of the Limitation Act 1980. Leave to appeal has been granted by the House 
of Lords. There are two important issues at stake. The first is an understanding of 
the scope of s32(1)(c) of the Limitation Act which allows extension of limitation 
periods in cases where relief is sought from the consequences of a mistake. If (as 
this note advocates) the House of Lords rejects the Court of Appeals approach to 
that section, the theory underlying the law of unjust enrichment might need to be 
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reconsidered. This will test the dominant English theory of unjust enrichment 
that has prevailed since 1991.? 


A. The decision in Deutsche Morgan 


In October 1993, February 1995 and January 1996 Deutsche Morgan Group (DMG) 
made payments of income tax under the Income and Corporation Taxes Act 
1988 (ICTA). Section 247 of ICTA provided that if a dividend was paid by a 
United Kingdom subsidiary to its United Kingdom parent corporation, the sub- 
sidiary could make a group income election for exemption from Advance Cor- 
poration Tax. DMG was a subsidiary of a German parent so it was unable to 
make an election. Although DMG ultimately set off its payment of Advance Cor- 
poration Tax against a mainstream corporation tax liability, the effect of the 
absence of an election was that it paid the tax earlier than otherwise would have 
been required. 

In March 2001, the European Court of Justice delivered its decision in the 
joined cases of Metallgesellschaft Ltd v Inland Revenue Commissioners and Attorney Gen- 
eral and Hoechst AG v Inland Revenue and Attorney General? The European Court of 
Justice held that the group income election provisions of ICTA unlawfully discri- 
minated between parents of companies resident in the United Kingdom and 
other member States and contravened freedom of establishment provisions in 
the EC Treaty.* The decision generated many domestic actions by subsidiaries 
with parent companies in member states. The actions were organised within a 
Group Litigation Order.” One action was by DMG for restitution of the use value 
(interest) of the money for the period for which it would have deferred payment 
to the Revenue. 

The Commissioners of Inland Revenue resisted Deutsche Morgans claim 
arguing that it was time-barred. In relation to the 1995 and 1996 payments, a 
majority of the Court of Appeal held that the claim was made when the claim 
form was issued (October 2000) and therefore within the 6 year time limitation 
for actions in unjust enrichment. The heart of the case concerned the 1993 pay- 
ment. More than 6 years from the period of deferred payment had expired when 
the claim was brought in October 2000. However, DMG argued that its claim fell 
within an extension period in the Limitation Act because it was seeking relief from 
the consequences of a mistake. DMG relied upon the decision of the House of 
Lords in Kleinwort Benson v Lincoln City Council’ which recognised that in cases of 
mistake of law time did not begin to run under the Limitation Act until the mistake 
could be discovered. The Commissioners argued that DMG’ only claim was for 
restitution of a payment pursuant to an unlawful exaction of tax (a restitutionary 
claim recognised by the House of Lords in Woolwich Equitable Building Society v 











2 Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548, 

3 C-397/98 and C-410/98 [2001] STC 452. 

4 Article 52 (now article 43) of the EC Treaty. 

5 Civil Procedure Rules, rules 19.11 to 19.15. 

6 [2005] EWCA Civ 78, [238]-[248] (Jonathan Parker LJ), [250] (Rix LJ). It was common ground that 
an action in unjust enrichment fell within the 6 year limitation for ‘simple contract’ ((2)). 

7 [1999] 2 AC 349, 
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Inland Revenue Commissioners®) and that it was not possible to bring an alternative 
action based on mistake of law. Therefore, they argued that the extended limita- 
tion period was unavailable because this was not an action involving relief from 
the consequences of a mistake. 

The trial judge rejected the argument of the Commissioners but the Court of 
Appeal unanimously accepted it. In the leading judgment on this central issue, 
Jonathan Parker LJ (with whom Rix LJ concurred) conducted an extraordinarily 
detailed and minute analysis of the House of Lords decisions in Kleinwort Benson 
and Woolwich,’ particularly a passage in Lord Goff’s leading speech in Woolwich in 
which his Lordship spoke of the mistake of law rule having “no application where 
the remedy arises not from the error on the part of the taxpayer, but from the 
unlawful nature of the demand by the revenue”? The conclusion reached was 
that Lord Goff had intended that where a payment was made pursuant to an 
unlawful exaction of tax, the extended limitation period was unavailable because 
a claim could not be brought for mistake of law.” 

This note makes two points in relation to the decision of the Court of Appeal. 
The first is it is an error to consider a claim for unjust enrichment brought on the 
basis of mistake as competing’ with a claim for unjust enrichment brought on the 
basis of an ultra vires demand. Both are claims for unjust enrichment and both 
should allow an extended limitation period. The second point relates to the nature 
of unjust enrichment. The trial judge found that although DMG should have been 
entitled to a group election, the European Court of Justice had not invalidated the 
entire scheme for Advance Corporation Tax and the tax was still valid and owing 
when it was demanded.” Although the Court of Appeal rejected this argument” 
it raises the question of the theoretical basis of a claim for unjust enrichment. 


B. Unjust enrichment and the Limitation Act 1980 


The trial judge and the Court of Appeal considered the speeches of Lord Goff in 
Woolwich and in Kleinwort Benson in extraordinary detail. The trial judge con- 
cluded that Lord Goff’s intention was that actions based on mistake and the Wool- 
wich principle would be concurrently available. The Court of Appeal disagreed. 
There are three problems with the approach of the Court of Appeal. First, 
whether these supposedly different actions were concurrently available was not 
an issue before Lord Goff in either Kleinwort Benson or in Woolwich. To the extent 
that his Lordship’s ‘intention?’ is relevant, it can only be ascertained by inferences 
from ambiguous passages which related to issues other than the one before the 
court. Secondly, despite Buxton LJ warning against treating Lord Goff’ 
speeches. . .as if they were statutes’ he nevertheless came very close to doing so, 
even saying that Lord Goff had intended to set out the whole of this area of law 





8 [1993] AC 70. 
9 [2005] EWCA Civ 78, [57]-[69], [78]-[104] (Jonathan Parker 1J). 
10 [2005] EWCA Civ 78, [194]-[228] (Jonathan Parker LJ), [273] (Buxton LJ); quoting [1993] AC 70, 
176. 
11 [2005] EWCA Civ 78, [208]. 
12 Deutsche Morgan Grenfell Group Ple v Commissioners of Inland Revenue [2003] EWHC 1779, [25]. 
13 [2005] EWCA Civ 78, [230]-[231]. 
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in effectively canonical terms’.* Thirdly, Lord Goff recognised in both Woolwich? 
and Kleinwort Benson that the actions were for unjust enrichment. Although they 
involve different considerations, they are not different actions. The difference 
between mistake and the Woolwich principle is not a competition between causes 
of action. Both are ways of establishing the same action for unjust enrichment. 
Not only is there no reason why one way of establishing unjust enrichment should 
exclude another but one must immediately doubt whether section 32(1)(c) of the 
Limitation Act 1980 requires any difference in limitation period depending on 
which of the two ways of establishing unjust enrichment is chosen. It does not. 
Section 32(1)(c) provides as follows: 


Postponement of limitation period in case of fraud, concealment or 
mistake 


(1). ..where in the case of any action for which a period of limitation is pre- 
scribed by 
this Act, either 


(a) the action is based upon fraud of the defendant; or 

(b) any fact relevant to the plaintiff’s right of action has been deliberately 
concealed from him by the defendant; or 

(c) the action is for relief from the consequences of a mistake, 


the period of limitation shall not begin to run until the plaintiff has discov- 
ered the fraud, concealment or mistake (as the case may be) or could with 
reasonable diligence have discovered it. 


As discussed above, the premiss of the Court of Appeal was that if DMG relied 
upon the Woolwich principle then s32(1)(c) would not apply, but if DMG relied 
upon mistake of law then it would. This is supported by two previous decisions 
not cited in Deutsche Morgan. Both decisions suggested, with little argument, that 
a mistake must be ‘an element of the cause of action” for s32(1)(c) to apply. Yet 
there is nothing in the section 32(1)(c) which warrants a requirement that mistake 
be an element of the cause of action. The section merely refers to relief from the 
consequences of a mistake. 

Such a requirement is also contrary to the history of section 32. Section 32(1)(c) 
had its genesis in the Limitation Act 1939 (UK) section 26. That, in turn, was the 
result of the adoption by Parliament of the recommendations of the 5™ Interim 
Report of the Law Revision Committee, under the Chairmanship of Lord 
Wright.”* In recommending change, the Law Revision Committee observed that 
an anomaly had developed between equity and common law. At common law, 
statutory time limits always ran from the date of the cause of action. In equity, if a 





14 [2005] EWCA Civ 78, [265]. 

15 [1993] AC 70, 197. 

16 [1999] 2 AC 349, 385. 

17 Phillips-Higgins v Harper [1954] 1 QB 411; Malkin v Birmingham City Council Unreported, Court of 
Appeal, 12 January 2000. See also Law Commission, Limitation of Actions, Report No 270 (Lon- 
don: HMSO, 2001) 32, fn 171. 

18 See House of Commons, Parliamentary Debates Vol 343 (London: HMSO, 1939) 487. 
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delay in bringing the action was due to a mistake or fraud, time only ran from the 
date the mistake or fraud was discovered or could with reasonable diligence have. 
been discovered.” 

The equity cases which extended the statutory limitation period never insisted 
that the mistake or fraud be an element of the cause of action. For example, in 
Denys v Shuckburgh”® neither the claimant nor the defendant realised that an inter- 
est in Yorkshire lead mines, which previously-had been held on trust for the defen- 
dant, had passed to the claimant. For more than the statutory 6 years the 
defendant continued to receive income from the mines. The claimant sued for an 
account of those receipts. The bill was not based upon a mistaken payment by the 
claimant. It was for an account of the receipts by the defendant from the man- 
ager.” But because the claimants mistaken omission had allowed those receipts, 
the Court of Exchequer proceeded on the basis that the extended limitation per- 
iod could apply (although the extension was ultimately denied because the clai- 
mant had had the means of discovering his mistake).** 

After observing the differences between the approach at common law and 
equity, the Law Revision Committee proposed that “in all cases in which relief 
is sought from the consequences of a mistake, the equitable rule should prevail”, 
referring to several of these equity cases.** The words used by the Law Revision 
Committee (“relief . .from the consequences of a mistake”) were duplicated in 
the 1939 Act and the 1980 Act. To confine s32(1)(c) to causes of action which have 
mistake as one of their elements would be contrary to the provision’s history. 

A construction of s32(1)(c) that does not require mistake to be an element of the 
cause of action also avoids anomalous results. In the first instance decision in Phil- 
lips-Higgins v Harper,” Pearson J held (contrary to Denys v Shuckburgh) that an 
action for recovery of an amount mistakenly underpaid to the claimant was con- 
tractual. As mistake was not an element of the cause of action, the limitation per- 
iod could not be extended. If this is correct it means that an action to recover an 
overpayment falls within s32(1)(c) but an action to recover an amount underpaid 
does not. A second anomalous result could also arise on the Court of Appeals 
approach. Suppose a wholesaler is subject to a new government tax. A retailer 
pays the new tax to the wholesaler. After the limitation period expires, a judicial 
decision finds that the tax is invalid. The retailer who has paid by mistake can 
probably recover from the wholesaler. But on the approach of the Court of 
Appeal in Deutsche Morgan the wholesaler cannot recover from the Government. 











19 Brooksbank v Smith (1836) 2 Y & C Ex 58, 60; 160 ER. 311, 311. 

20 (1840) 4 Y & C Ex 42; 160 ER 912. Cited with approval in Baker v Courage [1910] 1 KB 56, 63-64. 

21 The House of Lords recently held that such an equitable claim is not even a claim in unjust enrich- 
ment: Foskett v McKeown [2001] 1 AC 102, 110 (Lord Browne-Wilkinson) 115 (Lord Hoffmann) 127 
(Lord Millett). Cf P Birks Unjust Enrichment (Oxford: OUP, 2003 2"4 edition) 35. 

22 (1840) 4 Y & C Ex 42, 53; 160 ER 912, 916. 

23 Law Revision Committee, 5 Interim Report (Statutes of Limitation) (London: HMSO, 1936) 32. 
See also the recommendation at 43. 

24 Law Revision Committee, 5" Interim Report (Statutes of Limitation) (London: HMSO, 1936) 32. 
See Re Blake [1932] 1 Ch 54, 62; Baker v Courage [1910] 1 KB 56, 63; 

25 [1954] 1 QB 411. Cf Re Diplock [1948] Ch 465, 514-516; G Jones (ed) Gof and Jones The Law of Restitu- 
tion (London: Sweet & Maxwell, 2002, 6™ edition) 865-866; F Rose “Lapse of Time: Limitation” in 
P Birks and F Rose Lessons of the Swaps Litigation (London: LLP, 2000) 348, 377-378. 

26 Roxborough v Rothmans of Pall Mall Ltd (2001) 208 CLR 516. 
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This second anomaly also defeats one of the purposes of the Limitation Act. On 2 
February 1939, in debate during the second reading of the Limitation Bill 1939 (the 
forerunner to the Limitation Act 1980) it was said that “all litigants should be alike 
before the law, and that there should be no preference for the Crown, for munici- 
palities or for anyone else”. The Solicitor General, who introduced the Bill, was 
asked why, in provisions of the Bill unrelated to the predecessor to s32(1)(c), the 
Crown was exempted from limitation restrictions in an action for recovery of 
taxes or duties. He responded that this was because those periods were prescribed 
in other Acts.” 

Although the words of the legislation, history and principle all demonstrate 
that a mistake need not be an element of the cause of action, the mistake must still 
be causally significant to the relief sought. It is not sufficient that a claimant's mis- 
take prevented him from seeking relief; the reason for the action (relief sought) 
must be a consequence of the claimant’ mistake. For example, where an employer 
negligently causes injury to an employee but medical science is not sufficiently 
advanced to discover the injury, time will run from the date of the injury not 
the date of discovery of the claim.” The compensation sought (‘relief’) is for the 
employee's injury and not the consequence of a mistake. The older cases also took 
this strict approach: whatever the form of action, where the “gist of the action” was 
the misconduct of the defendant rather than the claimants mistake, the limitation 
period would not be extended.” It is the facts that are to be characterised. 

Once this approach to s32(1)(c) is applied to the facts of Deutsche Morgan, it is 
plain that DMG should have been entitled to the extended limitation period. 
DMGs act of paying the tax in 1993 was the consequence of its mistake. The relief 
sought (restitution) arose from that consequence whether pleaded as unjust 
enrichment for mistake or unjust enrichment arising from an unlawful exaction 
of tax (the Woolwich principle). The trial judge held that DMG'’s mistake was not 
discovered until March 2001 when the ECJ delivered its judgment.*° On appeal, 
Jonathan Parker LJ agreed.” Rix LJ”? (with whom Buxton LJ agreed on this 
issue”) queried whether the time should begin to run when DMG had doubts 
about the validity of the election provisions.** But the time begins to run from 
discoverability of the mistake (‘means of knowing the truth’) not when a 
claimant might have doubts. When DMG commenced its action on 13 October 
2000 (anticipating the decision of the ECJ}, the limitation period had not 
even begun. 


27 House of Commons, Parliamentary Debates, Vol 343 (London: HMSO, 1939) 494. 

28 Cartledge v E Jopling & Sons Ltd [1963] AC 758. 

29 Howell v Young (1826) 5 B & C 259, 263, 266—267; 108 ER 97, 99-100. 

30 Deutsche Morgan Grenfell Group Plc v Commissioners of Inland Revenue [2003] EWHC 1779, [30]. 

31 [2005] EWCA Civ 78, [234]. 

32 [2005] EWCA Civ 78, [262]. 

33 [2005] EWCA Civ 78, [279]-[284]. 

34 Applying the remarks of Lord Hope in Kleinwort Benson v Lincoln City Council [1999] 2 AC 349, 408~ 
412. 

35 Law Revision Committee, 5 Interim Report (Statutes of Limitation) (London: HMSO, 1936) 32; 
Re Blake [1932] 1 Ch 54, 62; Baker v Courage [1910] 1 KB 56, 63. 
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C. The nature of a claim for unjust enrichment 


If the Court of Appeal had accepted that the Limitation Act 1980 was not a defence 
to the claims in Deutsche Morgan, it may have confronted a fundamental issue con- 
cerning the theory underlying an action for unjust enrichment. 

Following the demise of the implied contract fiction and its replacement with 
unjust enrichment,*® English law lacked a theory to explain liability to make res- 
titution of the value of a benefit received. The groundbreaking work of Peter Birks 
in 1985, building on the foundations of Goff and Jones,” explained that unjust 
enrichment was a substantive category of private law and provided an underlying 
theory.” Birks drew from three extraordinary 18th century English jurists (Lord 
Mansfield,” Sir William Blackstone,‘ and Sir William Evans“) and proposed an 
approach to unjust enrichment that required a positive reason or ‘unjust factor” to 
show that an enrichment, received at the expense of another, was unjust.* Exam- 
ples of unjust factors had been given by Lord Mansfield in Moses v Macferlan:** 
‘money paid by mistake; or on a consideration which happens to fail; or for money 
got through imposition, (express, or implied;) or extortion; or oppression; or an 
undue advantage taken of the plaintiffs situation’. To these, Birks added several 
others, including ‘policy reasons’ such as the principle that taxes will not be exacted 
without lawful authority.” 

A second, competing, theory of unjust enrichment is the civilian theory of 
unjustified enrichment.”* It is most clearly reflected in German and French law 
although it is also part of Canadian law.’ The civilian theory has no need for a 
positive reason (unjust factor) to show that an enrichment is unjustified. Instead, 
the focus is upon whether there is a juristic reason or basis for retention of the 





36 As to the history of this demise see D Ibbetson A Historical Introduction to the Law of Obligations 
(Oxford: OUP, 1999) 284-293. Cf S Hedley “Ten Questions for Unjust Enrichment Theorists’ 
[1997] 3 Web JCLL 

37 The magisterial first edition of Goff and Jones in 1966 saw unjust enrichment as a ‘principle’ rather 
than a substantive category of law: R Goff and G Jones The Law of Restitution (London: Sweet & 
Maxwell, 1966) 4. 

38 P Birks An Introduction to the Law of Restitution (Oxford: Oxford University Press, 1985). 

39 Moses v Macferlan (1760) 2 Burr 1005; 97 ER 676. 

40 W Blackstone Commentaries on the Laws of England (Oxford: Oxford University Press, 1768, volume 
3) 62; reproduced in W Blackstone Commentaries on the Laws of England (Chicago: The University of 
Chicago Press, 1979) 62. 

41 W Evans ‘An Essay on the Action for Money Had and Received’ in W Evans Essays: On the Action for 
Money Had and Received, on the Law of Insurances and on the Law of Bills of Exchange and Promissory Notes 
(Liverpool: Merrit & Wright,1802); reprinted in [1998] RLR 1. 

42, P Birks An Introduction to the Law of Restitution (Oxford: Oxford University Press, 1989 rev ed) 99. 

43 Other issues are whether the defendant is enriched, whether the enrichment is at the claimant's 
expense and whether any defences are available: P Birks An Introduction to the Law of Restitution 

. (Oxford: Oxford University Press, 1989 rev ed) 21. 

44 (1760) 2 Burr 1005, 1012; 97 ER 676, 681. 

45 P Birks An Introduction to the Law of Restitution (Oxford: Oxford University Press, 1989 rev ed) 294— 
295. 

46 R Zimmerman ‘Unjustified Enrichment’ (1995) 15 OJLS 403. 

47 Garland v Enbridge Gas Distribution Inc (2004) 237 DLR. (4th) 385; Pacific National Investments Ltd v 
Victoria (City) [2004] SCC 75 cases which re-interpreted remarks from Rathwell v. Rathwell [1978] 2 
SCR 436 and Pettkus v Becker [1980] 2 SCR. 834. 
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enrichment, such as a contract, gift or trust. Section 812(1) of the German Civil 
Code (Bürgerliches Gesetzbuch) provides:** 


He who obtains something through someone else’s performance or in another way 
at his expense without a legal cause, is obliged to make restitution to the other. This 
obligation arises also where the legal cause later disappears or where the result con- 
templated by the legal transaction is not attained. 


In a simple case of a payment by mistake, the question is not whether the payer 
was mistaken (the unjust factor) but whether the payment was made as a result of 
a valid contract, trust, gift or other valid basis. 

The first (unjust factors) theory has been adopted obiter dicta many times in 
English law." In Woolwich, Lord Goff said that English law ‘might have developed 
so as to recognise a condictio indebiti [the civilian approach|—an action for the 
recovery of money on the ground that it was not due. But it did not do so’*° 
However, in his final book in 2003, Birks, accepting the arguments of the civilian 
scholar Sonja Meier,” said that English law had changed direction and had 
adopted the civilian theory.” Birks’ argument relied upon closed swaps cases in 
which courts had justified restitution simply upon the ground of the invalidity 
of the obligation rather than any unjust factor,” an approach which he said had 
not been explicitly rejected in Kleinwort Benson.** 

Against the heavy weight of judicial obiter dicta, support for the existence of the 
civilian theory in English law might also be seen from the leading case in which 
the law of unjust enrichment was explicitly recognised and the implied contract 
fiction wholly banished: Lipkin Gorman v Karpnale Ltd” In that case a partner of a 
firm of solicitors withdrew funds from a client account and gambled them at the 
Playboy Club. The House of Lords held that the Playboy Club was unjustly 
enriched at the expense of the firm. Andrew Burrows has suggested that the 
unjust factor in that case was ‘ignorance’ (ie the absence of knowledge that money 
in which the firm had proprietary rights was being gambled at the Playboy 











48 For an excellent discussion of this provision see T Krebs Restitution at the Crossroads: A Comparative 
study (London: Cavendish, 2001) Chapter 11. See also Article 1235 of the French Code Civil, repetition 
de Vindu (‘recovery of what is not due’). 

49 Brennan v Brighton BC, The Times, 15 May 1997 (Sir Christopher Slade); Portman Building Society v 
Hamlyn Taylor Neck (a firm) [1998] 4 All ER 202, 206 (Millett LJ); Banque Financière de la Cité v Parc 
(Battersea) Ltd [1999] 1 AC 221, 227 (Lord Steyn), 234 (Lord Hoffmann); Lloyds Bank ple v Independent 
Insurance Co Ltd [2000] 1 QB 110, 123 (Waller LJ); Cressman v Coys of Kensington (Sales) Ltd [2004] 
EWCA Civ 47; [2004] 1 WLR. 2775, 2785-2786 [22] (Mance LJ); Niru Battery Manufacturing Co v 
Milestone Trading Ltd (No 2) [2004] EWCA Civ 487, [28], [41] (Clarke LJ); Filby v Mortgage Express 
(No 2) Ltd [2004] EWCA Civ 759, [44]-[62] (May LJ). 

50 [1993] AC 70, 172. See also Banque Financiere de la Cité v Parc (Battersea) Ltd [1999] 1 AC 221, 227 (Lord 
Steyn). 

51 S Mae ‘Restitution after executed void contracts’ in P Birks and F Rose (eds) Lessons of the Swaps 
Litigation (London: LLP, 2000) 168. See also R Zimmerman ‘Unjustified Enrichment’ (1995) 15 
OJLS 403 at 416 ‘it is hardly conceivable that an English system engaged with the task of rationally 
reorganizing its law of unjustified enrichment should take its lead from English jurisprudence’. 

§2 P Birks Unjust Enrichment (Oxford: OUP, 2003). 

53 Kleinwort Benson Ltd v Sandwell BC [1994] 4 All ER 890; Guinness Mahon & Co Ltd v Kensington & 
Chelsea Royal London BC [1999] QB 215. 

54 P Birks Unjust Enrichment (Oxford: OUP, 2003) 110, 112. 

55 [1991] 2 AC 548. 
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Club).*¢ But in the leading speeches in Lipkin Gorman neither Lord Goff nor Lord 
Templeman referred to any unjust factor and no case has recognised ignorance as 
an unjust factor. For the same reason, Robert Stevens has argued that the recent 
speech of Lord Nicholls (with which Lord Walker agreed) in Criterion Properties Ple 
v Stratford UK Properties Llc’ implicitly supports the civilian approach.* 

The relevance of these competing theories of unjust enrichment to Deutsche 
Morgan arises from the trial judges finding that the decision of the European 
Court of Justice in Metallgesellschaft meant only that the election provisions of 
ICTA should have extended to DMG and did not affect the validity of the 
Advance Corporation Tax in EC law. On this interpretation, DMG’ mistake did 
not relate to its liability for the Advance Corporation Tax (which was unaffected 
by the EC] decision) but only to its entitlement to apply for an exemption. Appli- 
cation of the unjust factor theory to these facts suggested, as the trial judge found, 
that DMG were entitled to restitution. The Revenue’ enrichment was unjust 
because if DMG had known of the true legal position it would have made group 
income elections and the Revenue would not have had the benefit of the use of 
the funds.” On the other hand, if the civilian theory of unjust enrichment had 
been applied in Deutsche Morgan the claim might have failed. As the Advance Cor- 
poration Tax was not invalidated, the Revenue could not be said to be unjustly 
enriched: à payment made to discharge a valid obligation cannot be said to lack a 
sufficient legal basis’®° For this reason, Birks condemned the decision of the trial 
judge 

But although the two theories seem to point starkly to different conclusions, 
there are three ways they might still lead to the same result. First, on the approach 
of the Court of Appeal, which rejected the finding by the trial judge that the 
Advance Corporation Tax was valid in EC law (by interpreting the decision of 
the EC] in Metallgesellschaft to mean that the entire Advance Corporation Tax was 
invalid) DMG had no obligation to pay and was therefore entitled to restitution 
on either theory. Secondly, even if the finding of validity by the trial judge is not 
rejected, it might be re-expressed in the following way: the valid obligation to pay 
the Advance Corporation Tax did not exist at the time of the payment. In other 
words, because DMG were legally entitled to elect to defer payment, DMG’ 
valid obligation to pay coupled with its power to elect not to pay meant that there 
was no binding obligation at the time of payment. On this approach both theories 





56 A Burrows The Law of Restitution (London: Butterworths, 2003, 2"¢ edition) 191. This was pre- 
viously the view of Professor Birks: P Birks “The English recognition of unjust enrichment’ 
[1991] LMCLQ 473. 

57 [2004] UKHL 28; [2004] 1 WLR 1846, [4]. 

58 R Stevens “The Proper Scope of Knowing Receipt’ [2004] LMCLQ 421, 425. 

59 [2003] EWHC 1779, [25]. 

60 P Birks Unjust Enrichment (Oxford: OUP, 2003) 139. 

61 P Birks Unjust Enrichment (Oxford: OUP, 2003) 138. 

62 [2005] EWCA Civ 78, [231]. Although the questions before the EC] were confined to the validity of 
the election regime, there are passages in the ECJ decision that suggest that the entirety of the 
Advance Corporation Tax scheme was invalid: Metallgesellschaft Ltd v Inland Revenue Commissioners 
and Attorney General and Hoechst AG v Inland Revenue and Attorney General C-397/98 and C-410/98 
[2001] STC 452, [84] (cf [82] “the date of its premature payment”). See also the opinion of the Advo- 
cate General (12 September 2000) at [52]. 

63 By application for deferral, which should legally have succeeded. 
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again would mean that DMG had a right of restitution. Finally, even if the trial 
judges finding is wholly accepted, it is arguable that on the unjust factors theory 
the existence of a valid obligation to pay tax should prevent restitution just as it 
does on the civilian theory.* 

In conclusion the argument in this note was that section 32(1)(c) of the Limita- 
tion Act is available for any claim for unjust enrichment where the relief sought 
(restitution) arises as a consequence of the claimant’s mistake. It does not matter 
how the claim for unjust enrichment is pleaded; the issue is characterisation of the 
facts. Accepting this in Deutsche Morgan raises the fundamental question of the 
nature of unjust enrichment and its theoretical basis. There is no right answer to 
this question. A close analysis of Deutsche Morgan shows that the two competing 
theories may not even lead to different results; restitution should be awarded on 
either theory. But there is no doubt that a choice is essential for the understanding 
and development of the law of unjust enrichment. 





64 Barclays Bank Lid v WJ Simms Sons & Cooke (Southern) Ltd [1980] 1 QB 677 at 695; P Birks Unjust 
Enrichment (Oxford: OUP, 2003) 138. This would, however, be directly contrary to the ECJ deci- 
sion which found that there was an entitlement to be repaid the interest and rejected this argument 
at [106]. 


© The Modern Law Review Limited 2005 857 





REVIEW ARTICLE 





A Peculiarly British Protection of Human Rights? 
Alison L. Young* 





Conor Gearty, Principles of Human Rights Adjudication, Oxford: Oxford 
University Press, 2004, 262pp, hb £35.00. 


INTRODUCTION 


The Human Rights Act 1998 has generated a plethora of academic literature dis- 
cussing its desirability, the scope of its provisions and its impact upon both the 
common law and the constitution. As the commentary develops, the temptation 
to categorise debate as a battle between two distinct camps becomes irresistible. 
For Nicol, the conflict is fought between incorporationists and third-wave prota- 
gonists.' Incorporationists desire a full constitutional protection of rights, where 
the judiciary are empowered to overturn statutes that contravene Convention 
rights. Third-wave protagonists believe that human rights are better protected 
by a combination of parliamentary and legal protections. Whilst incorporationists 
regard the Human Rights Act as a step along the way to a full constitutional pro- 
tection of rights, third-wave protagonists regard the Human Rights Act as the 
finished product, where the respective roles of Parliament and the courts ensure 
an ideal protection of human rights. For Laws LJ, the Human Rights Act straddles 
the boundary between parliamentary and constitutional sovereignty.” Those pre- 
ferring a model of parliamentary sovereignty advocate a more restrictive role for 
the courts, whereas those preferring a model of constitutional sovereignty defend 
greater judicial activism in the protection of human rights. The battlefield on 
which these conflicts are fought surrounds the respective roles of sections 3 and 
4 of the Human Rights Act. Incorporationists and supporters of constitutional 
sovereignty advocate a wide use of section 3(1): courts should only issue declara- 
tions of incompatibility as a measure of last resort. Third-wave protagonists and 
defenders of parliamentary sovereignty advocate a narrow interpretation of sec- 
tion 3(1) with a correspondingly greater use of declarations of incompatibility 
under section 4. 





*Alison L. Young, Hertford College, Oxford. The author wishes to thank Nick Barber, Alan Bogg, 
Aileen Kavanagh and the anonymous reviewer for their very helpful comments on previous drafts. 
Responsibility for errors remains that of the author alone. 


1 D. Nicol, Are Convention Rights a No-Go Zone for Parliament? [2002] PL 438, 438. 

2 International Transport Roth GmbH v Secretary of State for the Home Department [2003] QB 728, 759—760, 
[2002] EWCA Civ 158, [71]~[72]. 

3 Section 3(1) requires primary legislation to be read and given effect, so far as possible, in a manner 
compatible with Convention rights. Where a Convention-compatible interpretation is not possi- 
ble, section 4 enables the High Court and above to issue a declaration of incompatibility. 
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In turn, the two camps rely upon different interpretations of democracy and the 
nature of human rights. A paradigmatic incorporationist advocates a rights—based 
theory of democracy, where a constitutional protection of rights is needed to avoid 
the tyranny of the majority.* Human rights, as expressed in the Convention, are 
non-contestable and fundamental. As such, a judicial protection of human rights 
is not evidence of judicial sovereignty, but of the sovereignty of fundamental prin- 
ciples; principles that are so fundamental that they either override, or found 
democracy. A paradigmatic third-wave protagonist is wary of the anti-democratic 
nature of a constitutional protection of rights.” Human rights are regarded as con- 
testable; it is reasonable to disagree about the scope of a right or its application to a 
particular set of circumstances. Hence a constitutional protection of rights may 
merely substitute the tyranny of the majority for the tyranny of the judiciary. 

Gearty’s Principles of Human Rights Adjudication is firmly ensconced in the third- 
wave/parliamentary sovereignty camp. This is unsurprising given Gearty’s 
acknowledged opposition to the legal incorporation of a Bill of Rights (p v) 
What is more difficult to ascertain, however, is the extent of his support for the 
Human Rights Act. On the one hand, Gearty argues that his interpretation of its 
provisions is based upon an account of the Act's constitutional, institutional and 
political context’ with the aim of providing practical guidance to the judiciary 
(pp 3-4). Much of the book is dedicated to analysing decisions of the English 
courts and the European Court of Human Rights. It can be difficult to ascertain 
whether Gearty’s principles of adjudication are descriptions of judicial practice, or 
normative principles justified, at least in part, by their judicial pedigree. 

If we are to understand Gearty’s principles of adjudication as an account of how 
the judiciary ought to act, further confusion arises as to whether his account is 
peculiar to the constitutional, institutional and political context of the British 
constitution. Gearty would appear to believe that he is establishing stronger nor- 
mative foundations, arguing that 


[p]roperly understood, the [Human Rights] Act is a brilliant reconciliation of two 
apparent opposites, a particularly British solution to a contemporary dilemma which, 
if it can be proved to work, could be as successfully exported to other jurisdictions as 
the common law and civil liberties were during previous golden ages. (p 7) 


Moreover, he devotes an entire chapter of his book to a discussion of the norma- 
tive foundations of his principles of adjudication; here he remains critical of 
rights~based models of democracy (pp 8—13), sceptical of the universal nature of 
human rights (pp 13-21), and supportive of parliamentary supremacy (pp 21-30). 

Gearty appears, therefore, to have three aims: to give an account of the Human 
Rights Act that provides clear practical guidelines to the judiciary, which is based 
upon the foundations of the United Kingdoms constitutional settlement and 





4 Nicol, n1 above, 438. 

5 ibid 439. 

6 All references in round brackets are to C. Gearty, Principles of Human Rights Adjudication (Oxford: 
Oxford University Press, 2004). For evidence of Gearty’s criticisms of Bills of Rights, see K. D. 
Ewing and C. A. Gearty Freedom UnderThatcher (Oxford: Clarendon Press, 1990). 
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which is also justified by a proper understanding of democracy and human rights. 
It will be argued, however, that there are weaknesses in his account. First, Gearty’s 
guidelines are insufficiently precise: even if the guidelines are followed stringently 
there is the risk that the outcome will not strike the balance between section 3 and 
section 4 in the desired manner. Secondly, Gearty glosses over potential weak- 
nesses in the normative foundations of his theory. This is not to challenge the 
validity of his project, but it does suggest that further work is needed to provide 
a complete ‘third-wave’ account of the Human Rights Act that does not rely upon 
the peculiar nature of the United Kingdoms constitution. 


IN PRAISE OF THE HUMAN RIGHTS ACT 


Gearty’s support of the Human Rights Act is based upon a delicate balance of the 
three principles of judicial activism — civil liberties, legality and human dignity — 
and the three aspirations of institutional competence, analytical coherence and 
proportionate interference. The first two principles of judicial activism are nar- 
rowly defined. The principle of civil liberties consists of the right to vote, freedom 
of expression and freedom of assembly. The principle of legality is not to be con- 
fused with, and is much narrower than, the rule of law. It merely ‘requires all offi- 
cial action in a democratic state to be positively authorised by law’ (p 60). The 
principle of human dignity, however, is wider and, consequently, harder to 
define. It extends beyond the traditional protection of human rights to incorpo- 
rate a ‘broader, more socialistic version of human dignity’ (p 88). 

Although the courts should be willing to intervene to protect civil liberties, 
legality and human dignity, it is important to ensure that, in their enthusiasm, 
they do not transgress the limits of their role. The aspiration of institutional com- 
petence aims to guarantee that the judiciary intervene only in those areas for 
which they are institutionally suited. They should be paddling in the shallow 
waters of legal principle, as opposed to floundering in the deep waters of public 
policy (pp 121-122). Consequently, courts should be reluctant to intervene to pro- 
tect Convention rights when reviewing legislation or executive actions in the 
field of economic and social policy and more willing to intervene when dealing 
with central principles of the Convention which do not have any countervailing 
resource allocation issues (p 142). 

In order to aid the courts when assessing the scope of their institutional com- 
petence, Gearty draws a distinction between judicial restraint and judicial defer- 
ence (pp 119-120). Judicial restraint derives from considerations of the separation 
of powers, recognising that there are certain areas that are unsuitable for interven- 
tion by the courts. In R (Pretty) v Director of Public Prosecutions,’ for example, the 
courts apparent reluctance to intervene in the controversial issues of euthanasia 
and assisted suicide is an example of judicial restraint. The judges were of the opi- 
nion that they were not best-placed to select from the differing opinions which 
had wide-ranging religious, social and ethical consequences. Judicial deference 





7 [2002] 1 AC 800, [2001] UKHL 61. 
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stems from the recognition of parliamentary legislative supremacy and the need 
to ensure that the judiciary do not trespass upon Parliament’ legislative role 
(pp 120-121). It occurs when courts defer to an expressed. view of the legislature 
on a particular issue (pp 142). 

The aspiration of proportionate intrusion requires the courts to be mindful of 
proposing radical changes to the status quo. Courts need to take a practical assess- 
ment, ensuring that their modifications in the name of the protection of Conven- 
tion rights do not cause more harm than good. In addition, courts should be 
reluctant to intrude beyond the scope of their proper institutional and constitu- 
tional role (pp 148 and 157). The aspiration of analytical coherence requires judg- 
ments to be intelligible (pp 176-185), particularly avoiding the traps of according 
predominance to substance over form (pp 185-191) or the temptations of ‘noble 
lies’ and other deceits; for example discovering implied waivers of rights in order 
to avoid protecting Convention rights where this would give rise to ‘inconvenient 
societal cost’ (pp 191-196). 

The account of the principles of judicial activism and the aspirations of institu- 
tional competence, analytical coherence and proportionate interference is focused 
upon legal sources. However, this does not mean that Gearty’s principles and 
aspirations are merely descriptive. Rather, legal sources are cited in order to illus- 
trate that these principles are part of our constitution and that, therefore, his inter- 
pretation of the Human Rights Act places it firmly within its historical and 
cultural context. So, for example, the development of the welfare state and the 
provision of legal rights to help those traditionally underprivileged in society — 
such as the homeless and homosexuals — are relied upon to illustrate how a broad 
interpretation of human dignity is part of the constitutional tradition of the Uni- 
ted Kingdom (pp 89-90). 

Gearty also argues that, in addition to providing the best understanding of the 
Human Rights Act, his principles of human rights adjudication reinforce democ- 
racy. Civil liberties are ‘best viewed as being concerned with those freedoms that 
are essential to the maintenance and fostering of our representative system of gov- 
ernment’ (p 34). The principle of legality reinforces democracy as it ‘requires that all 
legal authority come only from the elected branch, in other words the legislature’ 
(p 60). The principle of human dignity is complementary to and dependant upon 
a properly functioning democratic process’ (p 88). Consequently, Gearty’s inter- 
pretation of the Human Rights Act aims to cut through the oft-cited tension 
between the protection of human rights and democracy. A strong legal protection 
of human rights supports democracy because the rights protected are precisely 
those that are required in a representative democracy. 

Moreover, Gearty argues that his interpretation of the Human Rights Act is 
immune from traditional criticisms of human rights. This is because it is based 
upon principles of human rights law as opposed to an assessment of human rights 
per se. Human rights law recognises that rights conflict. Also, many human rights 
documents are either unenforceable, or, like the Human Rights Act itself, provide 
an opportunity for democratic will to override human rights. Consequently, 
Gearty argues that human rights law can be used to defend human rights without 
damaging democracy or requiring that one recognise human rights as universal, 
fundamental principles. 


© The Modern Law Review Limited 2005 861 


A Peculiarly British Protection of Human Rights? 











PRACTICAL GUIDANCE: DEFERENCE, RESTRAINT AND SECTION 
3(1) HUMAN RIGHTS ACT 1998 


Gearty argues that his principles provide clear guidance to the courts. To achieve 
this aim, they must enable the court to delineate clearly between the application 
of section 3(1) and section 4.8 The court intervenes more strongly to protect Con- 
vention rights when it utilises section 3(1). To interpret a statute in a manner com- 
patible with a Convention right ensures that the Convention right is legally 
protected. However, a declaration of incompatibility is a weaker intervention. 
The Convention right is not legally protected: instead, the courts indicate an 
incompatibility, but leave the decision to Parliament as to whether a statute should 
be modified to protect the right in question. 

Gearty has played a prominent role in the debate surrounding the interpreta- 
tion of section 3(1). He advocates that the range of possible interpretations for the 
purposes of section 3(1) stems from section 3(2)(b), which provides that section 
3(1) cannot affect the ‘validity, continuing operation or enforcement of any 
incompatible primary legislation’? In order to assess whether a particular interpre- 
tation does so, courts need to examine ‘[t]he plain words of the provision under 
scrutiny, the mischief at which it is aimed, the necessity of particular forms of 
interpretation to the achievement of its goals, and Parliament's intent in acting as 
it did’ (p 53). An interpretation which defeats the plain words of the provision, 
thwarts the mischief at which the statute is aimed, makes it impossible for the 
statute to achieve its goals, or damages Parliament’ intentions will affect the sta- 
tute’s validity, continuing operation or enforcement. Consequently, it is not a pos- 
sible interpretation for the purposes of section 3(1) and courts may only issue a 
declaration of incompatibility.’ Gearty states that this interpretation of section 
3(t) is very close to that advocated by Lord Nicholls in In re S” Here, Lord 
Nicholls argued that Convention-compatible interpretations were not possible 
where the interpretation ‘departs substantially from a fundamental feature of an 
Act of Parliament’, especially where the departure ‘has important practical reper- 
cussions which the court is not equipped to evaluate?” 

Legal developments following the publication of Principles of Human Rights 
Adjudication have already cast doubt on this analysis. In Ghaidan v Godin- 
Mendoza,* the House of Lords agreed that Convention-compatible interpreta- 





8 Seen 3 above. 

9 For a further discussion of this limit of Convention-compatible interpretations, see C. Gearty, 
‘Reconciling Parliamentary Democracy and Human Rights’ (2002) 11 LQR 248; cf G. Phillipson, 
‘(Mis)-reading Section 3 of the Human Rights Act’ (2003) 119 LQR 183 and Gearty’s response 
‘Revisiting Section 3(1) of the Human Rights Act’ (2003) 119 LOR 551. 

10 Kavanagh criticises the use of a distinction between interpretation and legislation, arguing instead 
for the need to distinguish between judicial and legislative law-making. Section 3 should be 
reserved for legitimate exercises of judicial law-making, with section 4 declarations being used 
when a Convention-compatible interpretation requires an exercise of law-making that is best left 
to the legislator. A. Kavanagh, “The Elusive Divide Between Interpretation and Legislation Under 
the Human Rights Act 1998’ (2004) 24 OJLS 259. 

11 In re S (Minors) (Care Order: Implementation of Care Plan) [2002] 2 AC 291, [2002] UKHL 10. 

12. ibid 313, [40], quoted in Gearty, at 54 

13 ibid. 

14 [2004] 3 WLR 113, [2004] UKHL 30. 
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tions are impossible where they contradict a fundamental feature of the legisla- 
tion,” or require the courts to take decisions for which they are not equipped, 
because of their exceedingly wide ramifications; ‘important practical repercus- 
sions’;"” or treatment of ‘issues of social policy which ought to be left to Parlia- 
ment and not decided by judges’. While Lord Nicholls’ guidelines in In re S were 
used in support, the court in Ghaidan was also concerned to advocate sparing use 
of section 4 declarations of incompatibility. Consequently, this decision has been 
interpreted as a shift towards a broader interpretation of section 3 (1).° This sits 
uneasily with Gearty’s desire to avoid too great a use of section 3(1) (pp 53-54 and 
pp 141—-145).*° Perhaps one lesson to draw from this is that Gearty’s guidelines are 
more malleable than they might appear. Concern over the clarity of Gearty’s 
guidelines deepens when we examine the interplay between his interpretation of 
section 3(1), the three principles of judicial activism and the aspiration of institu- 
tional competence. It will be recalled that the aspiration of institutional compe- 
tence is composed of the principles of judicial restraint and judicial deference. 
Courts exercise judicial restraint when interpreting the scope of a Convention 
right. Courts exercise judicial deference when ascertaining whether it is possible 
to read and give effect to the statute in a manner compatible with the Convention 
right. Courts maintain their institutional competence by not deciding matters of 
policy and by showing deference to Parliaments expressed views (pp 142-143). 
The three principles of judicial activism described above influence the scope of 
judicial restraint and judicial deference. Courts should be less willing to exercise 
judicial restraint when adjudicating on civil liberties and human dignity, or pro- 
tecting the principle of legality. The judiciary should also be less deferential when 
dealing with civil liberties, legality and human dignity.” 

An illustration of how these principles interrelate can be gleaned from Gearty’s 
examination of case law. For example, he criticises the judiciary in R (Pearson & 
Martinez) v Home Secretary” as having shown inappropriate restraint and defer- 
ence. The denial of the right to vote for convicted felons, found in section 3(1) 
Representation of the People Act 1983, was a challenge to a core component of 
civil liberties. Therefore, the courts should have been more active, as opposed to 
exercising restraint, and ought to have concluded that the statute breached Article 
3 ECHR (p 58). The judiciary also demonstrated great deference to Parliament 
when discussing the possibility of providing a Convention-compatible interpre- 








15 ibid 124, [33] per Lord Nicholls, 137, [67] per Lord Millett; 150, [115] per Lord Rodger. 

16 ibid 124, [34] per Lord Nicholls. 

17 ibid 150, [115] per Lord Rodger and 129, [49] per Lord Steyn. 

18 ibid 137, [65] per Lord Millett. 

19 D. Nicol, ‘Statutory Interpretation and Human Rights After Anderson [2004] PL 274. Cf A. Kava- 
nagh, ‘Statutory Interpretation and Human Rights After Anderson: A More Contextual Approach! 
[2004] PL 537. 

20 See also Gearty, n 9 above. 

21 Fora discussion of deference and its role under the Human Rights Act 1998, see Lord Steyn, ‘Defer- 
ence: a Tangled Story’ [2005] PL 346; J. Jowell, ‘Judicial Deference, Servility, Civility or Institu- 
tional Capacity’ [2003] PL 592; R. Clayton, Judicial Deference and “Democratic Dialogue”: The 
Legitimacy of Judicial Intervention under the Human Rights Act 1998’ [2004] PL 33; R. Edwards, 
‘Judicial deference under the Human Rights Act 1998’ (2002) 65 MLR. 859. 

22 [2001] EWHC 239 (Admin). 
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tation. Gearty argues that such deference was ‘misplaced’ because the case con- 
cerned a prime component of civil liberties (p 59). The inherent danger with this 
approach is that it may blur the distinction that Gearty wishes to maintain 
between judicial restraint and judicial deference. This then poses the risk that the 
courts do not provide an adequate protection of human rights: they might exer- 
cise both restraint and deference when a consideration of the principles of judicial 
activism would support judicial restraint, but need not require judicial deference. 
For example, if faced with a statute that appeared to limit freedom of expression 
to protect national security, as occurred for example in Rv Shayler,? Gearty 
would advocate judicial restraint (pp 57-8). The judiciary is not suited to assessing 
issues of national security and, consequently, the court should interpret the right 
to freedom of expression narrowly. Gearty would also advocate judicial deference 
here. Consequently, if the statute contradicts the now narrowly-defined Conven- 
tion right, the courts should nevertheless defer to the opinion of Parliament and 
be less inclined to construe the statute in a manner compatible with the Conven- 
tion right. The same argument is used to defer twice over: once when defining the 
right and again when the courts try to read and give effect to the statute in a man- 
ner compatible with the Convention right. 

The question arises whether Gearty’s constitutional theory requires courts to 
use the same factors to exercise both judicial restraint and judicial deference. If 
the court has already ascertained that it should interpret a Convention right nar- 
rowly, in order to ensure that it does not transgress the bounds of its institutional 
competence, is there a need for it to exercise deference as well? The courts will still 
need to ensure that any possible Convention-compatible interpretation does not 
transgress the boundaries of their institutional competence. However, it is argu- 
able that these boundaries will not be crossed by a court that has already exercised 
judicial restraint. The question turns upon the meaning of deference’ which 
appears to indicate that the limits imposed upon possible interpretations found 
in section 3(2)(b) can be applied more or less stringently. It is at least arguable that 
greater stringency is not required where courts have already exercised judicial 
restraint, unless the courts are faced with a range of possible Convention-compa- 
tible interpretations. When so faced, there is scope for judicial deference, which 
would require the courts to respect parliamentary legislative supremacy and 
choose the Convention-compatible interpretation that was closest to the will of 
Parliament expressed in the statute, or, if it were felt that even such a choice was 
beyond the scope of the competence of the court, to make a declaration of incom- 
patibility. To exercise judicial deference in other circumstances may mean that 
courts do not protect Convention rights when, according to Gearty’s theory, they 
have the institutional competence to do so, having already taken institutional 
competence into account when defining the Convention right. 

The confusion arises because of the thin nature of the distinction between judi- 
cial restraint and judicial deference. Gearty is right to recognise that the two are 
distinct. However, he fails fully to appreciate that the two apply at different stages 
of the application of section 3(1), Judicial restraint applies at the rights stage, when 





23 [2002] UKHL 11, [2003] 1 AC 247. 
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courts determine the scope of the Convention right in question. It is particularly 
noticeable when applying the non-absolute rights found in Articles 8—11 of the 
Convention. Judicial deference applies at the interpretation stage, when courts 
are assessing whether the statute can be read in a manner compatible with the 
Convention right once defined. Gearty argues that courts should exercise judicial 
deference in order to respect the will of Parliament. However, his interpretation 
of section 3(2)(b) also ensures that courts respect the will of Parliament by pre- 
venting Convention-compatible interpretations that affect the statute's validity, 
continuing operation or enforcement. When faced with a Convention right that 
requires a balancing of complex policy issues, the court is urged to exercise judi- 
cial restraint, deferring to the will of Parliament when interpreting the scope of 
the right. However, if the same facts encourage the court to exercise judicial defer- 
ence, deferring to the will of Parliament when seeking a Convention-compatible 
interpretation, a logical mistake is made. Courts use the same factors to defer 
twice over, meaning that courts applying Gearty’s principles of adjudication may 
provide less protection to Convention rights than he would advocate.” 


‘HUMAN RIGHTS LAW’ v ‘HUMAN RIGHTS SIMPLICITER’ 


So far, this review has examined whether Gearty’s account provides practical gui- 
dance to the courts. Gearty also argues that his principles of human rights adjudi- 
cation place the Human Rights Act in its proper constitutional setting and ensure 
that we have a protection of human rights that is justified by our understanding of 
human rights and our conception of democracy. His principles of adjudication, 
therefore, are also built upon theoretical foundations. The aim of this and the next 
section of the review is to assess the strength of these foundations, looking first at 
Gearty’s account of human rights before examining his account of democracy. 

It has already been remarked that Gearty was originally an opponent of 
Human Rights Bills. He remains critical of human rights themselves, appearing 
to accept the following criticisms: that human rights theory is guilty of abstract- 
ing general principles of human rights from particular situations;” that human 
rights gives rise to egoism and the promotion of the self% that human rights the- 
ories are based upon a false belief in the existence of human rights as universal 
truths?” and that human rights theories fail to provide sufficient protection to 
public goods.” He argues, however, that these criticisms are only criticisms of 
‘human rights simpliciter’ and not of ‘human rights law’. Consequently, he can 
remain sceptical of human rights whilst advocating the form of Bill of Rights 
promoted by the Human Rights Act. Moreover, he is able to sing the praises of 





24 See A. L. Young, ‘Ghaidan v Godin-Mendoza: Avoiding the Deference Trap’ [2005] PL 22. 

25 SeeJ. Bentham, Anarchical Fallacies; being an Examination of the Declaration of Rights Issued during the 
French Revolution in J. Waldron (ed), ‘Nonsense upon Stilts’ Bentham, Burke and Marx on the Rights of 
Man (London: Methuen 1987). 

26 See K. Marx, On the Jewish Question in ibid. 

27 See R. Rorty, ‘Human Rights, Rationality and Sentimentality’ in S. Shute and S. Hurley (ed), On 
Human Rights (New York: Basic Books, 1993). 

28 SeeJ. Raz, ‘Rights-based Moralities’ in J. Waldron (ed), Theories of Rights (Oxford: Oxford Univer- 
sity Press, 1984). 
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the Human Rights Act precisely because it is a form of human rights law. How 
successfully does Gearty tread this fine line? 

Gearty draws three distinctions between human rights simpliciter and human 
rights law. First, human rights simpliciter derives the need for a protection of 
human rights from an analysis of ‘pure reason, natural law, divine origin or uni- 
versal custom: (p 19). Human rights should be protected because to do otherwise 
is to act contrary to reason, natural law, religion or our universal custom. Human 
rights law, however, does not advocate the protection of human rights because it is 
the right thing to do. Nor does human rights law provide a justification for the 
rights that it protects, Instead, human rights law merely accepts a list of funda- 
mental rights as a social fact and ensures that these rights receive legal protection. 
Secondly, human rights simpliciter advocates the existence of fundamental rights. 
If we protect the right to life it is because there is such a thing as the ‘right to life’. 
Human rights law, however, classifies human rights as goals and aims to be 
achieved by society. If human rights law protects the right to life it does so because 
this is an aim of the society that adopted the right to life as a social fact and not 
because an entity exists called ‘the right to life’ that deserves protection. Thirdly, 
human rights simpliciter advocates an absolute protection of human rights. As 
fundamental rights, human rights should override democracy. We should protect 
the right to life even if there is a democratic will to deny the protection of the 
right in certain circumstances, eg if the majority of the population voted to lega- 
lise ceremonial human sacrifice. Human rights law, however, recognises that 
human rights may not be absolute. It provides for a qualified protection of human 
rights, where human rights are balanced with other rights and interests according 
to the wishes of the majority (p 20). 

It is right that human rights law is immune from the criticism that human 
rights theories are based upon a false belief in universal or fundamental truths. 
Human rights law also seems to escape the criticism of abstracting general princi- 
ples of human rights from particular situations: human rights law makes no claim 
to universality. It merely requires a protection of a set of rights that are accepted as 
worthy of promotion in a particular society. Moreover, human rights law protects 
rights in a non-absolute manner, allowing human rights to be balanced against 
and overridden by other rights and interests; it makes no claim to promote abso- 
lute rights derived from an analysis of a particular situation. The other two criti- 
cisms of human rights require closer examination. Three arguments have been 
made in support of the tendency of human rights to promote selfishness and ego- 
ism: it is claimed that the possession of rights encourages people to exercise them 
in a selfish manner, regardless of the way in which these rights are protected; that 
human rights are protected in an adversarial and selfish manner; and that human 
rights exaggerate the individual to such an extent that they lead to an inevitable 
conflict between self-interest and social life.” Rather than being immune from 
such criticisms, it may be argued that human rights law exacerbates them. Human 
rights simpliciter does not dictate the type of protection to be granted to the 
human rights it requires to be protected. Human rights law provides an adversar- 





29 J. Waldron, “Nonsense Upon Stilts” — A Reply’ in Waldron, n 25 above. 
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ial protection of rights. It is not merely that individuals are encouraged to protect 
their rights in an adversarial manner; human rights law as personified by the 
Human Rights Act requires individuals to protect their rights in an adversarial 
manner. If we accept that such adversarial protections promote egoism and self- 
ishness then human rights law is guilty of these sins. 

A possible counter-argument stems from the third characteristic of human 
rights law: that human rights law provides a non-absolute protection of human 
rights, recognising that human rights conflict with other rights and interests. If I 
have a human right that is absolutely protected, I may be encouraged to protect 
this absolutely, selfishly promoting my rights over and above the rights of others. 
However, if I have a human right that is protected in a non-absolute manner that 
is balanced against other rights and interests, I may be less willing to protect my 
human right in a selfish manner and more willing to take into account the rights 
of others given my awareness that the rights of others limit the scope of my 
human right. However, it may equally be argued that human rights law’s non- 
absolute protection of rights is more rather than less likely to promote selfishness 
and egoism. If I am aware that my human right of freedom of expression is lim- 
ited by my neighbours human right of privacy, I may be encouraged to protect 
my right in a more aggressive manner. After all, if I do not protect my right, I 
may find that my neighbour protects his right to privacy such as to restrict my 
right to freedom of expression. In an adversarial system where rights are protected 
in a non-absolute manner, it may be argued that the very content of the right is 
open to question: who wins depends not upon the nature of the right but upon 
the balance of our arguments for protecting freedom of expression and privacy in 
our particular situation. 

When it comes to the argument that human rights simpliciter provides insuffi- 
cient protection of public goods, Gearty draws upon Raz”, Taylor” and Sandel.” 
Gearty’s reliance on Raz is best understood as a reference to Raz’ criticisms of 
rights-based theories of morality. Raz judges theories of morality according to 
their ability to provide benefits to those governed by them — ie society and the 
individuals who constitute that society. One such benefit is collective goods: pub- 
lic goods that are beneficial to society but which are not subject to the voluntary 
control of anyone other than the potential beneficiary, for example the collective 
good of living in a tolerant or an educated society. Raz argues that rights-based 
theories of morality are less likely to promote collective goods. For example, the 
interest of all to live in an educated and tolerant society is not likely to be sufficient 
to place any one individual under a duty to provide education, or to ensure that 
we live in an educated and tolerant society. Rights-based theories of morality 
may therefore fail to provide all of the benefits that we would demand of moral 
theory. 





30 Raz, n 28 above and Ethics in the Public Domain, Essays in the Morality of Law and Politics (Oxford: 
Clarendon Press, 1994) 

31 C. Taylor, Sources of the Self: The Making of Modern Identity (Cambridge, Mass: Harvard University 
Press, 1989). 

32 M. Sandel, Liberalism and the Limits of Justice (Cambridge: Cambridge University Press, 2"° ed, 1998). 

33 Raz, n 28 above. 
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However, there is no incompatibility between an acceptance of Raz’ criticism 
of rights-based theories of morality and an adherence to either human rights sim- 
pliciter or human rights law. Raz is criticising rights-based theories of morality as 
opposed to human rights themselves. An adherence to human rights simpliciter 
need not require adherence to a rights-based theory of morality. We may protect 
human rights as part of a broader theory of morality that provides an adequate 
protection of collective goods. Of course, the same goes for human rights law, 
promotion of which need not require an adherence to a rights-based theory of 
morality. Human rights law accepts those rights it promotes as a social fact. It 
makes no claim for the adoption of a particular theory of morality? ` 

A second argument in support of the claim that human rights fails to ensure an 
adequate protection of public goods is based upon an analysis of the content of 
human rights. Gearty refers to the communitarian theories of Sandel and Taylor, 
whose criticisms of human rights focus on the liberal political theories that are 
typically used to ground them. Liberal theories of rights prioritise rights based 
upon the values of liberty, personal security and privacy. However, this focus 
makes it difficult to protect social goods and values. The criticism relies upon the 
same argument as that made by Raz, but its focus is different. Raz argues that 
rights-based theories of morality fail to provide an adequate protection of public 
goods, and that the provision of public goods is one manner in which we can 
assess the success of a theory of morality. Communitarian theorists like Taylor 
and Sandel argue that public goods are valuable and hence that human rights the- 
ories that do not promote public goods are not as viable as those theories that do. 
This is not to criticise human rights as such, but the content of the rights pro- 
moted by human rights theories. 

The division between human rights simpliciter and human rights law does lit- 
tle to answer this criticism. All we know about the content of human rights law is 
that it accepts the rights that it promotes as a social fact. If it is a social fact that the 
rights promoted by a particular legal protection of rights are those based predo- 
minantly upon the individual values of personal liberty, security and privacy then 
human rights law is also vulnerable to the communitarian critique relied upon by 
Gearty. However, it can be argued that the criticism does not bite so sharply 
against human rights law which is only part of the law in a particular society. It 
may be that other laws are used to protect social goods, or that non-legal mechan- 
isms are used. Moreover, many human rights provisions are used to promote 
social goods — for example article 8 ECHR protects marriage and family life. 
The communitarian critique can also be answered by incorporating social goods 
and rights into the content of human rights law — as advocated by Gearty himself 
when discussing the content of the principle of human dignity (pp 88-90). 

A further communitarian criticism of human rights is that they damage collec- 
tive goods because the focus upon the individual in human rights theories means 
that public goods are overwhelmed.” The argument was made above that the 





34 Waldron, n 29 above. 

35 See also M. Sandel Democracy’s Discontent: America in Search of a Public Philosophy (Cambridge: Har- 
vard University Press, 1996). 

36 Waldron, n 29 above. 
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right to family life is an example of a right that aims to promote a public good — 
that of living in a family unit. Those living in a family unit share a relationship 
that does not depend upon the delineation of individual rights and which is of 
value to the family as a whole. Protection of the right to family life may mean 
that the members of the family unit apply their individual rights, overwhelming 
the right to family life by destroying the value of the communal unit. If this criti- 
cism is accepted,” then it is exacerbated when applied to human rights law. 
Human rights law differs from human rights simpliciter because it provides the 
means by which to enforce human rights. The ability to enforce rights against 
others may be more likely to encourage individuals to think in terms of the per- 
sonal advantages that they gain from a relationship as opposed to viewing the 
relationship as a communal good shared with others. Hence it may encourage 
the protection of individual rights to the detriment of the public good. 

The final criticism of human rights cited by Gearty is that provided by Rorty. 
Rorty is another critic of the universal nature of human rights, arguing that the 
quest to discover and understand fundamental human rights and the inherent 
nature of human beings has done nothing to further our understanding of human 
rights, leaving him with the suspicion that fundamental human rights do not 
exist. Moreover, our quest to discover the nature of fundamental human rights 
has not ensured a good protection of rights in society. Rorty argues that this has 
encouraged societies to distinguish between those deserving of human rights and 
‘others’ who do not merit such protection — eg ethnic minorities or illegal immi- 
grants. This leads him to the conclusion that human rights are best protected 
through education: encouraging individuals to become emotionally attached to 
those whose human rights are abused.” Because Rorty is criticising the manner 
in which human rights are protected, human rights law does not escape. More- 
over, there is no necessary connection between human rights law and an educa- 
tion designed to encourage emotional support for the victims of human rights 
abuses. Rorty’s assessment of human rights stems essentially from a practical point 
of view. His criticism of human rights is that it does not achieve the goods and 
values that society purports to achieve, and there is no guarantee that human 
rights law is able to achieve these values. Indeed, Gearty himself is critical of the 
way in which both the courts and Parliament have protected rights through 
human rights law (pp 212-214). 


DEMOCRACY, CIVIL LIBERTIES AND THE SEPARATION OF 
POWERS 


So far we have recognised two weaknesses in Gearty’s principles of human rights 
adjudication: an incomplete distinction between judicial restraint and judicial 








37 Itis questionable whether this criticism is valid, given that liberal theorists have also recognised the 
importance of communal goods, in particular the communal good of living in a tolerant and plur- 
alistic society, see J. Rawls, Political Liberalism (New York: Columbia University Press, 1996). 

38 Rorty, n 27 above. 

39 See also C. Gearty ‘Civil Liberties and Human Rights in N. Bamforth and P. Leyland Public Law in 
a Multi-Layered Constitution (Oxford: Hart Publishing, 2003), 382-389. 
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deference and a failure to discuss criticisms of human rights that focus upon the 
method by which rights are protected. Gearty also relies upon democracy to 
support his theory of human ‘rights adjudication. Constitutional protections 
of human rights are criticised as anti-democratic as they protect human rights 
over and above the wishes of the electorate. The Human Rights Act is arguably 
immune from this criticism: the judiciary may not overturn legislation but 
only declare it incompatible. However, this response overlooks the role of the 
judiciary when applying section 3(1). A strained interpretation of legislation may 
also be accused of anti-democratic tendencies, protecting human rights even 
when to do so is contrary to the wording of legislation. To avoid the criticism of 
being anti-democratic, a theory of human rights adjudication needs to provide 
guidelines to the judiciary to ensure that the way in which they read and give 
effect to legislation to protect Convention rights reinforces as opposed to weakens 
democracy. 

Gearty’s theory aims to bridge this gap. The judiciary is encouraged to exercise 
its interpretative powers to protect rights when protecting civil liberties, legality 
and human dignity, all of which are justified as they promote democracy. The 
judiciary, however, needs to ensure that it does not usurp its proper judicial role: 
particularly given that it is not a democratically accountable institution. It must 
exercise restraint and deference, ensuring that it does not damage democracy by 
performing a legislative function. This is reinforced by a court’s need to ensure that 
it makes decisions that are analytically coherent and that only interfere to protect 
rights in a proportionate manner. Consequently, Gearty provides a theory of adju- 
dication that promotes rather than damages democracy. However, the question 
arises as to whether democracy is also vulnerable to the same criticisms that 
Gearty levels against human rights: is democracy to be supported because it is a 
foundational principle, a general principle abstracted from the particular situation 
of the United Kingdom? If so, is it feasible to reject a foundational basis for human 
rights whilst at the same time promoting a foundational basis for democracy? 

Gearty derives support for the principle of democracy from the theories that he 
uses to criticise human rights. He supports a concept of representative democracy 
which he sees as common to the theories of Bentham, Marx and communitar- 
ians. However, although democracy’ may be promoted by all of these different 
theorists, they all promote different conceptions of democracy. Bentham is best 
understood as advocating protective democracy,*° Marx is an advocate of direct 
democracy” and Communitarian theorists advocate democracy that focuses on 
participation in the political community.” All support democracy, but their con- 
ceptions of democracy would advocate different balances between human rights 
and democracy. The extent of the right to vote needed to support the conception 
of democracy advocated by Bentham or Marx, for example, differs from that 
advocated by Gearty. It would appear, therefore, that our conceptions of democ- 
racy can be just as contestible as our different conceptions of human rights — sug- 





40 D. Held, Models of Democracy (Cambridge: Polity Press, 2°¢ ed, 1996) 88-100. 
41 ibid 162-163. 
42 ibid 263-273. 
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gesting that we can criticise the fundamental nature of democracy in the same 
manner that Gearty criticises human rights simpliciter. 

To avoid this criticism, Gearty might defend his conception of democracy in 
the same manner as Rorty, who advocates democracy if it provides for the form of 
government best suited to enabling society to achieve the values it wishes to pro- 
mote. However, if this is the case, Gearty needs to provide further explanation 
both of his conception of democracy and also of why this is best able to achieve 
the values desired by society. This case may be hard to meet, especially given that 
Gearty is critical of the recent performances of democratic societies to protect 
rights post September 11 (pp 212-4). Gearty might also rely on Waldron’ 
defence of the right of participation. Waldron does not defend the right of parti- 
cipation because of its fundamental or morally prior nature. Instead he provides a 
rights-based justification for the right of participation, relying on an acceptance 
that individuals are rational, autonomous beings who deserve rights, while 
acknowledging that rights are contestable. As it is reasonable for individuals to 
disagree about rights, it is rational for those holding rights to participate in debate 
to determine the scope of the rights that they possess.** There is no claim that the 
right to participation is an objective fundamental right. Nor is it a general princi- 
ple abstracted from particular situations. Moreover, its existence depends upon an 
acceptance that human rights are contestable which is compatible with Gearty’s 
argument that human rights conflict and should be protected in a non-absolute 
manner, allowing for the wishes of the electorate to perform this often delicate 
balancing exercise. 

However, if Gearty were to accept Waldron’s defence of the right of participa- 
tion, then problems would arise for his account of the separation of powers 
between Parliament and the judiciary. Gearty assigns judicial and parliamentary 
roles according to the relative institutional competences of the judiciary and Par- 
liament. Institutional factors dictate when it is rational to argue that Parliament or 
the courts is the best-placed institution to reach the correct decision (pp 120, 122, 
142 and 212-213). However, this separation of powers between Parliament and the 
courts is difficult to reconcile with an acceptance of the contestable nature of 
human rights. Institutional arguments justify allocation of power by providing a 
reason why a particular institution is more or less likely to reach the correct deci- 
sion. However, if the nature of the correct decision is contestable, it is difficult to 
ascertain the institution that is more likely to reach the correct decision precisely 
because we are uncertain as to the nature of the correct decision itself. Arguments 
surrounding institutional competences may then collapse into arguments about 
the correct decision. For example, it may be argued that the correct balance 
between freedom of expression and national security is best left to Parliament as 
it concerns matters of policy. But we cannot justify that allocation of power on 
the basis that Parliament is more able to find the right answer. If it is reasonable to 
disagree about the scope of the rights to freedom of expression and national secur- 





43 See also Gearty, n 39 above. 

44 J. Waldron, Law and Disagreement (Oxford: Oxford University Press, 1999), 232-254. Gearty appears 
to at least tacitly accept Waldron’s arguments in, ‘Democracy and Human Rights in the European 
Court of Human Rights: A Critical Appraisal’ (2000) 51 NILQ 381, 388-390. 


© The Modern Law Review Limited 2005 871 





A Peculiarly British Protection of Human Rights? 


ity, then it is equally reasonable to disagree about whether Parliament or the 
courts are better able to reach the right answer. Is Parliament more suited to decid- 
ing this matter because it has access to issues of national security that are not avail- 
able to the courts, or are the courts better suited to providing this balance because 
they are more likely to ensure that freedom of expression is adequately protected? 
Determining an institutions capacity to reach the right answer seems to depend 


upon the nature of the correct answer.” 


CONCLUSION 


The Human Rights Act has redefined the human rights debate. Protagonists no 
longer debate the desirability of constitutional protections of rights, turning 
instead to argument about the interpretation of the scope of the Acts provisions. 
Those who were traditionally opposed to the incorporation of human rights have 
had to square up to the reality of the Human Rights Act, providing an interpreta- 
tion of its provisions that respects criticisms of human rights protections. A deli- 
cate balance is needed to ensure that acceptance of criticisms of human rights does 
not challenge the existence of the Act or render its provisions a mere codification 
of judicial practice prior to its enactment. Gearty aims to provide this delicate bal- 
ance by drawing a distinction between human rights simpliciter and human 
rights law and providing a democratic justification for human rights protections. 
However, the distinction between human rights simpliciter and human rights law 
fails to account for criticisms of human rights that focus upon the way in which 
rights are protected, while his reconciliation of rights and democracy rests upon 
pragmatic justifications. Firmer foundations are needed for Gearty’s interpretation 
of the Human Rights Act, both to ensure the clarity of its application and the 
adequacy of its protection of human rights. 

















45 Waldron, ibid 243-249, 
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Neil Duxbury, Frederick Pollock and the English Juristic Tradition, Oxford: 
Oxford University Press, 2004, xxii + 458pp, hb £60.00. 


In Frederick Pollock and the English Juristic Tradition, Neil Duxbury has written a lively 
and informative account of the most prominent English common lawyer of the 
late nineteenth and early twentieth centuries. The book begins with a thorough 
and entertaining account of Pollock's life and personal attributes. Essentially a Vic- 
torian in character and outlook, Pollock combined the virtues of moral integrity 
and hard work with aloofness, contempt of ignorance and a lack of charisma. 
Unlike his great friend Oliver Wendell Holmes, he was never a successful practi- 
tioner, and although he made a career as an academic lawyer, he was a poor tea- 
cher, using the academy as a stage from which to speak to a wider world, rather 
than to inspire undergraduates. If application rather than insight marked Pollock 
out, his career was long and wide reaching, and he enjoyed success as a treatise 
writer and university professor, as editor of the Law Reports, and as a publicist 
of the common law and its history. 

Although he was Corpus Professor of Jurisprudence in the University of 
Oxford, most of Pollock’s work was practical rather than philosophical. As Dux- 
bury points out, it was not that he was uninterested in philosophy, for his most 
impressive scholarly achievement was a study of Spinoza. But he regarded this 
interest as that of an amateur, which did not influence his approach to law. As a 
jurist, he was suspicious of grand theories and of attempts to reduce law to logical 
jurisprudential schemes, preferring the study of case law. For Pollock, the best test 
of the soundness of any legal proposition was whether it could be made intelligi- 
ble to a jury. He therefore failed to have any discernible influence in jurispruden- 
tial thought. Instead of identifying fundamental jurisprudential problems and 
seeking to set out frameworks to understand them, he left only a scattering of 
reflections on a range of more minor theoretical quandaries. Rather than setting 
out his own theory, he often attempted to bring together a range of different 
approaches, which only served to water them down. Since, in his view, philoso- 
phical analyses of law properly belonged to the theory of politics rather than to a 
dogmatic science of law, he was often content — even in his First Book of Jurispru- 
dence — to leave larger jurisprudential questions to one side. 

Pollock is shown to have been at heart a common lawyer, whose approach was 
perhaps most shaped by the examples of Sir Edward Coke and Edmund Burke. 
Law in his view was not the command of a sovereign: it consisted of the rules 
enforced and expanded by judges, who were portrayed as men of character pos- 
sessed of ‘a certain continuous drift of thought which is called the legal habit of 
mind’ (p 126). Duxbury convincingly argues that Pollock’s stress on good habits 
was as much the concern of a Victorian keen on good breeding and education as 
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that of a traditional common lawyer defending his craft. Unlike Coke, he did not 
eulogise the common law as the perfection of reason, pointing out that it was in 
many ways imperfect, and mistakes were made. But ‘our lady the common law’ 
had learned to muddle through, and by generally finding the best solutions, had 
developed an organic unity over time. Pollock's ‘reason’ was not a Cokean techni- 
cal artificial reason’, but the plain unproblematic common sense of the judges. It 
was much to be preferred to legislation, which as often as not undermined the 
principles carefully developed by the common law. Pollock therefore abhorred 
the Trade Disputes Act 1906, which exempted trade unions from the tort liabilities 
developed at common law. Though he contended that the common law lacked a 
political credo, he could still declare that it was ‘in the spirit of freedom [that] her 
greatest work has ever been done’ (p 173). 

This may have made for bland theory, but it sets the context for Pollock's great- 
est achievements, which were those of ajurist seeking to extract the principles and 
doctrines of the common law and to explain them clearly. His legal treatises and 
his constant critical commentary in the Law Quarterly Review on the decisions of 
the English courts constituted his most important work. In contrast to earlier 
practitioners’ manuals, which did little more than provide a prose index to the 
chaos of the common law, Pollock’s treatises aimed to show the law as a set of 
coherent principles. He did not treat the common law as a closed logical system 
but rather aimed to rationalise and make best sense of what developed in court. 
Works such as The Law of Torts (first published in 1887) were path breaking. In this 
book, Pollock argued that there was a general principle of negligence liability, a 
position which came to be disputed by other tort scholars (notably Salmond), but 
which was famously accepted in Donoghue v Stevenson. His argument for a prima 
facie tort doctrine, that it was a tort to do any wilful harm to one’s neighbour 
without lawful excuse, was not taken up in England: but after the House of Lords 
decided Bradford v Pickles, Pollock accepted the authoritative doctrine and 
amended his text accordingly. He was thus ever prepared to engage in debate 
about how best to explain and develop the common law, but ultimately felt it 
was for the courts to decide, rather than commentators. 

Thorough in its detail and meticulous in its research, this work is written in a 
stylish and entertaining manner, and sparkles with lively turns of phrase. It is a 
first-rate piece of history, setting Pollock in his Victorian and Edwardian context, 
and describing the academic and public world of late nineteenth and early 
twentieth century law. But it is also disquieting. While acknowledging Pollock’s 
importance as an academic jurist, Duxbury frankly stresses ‘the essentially 
non-mercurial nature of his character and accomplishments’ (p. 80) and argues 
that this most prominent among English jurists lacked any spark of genius. For 
Duxbury, Pollock nevertheless remains worthy of study, since many of his juristic 
mannerisms and perspectives still bear an imprint on English law. A central argu- 
ment of the book is that English jurisprudence remains essentially analytical 
thanks to Pollock’ failure to build on Sir Henry Maine’ critique of Austin, and 
to develop a historical or sociological jurisprudence. While he often exhorted 
scholars to use the comparative method, and held out great promises for what it 
could achieve, Pollock did not produce works to stand alongside those of Maine 
or Vinogradoff. 
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Duxbury is clearly right to point out the lack of a strong historical or socio- 
logical tradition in English jurisprudence. Yet perhaps as striking as Pollock's fail- 
ure to build on the achievement of Maine was his immunity to the sceptical 
approach to legal reasoning found in the later work of his friend Holmes. Maines 
broader historical or sociological project was perhaps tangential to Pollock’s main 
concerns, for he was neither particularly interested in customary law in primitive 
societies, nor in the wider study of how law was shaped by or shaped social devel- 
opments. If Maines approach could both fascinate student audiences and teach 
important lessons to Indian administrators, it offered no answers to the bread- 
and-butter questions of doctrine which concerned Pollock. Nor was Pollock’s 
interest in English legal history anything other than that of an amateur — so much 
so that Maitland famously hurried to finish the History of English Law in order to 
minimise Pollock’s contribution. Seeing the common law as a system developed 
by judges, his concern was with what judges and lawyers did, not in the norms 
and values of a broader community. What he took from Maine — as did every 
other jurist of his generation — was the criticism that Austin had failed adequately 
to explain the role of customary law. But (like Maine), his rejection of Austin was 
ambivalent. In common with a number of jurists, he argued against Austin that 
law should be seen in terms of uniformity of conduct rather than commands. But 
unlike (for instance) John Westlake and T. J. Lawrence, who also saw law in terms 
of uniformity of conduct, and argued that to understand law one had to study a 
society rather than a sovereign, Pollock remained sceptical about whether some- 
thing like international law, for all its regularity, could properly be called law. 
Moreover, like Maine, he saw the utility of an Austinian notion of law for mod- 
ern societies, which needed to have public authorities to declare, administer and 
enforce rules. 

The prime flaws in Austin’s theory for Pollock were that it did not help to 
explain how judges developed the law and that it failed to recognise the systema- 
tic unity which was the informing spirit of the body of law. Austin’s aim to create 
a map of the law which related back to his initial theoretical definitions had 
indeed come unstuck, since so much of the content of the uncodified common 
law consisted of rules made by judicial legislation, which could not be convin- 
cingly translated into the terms of commands. Pollock’ response to this problem 
(like Langdell’s) was to embrace Austin’s analytical jurisprudence as a tool of expo- 
sition, while leaving the command theory to one side. In his view, law developed 
as the controverted points of one generation became the settled rules of the next, 
whereupon fresh work was built on them. In 1896, one year before Holmes’ ‘Path 
of the Law’ was published, Pollock wrote ‘the law is in a constant process of 
approximation to an ideal certainty which, by the nature of the case, can never 
be perfectly attained at any given moment’ (First Book of Jurisprudence, p 41). This 
ideal was to be found for Pollock in the collective opinion of legal experts: but 
this was to assume, rather than to explain or justify, the authority and integrity of 
the rules developed through case law. 

Pollock simply did not see the need to devise a theory to explain the work of 
judges. But his friend Holmes did attempt such a theory, which was put forward 
in The Common Law. In that work, Holmes argued that legal rules grew in response 
to the ‘felt necessities’ of the community, and that the rules of the common law 
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had a unity and an authority since they came from the community over time and 
reflected its values. But in the 1890s, Holmes came to doubt the idea that judges 
could articulate and put into legal form the common feelings of a community. 
His rethinking was in part prompted by the contrasting English decisions in 
Mogul Steamship Co Ltd v McGregor and Temperton v Russell, for they seemed to 
show that instead of objectively reflecting the needs of the community, the 
grounds of decision in fact reflected policy choices. The later Holmes thus came 
to talk of law in terms of predictions, and speculated that in the future, those mak- 
ing predictions would have to take as much account of statistics and economics as 
black letter law. Holmes’ rethinking famously opened the way for a host of 
approaches which eschewed an ‘internal approach to legal reasoning, both on the 
left (as with Realist and Critical approaches) and on the right (as with Law and 
Economics). But while these approaches flourished in twentieth century America, 
they had little impact in England. Perhaps English jurisprudence remained ‘analy- 
tical’, then, because Pollock essentially lacked his friend’s scepticism about the nat- 
ure of the judicial enterprise. This in turn may be explained by the fact that 
Pollock did not bother himself with any theory of the common law which might 
ask difficult questions about the judicial function. It is notable that Pollock himself 
was far less troubled by Mogul and ‘Témperton than Holmes. Unlike his friend, Pol- 
lock simply assumed that the law, as handled by the judges, was rational and 
coherent and could be explained. This assumption, shared by many twentieth 
century jurists, meant that academic lawyers were all too often happy to leave 
theoretical questions to be hived off to specialist jurisprudence courses which did 
not address doctrinal questions, while they devoted their attention to explaining 
and debating the decisions of the courts with few nods to theory. 


Michael Lobban*™ 


William Rasch, Sovereignty and Its Discontents: On the Primacy of Conflict 
and the Structure of the Political, London: Cavendish Publishing/Birkbeck 
Law Press, 2004, 158pp, pb £23.95 


This book is a collection of eight essays, all but one of which have been previously 
published. Its overall objective is to analyse sovereignty, especially from the per- 
spective of Carl Schmitt's concept of the ‘political. Although the revival of 
Schmitt in the Anglo-Saxon world is not a recent phenomenon, Rasch’s position 
as a Germanic Studies scholar frees him from dependency on translation and 
enables him to situate his study in a wider context of German social and political 
theory. 

Rasch argues that today people are more and more willing to leave decision- 
making to experts and business leaders, and that this means that they, and their 
political representatives, lose power. This managerial revolution, which is fuelled 
by the transformation of the state into just one bureaucratised association among 
many, finds its expression in the liberal rule of law and ‘humanist pluralism’, both 
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of which minimise the importance of the state without doing away with sover- 
eignty. The power of sovereign decision-making is dispersed and distributed 
among various bureaucracies to be exercised by experts, and thus rendered invisi- 
ble. This managerial society reduces the political to the routine activity of poli- 
cing, a process mirrored in international relations by pacification, cooperation, 
legalization, and the implementation of human rights. Consequently, Rasch 
argues that the discourse that determines the tone of the political arena, whether 
domestic or international, is moral. He suggests that this tendency to abolish the 
political is not confined to liberalism, but also marks the work of the post-Marx- 
ist left (Agamben, Hardt and Negri) who, instead of offering a theoretical opposi- 
tion to de-politicisation, join the trend by employing a new ontology in which 
‘harmonic peace’ replaces ‘original violence’. Opposed to both sides, Rasch 
attempts to reaffirm conflict as the necessary and salutary basis of political life (p 
3). The political, understood as ‘the ever-present possibility of irreconcilable con- 
flict among many incommensurable social systems, serves as ‘modernity’s self- 
description, if not constituent power’ (p 6). The argument, which derives from 
Schmitt, is that politics exists because the just society does not. Contrary to those 
who argue for the sovereignty of a universal moral and legal order, he claims that 
politics is not the means by which the universally acknowledged Good is actua- 
lised, but the mechanism that negotiates and limits disputes in the absence of any 
universally acknowledged Good (p 30). 

The essays are grouped in three parts. The first, “Politics as Conflict’, develops 
Schmitt’s concepts of the political, politics, and conflict, interprets them with the 
help of Weber's analysis of modernity, and mounts a criticism of liberal pluralism 
and the rule of law. Rasch does this by constructing a sharp contrast between 4 
politics of dissent’ and 4 politics of consensus’, the latter of which finds its expres- 
sion in a universal morality. The former (Schmittian) notion of politics, in con- 
trast, is one in which individual conflicts can be resolved, but in which 
antagonism as a structure and reservoir of possible future conflicts is never 
destroyed (p 30). Rasch takes Habermas as the main contemporary representative 
of the latter understanding of politics: ‘by extinguishing the nation-state and 
reducing politics to the legal (and military) implementation of human rights, by 
replacing conflict with consensus, thus making the entire world a pacified domes- 
tic sphere, [Habermas] abolishes politics altogether’ (p 59). In Rasch’s view this is 
related to the ‘imperialism’ of moral universalism, whose main representative 
since the beginning of the 20" century has been the USA. 

After elaborating the concepts of conflict and politics, in the second part 
(‘Sovereignty and the Original Sin’) Rasch explains sovereignty, mainly through 
critical engagement with the work of Walter Benjamin, Giorgio Agamben, 
Michael Hardt and Antonio Negri. His vital question is whether there remains 
any room for conflict and opposition in the new order proposed by these theories. 
In Rasch’s view the theory of Hardt and Negri, as presented in Empire (Harvard 
UP, 2000), like the theories of Benjamin and Agamben, seeks to abolish politics 
altogether with the attainment of the goal of perfection. For example, to the ques- 
tion of whether it will be possible to oppose the ‘multitude’ — the political subject 
of the proposed new order — after the ‘Empire’ is defeated, as Rasch rightly points 
out, Hardt and Negri have no answer (p 116). Rasch’s own account of sovereignty 
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is developed in this section of the book, arid is based on the concepts of conflict 
and the political introduced in the first part. 

The final part addresses the threat of imperialism hidden under the rhetoric of 
universal human rights, which finds its expression in a universal law and moral 
code. Rasch argues that the search for a universal language of formal consensus 
and a ‘pneumatized’ universal law and moral code is itself a political theology that 
seeks out and eternally damns its absolute enemies (p 129). His interpretation of 
the emergence of international law with the colonization of the world by Europe 
and his use of Schmitt’s view on the emergence of America as the new global 
power (especially p 132-36), should serve as lessons for those using the discourse 
of human rights and seeking to promote an international human rights regime. 

Rasch concludes with a question: if the old inner-European balance of power 
rested upon an asymmetrical exclusion of the non-European world, ‘what new 
exclusion will be necessary for a new balance, and is that new exclusion tolerable? 
(p 148). His own answer is that there is as yet no answer, only a precondition to an 
answer. If one wants to think about both equality and difference, universal com- 
merce of people and ideas as well as self-determination and non-intervention, 
then ‘the concept of humanity must once again become the invisible and unsur- 
passable horizon of discourse, not its positive pole’. That is, the idea of humanity 
must once again be recognised as a fact rather than a value, otherwise ‘the search 
for “human” rights will always also be the negative image of the relentless search 
for the “inhuman”’ (p 148). 

Sovereignty and Its Discontents makes for stimulating reading. The presentation of 
Schmittian concepts and their use to challenge the contemporary liberal and post- 
Marxist theories unearths interesting questions. But there remain two difficulties. 
First, after having clearly expressed his aim of resurrecting the political, Rasch does 
not go further and explain what is to be understood by the concepts of ‘conflict’, 
‘political’, ‘politics, and Sovereignty’ in a contemporary context. He either uses them 
in an overlapping way without drawing analytical distinctions between them, or 
uses them in a negative sense when making his criticisms of liberal and utopian the- 
ories. This is particularly the case when dealing with sovereignty. Had he provided a 
distinct account of sovereignty which illustrated both its legal and political aspects, it 
might have saved him from dismissing the principle of the rule of law so easily. The 
second difficulty, which is directly linked to the first, arises from the criticisms of 
Habermas, especially with respect to human rights. Even though the discourse of 
human rights is much distorted, it remains difficult to negotiate our way out of it 
without acknowledging the potential of human rights to function as a mediator in 
our aim of resurrecting the political, of bringing law and politics together. In this 
respect, Habermas’ discourse theory of humari rights and sovereignty would appear 
to have more to offer than his theory of cosmopolitan law. Since (as noted above) 
Rasch acknowledges the tension between facts’ and ‘values’, it would have been more 
illuminating had he inquired further into the relationship between facts and norms. 


Yeliz Turk” 
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Andrew Halpin, Definition in the Criminal Law, Oxford: Hart Publishing, 2004, 
219pp, hb £25.00. 


Much of Definition in the Criminal Law inspires the suspicion that the chapters, in 
terms of their content, do not mesh neatly together. (Halpin himself compares his 
work to a plate of hors d'oeuvres). They do fit — all have in common an emphasis on 
the need for clarity of terms in ‘legal material? — but Halpin weaves this thread 
into other theses, and these are not always readily identifiable as subsidiary. To a 
degree, this means that Definition not only stands up to multiple readings, but 
necessitates them. 

Chapter 1, for example, operates on one level as a reply to those who claim that, 
because judges must be alert to the need to do justice in the individual case, what 
they do is distinguishable from what ‘orthodox’ legal academics do (since the lat- 
ter, ostensibly, care only about the ‘big picture’). In response, Halpin walks us 
through the process of legal argumentation. Legal reasoning, he notes, first and 
foremost requires engagement with ‘legal materials’ — cases, statutes, human rights 
instruments, and scholarship. The judge, he urges, does not merely look for a rule 
(‘if X, then Y’) that will resolve the case; she looks to legal materials to tell her 
what questions to ask herself as she ponders the significance of the facts of the case 
before her. The judge, on this view, does not choose between ‘the law’ and ‘the 
case’: the law provides a lens through which she can make sense of the case, and 
the case provides a vessel through which the law is concretised. 

In hard cases, the legal materials on offer might direct the judge to ask questions 
that blind her to certain circumstances in the instant case that we would intuit must 
be relevant. Alternatively they might be in such a state of disarray that they fail to 
distinguish the important questions from the unimportant ones. The trial judge, 
in that unhappy event (the ‘hard case’), cannot refuse to address the case at bar — she 
must still ask questions of the facts before her. She may decide that the legal mate- 
rials have not completely formulated the question, or that some materials ask the 
wrong question altogether. In no case, however, does the trial judge privilege ‘the 
case’ over ‘the law’. Rather, the trial judge participates in a broader conversation 
taking place within the legal materials, in which judges and legislators attempt to 
formulate the right question. If we understand the process of legal reasoning in 
this way, Halpin claims, the distinction between what judges and legal academics 
respectively do disappears. Just as trial judges evaluate the body of legal materials 
on the basis ofits ability to formulate a question that can ‘fit’ the facts of the case, so 
good academics, when they synthesise a body of law, make their unifying theory 
‘fit’ with actual or hypothetical cases. (Academics know that a theory that leads to 
counter-intuitive results in real-life situations lacks credibility, 

Chapter 2, on one of its two levels, amounts to an exploration of what makes 
critical’ (or ‘heterodox’) scholarship critical — that is, distinctive from ‘orthodox’ 
legal scholarship — and what makes (some of) it worth doing and reading. Halpin 
wants to say that even the ‘heterodox’ legal commentator is not concerned with 
theory for its own sake (if she has anything worthwhile to say at all), but with 
criticising legal materials that, in her opinion, ask the wrong questions and there- 
fore reflect the wrong values. Halpin makes these arguments in Chapters 1 and 2 
to smuggle in another (for his purposes more important) observation: that legal 
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materials are only valuable if they help us grasp the issues in real cases. If judges or 
legislators use unclear terms in formulating the abstract questions we should ask, 
trial judges cannot be expected to know how to rephrase those questions for the 
benefit of a jury, and some misdirection is inevitable. These mistakes will some- 
times lead to patently unjust results. 

Some of Halpin’s conclusions are jarring. We often think that the law would be 
better off if it employed less technical terminology and more ordinary’ language. 
Halpin reveals the limits of that thinking. ‘Recklessness’, dishonesty’, and appro- 
priation are unclear, he argues, precisely because the House of Lords and the Crim- 
inal Law Revision Committee [CLRC] have defined them only with reference to 
the words’ ordinary meaning’. The problem lies in the lack of precision with 
which the public uses those terms. A person might be said to act ‘recklessly’ when 
she recognizes a risk but acts in spite of that knowledge, or when she fails to give 
any thought whatsoever to the likely risks attending her conduct. A person might 
be said to act dishonestly’ when she acts in a way she recognizes as dishonest, or 
when she acts in a way that others typically consider dishonest. A person might be 
said to appropriate’ a thing taken with the consent of the owner, or a thing taken 
without that consent. Merely to ask ‘did so-and-so behave dishonestly?’ or did so- 
and-so act recklessly?’ cannot help us when we try to decide the outcome of par- 
ticular cases, inasmuch as the crucial terms in those questions fail to tell us which 
facts are relevant when we try to answer them. We cannot know if, in a theft case 
turning on the issue of ‘dishonesty’, the defendant’s understanding of his own 
conduct matters; or if, in a case involving alleged ‘recklessness’, there is any reason 
for the trier of fact to ask what ‘the reasonable person’ would have done under the 
circumstances; or if, in a theft case turning on the issue of ‘appropriation’, the 
owner's consent is relevant. 

Criminal statutes are designed to capture certain kinds of conduct committed 
by people with certain states of mind. Language that fails to identify the precise 
kinds of conduct or mens rea that the provision is supposed to catch may effectively 
broaden the scope of criminal liability. Halpin shows that ordinary language, 
with its lack of focus, has exactly that effect. Chapter 3 considers the definition 
of ‘recklessness’ provided by Lord Diplock in Caldwell, and notes the confusion 
it has caused in trial and appellate courts — to say nothing of classrooms — until 
the House of Lords revisited the Caldwell test in G & Anor. Chapter 4, in turn, 
examines some of the uncertainty produced by the Theft Act 1968. Halpin claims 
that the House of Lords and the CLRC went wrong by refusing to give the terms 
they respectively deployed narrow, technical meanings suitable for their legal pur- 
pose. Thus, if the CLRC, in drafting the Theft Act, wanted offences of ‘dishon- 
esty’ to encompass only cases where the defendant subjectively regarded her own 
conduct as dishonest’, or wanted defendants convicted for the appropriation’ of a 
thing when the taking was consensual, it should have said so. If the House of 
Lords wanted defendants to be convicted of ‘reckless’ conduct when the risk they 
took was only objectively foreseeable (rather than subjectively foreseen), it should 
have said so. By refusing to offer a definition of critical terms more confined than 
the ‘dictionary definition’, the Lords and the CLRC expanded the reach of crim- 
inal provisions without having to offer an explicit justification for doing so, and 
perhaps without having a justification for doing so. In democratic societies — 
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countries with an ‘ethos of justification’ — we should always be wary of such 
sleight-of-hand. Inadequate definition might also lead to a narrow legal usage of 
terms that we think ought to be defined in a broad fashion — a matter of some 
concern when the term is used not in the formulation of a test for criminal liabi- 
lity but in the formulation of a test for rights violations. Halpin does not address 
rights issues head-on in Definition, but there are obvious implications for constitu- 
tional, rather than merely statutory, interpretation. 

Jurists have long asserted that appellate courts should resist the temptation to 
create legal rules unless and until trial judges have canvassed the issues likely to 
arise if one or another rule is adopted. Definition exposes one more sense in which 
that is true: courts must give critical legal terms a technical definition if legal 
materials are to assist trial judges and so courts cannot refuse to consider the nar- 
row circumstances under which they want a legal provision applied when decid- 
ing how legal terms should be defined. They are better able to reflect on such 
matters, however, if they have a sense of the kind of cases that need to be included 
and those that need to be excluded. Legislatures, with their vast resources, have no 
excuse for failing to consider every plausible context in which a provision might 
be applied, but courts may rest some of their institutional competence to define 
terms properly on collective judicial experience (ie ‘percolation’). 

One expects a peppering of references to the rule-of-law implications of vague 
criminal statutes or ambiguous judicial interpretations of criminal offences. There 
are, surprisingly, very few such references, though the brief concluding chapter 
adverts to the constitutional issues at stake. Halpin concerns himself not with the 
trite observation that people have difficulty following rules they cannot under- 
stand, but with the important observation that lawyers, judges, and legal aca- 
demics — people who have a responsibility to interpret legal rules for the public 
— may be confused by definitions devised in an inappropriate fashion. In doing so, 
he fleshes out the well-worn rule-of-law objection to vagueness. 

As I noted at the outset, Definition is not an effortless read — Halpin has crafted 
this book so that it has ‘something for everyone’, though he plainly wants to weave 
a single binding thread through it. With so much going on, it is easy for the reader 
to lose her way. (Chapters 1 and 2 are especially disorienting, and one tends to 
wonder when and if Halpin plans to ‘cut to the chase’) The effort, however, is 
well-spent. Readers of many different stripes should find something of interest. 


Michael Plaxton” 


Catherine Bamard, Simon Deakin, and Gillian S. Morris (eds), The Future of Labour 
Law: Liber Amicorum Sir Bob Hepple QC, Oxford: Hart Publishing, 2004, 
xviii + 320pp, hb £42.00. 


There is a current vogue for books and articles about the future for labour law. 
This vogue probably betrays an anxiety about the possible absence of a future 
for the subject. At least, there may be an explicit or implicit lament about the loss 
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of the certainties of the past, combined with a recognition that something new 
must be made to happen soon. So what we find predominantly in deliberations 
about the future of labour law is a more or less reluctant acceptance that the old 
ways have gone forever, and then the writer embarks on what Paul Davies and 
Mark Freedland describe with characteristic delicacy as a‘more than slightly nor- 
mative’ discourse (p 130), that is, more bluntly, a political discourse, thinly veiled 
behind the forms of scholarly disquisition. In this argument the writer selects a 
preferred ideology or institution, extols its virtues, notes its defects, and then sug- 
gests that it (the ideology or institution, no doubt with some modifications) . 
should comprise a vital ingredient in the future of labour law. This formula makes 
for a lively collection of essays, as each author presents a preferred hobbyhorse. We 
end'up with a market place full of ideas and suggestions, But there is little critical 
engagement between the authors, no conclusion. 

This collection of fourteen essays fits this pattern. The essays are written in 
honour of Sir Bob Hepple QC. They are not devoted to discussions of his work, 
though certainly they engage with topics that he wrote about extensively, as high- 
lighted by the 10 pages listing a bibliography of his writings at the end of the 
volume. Indeed, he was perhaps the first to embark on this genre by writing an 
essay with the title of the book a decade ago. Together with a short biography of 
Sir Bob’ varied life in the preface is a picture of Sir Bob looking happy, even jolly, 
as is appropriate on being presented with this handsome, well-produced, high 
quality volume. No doubt he would be characteristically enthusiastic in all his 
comments about the contributions of the authors, but a reviewer is perhaps 
obliged to venture a few critical reservations. 

Probably the best place for the reader of this volume to start is the last essay: 
“The End of Labour Law as We Have Known It?’, by Paul O'Higgins. Here we 
find the scene set for everything that came before. There is the frightening trajec- 
tory of globalisation with the wolf of American economic and ideological 
imperialism savaging the sheep of labour standards the world over. “The USA is 
committed to an extreme form of economic liberalism which threatens to erode 
nationally and internationally existing labour standards, except where it may 
serve the economic interests of the USA to invoke minimum legal standards to 
protect those same economic interests’ (p 291). After all this, it is puzzling why the 
author ended his title with a question mark. There follows a lament for the lack of 
influence of international labour standards and the International Labour Organi- 
sation (ILO). And the conclusion: perhaps the “World Social Forum’ at Porto Ale- 
gre can provide the countervailing power to global capitalism protected by its 
American superpower. So far, I have not seen any sign of that happening, though 
Porto Alegre sounds like a cool place to have gone to with its cocktail of delegates 
from NGOs, environmentalists, anti-capitalists, and Zapatistas. 

Other essays in this collection also ruminate on the potential of international 
labour standards to provide a future for labour law. Evance Kalula examines the 
potential for international standards to form the basis for harmonised labour stan- 
dards throughout the Southern Africa Development Community. Breen 
Creighton reviews and analyses the record of the ILO, noting the excessive quan- 
tity of promulgated conventions and recommendations, their poor quality and 
obsolescence in many instances, the failure of the vast majority of states to ratify 


882, © The Modern Law Review Limited 2005 


Reviews 





the conventions, and a ‘profound crisis’ in the supervision system (p 261). 
Creighton then makes some practical suggestions for addressing some of these 
problems, such as a ‘complaints mechanism’. One detects in reading these propo- 
sals, however, that there is no serious belief that they will overcome structural 
problems. 

So does the future for labour law lie in international labour standards? The 
advocates in this volume hardly seem convinced themselves. There is an undeni- 
able logic to the program of meeting the forces of global capitalism with interna- 
tional labour standards. The problem lies in creating an institution competent to 
devise and enforce those standards. The ILO got off the ground, I suggest, because 
it was useful for capitalist countries to assert international labour standards in their 
ideological battle with communism, but they never intended this ideological 
weapon to become an effective instrument of labour regulation. And now, with 
the collapse of communism, the ILO has perhaps lost its original rationale, 
though its standards can be employed instrumentally by powerful states against 
weaker ones to discourage what they (the richer states) call ‘social dumping’. If 
international labour standards represent a route for the future of labour law, they 
will require, I suggest, a new institutional organisation and enforcement mechan- 
ism: the ILO seems irretrievably bound to the past ofa defunct labour law system, 
and to go down this route of international labour standards we need to start again. 
In a sense, a fresh start is what has already happened in the European Union (and 
to a lesser extent in other economic blocs of countries). It seems possible, at least in 
principle, to use transnational governmental organisations for economic blocs to 
create minimum labour standards that will be effectively enforced. 

So does the future of labour law, at least from the perspective of the United 
Kingdom, lie in Europe, and if so, what will that mean? In this volume, Brian 
Bercusson examines the intricacies of European politics with respect to labour 
law and social rights in connection with the Convention that led to the proposed 
Constitution for the European Union. He recounts how, with the United King- 
dom taking the lead, the protections for workers’ rights seem to have been down- 
graded from enforceable standards to mere declamations. And the conclusion: 
“The EU Charter promises a renewal of labour law, both at transnational and 
national levels’ (p 199). Despite all the evidence he produces to the contrary, Ber- 
cusson remains faithful to Europe as his institution to take labour law forward. 
Another rider on the European hobbyhorse is Silvana Sciarra, who discusses the 
impact of the use of the ‘Open Method of Co-ordination’ (OMC) in employment 
policy and social inclusion policy on the future of labour law. Although this essay 
is praiseworthy in taking the rare step of bringing social inclusion into the picture, 
and is useful is providing an up-to-date account of the OMC, the evidence she 
presents hardly augurs well for labour law. The OMC procedures scarcely think 
about law at all, and when they do it is not in lawyers’ categories, and in so far as 
this process influences developments at national level labour law (which is 
unclear), these initiatives do not fit into a coherent approach to labour law. And 
the conclusion: ‘The future of European labour lawyers can be projected into this 
still uncertain space: between policy-making and law-making, they can articulate 
a new discourse on the role of fundamental rights within OMC (p 211). Again, 
although it is surely correct to say that the OMC is driving the European employ- 
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ment law agenda, all the evidence suggests that this policy is about economic 
competitiveness and social cohesion, and the idea that it can be turned into a dis- 
cussion about fundamental labour rights perhaps represents the triumph of hope 
over experience. 

Inevitably among the hobbyhorses of these many futures for labour law, 
human rights as an ideology looms large. It can appeal both to those who want 
to promote individual worker's rights and, via the right to freedom of association 
and the right to strike, to those who want to restore the power and influence of 
trade unions. The general aim here is to make ‘social and economic rights as leg- 
ally enforceable as civil and political rights, and then rely, with suitable reserva- 
tions, on the judges to protect them properly. Most of the authors in this volume 
take a short canter on this hobbyhorse. Keith Ewing in his essay goes further: he 
proposes the use of the right to strike as a mechanism for the protection of other 
human rights, with the implication that most of the current legal restrictions on 
strikes such as the limitation to ‘trade disputes’ would have to be abandoned. 
Nicely juxtaposed to this radical suggestion is the essay by William Brown and 
Sarah Oxenbridge, which reflects on the decline of trade unions and collective 
bargaining, and predicts that the current diminution in strike activity is likely to 
be a permanent feature of industrial relations in Britain (p 70). 

Catherine Barnard offers perhaps the most innovative and persuasive essay in 
the volume on the “The Future of Equality Law’. She combines recent European 
Union discussions of citizenship with the legal treatment of discrimination in 
relation to migrant workers to advance the thesis that anti-discrimination laws 
should be grounded not only on ideas of equality but also that of ‘solidarity’. It 
is perhaps ironic that I find novelty in an appeal to the idea of solidarity in respect 
of labour law, though certainly it is a concept that has not been at the forefront of 
debates for a generation. But older ideas about solidarity among the workers is 
not exactly what Barnard has in mind. ‘Underpinning the idea of solidarity is 
the notion that the ties which exist between the individuals of a relevant group 
justify decision-makers taking steps, both negative and positive, to ensure that all 
individuals are integrated into the community, thereby enabling them to have the 
chance to participate and contribute fully’ (p 214). As she acknowledges, this idea 
of solidarity is close to that of social inclusion, and indeed she does not point to 
any difference. I think that there probably is a difference, though it does not matter 
usually in the context of anti-discrimination laws. Social inclusion, as the term is 
often used in contemporary political discourse, implies obligations as well as 
rights: there is a duty to try to find work, not merely the right not to have unjus- 
tifiable obstacles placed in the way of obtaining work. Whether one uses the ter- 
minology of solidarity or social inclusion, however, the argument that the future 
of anti-discrimination laws lies in combining these notions with the former dis- 
courses of equality seems to me to be absolutely spot on. 

As is to be expected, the authors devote considerable attention to the question 
of the future of institutional arrangements for the collective representation of 
workers at the workplace, the undertaking, the national, and the transnational 
levels. Here the hobbyhorse consists of arguments that a particular institutional 
arrangement, whether it be revived collective bargaining, works councils, or a 
mechanism of social dialogue, will once again help to empower workers. 
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Responding to recent developments, some of the authors are particularly inter- 
ested in the European initiatives requiring mechanisms for information and con- 
sultation in larger businesses. Brown and Oxenbridge argue that this measure ‘has 
the potential to extend the cooperative style of trade unionism which is already 
emerging’ (p 76). Manfred Weiss argues more strongly that “The Community’s 
contribution has an important implication: countries with a tradition of exclu- 
sively adversarial structures have no longer a choice but to restructure their sys- 
tems towards a concept of partnership and cooperation’ (p 249). Simon Deakin 
rightly draws our attention also to developments in corporate governance, point- 
ing out the potential for employee involvement in shareholder activism aimed at 
enhancing corporate accountability. In the context of a thorough discussion of the 
inadequacies of the current UK law of unfair dismissal, Steven Anderman links 
to this theme by suggesting that the law could be improved by extending to indi- 
vidual dismissals the duty to inform and consult with representatives of the work- 
force. Again, I agree that there is a lot of potential here, because the enhanced 
requirements for corporate reporting demanded in the name of accountability 
provide a springboard for serious discussions with representatives of the work- 
force about every aspect of the management of the business. It remains to be seen 
in Britain whether the parties can develop satisfactory institutions within which a 
meaningful partnership can evolve. 

As well as these broad themes about the promotion of policy goals, many of 
the essays confront problems that are internal to the conceptual framework of 
labour law. Here the issue is that the current legal concepts appear to be inadequate 
to grasp and handle contemporary social realities. In this vein Gillian Morris 
observes that the rather rigid distinction between public law and private law cur- 
rently drawn by the courts does not match adequately the new world of public 
service provision by private companies. She argues that the need for democratic 
accountability and control of state power requires special rules for workers in the 
public sector, and that those rules should be equally applicable to private sector 
workers engaged in public sector provision. Mark Freedland and Paul Davies 
tackle the vexed problem of devising suitable concepts of employee’ and 
employer’ for the purpose of determining the personal scope of employment 
law and the allocation of responsibility in complex economic organisations with 
multiple employers. Sadly, but unsurprisingly, they do not offer any quick fix to 
this problem. But they do offer profound insights into the nature of the problem 
today. In particular, they identify how the individualisation and increasing flex- 
ibility of employment relations combine to create a profound shift in the employ- 
ment relationship, one which greatly increases the managerial prerogative that is 
no longer tamed effectively in most workplaces by collective bargaining. ‘Even- 
tually, and in its most strategic forms, human resource management does not 
merely accustom the workforce to the individuality and flexibility of the relations 
of its members to the employing enterprise; it actually tends to reconceive the 
employing enterprises as an essentially mutant and almost virtual institution, 
and to reconceive the “employee”’ as a working agent capable of operating in such 
a loosely jointed structure (p 151). At the risk of coining phrases which may turn 
out to be more bright than weighty, we could venture to speak of a combination 
of the semi-detached worker with the amorphous employer in the demutualised 
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employment relationship; and we could being to regard that as a possible new 
paradigm of human resource management’ (p 152). 

As well as the ‘more than slightly normative’ inclinations of the authors, the 
political agenda considered in many of these essays involves an examination of 
government policies, at both national and transnational levels, and broader ideo- 
logical currents. In particular, the ideology of the post-1997 New Labour govern- 
ment comes under close scrutiny at times. Davies and Freedland argue that New 
Labour has promoted the new paradigm of human resource management which 
they identify. I agree that this is the essence of ‘regulating for competitiveness’. For 
Sandra Fredman this government agenda is far too close to ‘neoliberalism’, in 
which the business interest is conflated with the public interest, leaving no inde- 
pendent scope for measures based upon fairness, social justice, and equality. She 
denies that this British government agenda is a proper embodiment of “Third 
Way’ principles, because it ignores such principles as ‘corporate responsibility, 
equality and democratic participation as values in themselves’ (p 26). Instead she 
turns to European Union statements of social policy as a better embodiment of 
the Third Way, which should be followed in future, but concludes that “Third Way 
terminology has outlived its purpose (p 39). This argument is a hard one to sus- 
tain. It involves the contention that the Blair government, which more than any 
other has tried to identify itself with the “Third Way’, did not substantially 
embrace that ideology or those principles. It also involves the contention that 
EU policy differs markedly from that in the UK, when it is clear that EU employ- 
ment policy was intended to improve competitiveness by increasing labour mar- 
ket flexibility in order to tackle problems of unemployment, and the social policy, 
insofar as it has been implemented, has not, despite some of the rhetoric, (in my 
view) interfered with that goal. 

Where does all this leave the future of labour law? We may not have any 
answers after reading this book, but certainly many of the essays sort out key 
issues and problems with great insight. We can also begin to assess which hobby- 

` horses seem likely to provide a sturdier mode of transport towards the reconstruc- 
tion of labour law. 


Hugh Collins* 
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Citizen Redress in Public Contracting for Human Services 
Peter Vincent-Jones* 


This article examines from a regulatory perspective the legal position of citizens in respect of con- 
tracted out human services. It argues that the inadequate protection of individual interests and the 
public interest here is a reflection of increasingly complex relationships between the state and inde- 
pendent sectors, expressed in the essentially hybrid character of contemporary public service organi- 
sation. Accordingly a hybrid reform strategy, rather than one that attempts to extend or develop 
private or public law in any particular direction, is most likely to be successful in addressing associated 
legal governance problems. The attainment of improved redress for service recipients, and increased 
accountability of contractors and other parties engaged in human services networks, requires the 
careful tailoring of remedies to the conditions prevailing in particular sectors. The goal of responsive 
law should be to foster qualities of good administration and respect for fundamental public interest 
values within the whole range of regulated agencies and bodies performing public service functions. 





INTRODUCTION 


Public contracting for human services is a relatively recent development in most 
countries. In Britain under New Labour, such services in the health, social care, 
and education and training sectors are routinely commissioned or brokered by 
public agencies on behalf of individual citizens to whom they are delivered, rather 
than provided by the state directly. They differ from municipal or ancillary ser- 
vices that are similarly organized on the basis of the purchaser-provider split, such 
as refuse collection and hospital cleaning, in their aim of modifying behaviour or 
addressing the welfare needs of disadvantaged populations.’ Typically they are 





* Professor of Law, School of Law, University of Leeds. This paper is part ofa broader project for which 
the support of the ESRC is acknowledged: ‘Regulation and Responsibilisation: The New Public Con- 
tracting in Socio-Legal Perspective’ (award no R.000271186). The paper draws on research undertaken 
while Visiting Fellow in the Law Program at the Research School of Social Science (RSSS), Australian 
National University, during 2003, Earlier versions were presented to the RSSS on 27 March 2003; the 
Faculty of Law, University of New South Wales, 2 April 2003; the Socio-Legal Studies Annual Con- 
ference, Nottingham Trent University, 16 April 2003; and the Faculty of Law, University of Manche- 
ster, 14 May 2003. I am grateful to all who contributed at those events, and would in particular like to 
thank Peter Cane and Terry Daintith, and the anonymous referees of this journal, for detailed com- 
ments on previous drafts. 


1 R. H. De Hoog and L. M. Salamon, ‘Purchase-of-Service Contracting’ in L. M. Salamon (ed), The 
‘Tools of Government: A Guide to the New Governance (Oxford: Oxford University Press, 2002), 320. 
In comparison with routine procurement, the purchaser-provider split involves the agency pro- 
cess of securing another party (organisationally separate from the purchaser or commissioner) to 
provide goods or services on a competitive basis to a third party. 
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co-produced through human interaction, are complex and have uncertain out- 
comes, and are highly labour-intensive. In quasi-market organisation, public 
agencies choose among an increasing variety of private, non-profit, and public 
bodies competing for the right to provide the services, which remain funded 
from general taxation and are free or subsidised at the point of delivery.” 

The legal accountability deficits accompanying this form of privatisation have 
received much attention from academics and legal commentators. In public ser- 
vices generally, the regulating capacities of private and administrative law are sub- 
ject to major challenge. The effect of contractualisation has arguably been to 
undermine the legal protection of both the public interest in good administra- 
tion, and the more particular interests of individual citizens directly affected by 
decisions or the quality of services.” While the problem is not peculiar to human 
services, it appears especially acute in this sector due to the frequently vulnerable 
position of service recipients and the significant impact on their life chances or 
living conditions. Accordingly the principal focus of this article is on citizen 
redress in public contracting for such services.* The emphasis is on the adminis- 
trative mechanisms that enable citizens to seek remedies for what they perceive to 
be poor treatment, mistakes, faults or injustices in their dealings with the whole 
range of public and independent sector bodies engaged in human services net- 
works.” The main legal governance issues here concern, firstly, the nature of indi- 
vidual rights and the corresponding duties of contractors to ‘third party’ 
consumers or citizens with whom there is no contract at private law; and secondly, 
the nature of the legal relationship between citizens or service recipients on the 
one hand, and the public agencies performing various contract management 
functions on their behalf on the other. 

The argument is developed as follows. The first section (Human Services — 
Regulation and Organisation) considers various dimensions of the citizen and 
consumer interest in human services in the context of three distinct modes of 
provision: direct delivery by a government body; quasi-market organisation 
involving purchase-of-service contracting; and provision by a private body sub- 
ject to statutory regulation. It is suggested here that debates on citizen redress 
should take full account of the shifting organisational foundations of public ser- 
vices, and of the trend towards increasing private sector involvement in their pro- 
vision. The paper then maps the multiple relationships involved in quasi-market 
organisation of these services with reference to the concept of ‘contracting 
regimes’, showing how relations between citizens/consumers and purchasers and 


2 J. Le Grand and W. Bartlett (eds), Quasi-markets and Social Policy (Basingstoke: Macmillan, 1993) 10; 
P. Vincent-Jones, ‘The Regulation of Contractualisation in Quasi-Markets for Public Services’ 
[1999] PL 303. 

3 D. Galligan, Due Process and Fair Procedures: A Study of Administrative Procedures (Oxford: Clarendon 
Press, 1996). 

4 Fora mee discussion of the regulatory role of the state, for example in regard to rationing and 
other aspects of demand management, see P. Vincent-Jones, The New Public Contracting: Regulation, 
Responsiveness, Relationality (forthcoming, OUP). 

5 This focus is distinct from the associated concern with the adequacy of citizen redress in relation 
to the actions or decisions of government departments or agencies — see National Audit Office 
(NAO), ‘Citizen Redress: What Citizens Can Do If Things Go Wrong With Public Services’ (Lon~ 
don: The Stationery Office, 2005). 
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providers are structured through government policies linking legal ‘rights and 
duties with regulatory instruments including competition, corporatisation, exit, 
choice, and voice. 

The second section (Legal Debates and Reform Strategies) reviews a variety of 
reform proposals aimed at rectifying deficiencies in the current law governing 
contracted out human services. Arguments in favour of extending the scope of 
judicial review, and/or the Human Rights Act 1998, to include the activities of 
private and independent sector providers are subjected to critical scrutiny, 
together with private law alternatives entailing reform of the doctrine of privity 
of contract. Whatever their merits on other grounds, such reforms are considered 
unlikely by themselves to result in any significant improvement in citizen redress 
in the present context. The suggestion instead is that the essentially hybrid char- 
acter of contemporary public service organisation requires the transcending of the 
dichotomy of public and private law. Hybrid legal reform arguments based on the 
revival of traditional common law obligations in respect of essential public ser~ 
vices, and on the recognition of underlying common values of fairness and due 
process in public and private law, are examined in light of the European Commis- 
sions recent White Paper on the regulation of ‘services of general interest’ for the 
benefit of all EU citizens. 

The final section (Responsive Regulation and Citizen Redress) argues 
that even hybrid legal or doctrinal reforms can only be part of the solution to 
governance problems accompanying contractualisation. The attainment of 
improved redress for service recipients, and increased accountability of contractors 
and other parties performing public service functions, requires the careful tailor- 
ing of remedies to the conditions prevailing in particular sectors. Regardless of 
the character of any ultimate legal guarantee, remedial hierarchies’ should be 
directed at minimising grievances, complaints and disputes, and maximising per- 
formance through incentives for the decisions of government and independent 
sector bodies to be made fairly and properly in the first instance. The ultimate goal 
of responsive law should be to foster qualities of good administration 
and respect for fundamental public interest values within all regulated agencies 
and bodies engaged in human services networks. Despite some recognition of 
the advantages of such an approach by the Government in its White Paper 
on tribunals,° and the National Audit Office in its report on citizen redress for 
government services,’ current reform proposals are regarded as unlikely to further 
this goal. The section concludes by considering how far the contractual relation- 
ship between public agencies and service providers might serve as a basis for 
more responsive regulation in this area, through the joint involvement of public 
purchasers, contractors, and citizens and consumers at all stages of the public 
contracting process from standard-setting to performance management and 
service delivery. 





6 Department for Constitutional Affairs (DCA), “Transforming Public Services: Complaints, 
Redress and Tribunals’ Cm 6243 (London: HMSO, 2004). 
7 n5 above. 
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HUMAN SERVICES - REGULATION AND ORGANISATION 


It is trite to maintain that members of society may at the same time be both citi- 
zens and consumers. The real question is when it is appropriate to view public 
service relationships in terms of citizenship, and when in terms of consumption? 
Current consumers have an obvious interest in how human services are organized 
and provided. Individuals who are not presently consumers have an interest as 
citizens in the conditions under which services are delivered to others. Citizens 
have a similar interest in services that may be required in future, for example in 
old age or retirement. Again, individuals may be applying for or intending to 
receive a service, access to which depends on satisfying eligibility conditions or 
rationing criteria. In addition to individual interests of consumers and citizens, 
the public interest in these cases lies in the transparency of decision-making pro- 
cesses and the proper accountability of the various public and private agencies 
performing public service functions. 


The state role in public services 


In the broadest sense, the ‘public service’ may be equated with the role of govern- 
ment in providing public goods that are both non-excludable and non-rival, such 
as defence and criminal justice. There are no identifiable individual consumers of 
such governmental functions, which are performed by the state for citizens gen- 
erally. Because the services are not marketable they cannot be charged for directly, 
so are financed from general taxation. There is no choice whether to receive the 
services, other than by influencing policy decisions regarding their provision. On 
the other hand, services that are not public goods may be provided to citizens in a 
number of ways, with varying degrees of state involvement. In markets for pure 
private services the relatively limited role of the state is to secure institutional con- 
ditions facilitating exchange between providers and purchasing consumers. The 
relationship involves the exchange of money at the point (but not necessarily the 
time) of delivery, the services being funded by payments from those who receive 
them. Markets may be regarded as naturally responsive in the sense of having the 
potential to deliver efficient satisfaction of wants by empowering individuals to 
act in their own self-interest.” Consumers make choices according to their needs 
and their own assessment of the trade-off between quality and price. 1 In addition 
to recourse to private law remedies, dissatisfied consumers may choose to exit the 


8 On the tendency of the Citizens Charter to reduce citizenship interests to those of mere con- 
sumption of public services, see D, Prior, J. Stewart, and K. Walsh, Citizenship: Rights, Community 
and Participation (London: Pearson Professional, 1995) 22; see also P. Rawlings and C. Willett, ‘Con-~ 
sumer Empowerment and the Citizens Charter’ in C. Willett (ed), Public Sector Reform and the Citi- 
zens Charter (London: Blackstone Press Ltd, 1996) 26: “The more that citizenship is spoken of in 
terms of market provision of services and the expectations which citizens have of these services, 
the more our citizen looks like what is generally thought of as a consumer. By consumer we mean 
someone who enters transactions and through exercise of market power {including economic 
strength, knowledge, bargaining skill and choice) exercises some control over the quality of the 


service which he receives and the price which the supplier charges’, 
‘9-H. Collins, Regulating Contracts (Oxford: Oxford University Press, 1999) 70. 
10 ibid 305. 
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Figure1 State Involvement in Public and Private Services 


relationship with a particular supplier and transfer their custom elsewhere, given a 
competitive market. 

In practice, however, there remain significant physical, financial, and social 
obstacles to the realisation of the market ideal. This is particularly so in the human 
services sector, where many consumers are likely to be in a vulnerable position 
even where they can afford to purchase services on a private basis."* Most human 
services accordingly have a ‘public’ dimension,” implying a fundamental role for 
government in respect of the activity in question.” Three modes of public service 
organisation may be distinguished (Fig 1), with different implications for the 
forms of redress available to the ultimate consumer or service recipient: first, 
direct state provision by a government body; second, quasi~market organisation 
involving ‘purchase-of-service’ contracting by a public body representing the 
consumer interest; and third, provision by a private body under a public law duty 
or statutory regulation. In the latter two instances, provision by private or inde- 
‘pendent sector bodies in no way detracts from the ‘public nature of the services in 
question. 

In traditional direct provision by state bureaucracies (1), there is no competition 
or choice of supplier, while in quasi-markets involving the purchaser-provider 





11 See for example N. Ryan, “The Competitive Delivery of Social Services: Implications for Program 
Implementation’ (1995) 54 Australian Journal of Public Administration 353. 

12 I. Harden, The Contracting State (Buckingham: Open University Press, 1992) 76: ‘A public service 
exists not because of choices in the market but because of a public decision that it should exist’. 

13 E. M. Garcia, ‘Public Service, Public Services, Public Functions, and Guarantees of the Rights of 
Citizens: Unchanging Needs in a Changed Context’ in M. Freedland and S. Sciarra (eds), Public 
Services and Citizenship in European Law ~ Public and Labour Law Perspectives (Oxford: Oxford Uni-~ 
versity Press, 1998) 62—63. 
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split (2), choice is exercised by public purchasing agencies among competing pro- 
viders on behalf of consumers. Despite this difference, in both cases the demand 
function is concentrated in a public body or agency. The links between such 
‘demand’ and individual preferences are ‘complex and contingent?“ The demand 
function includes responsibilities for deciding the overall level of resources 
devoted to a service, the price paid, and the quality of provision. Private services 
(4), by contrast, are allocated on the basis of choice exercised directly by sovereign 
consumers. A key difference between private and public services is that standards 
are set through the market rather than by authoritative determination. Finally, in 
regulated markets (3), in which competition and consumer choice exist to only a 
limited degree, aspects of supply and demand including price, availability, and 
quality are typically subject to regulation by independent agencies in accordance 
with statutory frameworks established by the state. 

In reality the boundaries between quasi-markets and regulated markets are less 
clear-cut than this analysis suggests, with choice increasingly pervading all forms 
of public service organisation. The more that consumers are brought into direct 
relationship with non-state providers, the more the state role resembles that of 
market regulator rather than service commissioner or broker. The blurring of 
the boundaries between modes of public service organisation has significant 
implications for the way in which the problem of inadequate citizen redress is 
conceived. Many human services are provided through hybrid forms of organisa- 
tion with overlapping public and private dimensions. For example, domiciliary 
services and long-term care for the elderly are publicly funded at least in part, 
and dependent on an initial assessment of need and subsequent referral by a public 
agency or professional body. This is combined with a degree of consumer choice 
as to where or how the ‘voucher’ or budget earmarked for the purpose designated 
is spent.’° Such a ‘private’ element is similarly evident in the requirement that con- 
sumers contribute towards the costs of certain services through ‘co-payments’ or 
top-up fees paid directly to the chosen provider. Dental and optical services, NHS 
prescriptions, and tertiary education all combine state funding with user charges 
coupled with an element of choice in this manner.” Again in the case of legal 
services, consumers are required privately to fund a proportion of the costs of 
advice and assistance obtained from one among a select number of competing 
providers.” 





14 Harden, n 12 above, 6. 

15 T. Prosser, Law and the Regulators (Oxford: Clarendon Press, 1997). 

16 Vouchering as a form of quasi-market organisation combines supply-side competition with the 
devolution of demand decisions to consumers in the form of an earmarked budget subsidized by 
the state — see Le Grand and Bartlett, n 2 above. This arrangement exhibits features of regulated 
market provision in the sense of the more direct relationship thereby created between consumers 
and service providers. 

17 ss 23 and 24 of the Education Act 2004 enable Higher Education Institutions to charge ‘variable 
fees above the minimum specified rate provided that they have in force a plan under Part 3 of the 
Act (Student Fees and Fair Access) approved by the new Director of Fair Access to Higher Educa- 
tion in England, or the body designated by the National Assembly for Wales. 

18 Access to Justice Act 1999. See G. Bevan, ‘Legal Aid: A Case Study in Quasi-Market Failure’ in 
W. Bartlett, J. A. Roberts and J. Le Grand (eds), A Revolution in Social Policy: Quasi-Market Reforms 
in the 1990s (Bristol: The Policy Press, 1998). The current regulated quasi-market in legal aid ser- 
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The following discussion takes account of the fact that in some instances 
human services continue to be delivered by government or public bodies, 
while in others they are provided by private or voluntary sector organisations 
under contract with commissioning agencies. Within provider organisations 
such as hospitals or residential homes for the elderly, citizens are likely to be 
-receiving the same or similar services through a variety of funding arrangements 
and in differing relationships with providers. A basic aim of regulatory 
reform should be the promotion of consistency in the protection of citizens’ 
interests across these modes of provision. Given the acknowledged public 
character and status of human services, levels of protection should not vary 
according to the method of funding or the public or private identity of the 
service provider. Z 


Contracting regimes 


Quasi-market contracting may be considered án identifiable method through 
which collective action is structured to address a public problem?” Far from being 
automatic in the sense of real markets that allow quality and cost outcomes to be 
determined by supply and consumer demand,” quasi-markets are highly admi- 
nistered arrangements, raising complex issues of direction and coordination. This 
conception of quasi-market organisation as an instrument of government is 
compatible with a regulatory perspective in which the state is viewed as a purpo- 
seful actor, pursuing strategies linking state law with power resources of 
force, wealth, and information and persuasion,” and engaged in the coordination 
of processes of standard-setting, monitoring, and enforcement.” Accordingly, a 
‘contracting regime may be defined as regulatory regime in which the mechanism 
of contract plays a principal or central role, supported by a range of governmental 





vices combines limited consumer choice with stringent control of funding through the franchis- 
ing of service providers, replacing the more open vouchering system which had existed since 1949. 
Only firms that have bid successfully and been awarded contracts with the Legal Services Com- 
mission can provide specified legal services on a publicly funded basis. 

19 L. M. Salamon, ‘The New Governance and the Tools of Public Action: An Introduction’ in Sala- 
mon (ed), n 1 above, 19; S. Kelman, ‘Contracting’ in ibid. Other such tools of government action, 
many of which may in practice be combined with contracting, include government corporations, 
public information; economic regulation; direct loans; insurance; corrective taxes/charges; label- 
ling requirements; social regulation; tax expenditures; vouchers; government-sponsored enter- 
prises; loan guarantees; grants; and tort liability. 

20 Salamon, n 19 above: ‘Automaticity measures the extent to which a tool utilizes an existing admin- 
istrative structure to produce its effect rather than having to create its own special administrative 
apparatus’, 32. Automaticity in this sense does not imply that markets are not highly constituted 
through regulation —see C. Shearing, ‘A Constitutive Concept of Regulation’ in P. Grabosky and 
J. Braithwaite (eds), Business Regulation And Australia’s Future (Canberra: Australian Institute of 
Criminology, 1993). Quasi-markets are even more so constituted. 

21 T. Daintith, “Regulation in International Encyclopedia of Comparative Law, Vol XVII, ‘State and Econ- 
omy’ (eds R. Buxbaum and E Madl) 24. 

22 C. Hood, O. James, G. Jones, C. Scott, and T. Travers (eds), Regulation Inside Government (Oxford: 
Oxford University Press, 1999); Collins, n 9 above, 62; P. Vincent-Jones, ‘Contractual Governance: 
Institutional and Organisational Analysis’ (2000) 20 OJLS 317, 332. 
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tools deployed for the attainment of determinate policy objectives.” The follow- 
ing analysis shows how human services in contemporary Britain have been, and 
continue to be, structured through government policies linking legal rights and 
duties with regulatory instruments including contracts, competition, corporatisa— 
tion, exit, choice, and voice in varying combinations. 

The development of contracting regimes since 1979 reflects the commitment 
of Conservative and Labour governments to policies encouraging increasing 
independent sector involvement in all areas of the public service.” Contracting 
regimes directed at economic reorganisation were first introduced in the field 
of local government through compulsory competitive tendering (CCT) in the 
1980s,” followed by the similarly compulsive policy of market testing in 
the NHS and central government.” The restructuring of major human service 
sectors on a quasi-market basis began in the 1990s with the introduction of 
purchaser/provider splits in social and community care and the NHS.” In social 
care, the radical objective was to shift the centre of gravity of provision from 
the public to the non-state sectors.*® The role of local authorities became that of 
enabling and developing markets through community care planning,” 
with guidelines specifying relatively high proportions of local authority budgets 
that had to be spent on contracting with private or voluntary organisations.*° 
In the health sector the reform was less fundamental. Regulated contractual 
relationships between purchasers and providers occurred within an internal mar- 
ket, with competition being restricted to NHS Trusts.” 

An increasingly important feature of contracting regimes in the welfare arena 
is the separation of provider functions from direct government control through 
corporatisation, the relationships thus created being governed through legally 
binding contracts or ‘operating agreements’ in accordance with conditions set 
out in enabling statutes. As a regulatory instrument, corporatisation shifts the 





23 M. Eisner, Regulatory Politics in Transition (Baltimore: John Hopkins University Press, 2"¢ ed, 2000). 
In this account a regulatory regime is defined as ‘2 historically specific configuration of policies 
and institutions which structures the relationship between social interests, the state, and economic 
actors in multiple sectors of the economy’ 1; see also J. Freeman, ‘Private Parties, Public Functions 
and the New Administrative Law’ (2000) 52 Administrative Law Review 813, 857-8. For a different 
usage of ‘contract regime’ see M. Considine, ‘Contract Regimes and Reflexive Governance: Com- 
paring Employment Service Reforms in the United Kingdom, the Netherlands, New Zealand 
and Australia’ (2000) 78 Public Administration 613. 

24 Foran analysis distinguishing three types of contracting regime — involving administrative con- 
tracts, economic contracts, and social control contracts ~ see Vincent-Jones, n 4 above. The present 
focus is on economic contracts. 

25 Local Government (Planning and Land) Act 1980; Local Government Act 1988. 

26 Vincent-Jones, n 2 above. 

27 National Health Services and Community Care Act 1990, 

28 L. Challis et al, Managing Quasi-Markets: Institutions of Regulation’ in Bartlett et al (eds), Quasi- 
Markets in the Welfare State: The Emerging Findings (Bristol: SAUS, 1994) 10. 

29 K. Walsh et al, Contracting for Change: Contracts in Health, Social Care, and Other Local Government 
Services (Oxford: Oxford University Press, 1997) 81. 

30 M. Knapp, B. Hardy, and J. Forder, ‘Commissioning for Quality: Ten Years of Social Care Markets 
in England’ (2001) 30 Journal of Social Policy 283. 

31 D. Hughes, “The Reorganisation of the NHS: The Rhetoric and Reality of the Internal Market’ 
[1991] 54 MLR 88. 
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balance of power among key players in sectors such as health and education and 
training by altering the legal status and capacities of certain agents. Under legisla- 
tion introduced in the late 1980s, Training and Enterprise Councils (TECs)* and 
City Technology Colleges (CTCs)* were constituted either as charitable bodies 
or private companies limited by guarantee, with dual legal accountability to 
shareholders and the Secretary of State. This model has been adopted by New 
Labour as a mechanism for constituting other corporate bodies separate from 
but regulated by central government, such as Academies.** Corporatisation here 
serves to increase the involvement and influence of local business communities, 
and to inject an element of competitive discipline into the design and implemen- 
tation of educational and training programs. While typically there is no legal 
requirement for formal competitive tendering, private and non-profit organisa- 
tions or consortia are invited to bid for the right to provide defined services, 
with submissions being subject to rigorous assessment and comparison. In the 
health sector, corporatisation describes the process of conferment of legal auton- 
omy and associated increased powers on Foundation Trusts (FTs)* and Primary 





32 Training and Enterprise Councils (TECs) were established through powers exercised by the 
Secretary of State under s 25(1) of the Employment Act 1988 (amending s 2 of the Employment 
and Training Act 1973) to make arrangements for training for employment — see D. Vere, “Training 
and Enterprise Councils: Putting Business in the Lead’ in A. Harrison (ed), From Hierarchy to Con- 
tract (Oxford: Transaction Books, 1993). 

33 City Technology Colleges (CTCs) were established under the Education Reform Act 1988, 
s 105(1), which gave the Secretary of State powers to enter into agreement with any person for 
establishing and maintaining a CTC. While CTCs are not subject to the same controls as schools 
in the maintained sector, they must be run in accordance with their funding agreements and 
schemes of governance. Regulation takes the form of monitoring of performance by the DfES, 
and inspection by the Office for Standards in Education (OfSTED) in the same way as for main- 
tained schools. 

34 City Academies were first introduced in 2000 under s 482 Education Act 1996 as replacements for 
failing or under-achieving inner-city schools. They became simply Academies under s 65 Educa- 
tion Act 2002. Academies are all-ability schools established by sponsors from business, faith or 
voluntary groups working in partnership with central government and local education authori- 
ties. Sponsors contribute to capital costs, most of which are borne by the Department for Educa- 
tion and Skills (DfES). Running costs are met in full by the DfES. In any agreement made in the 
exercise of powers under s 482, payments made by the Secretary of State are dependent on the 
fulfillment of specified conditions (s 4). The intention is that Academies will generally replace an 
existing poorly performing school, or be part of a proposal to tackle a group of under-perform- 
ing schools. Where the demand for new places justifies it, an Academy may be established without 
the closure of an existing school. 

35 Part 1 of the Health and Social Care (Community Health and Standards) Act 2003 establishes 
NHS FI as a new form of NHS organisation. Section 1 defines FTs as public benefit corporations 
authorised under the Act to provide goods and services for the purposes of the health service in 
England. The process of creation of NHS Foundations Trusts involves authorisation’ following 
application by NHS Trusts or other bodies to the Independent Regulator established under s 2, 
provided in both cases that the application is supported by the Secretary of State. The authorisa- 
tion may specify conditions, such as the provision of certain goods and services by the Trust for 
the purposes of the health service (s 14(4)), and restrictions on private work undertaken (s 15(1)). 
Failure to comply with a term of authorisation may result in the application of various sanctions 
by the regulator, including the removal of existing directors or board of governors and the 
appointment of others to perform these functions (s 23), and ultimately dissolution of the Trust 
itself (s 25). 
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Care Trusts (PCT). While the internal market has been formally abandoned as 
an organisational model for healthcare, a more genuine quasi-market is being 
developed through the redefined roles of PCTS and FIs, coupled with increasing 
competition among a diversity of providers in the public, private, and non-profit 
sectors. For example, many of the new specialist diagnostic and treatment centers 
from which PCTS are being encouraged to procure services are owned or mana- 
ged by international corporations, in some cases competing with services offered 
by the NHS. 

Contracting regimes link members of public service networks in particular 
ways.” The characteristic features of networks generally include interdependence 
between diverse organisations including non-state actors; continuing interactions 
between network members exchanging resources and negotiating shared pur- 
poses; and a significant degree of autonomy from the state, which nevertheless 
attempts indirectly to steer activity in particular directions.” In contracting 
regimes the contractual regulatory function of standard-setting, monitoring, and 
enforcement is performed by public agencies in relation to the other contracting 
party, in accordance with the powers and responsibilities delegated through 
bureaucratic regulation. Hence purchasing agencies (such as local councils, health 
and education authorities) exercise discretionary contracting powers, monitoring 
and evaluating the performance of service providers through contract terms, spe- 
cifications and standards, but under more or less strict central government direc- 
tion.” Provider organisations in the public, private, and voluntary sectors also are 
subject to extensive regulation through central standards, performance indicators, 
requirements for targets in performance plans, performance measurement and 
evaluation in relation to targets, and the collection and presentation of informa- 
tion on performance in comparative form involving league tables or ‘star 
ratings." Public agencies and authorities that are considered to be failing in their 
public service functions are liable to various central enforcement measures and 
intervention powers.” 





36 The National Health Service Reform and Health Care Professions Act 2002 provided for many of 
the functions performed by Health Authorities to be transferred to PCTS, and for resources to be 
allocated directly by the Secretary of State to support their enlarged planning and commissioning 
role. In contrast with ‘NHS contracts’ governing relations between PCTs and ordinary Trusts, 
contracts with NHS FB are legally binding. 

37 De Hoog and Salamon, n 1 above, 331. 

38 R. A.W. Rhodes, Understanding Governance (Buckingham: Open University Press, 1997) 53. 

39 Contracting regimes exemplify government at a distance’ — see P, Miller and N. Rose, ‘Governing 
Economic Life’ (1990) 19 Economy and Society 1. In his analysis of contracting as a tool of govern- 
ment, Kelman (n19 above) also stresses the indirect and contingent nature of regulation, reflecting 
the mixture of public and private resources and different styles of management at play in modern 
‘third-party’ government, and the emphasis on networks and collaboration in place of hierarchy 
and control. 

40 P. Vincent-Jones , “Values and Purpose in Government: Central-Local Relations in Regulatory 
Perspective’ (2000) 29 Journal of Law and Society 27. 

41 See for example s 23 of the Health and Social Care (Community Health and Standards) Act 2003 
(‘Failing NHS Foundation Trusts’); Pt 4 Education Act 2002 (‘Powers of Intervention’ in the case 
of ‘schools causing concerm). For the position of local authorities under Best Value, see P. Vincent- 
Jones, ‘Central-Local Relations Under the Local Government Act 1999: A New Consensus?’ 
(2000) 63 MLR 84. 
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Figure2 Contracting regime (human services) 


Notwithstanding important differences between sectors and types of contract- 
ing regime, the principal relationships involved in public contracting for human 
services may be modeled as axes of a triangle (Fig 2) with separate dimensions: 
(a) purchaser—provider; (b) citizen/user—provider; and (c) citizen/user—public pur- 
chaser. Since the contracting powers devolved to public purchasing agencies are 
exercised within a system of hierarchical regulation in which the government 
continues in many respects to determine the manner in which public service 
functions are performed, further dimensions have to be added to this model. 
These represent relationships between state and public purchaser (d), and state 
and service provider (e). Taken together, such vertical and horizontal relationships 
combine in any particular service sector to form the contracting regime. While 
current debates on legal accountability and redress have tended to focus on the 
user-provider axis, the emphasis here is on all three regulatory dimensions com- 
prising the lower half of the diamond. In attempting to rectify responsiveness 
deficits in traditional bureaucratic provision, quasi-markets have given rise to 
new governance problems in relationships between individuals and a wide range 





42 cf H. Schoombee, ‘Privatisation and Contracting Out — Where Are We Going?’ in J. McMillan 
(ed), Administrative Law Under the Coalition Government (Canberra: AIAL, 1997) 136: ‘Contracting 
out gives rise to a triangular relationship between, firstly, the government body which does the 
out-sourcing and acts as a “purchaser” of the services; secondly, the party contracting with the 
government ...; and thirdly, the members of the public to whom the service is delivered ...’. 
The present model differs from this conception both in its emphasis on citizenship, and in the 
location of the ‘triangle’ within a more complex web of relationships constituting the regulatory 
framework governing public contracting for human services. 
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of public and private bodies.” The fundamental problem remains how to connect 
citizens and consumers with the purchaser and provider functions that have been 
separated as a result of quasi-market organisation. 


Exit, choice, and voice 


Exit implies the exercise of choice in the decision to end an unsatisfactory rela- 
tionship, accompanied by the transfer of custom or support to another supplier or 
organisation offering the prospect of better performance. While some citizens 
have always chosen to receive services from the private sector, exit from state to 
private provision has been deliberately facilitated since the 1980s by specific poli- 
cies underpinned by individual and collective legal rights in the fields of educa- 
tion, housing, and health and community care.** Individual withdrawal from 
state provision may be a lifelong decision, or be confined to a singular event such 
as a private hospital operation. Citizens may opt out of a whole range of publicly 
provided services or only one or two.” Private and independent sector involve- 
ment in public services is being further encouraged by macro-economic policies 
aimed at enhancing domestic competitiveness in global markets, combined with 
the decline in public subsidies and the growing importance of vouchering, co- 
payments, and direct payments.“ 

Within quasi-market structures in which public purchasing agencies continue 
to perform a dominant commissioning or purchasing function, the Government 
is keen to encourage the development of new forms of consumer choice. Whereas 
exit from the public sector implies opting out of any form of organisation in which 
the state is involved in funding, purchase, or provision of the service, exit within 
the public sector refers to the exercise of choice (whether on the part of the public 
purchasing agency or the consumer to whom decision-making has been 
devolved) in the selection of a different state-funded public, private, or voluntary 
sector provider. Choice in this sense is a central plank in New Labours moderni- 
sation program. The fourth principle of public sector reform adopted following 
the 2001 general election was ‘more choice for customers and the ability, if provi- 
sion is poor, to have an alternative provider” This notion of choice played a fan- 
damental role throughout Labour's second term and in its strategy for the 2005 





43 S. R. Smith and H. Ingram, ‘Policy Tools and Democracy’ in Salamon (ed), n 1 above, 570. 

44 I. Leigh, Law Politics and Local Democracy (Oxford: Oxford University Press, 2000) 148. Govern- 
ment policies may be interpreted as an attempt deliberately to break the loyalties of citizens, con- 
sumers and public managers to traditional forms of service provision. Examples include the 
encouragement of owner-occupation through new legal rights for council tenants to leave the 
public sector under ‘right to buy’ and ‘change of landlord’ legislation, vouchering and assisted 
places schemes in education, and various other incentives involving tax relief or transferable state 
set-off against the full market cost of services. 

45 Clayton P. Gillette, ‘Opting Out of Public Provision’ (1996) 73 Denver University Law Review 1185. 

46 Cabinet Office/Department of Health, ‘Making A Difference: Direct Payments’ April 2005: 
‘Direct Payments are intended to create flexibility in the provision of social services by giving 
money directly to service users in place of social care services. This offers people greater choice 
and control over their lives and decisions about how care is delivered? See Commission for Social 
Care Inspection, ‘Direct Payments — What Are the Barriers?’ August 2004. 

47 Cabinet Office, ‘The Second Phase of Public Sector Reform: the Move to Delivery’ 22 March 
2002. 
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general election. NHS patients increasingly are being given the option to have 
operations performed privately or abroad rather than in publicly managed hospi- 
tals. NHS patients already have access to European health care in a landmark deal 
agreed by ministers in Brussels, which will have a major impact on the ability of 
patients to shop around the EU for the best or fastest treatment.*® The agreement 
enshrines a formal right for members of the EU to go anywhere in Europe for 
publicly funded services in the same way as for other services, if treatment is not 
available in their own countries within a time limit that is medically justifiable. 
New rules are to come into force in 2005, subject to approval by the European 
Parliament. Such developments are reinforced by international trade rules aimed 
at opening up competition for public services.” 

While choice and voice are typically counterposed as alternative mechanisms 
for rectifying poor management performance,” voice is of fundamental impor- 
tance in all modes of human service organisation. Because of the often vulnerable 
and disadvantaged position of citizens, the capacity to articulate needs and com- 
municate grievances is essential even where individuals obtain and pay for these 
public services on the private market. The effectiveness of voice is dependent on 
the existence of institutions and mechanisms that can communicate complaints 
cheaply and effectively.” Voice is especially important in quasi-markets due to 
the separation of purchaser and provider functions and the associated complexity 
of contracting regimes. Reforms aimed at increasing participation in public ser- 
vices may be viewed as merely the latest in a long history of attempts to empower 
consumers and citizens through more and better voice mechanisms. However, 
current government initiatives in this regard appear unduly fragmented and lack- 
ing in any coherent overall rationale. In particular, as will be shown, insufficient 
attention has been paid the multi-dimensional character of contracting regimes 
and the need to build public involvement from the bottom up rather than attempt 
to impose governance solutions from the top down. It will be argued that in 
addition to the obvious focus on the user-provider relationship, empowerment 





48 Independent 8 October 2002. 

49 Under the system of formal requests for market liberalisation that came into operation under the 
General Agreement on Trade in Services (GATS) in March 2003, markets for financial services 
abroad, for example, could be opened up for the City’s business and financial services firms in 
return for concessions to other countries in respect of access to domestic markets for other services 
such as health and education. GATS raises questions about the ability of government (or its inten- 
tion) in the long term to protect public bureaucracies delivering human services from private 
sector competition. 

50 A. Hirschman, Exit, Voice and Loyalty: Responses to Decline in Firms, Organisations and States (Cam- 
bridge, Mass: Harvard University Press, 1970). In Hirschman’s seminal analysis, customers or mem- 
bers of an organisation may express dissatisfaction with deteriorating management performance of 
firms or other groups such as political parties and voluntary organisations by either means. Both 
exit (where customers stop buying the firms products or members leave the organisation) and 
voice (where customers or the organisation’s members express dissatisfaction directly to manage- 
ment, or engage in some other form of public protest) may trigger a search by management for the 
causes and possible cures of customers’ and members’ dissatisfaction. Hirschman’s main concern 
was with the comparative efficiency of the two ‘mechanisms of recuperation’ Hirschman questions 
the efficacy of exit in this regard. In many situations exit drives out voice and assumes a dispropor- 


tionate share of the burden in the attempted attainment of this end (at 120). 
51 ibid, 43. 
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strategies should be directed at increasing the influence of service recipients on all 
aspects of the contractual process, including standard-setting, provider selection, 
determining the trade-off between price and quality, monitoring delivery, sanc- 
tioning poor performance, and the resolving of performance problems. 


LEGAL DEBATES AND REFORM STRATEGIES 


Citizen and consumer interests are arguably poorly served by both private 
and public law governing contracted out human services. The consumer is pre- 
vented from suing the service provider in contract due to lack of privity and/or 
consideration. These elements are similarly lacking in the relationship with 
the public purchaser. In public law the problem concerns the relative lack of 
accountability of private or voluntary bodies compared with state agencies per- 
forming the functions directly.” While judicial review of contractors’ decisions 
may be possible on the basis that the body is exercising discretions as agent 
of a public authority,” delegations of authority are rarely so complete as to imply 
an agency relationship." Agency aside, amenability to review depends on 
factors such as the governmental nature of the body,” its performance of a 
public function,*© and the origin of its jurisdiction in a source other than 
contract.” While the common law has been supplemented by a new basis of 
review under the Human Rights Act 1998, the courts have adopted a similarly 





52 The focus here is on the denial of forms of individual redress that were (or would be) available in 
the case of state provision, and which still apply in respect of decision-making by the public 
agency responsible for service commissioning. The related problem of lack of accountability of 
government agencies for the exercise of contractual powers is beyond the scope of the present 
discussion. The exercise of contractual powers by public authorities is amenable to judicial review 
only in respect of decisions that are ‘statutorily underpinned, or which involve ‘some other suffi- 
cient public law element’ - Rv Lord Chancellor, ex parte Hibbit & Saunders (A Firm) [1993] COD 326 
(per Rose LJ); Rv Legal Aid Board, ex parte Donn & Co [1996] 3 All ER 1. 

53 P. Craig, Administrative Law (London: Sweet and Maxwell, 4" ed, 1999) 772: ‘The fact (the govern- 
ment department or agency) chooses to fulfil... functions by contracting out some of the work 
to private firms cannot, as a matter of principle, alter the fact that it is a statutory power or duty 
which is being exercised’; N. Seddon, Government Contracts: Federal, State and Local (Sydney: Fed- 
eration Press, 2" ed, 1999) 281. 

54 Rv Servite and Wandsworth LBC, ex p Goldsmith and Chatting [2001] LGR. 55. Here Moses J. rejected 
the argument that Servite Houses (a charitable Housing Association) was acting as agent, on the 
ground that the local authority lacked the power to delegate its obligations under s 21 of the 
National Assistance Act 1948. 

55 Rv Chief Rabbi of the United Hebrew Congregations and the Commonwealth, ex p Wachmann [1993] 2 All 
ER 249; Rv Football Association, ex p Football League Ltd [1993] 2 All ER 833. 

56 Rv Panel onTake-overs and Mergers, ex p Datafin ple [1987] 1 All ER. 564. This case established that the 
body need not itself be public, nor did its powers have to originate in statute or prerogative, pro- 
vided it was under some ‘public duty’ (Lloyd LJ, at 724; Nicholls LJ, at 725-726) or there was 
otherwise a ‘public element’ in the case (Sir John Donaldson M. R, at 714). 

57 The courts remain reluctant to include powers derived from or associated with contract within 
the scope of judicial review ~ Rv Disciplinary Committee of the Jockey Club, ex Aga Khan [1993] 2 All 
ER 853. Conversely, the absence of a contractual relationship between citizens and service provi- 
ders following corporatisation is a factor in favour of a finding of amenability to review — see Rv 
Governors of Haberdashers’ Askes Hatcham College Trust, ex parte Tyrell [1995] COD 399; The Times, 19 
Oct 1994; Rv Gwent Training and Enterprise Council, ex part Ghafoor (unreported decision of Brooke], 
Queens Bench, 22 Feb 1995, as discussed by M. Hunt, ‘Constitutionalism and the Contractualisa- 
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conservative approach on the application to private bodies. The effect of these 
restrictions is an increasing potential for the abuse of discretionary powers by a 
range of non-state bodies, disengaged from formal accountability processes that 
apply in bureaucratic organisation.” Where there has been a reduction in public 
law accountability following contractualisation,” there is prima facie a strong case 
for redressing that loss, whether by administrative law or other means. 


Judicial review 


Some commentators argue that these accountability deficits should be addressed 
through extension of the scope of judicial review to include any body performing 
a public function in providing public services.’ This reform strategy, which is 
part of the modern expansionist’ tendency in the field of judicial review, is at least 
partly inspired by Continental jurisprudence which has traditionally placed 
greater emphasis on the function than the identity of the actor (whether private, 
public or voluntary) as the crucial determinant of the legal relationship between 
user/citizen and service provider.” The public function test might be satisfied 
wherever a body ‘seeks to achieve some collective benefit for the public or a sec- 
tion of the public and is accepted by the public or that section of the public as 
having the authority to do so: A related approach, while skeptical whether insti- 
tutions or functions are capable of intrinsic definition in this way, argues that the 
application of public and private law should be based on a close examination of 
the reasons and justifications for drawing the distinction in particular contexts, 
notably whether they relate to access to government information, the extent of 














tion of Government’ in Taggart (ed), The Province of Administrative Law (Oxford: Hart Publishing, 
1997) 37-8). 

58 Korea 4 the case of publicly funded health and social care services the actions and decisions of 
contractors are generally within the Ombudsman's jurisdiction — s 7(2)(a) Health Service Com- 
missioners Act 1993; see M. Seneviratne, Ombudsmen: Public Services and Administrative Justice (Lon- 
don: Butterworths, 2002) 70-71, 162-167. For a full list of government departments and other 
public bodies within the jurisdiction of the Parliamentary and Health Service Ombudsman, see: 
http://www.ombudsman.org.uk/makeacomplaint/parliamentary/who.canwelookat.html (last 
visited 22 August 2005). 

59 The argument is that administrative law is being ‘pushed out of the public sphere by the re-label- 
ling of public activities’ — Seddon, above n 53, 279. 

60 While it is self-evident that contracting out has entailed a diminution in public law accountabil- 
ity, this does not necessarily imply overall or net accountability losses. A narrow public law 
approach tends to exaggerate the effectiveness of traditional accountability mechanisms, as well 
as ignoring the potential of new forms of accountability accompanying contracting out — see C. 
Scott, ‘The “New Public Law” ‘in C. Willett (ed), Public Sector Reform and the Citizens Charter (Lon- 
don: Blackstone Press Ltd, 1996); R. Mulgan, ‘Contracting Out and Accountability’ (1997) 56 Aus- 
tralian Journal of Public Administration 106. 

61 See for example P. Craig, ‘Contracting Out, The Human Rights Act And the Scope of Judicial 
Review’ (2002) 118 LQR 351; E. Palmer, ‘Should Public Health be a Private Concern? Developing 
a Public Service Paradigm in English Law’ (2002) 22 OJLS 663; Lord Woolf , ‘Judicial Review: A 
Possible Programme for Reform [1992] PL 221. 

62 M. Ross, Article 16 E.C. and Services of General Interest: From Derogation to Obligation? (2000) 
25 European Law Review 22. 

63 S. A. de Smith, Lord Woolf, and J. Jowell, Judicial Review of Administrative Action (London: Sweet 
and Maxwell, 1995) 167. Extending the scope of review might similarly be justified by the need 
for judicial control over all forms of monopolistic rather than just governmental power — Lord Beloff, 
‘Droit Public - English Style’ [1995] PL 57. 
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government power, the separation of powers, or procedural protections for public 
authorities.“ Such reform would bring the law governing private and voluntary 
sector bodies into line with that applying to public providers, in relation to whom 
citizens have traditionally had recourse to judicial review for the enforcement of 
individual rights. AJl these bodies would be under duties at common law to 
observe standards of legality, reasonableness, and procedural fairness in decision- 
making. For example, private nursing home residents whose care was publicly 
funded under contract with a local authority would have the same rights regard- 
ing the protection of legitimate expectations as enjoyed by citizens in the state 
sector.°© The common factor justifying judicial control would be the impact of 
decisions on the interests of individual citizens, and their significance for the 
interests of the public at large.” 

An obvious weakness in this argument is that the reform advocated is beyond 
judicial interpretation and development, and requires legislation. The suggestion 
that the courts should be prepared to act boldly in developing the notion of 
reviewability of all exercises of power has been criticized for uncertainty, and 
for leaving the judiciary armed with a concept in a theoretical twilight zone’® 
More fundamentally, however, many administrative lawyers are skeptical of the 
extension of judicial review by whatever means as a response to the accountability 
deficits accompanying outsourcing and contractualisation. In one view the failure 
to develop a coherent basis for progressive reform around the concept of public 
function in the ‘Datafin project’ is inevitable, due to the over-rigid dichotomy of 
public and private power that this approach assumes.” While the importance of 
public law qualities such as openness, participation, fairness, impartiality, account- 
ability, and rationality is acknowledged, the argument is that the implementation 
of such values within administrative practices might better be promoted through 
mechanisms other than judicial review. 

There is disagreement among public lawyers as to how far the governance 
issues raised by contractualisation amount to a crisis in administrative law.” One 





64 P. Cane, An Introduction to Administrative Law (Oxford: Clarendon Press, 3™ ed, 1996) 12—18. How- 
ever, the argument here appears circular — ‘public functions are functions which ought to be sub- 
ject to public law controls’ 18. 

65 Rv Cambridge Health Authority, ex p B[1995] 2 All ER 129; Rv North Derbyshire Health Authority, ex p 
Fisher [1997] 8 Med LR 327, Rv North Devon Health Authority, ex p Coughlan [2000] 3 All ER 850; 
[2001] QB 213. 

66 For the argument that the result achieved in Coughlan (where the Court of Appeal decided that the 
closure of a NHS nursing home amounted to a breach of the applicant’s legitimate expectation 
that it would remain open for the rest of her life) should apply to privately managed homes, see 
Palmer, n 61 above, 664. 

67 ibid 670. 

68 Hunt, n 57 above. 

69 J.W. E Allison, ‘Theoretical and Institutional Underpinnings ofa Separate Administrative Law’ in 
Taggart (ed), n 57 above, 89. 

70 M. Aronson, A Public Lawyer's Responses to Privatisation and Outsourcing’ in Taggart (ed), n 57 
above: ‘Datafin has failed to dent the common law’ refusal to treat contractual power as public 
power, with the result that contractual power is usually not amenable to the common law of judi- 
cial review’, 46. 

71 Fora critique of the apocalyptic tenor adopted by many ‘crisis’ commentators, see P. Cane, ‘Map- 
ping the Frontiers’ in P. Birks, (ed), The Frontiers of Liability (Oxford: Oxford University Press, 1994) 
151. In this view, while the problems posed by contractualisation for the traditional conception of 
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argument is that the ‘court-centred focus’ of the common law has vested too much 
importance in the position of the judiciary within the structure of governance. 
The increasingly ineffectual role of the courts is regarded here as a reflection of 
the failure of the legal order to respond to new challenges of social complexity, 
resulting in the displacing of law as an active regulatory mechanism over great 
areas of public life.” For commentators dubious about the prospects for both 
administrative law and complex regimes of administrative regulation in dealing 
with persisting governance problems, the implication is that the courts and tradi- 
tional legal processes should be further marginalized in favour of new legal forms 
and methods of accountability.” 

The expansionist judicial review project may be criticized for more pragmatic 
reasons. In the field of nursing home care, for example; there are practical difficul- 
ties with granting the same legal protection to residents in the private or volun- 
tary sectors as is currently enjoyed by those in publicly managed homes. The 
attempt to hold the contractor to account through such a ‘rights strategy is in 
many cases likely to be futile. The underlying problem here concerns the nature 
of the market for residential nursing services. Private or non-profit providers can- 
not be compelled to maintain a non-profitable business, or one that cannot break 
even. The quasi-market in long term care in the UK has been particularly vulner- 
able to changing market conditions.” In extreme cases, contractors may have no 
choice other than bankruptcy where businesses cannot be run at a profit. In 
human service sectors where market structures are more robust and where trans- 
fer of risk to private or non-profit bodies is both appropriate and practicable, the 
question is whether judicial review is the best way of holding providers to 
account and of protecting the public interest more generally.” The more tradi- 
tional and limited forms of procedural review that are likely to be involved in 
‘the majority of cases might be ineffectual in controlling the behaviour of contrac- 





judicial review are acknowledged, the difficulties are regarded as capable of being addressed by 
careful mapping of the various frontiers of public law. 

72 M. Loughlin, ‘Courts and Governance’ in Birks (ed) ibid. 

73 C. Harlow, ‘Public Service, Market Ideology, and Citizenship’ in Freedland and Sciarra (eds), n 13 
above, 54; A. C. Aman, Administrative Law for a New Century’ in Taggart (ed), n 57 above: ‘The 
new administrative law of market approaches and structures is largely the creation of the legisla- 
tive and executive branches of government. It is unclear just what the role of the courts will be’ (at 
95). Aman considers two main options for the regulatory role of the state in the new administra- 
tive law: the delegation of public functions to the private sector, and the application of market 
organisational models involving corporatisation. These regulatory transformations are argued to 
mark a shift in the focus of administrative law from legitimating extensions of public power and 
increased state intervention, to ‘legitimating new mixes of public and private power, new uses of 
private power, and increased reliance on market approaches to further public interest goals’, at 92. 

74 D. Gibson and R. Means, ‘Policy Convergence: Restructuring Long-Term Care in Australia and 
the UK? (2000) 29 Policy and Politics 43. 

75 In ‘legitimate expectation’ cases involving the closure of nursing homes there remain doubts about 
the propriety of the judicial role in reviewing the substance of administrative decisions, and con- 
cerns in particular about interfering with the capacity of contractors to deliver benefits of 
increased efficiency and responsiveness through business restructuring. (The closure in Heather 
was part of a restructuring operation in which the original home was to become a high depen- 
dency unit to meet the pressing need for such facilities, with existing residents being re-located in 
community-based units in neighbouring towns). 
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tors, being ‘subject to all the usual defects of judicial review generally, with some 


peculiar to that area?” 


Human rights 


The Human Rights Act 1988 incorporating the European Convention on 
Human Rights into UK law may be expected to be of increasing significance in 
controlling the contractual activities of public authorities. By comparison with 
common law judicial review, the jurisdiction asserted on human rights review 
has been described as ‘relatively intrusive’. It is concerned with substantive values 
rather than procedural norms, with the content and effect of decisions as well as 
the process of decision making, and ultimately with justifiability and proportion- 
ality rather than reasonableness.” A broad range of substantive fundamental 
rights is encompassed, as distinct from the largely process-oriented nghts con- 
ferred by the common law. The effect of section 6 (1) is to create a new ground 
of judicial review on which an act, decision or failure to act may be held unlawful. 
There are likely to be many cases involving human services in which the claims of 
dissatisfied citizens and consumers will be cast in these terms. 

However, the Act has full direct effect only in respect of public authorities such 
as the government, police, local authorities, courts or tribunals.” Its application to 
other bodies is limited to their performance of functions that are public in nat- 
ure,” so that a given body may be subject to human rights review in respect of 
some activities but not others.” The meaning of ‘public function’ in this context 
is proving as problematic as the common law test of amenability to judicial 
review under Datafin. Contrary to Parliaments original intention, the courts 
appear to be adopting a restrictive interpretation,” with the result that citizens 





76 Aronson, n 70 above, 47; Seddon, n 53 above, 300: ‘Even if judicial review did start to move into 
the “private” area of government contracts, the results would not be very startling. This is because 
... there is not much that judicial review can deliver. . . in the area of contracted out services’. 

77 M. C. Elliott, The Constitutional Foundations of Judicial Review (Oxford: Hart Publishing, 2001) 203. 

78 Decisions as to the scope of supervisory jurisdiction will be informed (in addition to domestic 
law) by the test applied by the European Court of Justice in deciding whether a respondent is a 
state body in respect of which a directive should have direct effect — see Aston Cantlow PCC v Wall- 
bank [2001] 3 WLR 1323; [2001] 3 All ER 393; Loughlin, n 72 above, 98. 

79 Section 6(3)(b) of the HRA 1998 defines public authority as including ‘any person certain of 
whose functions are functions of a public nature? Sub-section (5) states that in relation to a parti- 
cular act, a person is not a public authority by virtue only of subsection (3)(b) if the nature of the 
act is private. Advocates of the extension of the scope of administrative law controls into the con- 
tracted out sector have tended to argue that both forms of review, at common law and under the 
HRA, should be available — see Craig, n 61 above; Palmer, n 61 above. In Poplar Housing and Regen- 
eration Community Association Ltd v Donoghue (2001) 33 HLR 823-846, the Court of Appeal held 
that a registered social landlord (Poplar Housing) was a public authority for the purposes of s 6 
~ see M. McDermont, ‘The Elusive Nature of the “Public Function”: Poplar Housing v Dono- 
ghue (2003) 66 MLR 113. - 

80 D. Oliver, Common Values and the Public-Private Divide (London: Butterworths, 1999) 227, ibid, Func- 
tions of a Public Nature under the Human Rights Act’ [2004] PL 329. 

81 But see A. W. Bradley and K. D. Ewing, Constitutional and Administrative Law (Harlow: Pearson 
Education, 13 ed, 2003): some bodies previously outside the scope of judicial review may now, 
following incorporation of the Convention, be regarded as public authorities amenable to judicial 
review where their decisions are not subject to some other remedy (at 738). 
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are being denied human rights protection on the relatively arbitrary criterion of 
the bodys administrative links with state institutions.” A recent report of the 
Joint Committee on Human Rights considers that all bodies delivering public 
services should be subject to human rights obligations, and that all citizens should 
enjoy the same protection under the Convention regardless of the private or pub- 
lic identity of the service provider.” In addition to being indefensible in principle, 
the current gaps and inconsistencies in human rights protection are likely to mean 
that the UK is falling short of its international obligations to secure effective pro- 
tection of Convention rights (article 1) and to provide an effective remedy for 
their breach (article 13).8* Rejecting various reform options including statutory 
amendment, supplementing the Act with a scheme of Ministerial designation of 
public authorities, and using purchaser-provider contracts as a means of requiring 
adherence to Convention rights, the Joint Committee concluded that a human 
rights culture across all sectors might best be developed through clear principles 
of interpretation: As a matter of broad principle, a body is a functional public 
authority performing a public function under section 6(3)(b) of the Human 
Rights Act where it exercises a function that has its origin in governmental 
responsibilities, in such a way as to compel individuals to rely on that body for 
realisation of their Convention human rights’® 

While the argument for legal reform is more clearly established in principle in 
relation to human rights than common law judicial review, similar practical pro- 
blems are likely to remain. A more generous interpretation of section 6(3)(b) 
through judicial regard to principles of interpretation is but a small part of the 
solution to the overall problem of the present inadequacy of citizen redress in 
public contracting for human services. As to the possibility of using the HRA to 
enforce Convention rights against private contractors,®° there is little prospect of 
the courts recognising any form of direct horizontal effect. In the absence of con- 
tract, it is difficult to see how a cause of action necessary to extend the rights of the 
citizen can be grounded in the common law in this context.” 





82 Joint Committee on Human Rights, ‘The Meaning of Public Authority under the Human 
Rights Act’ Seventh Report of Session 2003-04, HL Paper 39, HC 382, para 1. 

83 ibid, para 58. 

84 ibid, para 73. 

85 ibid, para. 157. ‘Under section 6 of the Human Rights Act, there should be no distinction between 
a body providing housing because it itself is required to do so by statute, and a body providing 
housing because it has contracted with a local authority which is required by statute to provide the 
service. The loss of a single step in proximity to the statutory duty does not change the nature of 
the function, nor the nature of its capacity to interfere with Convention rights’, para 26. 

86 M. Hunt, (1998) PL 423; G. Phillipson, “The Human Rights Act, “Horizontal Effect” and the 
Common Law: A Bang or a Whimper?’ 62 (1999) MLR 824; R. Buxton, ‘The Human Rights 
Act and Private Law’ (2000) 116 LOR 48; H. W. R. Wade, ‘Horizons of Horizontality’ (2000) 116 
LQR 217. 

87 Besdley and Ewing, n 81 above, 421. Phillipson, n 86 above, follows previous commentators in 
concluding that the Act will have only indirect horizontal effect: ‘Plaintiffs seeking to invoke 
Convention rights in private common law cases will not be able to rely solely on the right in 
question, but will have to anchor their claim in an existing common law cause of action’, at 847. 
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Private law 


From a private law perspective, a different strategy for securing the increased 
accountability of contractors for the exercise of ‘public power is through the crea- 
tion of private rights on the part of consumers and other affected members of the 
community.” This approach suggests that the administrative law goals of increas- 
ing public accountability and participation may be achieved by means other than 
public law.” For example, in addition to providing enforceable substantive rights 
to certain standards of service, contract may in principle also be the basis of pro- 
cedural protection in the form of duties of fairness, considerate decision-making 
and good faith.” The fundamental problem with this avenue of redress is the 
absence of a contractual relationship between service recipient and provider. Even 
where public services are marketed and paid for directly by consumers, the law of 
contract often does not apply where the provider is carrying out a public legal 
duty.” Where there are legal entitlements, these are a patchwork of legislation 
and judicial decision-making about the tort of breach of statutory duty. The pur- 
chaser-provider contract may contain terms and conditions in respect of the nat- 
ure and quality of service delivery, but the consumer is denied access to the courts 
for redress for poor performance or dispute resolution.”* 

The uncertainty and inconvenience associated with the doctrine of privity in 
commercial business relationships are well known. One suggestion for reform is 
that the doctrine should not apply to linked commercial contracts that in effect 
comprise a ‘network’, defined as ‘a group of contracts which have collectively as 
their object the attainment of a common underlying purpose... in which each 
contract in the.group contributes in some way towards the achievement of that 
purpose?” A similar argument leading to the same conclusion is that the parties in 
such cases are linked by membership of a complex economic organisation?” 
Extending and applying this analysis in the present context, human services 





88 M. Allars, ‘Private Law But Public Power: Removing Administrative Law Review From Govern- 
ment Business Enterprises’ (1995) 6 Public Law Review 44. 

89 M. Taggart, ‘The Province of Administrative Law Determined?’ in Taggart (ed), n 57 above. While 
public law and private law have different starting points rooted in the primacy of ‘other-regard- 
ing’ or ‘self-regarding’ behaviour respectively, the results of private law analysis may approximate 
to those derived from administrative law (at 5). 

90 The potential flexibility of the common law in implying a term of fair dealing into all contracts is 
illustrated by the Australian case of Hughes Aircraft Systems International v Airservices Australia (1997) 
146 ALR 1 (where the term was implied in a pre-award contract involving a commercial tender). 
In the United States the courts have similarly been eager to ‘proceduralize’ private relationships by 
importing public law due process norms into contracts ~ see J. Freeman, “The Private Role in 
Public Governance’ (2000) 75 New York University Law Review 543, 589. However, such develop- 
ments are of limited significance for the user-provider relationship in quasi-market organisation, 
since in this instance there is no contract into which a term may be implied. 

91 J. Wightman, Contract: A Critical Commentary (London: Pluto Press, 1996) 161-169. 

92 Seddon, n 53 above, 34. Where the public purchaser can be persuaded to sue on the consumer's 
behalf, the problem with a damages claim would normally be proving loss to the government, in 
cases where the harm had in fact been done to the citizen. 

93 J. Adams and R. Brownsword, ‘Privity and the Concept of a Network Contract’ (1990) 10 Legal 
Studies 12, 12. 

94 H. Collins, Ascription of Legal Responsibility to Groups in Complex Patterns of Economic 
Integration’ (1990) 53 MLR. 731, 744. 
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quasi-markets might be considered just such an example of complex economic 
organisation, entailing the creation and maintenance of definite relationships 
between purchasers, providers, and consumers for the furtherance of particular 
policy purposes. On this line of reasoning the consumer would be able to sue 
either the public purchaser or the private provider to enforce the terms of the 
contract between them, while either principal party might be able to rely on con- 
tract in ‘response to the consumer’s action.” However, such reform is clearly 
beyond judicial interpretation and development in the human services context 
given the constraints imposed by prevailing doctrine. 

In the UK a statutory exception to the doctrine of privity has been legislated in 
the form of the Contracts (Rights of Third Parties) Act 1999.° The benefit of such 
measures may, however, be limited in practice. Remedies may not be available to a 
person affected by the actions of the service provider, but who is not currently a 
service recipient. Assuming that a contractual claim against the service provider 
can be established in principle, liability depends on the terms of the contract, and 
on the prior willingness and ability of the purchaser to include terms that protect 
the consumer interest. Even where service standards and the provider’ obligations 
have been adequately specified in the contract, the consumer may face formidable 
obstacles in finding out that information, or in gaining access to contractual doc- 
umentation. This court-based remedy suffers from disincentives to enforcement 
associated with the disproportionate expense and time involved in pursuing legal 
action, particularly given the relatively small size of many claims. If the prospect 
of private law actions to enforce breaches of contract is remote, incentives to per~ 
form fairly and efficiently may be lacking. Private law might, under certain con- 
ditions, provide redress in the form of compensation for non-performance or 
poor quality in service delivery, but it is unlikely to serve as a substitute for 
administrative law in upholding ‘public values and controlling the exercise of 
power in decision-making processes.” 

Whatever the merits of the argument as to the inherent responsiveness of the 
private law of contract as a regulatory mechanism,” its potential in the govern- 
ance of complex public services appears limited. As has been seen, quasi-market 
organisation involves a triangular relationship between service recipients, con- 
tractors and public purchasers. Even assuming the construction of a legal nexus 
between service recipient and contractor, for example through relaxation of the 
privity rule, the advantages claimed for private law regulation in standard-setting, 


95 For judicial consideration of the potential for relaxing the privity rule at common law, see the 
Australian High Court case of Trident General Insurance Co Ltd v McNiece Bros Pty Ltd (1988) 165 
CLR 107. 

96 See Law Commission (UK), Privity of Contract: Contracts for the Benefit of Third Parties, Report No. 
242 Cmnd 3329; E. Palmer, ‘Residential Care: Rights of the Elderly and the Contracts (Rights of 
Third Parties) Act 1999” (2000) 22 Journal of Social Welfare and Family Law 461. 

97 cf J. Freeman, ‘The Private Role in Public Governance’ (2000) 75 New York University Law Review 
543, 590. Even assuming the standards imposed in private law actions become more demanding, 
‘their chances of achieving a public law resolution in private law seem slim’. The parties might also 


minimize or avoid new obligations by contracting out of them. 
98 Collins, n 9 above. 
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monitoring and enforcement presumably could not apply in the absence of con- 
sumer engagement in these contracting activities.” This leaves open the question 
of whether such involvement is practicable in quasi-market organisation, or 
whether responsiveness in this sense is dependent on a more direct market rela- 
tionship between consumers and service providers. 

In the law of tort, legislation would be required for the public agency to be 
vicariously liable for the actions or omissions of the service provider, since under 
common law the provider in the vast majority of cases is an independent contrac- 
tor rather than agent of the authority." Were this option to be adopted, the public 
body would in effect accept liability on the basis that the contractor was acting as 
its agent, and then seek redress from the contractor under the terms of the head 
contract.” This option would have the benefit of convenience for the individual 
consumer. However, there would be additional costs for the public agency in 
administering the contractual relationship with the service provider, whose 
incentive to efficient and fair administration and to developing adequate internal 
complaints mechanisms might thereby be weakened. The economic benefits of 
more direct responsibility for harms caused would not be achieved. 


Transcending the public/private divide 


Rather than seeking to extend the ambit of private or administrative law, or 
delineate more sharply the boundaries of public and private action, a different 
reform strategy challenges the assumption that the problems associated with the 
blurring of public and private spheres can be addressed through doctrinal clarifi- 
cation or development within either branch of law. The attempt here is to trans- 
cend the artificiality of the public/private distinction. The traditional dichotomy is 
considered no longer helpful in constructing the key tasks of administrative 
law." The necessary co-existence of public and private elements in modern 





99 see ibid, 56-93. 

100 In purely private markets for services such as social and residential care, there remain however 
significant problems of market structure. Consumers have limited capacity to articulate demands 
and assert their interests. In the empirical research study reported by Ryan, n 11 above, ‘market 
mechanisms were considered to be particularly imperfect in situations where proprietors were 
able to persuade, influence or even intimidate their clients’, at 355. 

101 For an argument in favour of vicarious liability as a reform strategy, see Seddon, n 53 above: “Why 
should the government not be responsible for what contractors do? This of course requires an 
agency relationship between the government and the contractor, the latter simply being an exten- 
sion of the government for the purpose of achieving some public purpose. Yet, the common prac- 
tice in government contracts is to ensure by a suitably drawn clause that the contractor is not an 
agent of the government’, at 150. 

102 ibid, 34. A contract term might be included stipulating that damages could be recovered on breach 
measured by the loss suffered by the citizen. 

103 see for example de Smith, Woolf and Jowell, n 63 above, who argue that there should be clear 
criteria for identifying the kinds of official decision that are subject to public law and a clear divi- 
sion in a modern state as to what constitutes the “public” and the “private” realm, at 163. 

104 Aman, n 73 above, 116. For a sophisticated critical defence of the public/private distinction and an 
overview of current scholarship on this subject, see P. Cane, ‘Accountability and the Public/Private 
Distinction’, in N. Bamforth and P. Leyland (eds), Public Law in a Multi-Layered Constitution 
(Oxford: Hart Publishing, 2003). 
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public service organisation is reflected in notions of ‘hybridity’, ‘mixed adminis- 
tration’, and the sharing of regulatory roles among various actors in government 
and the non-state sectors.” In one variant on this theme, contemporary advanced 
societies are regarded as undergoing a fundamental transformation involving the 
development of a distinct ‘third sector’ of the economy which, while neither pub- 
lic nor private, is populated by institutions that are simultaneously independent of 
the state and yet closely associated with its goals, activities, and responsibilities. 6 

The legal reform prescriptions associated with this type of analysis are very 
different from those based on the traditional public/private law divide. For exam- 
ple, on one view the common law should require powerful bodies to act fairly 
and with due regard to individual interests and the public interest irrespective of 
whether the power they exercise lies in public or private hands.” The emphasis 
here is on the underlying common values — notably autonomy, dignity, respect, 
status, and security — that operate increasingly across both private and public law. 
While these values are readily apparent in employment, family and welfare law, 
they may be observed also in contract, for example in the increased protection of 
security and status through the development of concepts of legitimate expecta- 
tions and reliance interests. ®® Rather than denying the differences between public 
and private bodies, this analysis challenges the significance of such differences for 
` the issue of legal governance.” 

Consistent with this position, or at least not incompatible with it, is the sugges- 
tion that the legal relationship between service providers and consumers may be 
constructed on the basis of common law obligations in respect of essential public 
services. Since administrative law is regarded historically as having usurped many 
of the functions of control of what happens in the public sphere, there is no reason 
why common law obligations should not be revived and adapted to perform this 
function in a modern setting. Three inter-related but distinct doctrines can be 
traced in the common law requiring certain services to be provided to the public 
at reasonable prices and without discrimination: the law relating to common 





105 Aronson, n 70 above, 52-53. On the legal effects of hybridisation, see C. Scott, ‘The Juridification 
of Regulatory Relations in the UK Utilities Sector’, inJ. Black, P. Muchlinski and P. Walker (eds), 
Commercial Regulation and Judicial Review (Oxford: Hart Publishing, 1997); J. Black, ‘Reviewing 
Regulatory Rules: Responding to Hybridisation in ibid. On hybridisation generally, see Cane, n 
104 above, 269-275, 

106 M. Freedland, ‘Law, Public Services, and Citizenship - New Domains, New Regimes? in Freed- 
land and Sciarra (eds), n 13 above, 3. The continued regulatory role of the State in respect of priva- 
tized functions is explained in terms of the partial or incomplete nature of transfers to the private 
sector, ‘leaving the activity in question perched between the public and private sectors in a genu- 
inely distinctive situation, which should be regarded as constitutionally a third sector’, at 4. 

107 D. Oliver, ‘Common Values in Public and Private Law and the Public/Private Divide’ [1997] PL 
630. According to Oliver there is a developing common law right of those seriously affected by 
decisions taken by powerful bodies to have the effects of a decision on them considered and taken 
into account fairly and rationally before a decision is made’, at 638. 

108 D. Oliver, The Underlying Values of Public and Private Law’ in Taggart (ed), n 67 above, 233-239. 

109 Both public law and private law are argued to be concerned with the control of power and with 
the protection of individuals against abuses of power, and with upholding common values of 
respect for the interests of individuals. Both are concerned with standards of considerate action 
and decision-making, and with balancing this quality against the need to uphold authority and 
protect the interests of good administration — Oliver, n 80 above, 11. 
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callings, the law regulating monopolies in the public interest, and the doctrine of 
‘prime necessities’. While the latter two became the basis of American public uti- 
lities law in the nineteenth century, in Britain these bodies of law became progres- 
sively marginalised as the regulatory role was assumed by the legislature." This 
attempt to resurrect the common law shares with other hybrid approaches the 
advantage that it is not dependent on the classification of legal duties as private or 
public in character, in fact it may be said deliberately to accommodate a blending 
of public and private law principles.” On the other hand, it remains vulnerable to 
criticism on the ground that it is unhelpfully antiquarian. While of theoretical 
interest, there are significant practical obstacles to the rediscovery of judicial con- 
trols based on essential service obligations in common law jurisdictions.” 


Services of general interest in EU law 


In contemporary European debates the notion of rights in respect of essential ser- 
vices is strongly associated with the increasing influence of EU law in the tele- 
communications and utilities sectors. More generally, the term ‘services of 
general interest’ (SGI) has been adopted in recent European Commission policy 
statements as a vehicle for the encouragement of further political and economic 
integration. The Communication of September 1996 on Services of General Interest 
in Europe has been described as ‘in effect the White Paper or definitive policy 
document for the development of a Community public service sector, or services 
of general interest sector?’ The core values of the EU are said to include 
access for all members of society to universal services of general benefit that con- 
tribute to social solidarity, equality of treatment, and European citizenship. 
Continental jurisprudence may be regarded as useful in helping to provide 
a ‘framework within which issues of how to develop principles of public service 
can be debated?! 

While it is clear that the ambit of any SGI regime will extend to private busi- 
nesses as well as public bodies, there is less certainty over the range of economic 
activity that might come within the definition of a service of general interest." 
Obviously included are the telecommunications and postal service sectors, which 
have traditionally been regarded as involving universal service obligations. Other 
sectors identified in the 1996 Communication were transport, electricity, and 
broadcasting. However, the more complex the service and the less obviously it 








110 Only since the privatisation programme of the 1980s has public utility law begun to develop in the 
direction of recognising duties in respect of essential public services — see Taggart, n 89 above, 7; 
T. Prosser, ‘Public Service Law: Privatisation’s Unexpected Offspring’ (2000) 63 Law and Contem- 
porary Problems 63. 

111 Taggart, n 89 above. 

112 Aronson considers the common law power to set a reasonable price particularly problematic, 
arguing that the acknowledged difficulties of this function (determining the value of assets, return 
on capital, level of investment in infrastructure) make it much better suited to performance by a 
regulatory agency with a specific remit — n 70 above, at 51. 

113 Freedland, n 106 above, at 15, referring to COM(96)443, 11 Sept 1996. For more recent Green and 
White Papers on Services of General Interest, see respectively COM (2003) 270, 21 May 2003; 
COM (2004) 374, 12 May 2004. 

114 Prosser, n 15 above, 292. 

115 Freedland, n 106 above, 16. 
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may be regarded as an essential component of modern daily living, the harder the 
task of justifying its special treatment in terms of minimum standards governing 
the citizen-provider relationship. In quasi-markets for human services the exis- 
tence of multiple relationships poses particular difficulties. The services are not 
natural monopolies, although the supplier may have won the exclusive right to 
perform the function for a specified period (competition for the market rather 
than in the market) through a franchise or contracting out following competitive 
tendering. Assuming the existence of a legal basis to the relationship between the 
citizen and service provider, it is difficult to see how human services could be 
brought within the realm of essential services in the same manner as say the uti- 
lities and telecommunications. As to the content of obligations, it remains unclear 
how core standards of equality, continuity, and universality might be interpreted 
and applied in sectors such as health and social care."® 

Nevertheless, the developing law and practice on public services in the EU has 
provided a significant impetus to debates on the public/private divide and argu- 
ments in favour of its transcendence. Even in the private law sphere there is evi- 
dence of increasing hybridisation, for example in the project for harmonisation 
of contract law across the EU. Solutions to at least some of the doctrinal and 
regulatory problems accompanying the contractualisation and privatisation of 
public services are likely to be found in Continental jurisprudence.” 


RESPONSIVE REGULATION AND CITIZEN REDRESS 


The conclusion to be drawn from the foregoing review of current legal debates is 
that a hybrid reform strategy, rather than one that seeks to extend or develop pri- 
vate or public law in any particular direction, is needed in order properly to 
address the legal accountability deficits accompanying contractualisation. 








116 Following widespread concerns about interference with national autonomy, expressed in response 
to the 2003 Green Paper by a broad range of public and non-state bodies within member states, the 
White Paper concedes that it is doubtful whether a framework directive on services of general 
interest is the best way forward at this stage. Instead member states are urged to ‘pursue the mod- 
ernisation of services of general interest at their level in order that all citizens have access to quality 
services adapted to their needs and requirements’ (White Paper, para 4.1). The Commission 
remains of the view, however, that there should be a systematic approach to the regulation of the 
development of social and health services at EU level, and accordingly proposes to issue a further 
Communication on social and health services of general interest in the course of 2005. 

117 S. Whittaker, ‘Unfair Contract Terms, Public Services and the Construction of a European Con- 
ception of Contract’ (2000) 116 LQR. 95. The significance of Directives aimed at harmonising 
aspects of contract law is not confined to the realm of the private, since lying at the heart of such 
measures is a judicial power to review the terms on which contracts are made ~ ‘and judicial power 
to review administrative decisions is central to traditional concerns of public law’, at 120. The ‘Eur- 
opean conception’ of contract law ‘would straddle the private/public divide, recognising the role of 
public participants in the modern market. . . and the importance of the regulation of that market 
in the interests of consumers: EU regulation may itself be regarded as a type of hybrid, transcend- 
ing the public/private categorisation. 

118 C. Harlow, ‘Public Service, Market Ideology, and Citizenship’ in Freedland and Sciarra, n 13 
above. In this view it is private law, albeit in some hybrid form, that is regarded as offering an escape 
route from the inadequacies of administrative law doctrines and the ‘malaise of complex adminis- 
trative regulation’, 54. 
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However, legal or doctrinal development of whatever kind can only be part of an 
overall solution to contemporary governance problems. The attainment of 
improved redress for service recipients, and increased accountability of contractors 
and other parties performing public service functions, requires the careful tailor- 
ing of remedies to the conditions prevailing in particular sectors. The ultimate 
goal of a responsive regulatory strategy is to foster qualities of good administra- 
tion and respect for fundamental public interest values within the whole range of 
regulated agencies and bodies engaged in human services networks. Focusing on 
the relationship between statutory regulation, formal law, and informal com- 
plaints-handling and redress mechanisms in specific human service sectors, this 
final section identifies some fundamental problems with current regulatory 
arrangements in achieving this goal. An alternative approach is then suggested, 
reflecting the current interest shown by government and official bodies in infor- 
mal dispute resolution, and drawing on theories of responsive regulation. 


Grievances and redress — statutory frameworks 


For present purposes a ‘grievance’ may be defined as a perception on the part of the 
consumer or citizen of a wrong or injustice, giving cause for complaint against the 
party believed to be responsible for the infliction of the harm.’” Grievances may 
be associated most simply with dissatisfaction over quality or some other aspect of 
performance by the responsible service provider. They may concern perceived 
unfairness in decision-making, for example in the award of places on educational 
and training courses, the withdrawal of services due to economic restructuring, or 
the withholding of services on the ground that the user no longer satisfies elig- 
ibility criteria. The harm may take the form of contractors’ reneging on promises 
that have given rise to legitimate expectations on the part of users that the services 
would continue to be provided indefinitely? Or grievances may have more 
complex and deep-seated causes, for example concerning the nature of service 
standards and lack of control by consumers over specifications and terms of con- 
tracts between purchasers and providers. 

Procedures for the redress of grievances and disputes resolution in all human 
services fields are subject to detailed government guidance and regulations made 
in accordance with statutory frameworks. Statutory complaints and redress 
mechanisms have traditionally varied depending on whether services are pro- 
vided directly by central or local government, provided by a private company or 
voluntary organisation under contract with a public body, or provided and 
funded entirely privately. In the residential and nursing home sectors, Part 2 of 
the Health and Social Care (Community Health and Standards) Act 2003 sought 
to bring the rules governing contracted out provision into line with those 


119 cf P. Birkinshaw, Grievances, Remedies and the State (London: Sweet and Maxwell, 2"4 ed, 1994); 
N. Lewis and P. Birkinshaw, When Citizens Complain: Reforming Justice and Administration (Bucking- 
ham: Open University Press, 1993). 

120 Rv North Devon Health Authority, ex p Coughlan [2000] 3 All ER 850; [2001] QB 213. In the most 
extreme cases the harm may involve deprivation of liberty, as in the unwarranted exercise of dis- 
cretionary powers by contractors providing prison services. It is clear in both Australia and the 
UK that such decision-making is subject to judicial review. 
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applying to local authorities as direct providers. Under the Act, the Commission 
for Social Care Inspection (CSCI) became the single inspectorate for social care, 
with a remit to carry out local inspections of all social care organisations — public, 
private, and voluntary — against national standards; to register independent ser- 
vice providers that meet national minimum standards; to report on the outcome 
of inspections; to publish the star ratings for all social services authorities; and to 
validate all published performance assessment statistics on social care.” 

Local authorities were required by the Health Service and Community Care 
Act 1990 to establish complaints procedures for their social service departments in 
accordance with policy guidance and regulations.’ In homes managed by local 
authorities, complaints about standards within the 2003 Act are governed by the 
Social Services Complaints Regulations 2004, while complaints about other mat- 
ters (such as the quality of food in the home) are dealt with under the Care Homes 
Regulations 2001. The procedure for complaints against social services depart- 
ments involves a two-stage process. The authority is required initially to attempt 
an informal local resolution, which may entail a formal investigation leading to 
the production of a report with findings, conclusions and recommendations, 
coupled with an adjudication or decision on the matter complained of. The sec- 
ond stage involves independent review under the auspices of the CSCI, which 
may require the matter to be considered by an Independent Complaints Panel, 
or commission an investigation, or where appropriate refer the complaint to the 
Local Government Ombudsman. Where the claimant remains dissatisfied, a com- 
plaint about local authority actions or decisions may be referred to the Local Gov- 
ernment Ombudsman, while any complaint about the service provided by CSCI 
may be referred to the Parliamentary Ombudsman. A final avenue of redress is 
available through judicial review. Proposals for a reformed social services com- 
plaints procedure, involving closer partnership between local authorities and the 
CSCI, are due to be implemented in October 2005.” 

The situation is different where residential and nursing home services are not 
provided directly by the local authority. The Care Standards Act 2000 requires 
regulated private and voluntary providers to have their own complaints proce- 
dures, subject to minimum standards established under the Care Homes Regula- 
tions 2001. Where services are publicly purchased from the independent sector on 
behalf of citizens, there may be separate grounds for complaint directed at the care 
home concerning compliance with minimum standards, and the local authority 
in its function of assessing needs and specifying the level of care required. Due 
to the complexity of regulations and procedures, and the confusion likely to be 





121 Under the Act the CSCI assumes responsibility for work previously undertaken by the Social 
Services Inspectorate (SSD, the SSI/Audit Commission joint review team, and the National Care 
Standards Commission. 

122 The guidance requires that the procedures should be acceptable to staff and users, be widely avail- 
able and publicized, and be coordinated by a single responsible person. There are further require- 
ments as to time limits for responding to complaints, the monitoring and recording of 
complaints, confidentiality, the availability of interpreters and advocates, and the provision of 
training for staff in handling complaints. 

123 DH, Learning from Complaints — Consultation on Changes to the Social Services Complaints Procedure for 
Adults, 265082, October 2004. 
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experienced by citizens as to where to address complaints under what legislation, 
local authorities are required to coordinate the complaints process and liaise with 
providers registered under the Act. The position of the citizen is different again 
where services provided by a privately managed home are self-funded, or where 
the service recipient is accommodated in a voluntary home on an individual basis 
(ie in the absence of any commissioning arrangement with the local authority). 
Where the matters complained of are unconnected with the continuing statutory 
responsibility of the local authority, they remain outside the jurisdiction of the Local 
Government Ombudsman and cannot be the subject of judicial review proceedings. 

Similarly with healthcare services, redress mechanisms have varied historically 
depending on the public, private, or publicly commissioned nature of provision. 
In the NHS, complaints may be made by any person about services provided by 
NHS organisations or primary care practitioners such as GPs, dentists, opticians 
and pharmacists. Directions issued in 1996 and 1998 required NHS Trusts to have 
written procedures for local resolution of complaints within their organisation, 
and for a second stage of grievance-handling involving independent review.” 
The local resolution procedure extends to services provided overseas or by the 
independent sector, but only where these are funded by the NHS. Registered 
service providers are similarly required to establish informal complaints mechan- 
isms and to provide information on how to complain for users of the service and 
their relatives. Regulations under the Health and Social Care (Community 
Health and Standards) Act 2003 transferred the independent review stage of the 
reformed procedure from local NHS bodies to the Healthcare Commission (HC). 
The aim of the procedure is to resolve complaints quickly and as close to the 
source of the grievance as possible using the most appropriate means, for example 
conciliation.” In the case of complaints against an independent healthcare provi- 
der or a NHS Foundation Trust (FT), a citizen who remains dissatisfied follow- 
ing attempted local resolution may also make a request for an independent review 
to the HC. When the HC receives a complaint that has not been resolved 
locally, an initial review is carried out by a case manager to determine whether 





124 The legal framework for NHS complaints consists of Directions made under powers conferred 
on the Secretary of State by s 17 of the National Health Service Act 1977, Section 1A of the Hospital 
Complaints Procedure Act 1985, and paragraph 6(2)(e) of Schedule 2 to the NHS and Community 
Care Act 1990, Primary care practitioners are required through their contracts of employment to 
operate a practice-based complaints procedure and to co-operate with the independent review 
process operated by PCTs, which took over this role from health authorities in October 2002. 
Local resolution of complaints should be sought within six months of awareness of the grievance, 
although PCTs and NHS Trusts have discretion to waive this time limit where there are good 
reasons for doing so. 

125 As a non-governmental body, the Healthcare Commission will issue its own independent gui- 
dance based on the Department of Health regulations. An important part of the Commission's 
role is to learn from the complaints it investigates and to feed this knowledge and experience into 
its wider assessment of the performance of NHS organisations and the NHS as a whole. 

126 The term ‘independent healthcare’ refers to any private, voluntary, not-for-profit or independent 
healthcare establishment (or service, agency, practice or business) required to register 
with the Commission under the Care Standards Act 2000, as amended by the Health and Social 
Care Act 2003. 

127 The HC took over responsibility for regulating and inspecting the independent healthcare sector 
from the previous regulator, the National Care Standards Commission (NCSC). 
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the complaint should go to an investigation or panel. Where the grievance has not 
been satisfactorily redressed or the case otherwise disposed of by independent 
review, the Health Service Ombudsman is empowered to investigate complaints 
„made by or on behalf of citizens who claim to have suffered due to unsatisfactory 
treatment or service by the NHS. The Ombudsman has jurisdiction over health 
services provided by non-NHS bodies where these are funded by the NHS, but 
not where they are financed privately. 

The complexity of these regulations, complaints procedures, and redress 
mechanisms in the health and social care sectors is likely to have given rise to con- 
siderable confusion on the part of citizens as to where and how to pursue grie- 
vances. There is a proliferation of regimes and central directions, with varying 
implications for citizen redress depending on the method of funding or the iden- 
tity of the provider. Important differences remain in the nature and degree of pro- 
tection of citizens’ interests in spite of recent attempts at harmonisation. Further 
problems associated with the centrally-driven nature of the regulatory process 
concern the general lack of involvement and participation of stakeholders in stan- 
dard-setting and enforcement, and the likely ineffectiveness of bureaucratic regu- 
lation in achieving its goals of improved redress and responsiveness in human 
services provision. 


Remedial hierarchies 


There appears to be general agreement among policy-makers and academics as to 
the desirability of dealing with grievances in the first instance as close as possible 
to the site where the harm in question was supposed to have originated, with 
graduated enforcement from informal to more formal sanctions where necessary. 
The Government has recently emphasized the need for informal or alternative 
disputes resolution (ADR) in the handling of grievances arising from the activ- 
ities of government departments and executive agencies in cases where there exists 
a statutory right of appeal to a tribunal.’ Similarly the National Audit Office, in 
its more general analysis of citizen redress in public services, has stressed the 
importance of informal complaints procedures located at the bottom of a meta- 
phorical ‘ladder of redress.” While informed primarily by pragmatic efficiency 
and cost considerations, such sentiments may be regarded as consistent with a 
responsive regulation approach which acknowledges the limits of law and legal 
processes in addressing regulatory problems.’ In this approach, the role of an 


128 See for example: Health Service Ombudsman for England, ‘Making Things Better? A Report on 
Reform of the NHS Complaints Procedure in England’ 10 March 2005. The Report reviews five 
key weaknesses in the current system and approach (para 23): complaints systems are fragmented 
within the NHS, between the NHS and private health care systems, and between health and 
social care; the complaints system is not centred on the patient's needs; there is a lack of capacity 
and competence among staff to deliver a quality service; the right leadership, culture and govern- 
ance are not in place; and just remedies are not being secured for justified complaints. 

129 DCA, n 6 above. 

130 NAO, n 5 above, 8. 

131 J. Braithwaite, T. Makkai, V. Braithwaite and D. Gibson, Raising the Standard: Resident Centred Nur- 
sing Home Regulation in Australia (Canberra: Australian Government Publishing Service, 1993); 
P Nonet and P. Selznick, Law and Society in Transition: Toward Responsive Law (Harper Torch Books, 
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effective and properly functioning remedial hierarchy should be not only to serve 
efficiently in the redress of grievances, but also to provide incentives for decisions 
to be made fairly and properly in the first instance. 

In public services generally, a broad range of public and private bodies has since 
the 1990s been required by the Citizen’s Charter and its successor, Service First, 
to observe core principles of public service delivery, including the requirement 
‘to have a clear, well publicized, and easy-to-use complaints procedure, with inde- 
pendent review wherever possible’ As has been seen, public agencies and 
non-state bodies engaged in human services networks are subject to a range of 
specific regulatory requirements concerning informal complaints procedures. 
Where citizens have grievances that have not been satisfactorily resolved by these 
means, more formal internal and external redress mechanisms are available to 
varying degrees further up the ladder of redress including application to the 
Ombudsman and, at the apex of the hierarchy of remedies, judicial review.” 
The role of the Administrative Court as adjudicator of last resort in disputes invol- 
ving public authorities is reinforced by the procedural rule that permission to 
proceed will not normally be granted until the applicant has exhausted alternative 
remedies.“* This requirement has been reiterated by the Court of Appeal in 
Cowl v Plymouth City Council, in which Lord Woolf criticized the ‘unfortunate 
culture’ of ‘over-judicialising’ disputes in such cases.° This case illustrates the 
ineffectiveness of the remedial hierarchy ~ as presently constituted in the publicly 

‘managed nursing home sector — both in providing incentives for public officials 
to make decisions that are ‘ight first time, and (where errors are made 
or grievances occur) in ensuring that complaints are dealt with at the lowest 





1978); P. Vincent-Jones, ‘Responsive Law and Governance in Public Services Provision: A Future 
for the Local Contracting State’ (1998) 61 MLR 362. 

132 Service First — The New Charter Programme, Principle 6. http://archive.cabinetoffice.gov.uk/ser 
vicefirst/1998/introduc/nine. htm (last visited 10 August 2005). Since the formal completion of the 
Service First and Modernising Government programmes, such commitments are now contained 
in Public Service Agreements (PSAs). 

133 For an analysis of the limited impact of judicial review on first-instance administrative decision- 
making, see S. Halliday, Judicial Review and Compliance with Administrative Law (Oxford: Hart Pub- 
lishing, 2004); M. Hertogh and S. Halliday (eds), Judicial Review and Bureaucratic Impact (Cambridge: 
Cambridge University Press, 2004). 

134 Civil Procedure Rules 1998 (SI 1998 3132), 

135 Frank Cowl & Orrs v Plymouth City Council [2002] 1 WLR 803 (CA); A. Le Sueur, ‘How to Resolve 
Disputes With Public Authorities’ [2002] PL 203. The case involved a challenge to the legality of 
the councils decision to close down a residential care home. The seven resident applicants (aged 
between 77 and 92 apart from one aged 66, and all frail and in poor health) sought judicial review 
to quash the defendants’ decision to close the home, at least three claiming that they had been 
given assurances by employees of Plymouth council that they would be able to stay in the home 
for the rest of their lives, and that they had a legitimate expectation that the council would be held 
to its promises, Affirming the decision of Scott Baker J. at first instance that the claim should be 
rejected on the ground that there was insufficient evidence to establish that ‘home for life’ promises 
had been made, the Court of Appeal issued general guidance on the paramount importance of 
avoiding litigation wherever possible in disputes between members of the public and public 
authorities exercising powers on their behalf. Under the CPR the court must further the over- 
riding objective of enabling the just disposal of cases through active management (CPR 1.4(1)), 
including encouragement of the parties to use any ADR procedure where appropriate (CPR. 
14(2)(e)). The parties could be required to explain the steps taken to resolve the dispute without 
the court’s involvement, for example through complaints mechanisms, in an infer partes hearing. 
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possible level.”* It further raises questions not only of institutional design and the 
relationship between the different levels of redress, but also of the responsiveness 
of regulatory arrangements in terms of knowledge on the part of citizens and 
consumers of complaints mechanisms, and their ability to express grievances 
through appropriate voice mechanisms.’ The provision of information about 
grievance procedures and the existence of accessible channels of communication 
for complaints are essential pre-requisites for the effective operation of remedial 
hierarchies. 

The more fundamental problem for present purposes, however, concerns the 
lack of uniformity in regulatory schemes governing different modes of provision 
of human services, and the resulting unevenness in the protection of citizens’ 
interests. To reiterate, grievance procedures vary depending on whether the deci- 
sion-making body is a government department or agency, an independent provi- 
der delivering a public service under contract with a commissioning public 
agency, or a private body delivering a public service directly to the citizen. The 
jurisdiction of the Ombudsman extends to independent bodies only where ser- 
vices are publicly funded. Judicial review is possible only where the decision com- 
plained of involves a government department or other public agency, or an 
independent body performing a public function as this term has been defined in 
law. The fact that the body in question provides services to third party citizens 
under contract with a public agency is not by itself sufficient to render decision- 
making amenable to judicial review. The result in such cases is that the relationship 
between the citizen and service provider may be regulated neither by contract nor 
by administrative law. "® 

There is a need for greater consistency in the protection of citizens’ interests in 
human services regardless of the manner of delivery, the nature of funding, or the 
public or private identity of the service provider. All providers and other bodies 
performing public service functions in human services networks should have in 
place adequate complaints mechanisms and procedures through which grievances 
can be investigated and settlements reached wherever possible, prior to submis- 
sion of disputes that cannot be so resolved to more formal adjudication and ulti- 
mate judicial determination. A key regulatory objective informing the design of 





136 The appeal of the nursing home residents was dismissed subject to agreed terms going beyond 
what the Council was obliged to do under its statutory complaints procedure. When required to 
focus on the future well-being of the claimants, the parties had no difficulty in coming to an 
agreement which was ultimately annexed to the judgment and formed part of the order of the 
court. The terms of reference of the panel appointed to resolve the dispute included making 
recommendations to the Council's social services committee as to whether the home should be 
closed, taking account of the issue of whether any of the residents were promised a ‘home for life, 
and the emotional, psychological, and physical health of the residents and the impact of a move 
upon them. The Cowl ruling emphasizes the necessarily residual role of judicial review even in 
disputes involving the provision of services by public bodies that are unambiguously public in 
character (leaving aside the separate issue of how far the decisions of private organisations are 
amenable to review on the basis of their performance of a public function). 

137 Ombudsman's Annual Report for 2003-4 (2"4 Report—13 July 2004). 

138 Where public services are privately funded and directly provided in the market, the apex of the 
remedial hierarchy is judicial enforcement of contractual rights and duties. The level of citizen 
protection in such cases may be superior in some respects while inferior in others, compared to 
that afforded under direct government provision or purchase-of-service contracting, 
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remedial hierarchies should be sensitivity to the need to minimize grievances, 
complaints and disputes, and maximize performance through appropriate incen- 
tive structures. The final section shows how this goal might be attained through a 
hybrid legal reform strategy combining elements of public and private law, and 
involving the development and implementation of responsive remedial hierar- 
chies in particular human services sectors. 


Hybrid governance 


Debates on the accountability deficits accompanying contractualisation have 
tended to focus on the relationship between private contractors and ultimate con- 
sumers of public services.’ The general preoccupation of legal commentators 
with this relationship is understandable, given that the fundamental purpose of 
outsourcing is to transfer responsibility for provision from government agencies 
to external parties. This objective might be undermined if remedies in respect of 
contractor performance were to lie against public purchasers rather than the ser- 
vice provider. Furthermore there are sound economic reasons why the contractor 
should be principally responsible. The costs associated with the risk of legal action, 
handling complaints and paying compensation, can theoretically be factored into 
the tender price. Contractors are also thereby subject to incentives to provide ser- 
vices in a fair and efficient manner, since complaints are likely to be minimised 
and profits maximised by such performance.“ A principal argument of this arti- 
cle, however, is that the citizen/user—provider dimension of contracting regimes 
cannot adequately be considered in isolation from other relationships involved in 
human services organisation. Accordingly the following analysis takes account of 
all three main axes of contracting regimes with a bearing on the quality of citizen 
redress (Fig 1(a), (b), (c)). The focus is on how the regulatory framework protects 
both particular interests and the more general public interest in the contractual 
organisation of public services, and how it might be configured to serve this pur- 
pose more effectively. 

The idea that hybrid governance structures might be designed specifically to 
regulate the relationships between the various parties engaged in public service 
networks following contractualisation has recently been explored in Australia.“ 
Here it has been argued that consumer protection arrangements under the Com- 
monwealth Telecommunications Act 1997 may serve as a model for public ser- 
vices generally.“? Applying this approach in the human services context, public 


139 S. Fredman and G. Morris, ‘The Costs of Exclusivity: Public and Private Re-examined’ [1994] 
PL 69; !.. Supervision of contracting power should not be available only at the suit of those 
who have failed to secure, or retain, a contract; the users of a service also have an interest in ensur- 
ing that there is no misuse of contracting power and that services provided pursuant to a contract 
are delivered’. 

140 Schoombee, n 42 above, 142. 

1 ibid. 

142 Under the Commonwealth Telecommunications Act 1997, regulation of the liberalised telecoms 
markets is shared between government regulatory agencies (the Australian Competition and 
Consumer Commission and the Australian Communications Authority) and industry bodies: 
the Australian Communications Industry Forum is an industry-owned, operated and financed 
company, and the Telecommunications Industry Ombudsman is similarly self-funded by mem- 
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purchasing agencies would specify through terms in the contract with providers 
performance standards in relation to such matters as internal and external custo- 
mer complaints procedures and time limits for dealing with service requests and 
complaints.“ As has been shown, human services are already governed to some 
degree by such standards designed to ensure satisfactory outcomes for service 
users. The scheme would provide for a monetary penalty (with minimum and 
maximum limits) payable by the contractor to the customer in the event of non- 
compliance with service standards. Self-enforcement through an informal, inter- 
nal complaints mechanism would be backed by provision for complaint to an 
independent party such as an Ombudsman, who could certify breach of the stan- 
dard where the complaint was held to be justified.”* Selforganisation and self- 
financing of schemes within service industries might encourage the development 
of effective complaint-handling mechanisms that minimise the need for formal 
investigations.” The Ombudsman’ recommendation might be made enforceable 
in an industry-specific tribunal. In the event of non-payment or non-compliance 
by the contractor, the complainant would have an enforceable right of recovery in 
a court of law. The public law element in such regulation lies in the enforcement 
of service standards by the consumer without having to establish a contractual 
nexus, and in the initial process of investigation of the complaint and certification 
of breach of such standards. This element might be strengthened to include orders 
for corrective action to be undertaken by a provider.“® The private law dimension 
lies in the monetary form of redress, and in the ultimate enforceability of the 
claim by civil action if necessary. To counter difficulties of third-party enforce- 
ment, the scheme might provide for enforcement on the consumers behalf; 
whether by the public agency or a body representing the consumer interest. 
Framework legislation could provide an adaptable template for the introduc- 
tion of hybrid regulatory schemes of this nature, serving as the basis for more 
specific development of standards, remedies, and procedures in particular human 
service sectors.” The implementation of service standards should be relatively 
straightforward, since the purchaser-provider contract already contains detailed 
service specifications and a range of other standards. Any legislation would then 





bers of the scheme — see K. MacNeill, ‘SelfRegulation: Rights and Remedies — The Telecommu- 
nications Experience’, in C. Finn (ed), Sunrise or Sunset? (Canberra: AIAL, 2000); A. Stuhmcke, 
‘The Rise of the Australian Telecommunications Industry Ombudsman’ (2002) 26 Télecommunica- 
tions Policy 69. 

143 In the case of services funded privately rather than publicly, ie in a regulated market rather than in 
quasi-market organisation, similar conditions might be applied through terms contained in 
licenses or operating agreements governing relationships between independent regulatory agen- 
cies and private or voluntary sector providers. The following argument on the need for citizen and 
stakeholder involvement in public contracting processes is valid also in such regulated market 
contexts — cf C. Graham, Regulating Public Utilities: A Constitutional Approach (Oxford: Hart Pub- 
lishing, 2000). 

144 The Ombudsman role would be closer to that currently performed in private sector industries 
than existing public sector models — see Seneviratne, n 58 above, 55. 

145 MacNeill, n 142 above, 255. In the telecoms scheme a‘complaint’ becomes a dispute’ if the manager 
in charge of the informal investigation is unable to resolve the matter to the satisfaction of the 
complainant. 

146 Schoombee, n 42 above, 144. 

147 ibid, 143-144; Seddon, n 53 above, 148. 
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simply refer to the contract. The advantage of this reform compared with simple 
extension of current Ombudsman jurisdiction would consist in the ultimately 
enforceable nature of the right to payment, within a graduated self-enforcement 
structure aimed at making such formal recourse generally unnecessary. Such 
features also distinguish this proposal from current arrangements under public 
service charters in Britain for the payment of compensation to consumers - 
for poor performance, which for various reasons are regarded as having been 
unsuccessful. 

The success of such a reform strategy would depend most obviously on the 
quality of contract management by public purchasing agencies.“ Particular 
attention needs to be given to service specification and the definition of contrac- 
tor obligations, and to monitoring, evaluating and reporting on contractor per- 
formance. Purchasers might be made responsible for specifying the contractual 
information to which service recipients and other members of the public should 
be entitled, and how they are to gain access to that information. There are parti- 
cularly strong public and citizen/consumer interests in the availability of, and 
access to, contractual information.’ In England and Wales, access to documents 
that are claimed to be commercial in confidence’ is limited under existing free- 
dom of information legislation." Additional responsibilities in this regard might 
be imposed on public agencies through the hierarchical dimension of contracting 
regimes,” in anticipation of the obstacle under prevailing arrangements that 





148 G. Drewry, “Whatever Happened to the Citizens Charter?’ [2002] PL 9. The provisions for Finan- 
cial Remedies for Maladministration, drawn up by the DWP, fall far short in various respects of 
what might be regarded as an adequate contractual system of redress for poor performance. Most 
notably, the compensation scheme is discretionary in nature. Ex gratia special payments are 
described in Government Accounting as ‘payments which go beyond administrative rules or for 
which there is no statutory cover or legal liability’. http://www jobcentreplus. gov.uk/pdfs/Malad 
ministrationGuide.pdf, para 8 (last visited 10 August 2005). 

149 Schoombee, n 42 above: ‘No remedy of whatever type could operate effectively unless there is 
specificity in relation to the obligations of the contractor, and public disclosure of those obligations’, 
at 142, 

150 N. Seddon, ‘The Victorian Audit Review of Government Contracts — Lessons Learned from the 
Kennett Era’ (Public Sector Accountability and Governance Conference, University of Wollon- 
gong, 2000). A radical change in policy would be needed to remove the obstacle to public 
accountability that is currently posed by over-use of ‘commercial in confidence’ clauses. 

151 The Freedom of Information Act 2000 confers a general right of access to information held by 
public authorities (s 1). Public authority’ includes any body, by order of the Secretary of State (s 
5), exercising functions of a public nature, or providing under a contract with a public authority 
any service whose provision is a function of that authority.‘Exempt information’ includes infor- 
mation provided in confidence, where disclosure would constitute an actionable breach of confi- 
dence (s 41 (1)), or where information constitutes a trade secret whose disclosure ‘would, or would 
be likely to, prejudice the commercial interests of any person (including the public authority hold- 
ing it’) (s 43 (1) and (2)). The protection of commercial interests under this exemption is signifi- 
cantly greater than originally proposed in the White Paper (“Your Right to Know’, Cm 3818, 
December 1997), where the exemption would apply only if the company could prove that substan- 
tial harm would be caused by release of the information. 

152 See Administrative Review Council (ARC), The Contracting Out of Government Services, Report No 
42 (Canberra: Commonwealth of Australia, 1998). The ARC Report recommended that public 
purchasing agencies should be subject to a range of responsibilities. They should be required to 
keep relevant information relating to the management and monitoring of contracts to enable eva- 
luation of service effectiveness. . . (R1); contract terms should be included requiring contractors to 
keep and provide sufficient information, to the agency and for parliamentary scrutiny... (R2 and 
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many public bodies lack sufficient incentive or resources to undertake such extra 
burdens. l 

Citizen involvement in contracting regimes is a vital ingredient of responsive- 
ness. While there has been considerable debate on the protection of contractor 
interests in the purchaser—provider relationship, relatively little attention has been 
- accorded the issue of the role of citizens and consumers in standard-setting and 
contract management.” Empirical research on contracting out in local govern- 
ment in England has shown the benefits of increased responsiveness associated 
with consumer and citizen participation in a wide range of contractual activ- 
ities."* In the council housing sector, for example, competitive tendering for 
housing management services has been conducted in some authorities on the 
basis of elaborate procedures for involving council tenants at every stage, from 
the drawing up of contract specifications and allocation of responsibilities 
through to tender evaluation, contractor selection, and the monitoring and enfor- 
cement of contracts." Mechanisms for increasing consumer voice include consu- 
mer councils, systems for registering consumer views in the management of 
contracts or when they are due for renewal, and in appropriate circumstances ‘con- 
sumer input into the process of articulating some of the contract specifications or 
regulatory goals’”° 

Of crucial importance to responsiveness is the manner of determination of ser- 
vice standards. In Britain generally, standards in many public service sectors are 
centrally prescribed, in pursuit of the government's deliberate policy of reducing 
local variations in quality and ‘post-code lotteries’ through national frameworks. 
Regulation cannot be responsive where standards do not reflect the needs of ser- 
vice recipients, for example residents in nursing homes, or fail to take account of 
regional differences and preferences. Greater flexibility is required for public pur- 
chasing agencies in processes of standard-setting and service specification. The 





3); agencies should consider when letting the contract whether to require the contractor to agree 
to a performance audit from the Auditor-General . . . (R4); agencies should require contractors to 
adopt complaint-handling procedures where these are not already in place ... (R5), agencies 
should be responsible for ensuring that service recipients are made aware of such avenues of com- 
plaint; agencies should ensure that contractors are under a contractual obligation to act on the 
recommendations of the Ombudsman, and to give effect to any decision of a merits review tribu- 
nal reviewing the contractor's decision .. . (R13 and 21); agencies involved in contracting out 
should provide their staff with regular training on FOL issues . . . (R17); agency heads should be 
empowered under existing arrangements to make payments to people who have suffered loss or 
damage as a result of contractor action ... (R26); agencies should require contractors to make 
available records to enable the agencies’ accountability for management of the contract to be 
maintained, and should develop mechanisms for obtaining information from service recipients 
. - - (R29 and 30). 

153 Such dimensions were excluded from the terms of reference of the ARC investigation into con- 
tracting out in Australia — n 151 above, para 1.9. 

154 P. Vincent-Jones and A. Harries, ‘Limits of Contract in Internal CCT Transactions: A Compara- 
tive Study of Buildings Cleaning and Refuse Collection in “Northern Metropolitan”’ in 
D. Campbell and P. Vincent-Jones (eds), Contract and Economic Organisation: Socio-Legal Initiatives 
(Aldershot: Dartmouth, 1996). 

155 P. Vincent-Jones and A. Harries, “Tenant Participation in Contracting for Housing Management 
Services: A Case Study’, in D. Cowan, (ed), Housing: Participation and Exclusion, (Aldershot: Dart- 
mouth Publishing Company, 1998). 

156 Harden, n 12 above, 60. 
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service standards in particular sectors might be collectively established through 
tripartite consultation between public purchasers and consumers and representa- 
tives of provider organisations. The ultimate aim would be to render explicit for 
all interested parties the quality of services that consumers could reasonably 
expect, and the terms on which services would be provided. The standards thus 
established, including procedures for complaints handling and disputes resolu- 
tion, might govern relationships between contractors and consumers regardless 
of the public, private, or voluntary sector identity of the service provider. 

An immediate objection to such reform might be that the addition of a further 
layer of regulation to the governance of contracting would be excessively costly, 
bureaucratic and difficult to implement. In addition, the proliferation of schemes 
for different service sectors might be both confusing for consumers and result in 
unnecessary duplication of institutions dealing with very similar problems. How- 
ever, many of the elements necessary for this type of scheme are already present in 
some form in the regulatory environment. Some such strategy appears to offer the 
best hope of satisfying the need created by contracting out to provide both redress 
for individual grievances, and a mechanism for holding contractors to account for 
unfairness and other deficiencies in decision-making processes that impact on 
individual and public interests.” 


CONCLUSION 


Debates on the legal position of citizens and on the adequacy of redress need to 
take proper account of the shifting organisational foundations of public services. 
A fundamental purpose of government in restructuring major welfare sectors 
since the 1980s has been to offload functions traditionally performed by the state 
onto non-state bodies. The deployment of regulatory instruments including com- 
petition, corporatisation, and choice in conjunction with contracting regimes is 
playing a major part in increasing private sector involvement in human services. 
The more that consumers are brought into direct relationship with independent 
providers, for example through vouchering, co-payments and direct payments, 
the more the arrangement begins to resemble a regulated market rather than a 
quasi-market. This article has suggested that, in the longer term, the trend may 
be away from regulated public contracting towards regulated private contracting 
in the organisation and provision of human services. In that case, the principles 
of stakeholder engagement and participation that have been argued to be essential 
to responsive contracting regimes might apply similarly to the governance of rela- 
tionships between citizens, service providers, and independent regulatory agen- 
cies in regulated markets. 

Some current problems with public contracting for human services may 
be due to excessive or inappropriate privatisation of provider functions. The solu- 
tion to public service failures in such cases may lie in the adoption of an alternative 





157 For a discussion of the advantages of an alternative ‘transaction-based’ approach, characterized by 
uniformity in mode of redress across a diverse range of services or products, see MacNeill, n 142 
above, 265. 
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form of provision,’* rather than in attempting to graft redress mechanisms onto 
the currently failing mode of organisation. For example, the severe economic dif- 
ficulties and governance problems afflicting the nursing and residential care sec- 
tors beg the question whether these human services might better be provided 
directly. Generally, it may be suggested that where quasi-market contracting is 
adopted as a tool of government, the state has particular responsibilities for over- 
seeing and maintaining the conditions of operation of markets and for protecting 
the interests of vulnerable citizens. Quasi-market organisation (and other forms 
of privatisation) create the potential for certain harms to individual and public 
interests for which no legal remedy can be expected to compensate. 

As to the relationship between citizens and non-state providers in purchase-of- 
service contracting, the starting point for better governance is due recognition of 
the essentially public character of human services. Provider organisations in 
quasi-markets operate within complex economic networks oriented explicitly 
to the provision of public services. Private contractors are not ‘just’ private. But 
neither should they be treated by the legal framework in exactly the same way as 
government bodies purely on account of the ‘public’ function they perform. The 
attempt to do so has inevitably encountered severe doctrinal difficulties, reflecting 
the intermingling of public and private sectors in new ways and the essentially 
hybrid character of contemporary public services. Hybrid economic organisation 
calls for hybrid institutional solutions to governance problems. It has been sug- 
gested that one such solution, transcending the traditional dichotomy of private 
and public law, entails the combination of formal law and legal procedures with 
more informal institutional processes for handling complaints and dealing with 
grievances within public service organisations themselves. This reform strategy, 
involving the careful tailoring of remedial hierarchies within particular human 
service sectors, avoids the problems of perverse incentives and game-playing that 
tend to accompany ‘command and control regulation and which are likely to 
frustrate regulatory objectives and produce little or no benefit for service users.” 

The aim of responsive regulation is to facilitate within the whole range of 
public and non-state organisations engaged in public service networks the devel- 
opment of public service values, processes, and principles of good administra- 
tion,’®° including mechanisms for the redress of grievances of citizens and 
consumers with interests or stakes in the human services in question, and thereby 
ultimately to minimize grievances and disputes.’ In this vision, the onus should 
be on organisations themselves to devise means by which standards, both 
substantive and procedural, could be satisfied. Escalation to formal enforcement 


158 The contracting out of employment and training services in Australia, for example, has been 
argued to be so problematic as to call into question the viability of any form of outsourcing of this 
function — see G. Ramia and T. Carney, ‘Contractualism, Managerialism and Welfare: The Aus- 
tralian Experiment With A Marketised Employment Services Network’ (2000) 29 Policy and Pol- 
itics 59. 

159 J. Braithwaite, ‘Rewards and Regulation’ (2002) 29 Journal of Law and Society 12, 15. 

160 P. Selznick, The Moral Commonwealth: Social Theory and the Promise of Community (Berke- 
ley, University of California Press, 1992) 338. 

161 J. Braithwaite, Restorative Justice and Responsive Regulation (Oxford: Oxford University Press, 2002) 
255: “The most efficient way for an organisation to continuously reduce the injustice for which it is 
responsible will be dispute prevention rather than dispute resolution’. 
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and dispute resolution should be necessary only in cases where the interests of 
service recipients are not sufficiently met by self-regulation. Where complaints 
are upheld as a result of any disputes handling mechanism, the regulatory 
objective should be not to punish the provider for breach of contract, but to make 
effective restoration to those who have been inconvenienced by the failure to 
perform in accordance with service standards — the users of public services. 
At the apex of remedial hierarchies, the specifically human rights of citizens 
might be protected through obligations imposed on service providers in their 
contracts with public purchasers, combined with the adoption by the courts 
of a functional interpretation of the meaning of public ponty in section 
6(3)(b) of the HRA 1998. 

Finally, a fundamental precondition of the success of such inves governance is 
greater involvement of citizens and service recipients in standard-setting, the 
monitoring of performance, and other aspects of contract management. While 
governments in recent years have paid lip service to the importance of citizen 
participation, the dominant regulatory approach has in practice been centrally- 
driven and top down in character. If contracting regimes are to serve more 
responsively in the governance of human services, they need to be redesigned 
from the bottom up, with more information concerning contractual processes 
being made available to citizens and better voice mechanisms for the communi- 
cation of complaints and grievances. The public contracting process opens up a 
space for the collective representation of consumer interests that exists neither in 
traditional bureaucratic organisation, nor arguably in regulated market provision. 
In the citizen/user-public purchaser relationship, voice is crucial in ensuring that 
the exercise of decision-making powers by public agencies remains responsive to 
the needs and preferences of those whom they represent. 





162 ibid, 254. 
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Empowerment and State Education: Rights of Choice 
and Participation 


Neville Harris* 


Two separate discourses surround the involvement of parents in their children’s education in 
schools. One is concerned with what is often referred to as ‘parent power, based on the confer- 
ment on parents of rights to a degree of choice and participation in respect of their children’s 
education, a feature of legislative changes to the governance of state education that started with 
the Education Act 1980 and which, in part, rests on consumerist and liberal rights based notions. 
The other focuses on the home-school partnership ideal in which parents and schools have obli- 
gations to support each other in realising children’s potential. Labour and Conservative 2005 gen- 
eral election campaigns included proposals to empower’ parents. But social rights such as those in 
education, which are important to notions of citizenship, tend to be weak. This article concludes 
that over the past 25 years little power has been ceded to parents, individually or collectively, and 
that, in the case of rights of choice at least, any further empowerment seems unrealistic. More- 
over, the principal mechanism of parental involvement, particularly since 1997, has been the 
enforcement of parental responsibility, a form of ‘technology of citizenship’. The extent to which 
children hold participation and choice rights is also considered. 





INTRODUCTION 


The notion of the empowerment of citizens as users of public services, which first 
gained political currency in the UK during the 1980s and featured recently in both 
Labour and Conservative general election manifestos, is consistent with both con- 
tractarian and solidaristic notions of citizenship and the relationship between state 
and society. The former sees competitive individualism involving the exercise of 
choice as the means to ensuring a responsive, efficient and accountable service; the 
assumption is that even if some individuals gain greater advantage than others at 
any point in time, the whole of society will benefit in the longer term from 
improvements in the standards of the relevant services. The latter reinforces the 
idea that active universal participation in the shaping of services binds individuals 
to them and makes them. more responsive to needs as well as promoting social 
solidarity and greater equality of opportunity. An essential difference between 
these two notions is, therefore, that contractarian citizenship gives moderately free 
rein to individualism, whereas solidaristic citizenship subordinates individual 
freedom to the wider social goals of social cohesion and mutual support.’ 

By the time of the 1997 UK general election the education system in England 
and Wales had been re-shaped by nearly two decades of reform into one in which 
both elements of this dichotomy were evident. A state education system accessible 





* School of Law, University of Manchester, UK. I am grateful to the anonymous referees for their 
helpful comments. 


1 See H. Dean, Welfare Rights and Social Policy (Harlow: Prentice Hall, 2002) 187—189. 
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to all without charge, delivering a statutory national curriculum to all pupils,” 
mostly (at ages 11—18) in non-selective ‘comprehensive schools, reinforced the soli- 
daristic traditions of state education. The Labour government nonetheless inher- 
ited from the Conservatives a public education system whose framework of 
governance, while dominated by central government control (in part through a 
reallocation of power from town halls’) over areas such as the school curriculum 
and finance across all sectors, embodied market features of competition and 
choice.* The process had begun with the Education Act (EA) 1980, which had 
given parents a right to express a preference for a school, provided for publication 
of school information (including examination results) and established a right 
of appeal over admission decisions. This went much less further than the idea of 
education vouchers that Margaret Thatcher, Keith Joseph and other prominent 
Conservatives saw as a means to promoting not only individualism but also 
competition to pressurise schools to raise standards. Their introduction was finally 
abandoned in 1983 on the grounds that schools could not be expected to operate 
along commercial lines, when (at that time) they had no history or experience of 
financial control and budgeting.” Subsequently, the Education Reform Act 1988 
did introduce many of the key elements that would have been needed for a vou- 
cher system, with devolved budgets and financial control to schools, open enrol- 
ment’ (schools admitting pupils up to the full extent of their capacity) and 
formula funding.® 

While consumerism in the public services such as education had not been 
given free rein, and the shift from a producer-dominated to consumer-led system 
as envisaged in the Citizens Charter of John Major's first administration was by no 
means complete by the mid-1990s,’ factors such as the annual publication of 
school ‘league tables; the re-issuing of the Parents Charter® and the establishment 
of a Special Educational Needs Tribunal’ nonetheless reinforced the idea that 
there was growing substance to the notion of ‘parent power’. Moreover, educa- 
tion was seen as one of the key areas in which the principle of active citizenship 
through the exercise of civic responsibility might be realised, through parental 
involvement in schools (for example, as parent governors,” whose numbers were 





2 Including most pupils with special educational needs: see Department for Education and Skills 
(DfES), Special Educational Needs Code of Practice (London: DfES, 2001) para 1:5. 

3 Part of what Loughlin has referred to as ‘a systematic attempt to displace local authorities from the 
key role which, throughout the twentieth century, they have performed in the provision of edu- 
cation’: M. Loughlin, Legality and Locality. The Role of Law in Central-Local Government Relations 
(Oxford: Clarendon Press, 1996) 104—105. 

4 See N. Harris, Law and Education: Regulation, Consumerism and the Education System (London: Sweet 

and Maxwell, 1993); M. Feintuck, Accountability and Choice in Schooling (Milton Keynes: Open 

University Press, 1994). 

N. Timmins, The Five Giants — A Biography of the Welfare State (London: Harper Collins, 1995) 421. 

Harris, n 4 above. 

HM Government, The Citizens Charter Cm 1599 (London: HMSO, 1991). 

First issued by the Department for Education (DfE) in 1991, a revised version was published in 

1994: Our Children’s Education — The Updated Parents Charter (London, DFE, 1994). 

9 Under the Education Act 1993, 

10 Parent governorship was referred to specifically by John Major in the foreword to the Citizens 

Charter, n 7 above. 
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progressively increased") and participation in decisions on the status of a school 
(notably ballots on proposals that maintained schools acquire grant-maintained 
status, which gave them greater independence by leaving the local authority 
(LEA) sector although remaining a state school’). With governing bodies gaining 
increased autonomy over finance and personnel management this meant that 
there was the potential for the parental voice to exert a more powerful influence 
over local schooling. Through the new opportunities for choice and participation 
in decision-making, parents were said to be empowered as ‘consumer-citizens’.” 
This hybrid concept reflected the fact that the emergent consumerism in relation 
to public services such as education went beyond the basic notion of competitive 
individualism and the enjoyment of a degree of market power, but also reflected 
aspects of citizenship concerned with democratic involvement and the exercise of 
civic rights and obligations. Potter identifies access, choice, information, redress and 
representation as the key factors that provide a structural underpinning of the notion 
of consumerism in relation to public services and as a means to a degree of account- 
ability on the part of the provider. State education can be readily mapped onto this 
typology, with reference to, for example: the long-standing principle of free educa- 
tion for all; the right of individual parents to a degree of choice in relation to school- 
ing; rights of access to information; appeal and complaint rights; and the right of 
representation on school governing bodies. A unifying theme is the right of partici- 
pation, which in itself is strongly associated with the notion of citizenship and, 
according to Heater, is vital in giving proper effect to a moral relationship between 
citizen and the state in which ‘the dignity and worth of the individual is recognised.” 
The author has discussed citizenship and education in detail elsewhere,” and 
has noted the importance attached to the rights of citizenship in facilitating effec- 
tive social and democratic participation and in promoting equality, while taking 
account of the ongoing political and academic debate about whether it is equality 
of outcome or of opportunity that should be the law’s principal objective in this 
context.” Much of the discourse surrounding citizenship has focused on Mar- 
shall’s typology of political rights (such as enfranchisement), civil rights (such as 
equality before the law and access to the courts) and social rights (rights to welfare, 
including social services and education). Marshall saw social rights of citizenship 











11 Elected parent governors (a maximum of two per school) were introduced under the Education 
Act 1980. Their numbers increased under the Education (No 2) Act 1986 and EA 1993 (up to 5 in 
schools of over 600 pupils or in all grant-maintained secondary schools). 

12 Originally under the Education Reform Act 1988 and subsequently under the EA 1993 (Part II, 
Chapter II and Schedule 3). 

13 P. Woods, ‘Parents as Consumer-Citizens’, conference paper presented at the University of North 
London, September 1992, 4-5. : 

14 J. Potter, ‘Consumerism and the Public Sector: How Well Does the Coat Fit?’ (1988) 66 Public 
Admin 149 150. 

15 D. Heater, Citizenship. The Civic Ideal in World History, Politics and Education (Manchester: Manchester 
University Press, 3°° ed, 2004), 222. 

16 See in particular, Harris, above n 4, especially chs 1 and 8; Idem, ‘Students, mental health and citi- 
zenship’ (2004) 24 Legal Studies 349, especially 354-357. 

17 See further Dean, n 1 above. 

18 Per the typology identified in T. H. Marshalls seminal essay ‘Citizenship and Social Class’, pub- 
lished by Cambridge University Press in 1950 and reprinted in T. H. Marshall and T. Bottomore, 
Citizenship and Social Class (London: Pluto, 1992). 
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as acknowledging the commitment of society as a whole to ensuring that there 
was a guaranteed floor of entitlement as a reflection of universal basic citizenship. 
Through these rights the individual would achieve a degree of economic and 
social status that was not dependent on the operation of market, although Mar- 
shall also acknowledged that individual interests might require subordination to 
wider national interests."? It is reasonable to argue that citizenship rights, by 
enhancing social participation, contribute significantly to democracy through 4 
dispersal of power’.”° As an aspect of social citizenship, access to education illus- 
trates well the way that social rights (discussed more fully below) can hold the key 
to the enjoyment of the other citizenship rights. But it is important to note that 
more recent discourse on citizenship theory” has embraced the idea that citizen- 
ship is also seen as carrying obligations that are just as fundamental to the process 
by which, according to Oliver, ‘the individual has moved from being a subject 
towards a citizen.” Indeed, the reciprocal obligations of citizens towards the state 
were increased under the Conservatives and that process has not been arrested and 
in some respects has intensified under New Labour with its notion of a “Third 
Way’ alternative to dominant state provision on the one hand and economic lib- 
eralism/private provision on the other, and its emphasis on striking an appropriate 
balance between citizenship rights and responsibilities.’ The problem with the 
kind of ‘active citizenship’ that is contemplated is that entrenched social, economic 
and educational inequalities may limit certain individuals capacity to engage in it, 
thereby reinforcing social exclusion and undermining their citizenship status. 
There is a danger that the sense of belonging that is central to the notion of citi- 
zenship and the sense of solidarity that is bound up with the notion of universal 
rights may be damaged.”* O'Donovan, Lister and others argue that the active, 
reciprocal, citizen has been conceptualised without proper regard to social diver- 
sity, particularly in terms of social class and gender.” In relation to gender, the 
concern is that active citizenship is concerned with the public sphere and thus fails 
to acknowledge the role of women in the private sphere, which tends to go unrec- 
ognised in citizenship terms.” It has been suggested that one facet of New 
Labours communitarianism, which seeks to balance citizenship rights with 








19 ibid, 35. 

20 D. Oliver, Government in the United Kingdom: The Search for Accountability, Effectiveness and Citizenship 
(Milton Keynes: Open University Press, 1991) 32. 

21 I leave aside the issue of European citizenship, which is merely tangential to my discussion; for 
recent analysis, see D. Kostakopoulou, ‘Ideas, Norms and European Citizenship: Explaining Insti- 
tutional Change” (2005) 68 MLR 233. 

22 D. Oliver, Common Values and the Public-Private Divide (London: Butterworths, 1999) 270. 

23 R. Lister, ‘Citizenship, Exclusion and “the Third Way”: Reflections on T. H. Marshall’ (2000) 7(2) 

SSL 70, 87. : 

24 fis G. Lewis, “Do Not Go Gently. . .”: Terrains of Citizenship and Landscapes of the Personal’ in 
G. Lewis (ed), Citizenship. Personal Lives and Social Policy (Milton Keynes: Open University Press, 
2004) 2, 21. See also, J. Ahier et al, Graduate Citizens? Issues of Citizenship and Higher Education (Lon- 
don: Routledge Falmer, 2003), 

25 K. O'Donovan, ‘Gender Blindness or Justice Engendered’, in R. Blackburn (ed), Rights of Citizen- 
ship (Oxford: Mansell, 1993) 12; R. Lister, The Female Citizen (Liverpool: Liverpool University 
Press, 1989). 

26 A. Phillipe Democracy and Difference (London: Polity, 1993); L. Dominelli, Welfare Across Continents — 
Feminist Comparative Social Policy (Hemel Hampsted: Harvester Wheatsheaf, 1991). 
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enforced obligations to and within local communities, in the interests of social 
cohesion,” is the policy of involving parents in their children’s upbringing and 
education, but that the policy fails to recognise the sex/gender-specific elements 
within that role.”® The evidence suggests that mothers/female carers have a greater 
role than their male counterparts in their children’s education,” so the extent to 
which this involvement is recognised, and the means employed in promoting 
such participation, may have a particular significance to female citizenship not- 
withstanding its more general importance. 

Initially the Labour government elected to office in 1997 did very little to alter 
the relationship between state and citizen in the context of education or to dis- 
mantle the basic structure that it inherited. Its white paper published not long 
after the election offered the argument that ‘standards matter more than struc- 
tures?’ as the excuse for inattention to it. However, the government quickly took 
steps to scrap the assisted places scheme, under which central government had met 
the school fees and incidental expenses in respect of children from poor back- 
grounds who attended an independent (private) school.” It later also abolished 
grant-maintained status.” But with regards to the statutory framework for school 
choice, which represents a key element of the consumer paradigm in this context, 
since coming to power Labour has for the most part projected a neutral stance. 
The 1997 white paper stated that the government wished that ‘as many parents as 
possible ... be able to send their children to their preferred school} but it 
acknowledged that ‘where demand exceeds supply and one school is more popu- 
lar than another, some parents will be disappointed’.** The Labour government 
has seemed more concerned to smooth out some of the administrative difficulties 
in local admissions practice rather than to reform the basic legal structure on 
school choice. Thus, under the School Standards and Framework Act (SSFA) 
1998 and Education Act (EA) 2002 it has published codes of practice on admis- 
sions and admission appeals, made provision for co-ordination of admission 
arrangements in an area** and introduced a more consultation-based process of 
establishing local admissions policies, with input from representative admissions 





27 H. Dean, n 1 above, 197—199. 

28 J. Bussemaker and R. Voet, ‘Citizenship and Gender: Theoretical Approaches and Historical Lega- 
cies’ (1998) 183 Critical Social Policy 277, 301-302. But see M. E. David, Parents, Gender and Educa- 
tion Reform (London: Polity, 1993) ch 9. 

29 See below. 

30 Department for Education and Employment (DfEE), Excellence in Schools, Cm 3681 (London: 
The Stationery Office (TSO), 1997) ch 1, para 17. 

31 It was introduced under the EA 1980, s 17 and phased out under the Education (Schools) Act 1997. 

32 School Standards and Framework Act 1998, s 20 and Scheds 2 and 30 (the latter repealing Part III 
of the EA 1996). Most grant-maintained schools became ‘foundation’ schools under these provi- 
sions. 

33 Department for Education and Employment, above n 29, ch 7 para 28. 

34 Via the SSFA 1998 new ss 89B and 89C, made by s 48 of the EA 2002. Regulations may provide for 
admission decisions by all the admissions authorities in the LEAs area to be issued to parents on a 
single day in each year, in order to ameliorate the problems that arise when places which parents 
have already accepted become available because a more recent decision admits the same child to a 
different school and the parents accept it instead: ibid. See the Education (Co-ordination of 
Admission Arrangements) (Primary Schools (England) Regulations 2003 (SI 2002/2903) (as 
amended) and [same] (Secondary Schools) Regulations 2002 (SI 2002/2904). 
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forums” and with adjudicators to resolve disputes.” Collective participation has 
also been largely ignored, at least until recently. One of the exceptions, introduced 
by the 1998 Act, is the right for parents to participate on a ballot on whether a local 
state school that is permitted to select pupils on the basis of their academic ability 
should continue to have this power.” 

Policies associated with the empowerment of citizens are always likely to have 
appeal to an electorate and in their 2005 UK general election manifestos both the 
Labour Party and the Conservative Party placed renewed emphasis on them, par- 
ticularly in relation to health and education. Labour, for example, spoke of 
‘Empowering patients. . . extending patient power and choice’ and promoting ‘eal 
and effective parental engagement’ in the matter of their child’ schooling;** and the 
Conservatives promised parents ‘more choice and control over their children’s edu- 
cation.” Notwithstanding differences over matters of policy detail, both parties 
seemed keen to give the impression of not only attaching ideological importance, 
but also having a real commitment, to placing more power into the hands of 
ordinary citizens in relation to core public services.”° In the light of this renewed 
emphasis on citizen empowerment it is timely to examine the ways that the rights 
associated with choice and participation in school education are formulated and are 
operating. This article questions the extent to which such rights empower parents 
and children and young people. It considers whether they are serving merely to 
strengthen bureaucratic control and as what Bessant, writing about policies to 
facilitate youth participation, refers to as a strategy for increasing the governance 
of those concerned.” In this regard, the article also considers whether, over such 
matters as school choice and educational standards, the opportunities which have 
been established for parents to exercise rights over their children’s schooling are 
(even with the added potency implied by the Human Rights Act 1998) in reality 
a means to the undertaking of greater parental responsibility on their part. 


EDUCATION RIGHTS AS SOCIAL RIGHTS 


Among the core features of social rights and the public law duties from which 
they are derived are that they tend to be difficult to enforce"? (a limitation which 











35 SSFA 1998, s 85A, added by the EA 2002, s 46. 

36 SSFA 1998, s 25, 

37 Aballot would be triggered by a request by 20 per cent of eligible parents and it could cover one or 
more grammar schools in the area: SSFA 1998, ss 105—107; the Education (Grammar School Bal- 
lots) Regulations 1998 (SI 1998/2876). There remain 163 grammar schools, located in only one fifth 
of LEAs. - 

38 The Labour Party, Britain Forward not Back (London: The Labour Party, 2005) 34 and 63. 

39 The Conservative Party, Are you Thinking What We're Thinking? (London: The Conservative Party, 
2005) part 4, 3. 

40 The Liberal Democratic Party’s manifesto evinced no such commitment, notwithstanding the 
party’s longstanding attachment to the notion of local democratic control of services such as edu- 
cation. 

41 J. Bessant, “Youth Participation: A New Mode of Government’ (2004) 24 Policy Studies 87, 98. See 
also D. Cowan and A. Marsh, ‘From Need to Choice, Welfarism to Advanced Liberalism? Proble- 
matics of Social Housing Allocation’ (2005) 25 LS 22, 23, on the governance of ‘home seekers’. 

42 See eg Rv Inner London Education Authority ex p Ali and Murshid. See further N. Harris, ‘Education 
by Right?’ (1990) 53 MLR 525. 
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leads Plant to view them as 2 bit of a sham’*’) and highly conditional. The condi- 
tionality of such rights is in part concerned with the purpose of rationing entitle- 
ment in the interests of wider economic policy goals, but it is also seen as 
reflecting attempts at instituting ‘a technology of citizenship’,* a form of govern- 
ance and state regulation of behaviour intended ‘to mould “responsible citizens” ’. 
Thus, Labour's “Third Way’ aim of developing policies that strike an appropriate 
balance between rights and responsibilities seeks in part to address the moral 
imperative under which the realisation of social justice depends not merely on 
state provision but also the encouragement of self sufficiency (‘we want a system 
that aids those who need it and helps people to help themselves’**). Thus indivi- 
duals may, for example, be subjected to elements of compulsion and support for 
the improvement of their education, training or employability. One of the goals 
of education policy under Labour post 1997 has been to maximise the numbers of 
under 18s actually participating in education. Mechanisms for achieving it include 
stiffer penalties on parents who fail to fulfil their duty to ensure their children are 
educated,” and greater encouragement to young people to remain in education 
post 16 through the provision of financial support in the form of educational 
maintenance allowances, entitlement to which is subject to strict conditions con- 
cerning attendance and participation.” 

It is also in the nature of social rights that they tend to be highly susceptible 
to economic and political pressures and in any event are generally resource- 
constrained. Indeed, significant extensions of social rights are associated with 
increased provision by the state that is viewed not merely by those on the right 
but also the social democratic left as unsustainable in economic terms. These fac- 
tors contribute significantly to the ‘tenuous nature of the social rights in areas such 
as education, health or social care.” To take, as an example, the education of chil- 
dren with special educational needs, parents have ‘a right to have their needs 
assessed, but not necessarily to command the resources necessary to satisfy their 
needs.” Education provides few exceptions to this resource-sensitivity, but an 
important one is LEAs’ statutory duty, when a child of compulsory school age 
will not receive suitable education because of ‘illness, exclusion from school or 
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otherwise? to make arrangements for Suitable’ provision.” In R v East Sussex 
County Council ex parte T? which concerned a girl with chronic fatigue syndrome 
whose home tuition was being cut by the LEA from five to three hours per week 
due to budgetary constraints, the House of Lords held that the statute did not 
suggest that resource considerations were relevant to the question of what was 
‘suitable education.” Lord Browne-Wilkinson thought it was significant that 
the parallel parental duty to ensure their child received a suitable education ‘cannot 
vary according to the resources of the parent’.** The statutory duty gave rise to an 
enforceable right to the individual: the LEA owed a ‘statutory duty to each sick 
child individually and not to sick children as a class.” This decision, recently 
applied in a case where the court found that an LEAs patchwork of provision for 
a boy who had been excluded from school was in breach of this duty,°° shows that 
some education rights are enforceable as strict duties (although the LEA could 
have taken into account resources in exercising its discretion over the kind of sui- 
table provision to make).*” It has been argued that this reinforces the possibility of 
construing them as property rights.” Carney and Hanks, however, discussing 
Reich’ theory concerning welfare entitlement as a form of ‘new property; con- 
tend that the property metaphor is ‘highly problematic’ in the context of state 
welfare provision because of its dependence upon the capacity for individual- 
ism.°° However, perhaps there is a little more scope for individualism in the con- 
text of education than in other areas of welfare provision. 

Another problem with education as a social right is that scarcity places the indi- 
vidual in a competitive situation that limits the potential of certain social rights to 
ensure social inclusion on the basis of equality.’ Due to wealth or the cultural 
capital derived from their own educational backgrounds, some parents are better 
able to derive benefit from the rights that are available — to enforce access or 
choice. Moreover, social and economic barriers operate in relation to participa- 
tion in particular levels of education. They ensure that, for example, the fact that 
higher education is considered to fall within the scope of the right to education 
under the European Convention on Human Rights (ECHR)® does not guaran- 
tee access to it for all; not merely is entry to many courses highly competitive, but, 
for example, black Caribbean people and people from families of manual workers 
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are under-represented among students.” These difficulties suggest that efforts to 
strengthen social rights through a constitutional framework are unlikely in them- 
selves to guarantee social inclusion, because they will not remove the underlying 
structural barriers to citizenship for all. For example, despite the fact that the right 
to education is enshrined within the Dutch Constitution as a universal right, 
young people of Moroccan or Turkish origin in the Netherlands are at a much 
greater risk of social exclusion than others, as a result of under-attainment, early 
school leaving or truancy. Fabre nonetheless defends the constitutionalization of 
social rights, on the basis that although they cannot by themselves solve problems 
such as social deprivation and ensure social justice they provide important protec- 
tions, particularly when welfare states are under economic or political strain or 
where the expression of the majority’s preference threatens to harm the legitimate 
interests of minorities.” Of course, the benefits of constitutionalizing social rights 
will depend upon the ways that such rights are incorporated.® It is important to 
note that in the context of education it is generally the case (as demonstrated in a 
major recent survey of arrangements in 30 states”) that states’ constitutions which 
incorporate education rights guarantee a right to education free of charge in institu- 
tions making suitable provision and to some extent accommodate parents religious 
or philosophical beliefs; but as is the case with much of international law on educa- 
tion rights there tends to be much generality in the formulation of these rights and 
the state in any event retains considerable discretion to prioritise policy goals and 
apply economic constraints. The latter contributes significantly to the difficulty in 
enforcing these rights, noted above, notwithstanding the potential for the courts to 
develop them in ways that increase their potency to some extent.” 

A further issue concerns the holders of education rights. In the context of edu- 
cation, the critical debate about children’s rights has been largely ignored by pol- 
icy-makers and legislators in the UK over the years; and only of late has the case 
for children’s rights in this context begun to receive some policy and legislative 
recognition.” There is a widely held view that the rhetoric of empowerment 
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and the conferment of rights on parents as consumers or stakeholders over the past 
20 years have tended to overshadow the position of children as independent rights 
holders in connection with their education. Although the states duty under Arti- 
cle 2 of Protocol 1 to the ECHR (incorporated in the Human Rights Act 1998) 
not to deny the right to education is considered to be a right of the child, the 
Article further stipulates a duty to ensure teaching conforms to the parents’ reli- 
gious or philosophical convictions, which is clearly a right of the parents”? and 
confirms the position of parents as holders of rights of choice over education. 
Although its underlying premise is that parents know what is best for their child, 
and that there is a unity of interest, the difficulty is that most parents consider that 
a more important citizenship right would be one that guarantees that the state 
will ensure that their childs educational needs will be met through an appropriate 
standard of provision, enabling the childs potential to be fully realised. The over- 
all picture may be one of. rising school standards, but the Chief Inspector of 
Schools’ recent annual report highlights continuing gaps in achievement levels 
between different schools and groups of pupils, and worsening pupil behaviour.” 
This has prompted Daley’s comment that ‘[a] political movement that speaks con- 
stantly of “empowering” people has been responsible for the greatest disempower- 
ment of all — the failure to equip the young with the skills necessary for economic 
survival and social self-respect’. 

Whilst not wishing to downplay the importance of children’s rights (indeed, I 
return to them later), for my purposes it is the nature of the education rights and 
the degree of empowerment that needs to be considered. In particular, it is the 
extent to which the states bureaucratic control over education is limited by or 
gives way to rights on the part of those individuals or family or other social 
groups that have an interest in particular decisions. My position is that the ques- 
tion whether such power that derives from education rights should vest in parents 
or children/young people, which raises the issue of the ownership of the rights in 
question, is not the central issue. In saying that, however, the well recognised spe- 
cial character to children’s rights that is not a feature of parents’ rights is acknowl- 
edged. It can hardly be argued that, for example, developmental or protective 
rights of the kind found in the UN Convention on the Rights of the Child, 
including some of the education rights found in Articles 28 or 29,” can be owned’ 
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by parents, although we know that the Convention contemplates a parental role 
and thereby acknowledges that parents are the indirect beneficiaries of these rights 
if their children acquire the necessary guarantees from them. Moreover, there are 
clearly some rights that are directly conferred on school pupils by virtue of specific 
duties under domestic education law, such as the consultation duty in section 176 of 
the EA 2002. The participation rights of children and young people are important 
and a stronger emphasis on parental responsibility undermines them by downplay- 
ing children’s and young peoples independent interests in this sphere. 


EMPOWERMENT 


Power and rights 

Empowerment has a number of meanings in the context of education. Firstly, it is 
axiomatic that education is in itself empowering, in the sense that it is critical to 
the fullest enjoyment of citizenship as a social status, and so a right to education is 
important in reinforcing citizenship. Indeed, the UN Committee on Economic, 
Social and Cultural Rights has referred to the right to education as an empower- 
ment right.” Of course, other rights are bound up in that right and are inter- 
dependent with it, especially those concerned with equality (of opportunity, if 
not of outcome);”’ those concerned with personal development and socialisation, 
as in the UN Convention on the Rights of the Child, which acknowledges the 
developmental role of education and calls for the instillation of knowledge, values 
and skills appropriate to life in modern society; and those related to the quality 
of educational provision. Clearly, then, legal guarantees for parents and children 
associated with these basic rights are potentially empowering, especially where 
the means exist for enforcing them. Another way in which education is empow- 
ering is in the economic sense, in that increased access to education is said not only 
to lead to greater financial rewards for the individual (as in the evidence that grad- 
uates earn more than others”) but also potential economic benefits, both nation- 
ally (so that the Blair government's increased expenditure on education may be 
seen to represent a facet of ‘the social investment state? whose primary function 
is ‘investment in “human” and social capital and for which ‘the child and commu- 
nity have become its emblems), and globally. Deakin and Browne, for example, 
talk of the ‘market creating role for social rights’ that they see as inherent within 
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Sens ‘capability approach’, which views the individuals capability as dependent 
upon their capacity to utilise a commodity, which in turn is contingent upon both 
their own personal resources but also ‘access to health care, education and other 
resources which equip them to enter into relations of exchange with others’.™" 
Social rights underpin the ‘mechanisms of distribution’ (of which universal access 
to education must surely be one, in the same way that social security benefits or 
progressive taxation achieve a measure of redistribution) and thereby ‘play a pivo- 
tal role in providing an institutional foundation for individual capabilities’ ® 

The conferment of social rights, such as those concerned with access to educa- 
tion, is part of the dispersal of power within democratic states, as noted above.” 
Power itself has been the subject of much philosophical debate. It takes many 
forms and may be exercised in different ways, but of particular relevance to power 
in the public sphere, and in particular to the discussion of the enforcement of par- 
ental responsibility later, is Webers definition: ‘the possibility of imposing one’s 
will upon the behaviour of other persons’.** Of particular concern to education 
decision making is governmental power. Within democratic states such power, 
while potentially very far reaching, is nonetheless inherently finite. Not only do 
the law and adjudication play roles in its regulation,® but it is also the case that 
further empowerment of part of the polity implies a diminution of the power of 
other parts. It could be argued that great shifts in power occurred during the edu- 
cation reforms of the 1980s and 1990s. It has been well documented that the 
changes they brought about resulted in significant reductions in the power of 
LEAs and teachers.*° As we have seen, control of the secular curriculum was 
seized by central government and school budgets, while control of staffing were 
largely devolved to governing bodies. Furthermore, LEAs lost control of much of 
further education. Central government’s power over the system grew signifi- 
cantly, not merely in relation to the curriculum, but also the disposition of 
resources — for example, through the control exercised by the various funding 
agencies — and the associated lines of accountability. Central powers to displace 
the functions of failing I LEAs or to direct rationalisation of schools provision rein- 
forced this power shift.” 

So far as citizen empowerment is concerned, within the sphere of education it 
has both a collectivist and individualist orientation. The former is principally asso- 
ciated with the capacity for parents and others, such as young people, to influence 
or change decisions or policies affecting them collectively, such as whether a 
school should retain selective admissions (noted above). Individuals, on the 
other hand, assert rights to individual choice in respect of services provided by 


81 S. Deakin and J. Browne, Social Rights and Market Order: Adapting the Capability Approach’ in 
Hervey and Kenner, n 77 above, 27, 34. 

82 ibid, 35. 

83 See n 20 above. See also Fabre, n 67 above. 

84 M. Weber, Law in Economy and Society (1954), cited in D. Oliver, Common Values and the Public-Private 
Divide (London: Buatteryorths; 1999) 34. 

85 D. Oliver, ibid, ch 2. 

86 See P. Meredith, Government, ‘Schools and the Law (London: Routledge, 1992); S. Maclure, Education 
Re-formed (London: Hodder & Stoughton, 2° ed, 1992); N. Harris, n 4 above. 

87 These powers were first introduced under the EA 1997 and the EA 1993, respectively. 

88 Seen 37 above. 


936 © The Modern Law Review Limited 2005 


Neville Harris 








or in conjunction with the state or seek redress over decisions or policies concern- 
ing their own personal or family interests. Most of the legal battles concerning 
human rights in education that have been fought since the implementation of 
the HRA 1998 have fallen into the latter category, albeit that a reasonable number 
have had the effect of a test case. An example is Douglas? where the Court of 
Appeal held that the age 55 cut-off for student support was not in breach of the 
right to education or the non-discrimination duty (Article 14). Another leading 
case, Williamson,”° however, was more of a class action (although also a test case) in 
which the House of Lords upheld the rejection of a claim by the governors (and 
others) at a small number of independent Christian schools that the statutory ban 
on corporal punishment was incompatible with their enjoyment of religious and 
education rights under the ECHR. Due to a combination of judicial conserva- 
tism, a lack of robustness in the rights conferred and UK education law’s reason- 
ably pluralistic underpinnings (for example, in upholding religious rights) and 
accountability mechanisms, few advances in individual education rights have 
occurred under the HRA 1998 to date.” Those which have could be said to be 
evolutionary — in the sense that while the Act was transformatory, the expectation 
has been throughout that the evolving case law will mark out the advances that 
occur. What is clear is that the education system must now pay closer regard to 
individual human rights. This was reinforced by the recent case of SB, where the 
Court of Appeal found that a school’s ban on the wearing of the jilbab was, while 
well motivated and rational, made without proper consideration of whether it 
could be justified as an interference with the claimant pupils rights under Article 
9 (concerned with freedom of religion and of religious expression).”* 

The dominant public discourse in relation to education rights and empower- 
ment still concerns the notion of ‘parent power’. Initially, parent power was some- 
thing of an all-embracing concept, as reflected in the Conservatives’ Parents 
Charter, noted above. The suggestion was that parents were being placed in posi- 
tions to influence education decision making and to exercise real power in rela- 
tion to their child’s education. As noted above, reforms gave parents the right to be 
represented on school governing bodies, and subsequent legislation provided for 
parent governor members of local authority education committees.” There were 
also the voting rights, also noted above, in relation to grant-maintained school 
status and, more recently, on selective school admissions. Parents also gained a 
collective right to an annual report from the school governing body and to attend 
an annual meeting with the governors, enabling them to express concerns about 
how the governors were performing their role.” A new statutory duty under- 
scored the right of parents to be consulted and have their objections heard over 
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school changes,” although it is generally the case that, provided procedural 
requirements are met, bureaucratic control over school reorganisations or closures 
prevails — indeed the scope for judicial review of decisions in this area is ‘narrow’ 
and the courts have tended’ to adopt a liberal approach, acknowledging that 
school changes often have to'be instituted quickly.” It is often said that informa- 
tion is power, and in this regard parents have been the beneficiaries of various 
duties on schools and LEAs to publish information relating to a range of matters 
including school performance and school behaviour and discipline policies.” 
Recently the government committed itself to enabling parents ‘to check up on 
their childs progress at school at the click of a mouse’.”” Since 1989 parents have 
also had a right to complain about the performance by the LEA or school govern- 
ing body of their respective statutory responsibilities vis-à-vis the school curricu- 
lum; the EA 2002 has supplemented this by requiring governing bodies to 
establish procedures for dealing with all complaints not covered by any separate 
statutory provision.” 

Although pupils have largely been excluded from any form of collective 
empowerment, consultation with them has increased and there is now a general 
duty in section 176 of the EA 2002 for LEAs and the governing bodies of main- 
tained schools to have regard to guidance from the Secretary of State about con- 
sultation with pupils in connection with the taking of decisions affecting them’. 
The guidance must ‘provide for a pupils views to be considered in the light of his 
age and understanding’. Although the first guidance, issued in April 2004,4 
could perhaps be criticised for being fairly short on concrete measures for invol- 
ving pupils, it does stress in clear terms the benefits of pupil participation for 
both young people and schools. These include the reinforcement of citizen- 
ship education, raised self-esteem among pupils and the idea that children and 
young people are ‘major stakeholders in society with important contributions to 
make to the design and delivery of services they receive, including education’ 
It also acknowledges what could be one of the most challenging aspects of 
this initiative, namely ensuring that there is equality of opportunity to partic- 
ipate and be heard regardless of ethnicity, gender, disability or other potentially 
excluding factor. ®® 
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A duty to listen to children’s views on aspects of their education may not go so 
far as meeting the ideal of children’s participation within what Lancaster refers to 
as a ‘power-sharing framework” or as, in Davies words, an agent of change’. 
Moreover, such participation might be viewed, cynically, as ‘little more than a 
form of behaviour management and social control.’ Nonetheless, it could be 
important in fostering a cultural change within schools, whereby children are 
actively engaged in aspects of policy making and thereby gain a greater sense of 
attachment to or ownership’ of school-based policies, such as those concerned 
with behaviour. However, there is a risk that the establishment of var- 
ious national and local consultation and participation mechanisms will lead to a 
sense of complacency about respect for children’s independent interests and a false 
perception that they somehow guarantee inclusiveness and the upholding of 
rights. Although the opportunities for young people to participate are being fos- 
tered by the government and, for example, by the Children Commissioner's 
function, under section 2 of the Children Act 2004, of promoting awareness of 
the views and interests of children in England over education and other matters 
and of the desirability that such views are taken into account, there is a danger that 
these mechanisms could become discredited and viewed with cynicism by the 
children and young people themselves if they fail to influence policy." For that 
reason, recent and somewhat vague promises to empower [young people] to 
shape the services they receive”? must be viewed with caution. Policies will also 
need to be underpinned by making children and young people aware of their 
rights under the UN Convention on the Rights of the Child (as Article 42 
thereof requires), including those in Article 12, which requires State parties to 
‘assure to the child who is capable of forming his or her own views the right to 
express those views freely in all matters affecting the child’, and to ensure that the 
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child’s views are given due weight in accordance with the age and maturity of the 
child? Moreover, they should promote the participation of pupils as members of 
school councils, local youth forums or ‘associate members’ of committees of 
school governing bodies (albeit that all associate members are excluded from hav- 
ing voting rights unless aged 18 at the date of their appointment). 

Despite the claim in the pupil consultation guidance that it supports Article 12, 
it is clear from the document that what is contemplated is enabling pupils collec- 
tively to influence policy formulation rather than giving a voice to the individual 
pupil in respect of a particular education decision that relates to him or her." 
Indeed, when one searches education legislation for specific provisions recognis- 
ing individual pupils as having rights to present their views and for those views 
specifically to be taken into account, one finds them somewhat thin on the 
ground, although there have been some advances of late in the area of special edu- 
cational needs." It remains the case that parents/carers have a right to withdraw 
the pupil from religious education, collective worship or sex education, regardless 
of the pupils wishes." 


Collective empowerment? 

An assessment of the impact of the various collective rights of participation, repre- 
sentation and consultation for parents and/or children leads to the inescapable 
conclusion that little power has been ceded. Bessant’s conclusion about policies 
in Australia and the UK to involve young people in the public sphere, that ‘parti- 
cipation is confined to specific issues that do not challenge the political power of 
policy makers on significant issues?" may be of broader relevance. For example, 
while between one and three parent governors are to be included in an areas 
admissions forum, their influence is likely to be weak, not least because they are 
just one of eight possible categories of member and the forunt role is merely 
advisory.'® Similarly, parent governors must be represented on local authority 
education overview and scrutiny committees, and have voting rights,” but a sur- 
vey of five local authorities selected randomly by the author revealed that none 











113 The School Governance (Constitution) (England) Regulations 2003 (SI 2003/348) reg 11 and 
Sched 6 para 1 permit the governing body to include ‘associate members’ on committees of the 
governing body, but not as governors. The School Governance (Procedure) (England) Regula- 
tions 2003 (SI 2003/1377), reg 22 enables associate members to be given voting rights (save in 
respect of admissions; pupil discipline; the election or appointment of governors, and budget 
and financial commitments of the governing body), but provides that a person who was aged 
under 18 at the date of their appointment may not vote. 
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DfES, 2004) para 1.3. 

115 See N, Harris, n 71 above; and the Special Educational Needs Tribunal Regulations 2001 (SI 2001/ 
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had the maximum permitted number of parent governor members (five, the 
minimum is two) and that the ratio of parent governors to the other voting mem- 
bers (councillors plus a couple of church representatives) was 3:10 or below (Bir- 
mingham 2:16; Durham 3:27; Greenwich 2:12; Lewisham 3:10; Trafford 3:12).!7° 
Furthermore, the only specific matter concerning local schooling on which the 
parents in the local community as a whole may vote is on whether a school should 
retain selective admission arrangements (noted above), and only one ballot has 
taken place since the procedure was introduced more than five years ago.” On 
the one hand, there has been an increased sense of openness and interaction that 
has to some extent precipitated a cultural shift in relations between schools and 
parents and has helped to foster developments such as the notion of ‘extended’ 
schools providing after school childcare and weekend activities such as homework 
clubs, facilitated by statutory reforms.” But there is little evidence to suggest that 
real parental empowerment has occurred. For example, recent research into 
families with disabled children, conducted at the Centre for Analysis of Social 
Exclusion at LSE, shows that despite two decades of reform ‘families often feel 
powerless because their lives are dictated by the actions of a number of statutory 
agencies over which they have no control — including schools, local authorities 
. 2.” Indeed, the transfer of power away from elected local authorities has wea- 
kened still further local democratic accountability for educational provision.'** 
Iris Young has observed how, having gained a presence within a public sphere 
of decision making, ordinary citizens ‘sometimes find that those still more power- 
ful in the process exercise, often unconsciously, a new form of exclusion: others 
ignore or dismiss or patronize their statements and expressions. She describes 
this experience as ‘internal exclusion’, on the basis that it concerns ‘ways that peo- 
ple lack effective opportunity to influence the thinking of others even when they 
have access to fora and procedures of decision-making.” It is true that parental 
representation on school governing bodies has been increased several times over 
the past 25 years. But according to an analysis for the Institute for Public Policy 
Research (IPPR), the work of school governing bodies is focused on their role in 
the improvement of school performance and in the management of school 
finances,?’ which has tended to weaken the influence of parent governors in 
shaping the direction of a school: ‘parent governors appear to have been margin- 
alised by professional voices’ or ‘co-opted into using managerial skills, such as 





120 Web searches, 10 June 2005. These figures exclude parent governor member vacancies: Lewisham 
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127 The House of Commons Select Committee on Education and Employment in fact supported the 
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accounting’??? Thus, although, according to the House of Commons Select 
Committee on Education and Employment, governing bodies play an important 
role ‘in ensuring a direct line of accountability from the school to its local com- 
munity’,””° there is force in the conclusion of the IPPR report that ‘[p]arents need 
new access routes to school decision making’? The barriers to lay participation 
in decision making are also highlighted in a study of the management of local 
‘education action zones’! and mirror those revealed by research showing that 
the involvement and influence on decision making of lay members of boards of 
NHS primary care groups was slight and below that of the other members, who 
represented professional interests."°* This research adds to the evidence that real 
citizen empowerment through representation in decision making processes con- 
cerning public services such as education and health has yet to occur. 

Opportunities for parents to influence school governors’ decisions are, in one 
respect at least being, being eroded. The EA 2005 has ended the duty of governing 
bodies in England to produce an annual report and convene a meeting with par- 
ents at least once a year.” In its place is a duty to maintain and publish a ‘school 
profile’.°* There has been a trial of this system of disseminating information in 
certain areas, via websites which can be accessed by parents and children.” The 
element of empowerment that comes from being able to confront the school gov- 
ernors in an annual meeting (albeit sometimes dominated by a few disenchanted 
voices, and often poorly attended) will be lost. The EA 2005, however, does pro- 
vide an additional channel through which the views of parents and children can 
be expressed: when a school is inspected the Chief Inspector of Schools must have 
regard to the views expressed by pupils and parents of pupils.° There are plans to 
supplement this with new powers for the Office for Standards in Education 
(Ofsted) ‘to respond to parental complaints and where necessary to close failing 
schools or replace failing management’. 

Despite their expansion, these forms of local democratic participation are not 
providing significant powers of influence or control to parents. Indeed, empow- 
erment in the context of education is still perhaps most closely associated with the 
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may, inter alia, be granted exemption by the Secretary of State from ‘any requirement imposed by 
education legislation’. See the New Relationship with Schools (Governors’Annual Report) Order 
2004 (SI 2004/2683) and [same] (No 2) Order (SI 2004/2810). 

136 EA 2005, s 7. This confirms current practice in relation to parents but not pupils. 
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notion of individual choice for the consumer’, derived from Conservative educa- 
tion policies of the past but also a feature of New Labour's approach. As Lister 
argues, while under New Labour there is something of a more collective and 
democratic approach ... includ[ing] . .. various fora for “listening to” particular 
groups ... the suspicion is that it is the consumer rather than the citizen who 


represents the ideal New Labour subject.” 


Empowerment and individual choice 
The educational case for school choice began to develop momentum in the 1960s. 
It rested on the idea that parents knew the best environment for their children’s 
learning and social development, which also supported a moral case for choice 
and was reflected in the largely unenforceable duty on schools and LEAs to have 
regard to the principle that, subject to reasonable expenditure constraints and effi- 
ciency needs, children are to be educated in accordance with the wishes of their 
parents’. Parents were, in the words of the Plowden Report of 1967, ‘more likely 
to support a school they have freely chosen, and to give it the loyalty which is so 
essential if their children are to do the same’™° The exercise of choice would also 
ensure that schools that were unpopular with parents would be identified so that 
the LEA could ‘find out why and make it better.” The language of accountabil- 
ity was not in evidence at that point, but by the 1980s, when individual school 
choice had become ‘the leading idea of education reform,“ market place account- 
ability underscored the Conservatives’ rationale for parental choice together with 
the idea that it would help to drive up standards through the process of competi- 
tion. Thus, although parents would make individual decisions, parent power 
would have a collective impact upon the education system. In fact, there appears 
to be no clear evidence to date that it has had an impact upon school standards. 
Nonetheless, the idea that parents are collectively empowered through indivi- 
dual choice is still being advanced, 25 years on. For example, Stephen Byers MP 
has been reported as arguing that permitting schools to expand in response to 
parental choice could ‘revolutionise our schools system’ and mean that ‘school 
choice puts levers of power in the hands of parents’."** The theme of empower- 
ment was also articulated by Tony Blair in a major speech in October 2004.5 Mr 
Blair referred to a vision of an inverted state/citizen relationship: ‘with the citizen 
not at the bottom of the pyramid taking what is handed down; but at the top of it 
with power in their hands to get the service they want’. The individual is to be 
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empowered, not dictated to, according to Mr Blair. But is this vision one of actual 
empowerment or is it mere rhetoric? How will parents’ right to get the ‘service 
they want’, which clearly implies an element of greater individual choice, be 
strengthened? Mr Blair indicates that in order to serve individual needs, services 
such as education, welfare and health will have to be characterised by ‘flexibility 
and adaptability’. The idea of expanding successful schools in response to parental 
demand and providing an opportunity for individual parents to participate in the 
establishment of new schools, in order to enhance choice, both of which were set 
out in the government’ five year strategy published in December 2004,6 is con- 
sonant with this vision. As before, it does, of course, presuppose that the indivi- 
dual, or at least a majority of individuals, will have or be able to acquire the 
competence or capacity to manage their own affairs in a way that enables them 
to demand the particular form of service they require. Such universal competence 
looks somewhat unrealistic, but the Prime Minister was clear that he envisaged a 
society in which social mobility was easier and working-class families could 
acquire ‘middle-class aspirations. The idea of parents being enabled in this way 
to shape the system in order meet their aspirations as regards choice of school 
seems unrealistic. But either way, these ideas are consistent with the government's 
middle course between a completely free market of the kind envisaged by the 
proponents of education vouchers 25 years ago and a locally managed and unre- 
sponsive system beset with political and bureaucratic obstacles to change. 
Labour's five year strategy argues that a key to improving parental choice at the 
secondary stage is to give greater independence to schools to develop a specialist 
focus and individual ethos." The expectation is that specialist status will become 
synonymous with achievement and raised standards. ‘Independent’ specialist 
schools will replace ‘the traditional comprehensive?“® every community will have 
one or more such schools (indeed, the plan is that all secondary schools will 
become specialist) and they will offer ‘choice and excellence to parents and chil- 
dren alike’? These plans aré additional to those for the establishment, by 2010, of 
200 ‘academies; with independent sponsors, representing an extension of the city 
technology college/city academy public-private hybrid institution.” At present 
there are only 12 open and 35 in preparation.’ The fact that, under the new strat- 
egy, parents and pupils will have more choice at 14-plus — for example, to attend 
college part of the time — makes little inroad into their general inability to opt out 
_of the National Curriculum.’ Furthermore, the development of specialist provi- 
sion has dangers in terms of increasing levels of socio-economic segregation 
among pupil intakes. On the other hand, by catering for pupils’ specific educa- 
tional interests the education system can ensure not only that schools more effec- 
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tively support LEAs in their duty to ensure provision which is suitable in the light 
of children’s different ages, abilities and aptitudes’** but also contribute to the 
realisation of the states commitment under the UN Convention on the Rights 
of the Child to educate each child in a way which develops his or her ‘talents and 
mental and physical abilities to their fullest potentia. Ofsted has reported that, 
in general, specialist status is helping to generate a positive ethos and raise achieve- 
ment levels among most pupils, even though it is not doing enough to tackle 
disaffection and social exclusion.*° The government has partly justified its sup- 
port for denominational or ‘faith’ schools within the state sector on the evidence 
that most of them also have a positive ethos as well as good standards of education 
and discipline and greater parental attachment; it argues that admission to a faith 
school should not necessarily be restricted to members of the denomination con- 
cerned.” At present, most oversubscribed denominational schools will restrict or 
prioritise admission in favour of members of the relevant faith. 

‘The policies set out in the five-year strategy indicate that the principle of choice 
is to remain an important feature. More recently, Labours education manifesto has 
expressed a belief in ‘parents choosing schools not schools choosing parents’** Yet 
there has been no undertaking that parents will have significantly enhanced rights 
of choice in relation to securing a place at a particular school and the general elec- 
tion manifesto avoided any such commitment. When the education manifesto 
talks of giving all parents the choice of a good secondary schoo?” it means that 
Labours commitment to improvements in all or most schools will translate into 
parents who want the best education for their child having more schools from 
which to make their choice: ‘we want every parent to be able to choose a good 
school, in which the great majority of 16-year-olds achieve five or more good 
GCSEs (or equivalent). . . We will make school choice more effective? 

The Conservatives’ pre-election ideas for extending choice in education also 
envisaged the expansion of popular schools and enabling new schools to open, 
both in response to parental demand, but their notion of empowerment was 
much more firmly rooted in the market-orientated model of the 1980s. A quasi 
voucher scheme would enable parents to ‘take the money that the taxpayer spends 
on their childs education to any school — whether State or independent — that can 
offer a good education as long as no charge is made to parents’. Underperform- 
ing schools would be expected to strive to improve in the more competitive 
environment, while failing schools would be taken over by more effective new 
management.’ These ideas are not new but rather represent a repackaging of 
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previous policies or ideas from either or both sides of the political divide. More- 
over, like the Labour ideas there are flaws. For example, it is hard to see how an 
underperforming school that is trying to improve offers a real choice to a discern- 
ing parent; and there is no guarantee that new schools when established will be 
good, irrespective of the motives behind their creation. The subtle details of their 
proposals were omitted from the Conservatives’ general election manifesto which 
offered the somewhat astonishing undertaking to create an additional 600,000 
school places during its first Parliament in power, thereby ensuring that ‘in our 
first five years 100,000 more parents get their first choice of school.” 

Both parties’ policies are predicated on the assumption that by increasing the 
supply of places at ‘good’ schools, parents’ expressions of preference within the 
admission process are more likely to be met, so there is no need for the law to yield 
its current limitations. Yet this thesis rests on a false assumption that such schools 
will be less hierarchical and have equal appeal to parents. The plans for expansion 
only partly resolve this issue, and it remains to be seen just how practical anything 
more than a modest increase in pupil numbers might be. Furthermore, as the 
inbuilt legal barriers to choice are set to continue unaltered, choice will therefore 
continue to be restricted by the combined effects of admissions policies and the 
statutory grounds for refusing admission. Taking the admissions policies first, 
some 86 per cent of secondary school admission policies give high priority to those 
living close to the school and 60 per cent to those residing in a school’s defined 
catchment area,®* although the law dictates that an LEA must not restrict choice 
simply with reference to residence inside or outside the authority’ own area.® 
Although another common criterion is having a sibling already at the school (96 
per cent of policies), “f home address is probably the most important factor deter- 
mining admission, leading to the suggestion that effective school choice has 
become the preserve of the middle classes, who can afford to buy themselves into 
the catchment areas of the best schools?’ where house prices are often inflated.’ 

Turning to the statutory grounds for refusing parental choice, they comprise, 
first, that the child’s admission would not be compatible with ‘efficient education 
or the efficient use of resources’, a provision whose effects should not be under- 
estimated, since, for example, admissions in excess of the school’s annual limit 
almost invariably have cost implications.'’” Secondly, in the case of a selective 
school, admission may be denied on the grounds of academic ability.” The gov- 
ernment has indicated that although selection by ability ‘denies parents the right 
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to choose’ it will not be abolished, although its expansion will not be per- 
mitted.” An additional ground, added by the EA 2002, ensures that schools 
which are permitted to select pupils partly on the basis of their ability or aptitude 
can also deny a place to a child who fails to meet the relevant selection criterion or 
criteria.” There are also, of course, religious barriers in the case of denomina- 
tional schools, noted above, and the limiting effect of the statutory maximum 
class size for infant classes." Furthermore, while parents may now select more 
than one school in the admission process, where there is a co-ordinated admis- 
sions scheme and they have been offered a place at one school the admission 
authority need not offer them any other place.’ 

Recent evidence suggests that currently as many parents fail to secure the 
school of their choice was the case when the Audit Commission carried out a 
survey in 1996. The Commission found that around 20 per cent of parents did 
not secure their genuine first choice of school.” A subsequent national survey 
for the DfES several years later reached an identical result.” A precise measure- 
ment of levels of choice is in fact problematic because many parents tailor their 
choices to reflect their reasonable expectations of securing a place at a good local 
school, rather than making an ideal choice. As the House of Commons Education 
and Skills Select Committee has noted, parents must make a careful assessment of 
schools’ admission criteria and make a judgment not only about which school 
they prefer, but also which school is most likely to offer them a place." Other- 
wise, in view of the way that the expressed order of preference for different 
schools carries weight in the admission process, ‘parents risk putting forward 
applications with little chance of success and may not only fail to secure a place 
at their preferred school but also fail to be placed at any school they deem accep- 
table.” A recently published survey of 112 LEAs by TheTimes, which aimed to see 
whether co-ordination of admissions procedures (under the EA 2002) had made 
any difference, found that the success rate for parents varied widely across different 
LEAs.®° Although the average success rate was 87 per cent, it was as low as 57 per 
cent in Southwark and 59 per cent in Westminster; and in eight other London 
boroughs it varied between approx 65-75 per cent. But it is important to view 
these results with caution. Gorard et al have shown that many more rural parents 
secure their childs entry to the school of their choice than do metropolitan par- 
ents, although for most rural parents choice is very limited anyway.” Gorard et al 





172 DfES, n 146 above. 

173 SSFA 1998, s 86(3A), inserted by the EA 2002, Sched 4. So far as selection by aptitude for particular 
subjects is concerned, the 1998 Act sets a limit on the proportion of the pupil intake that, in any 
particular year, can be selected on that basis: it must not exceed 10 per cent: ibid, s 102. 

174 SSFA 1998, s1, which sets the limit at 30. A child's admission will always be construed as ‘inefficient’ 
for the purposes of s 86(3), if the class size limit would thereby be exceeded: ibid, s 86(4). 

175 SSFA 1998 Act, s 86(2A) — added by EA 2002, Sch 4. 

176 Trading Places (London: Audit Commission, 1996). 

177 Jj. Flatley et al, Parents’ Experiences of the Process of Choosing a Secondary School Research Report 278 
(London: DFES, 2001) 15. 

178 See n 164 above, paras 121--125. 

179 ibid, para 124, 

180 S. Kirkham, S. Freeman and T. Halpin, ‘Distress of 70,000 children who must make do with sec- 
ond best’ The Times 5 March 2005. 

181 See n 143 above. 


© The Modem Law Review Limited 2005 947 


Empowerment and State Education 





argue that ‘in many areas there is considerable doubt that [choice of school poli- 
cies] have made any difference, except symbolically, at all’.® 

In increasing numbers parents have resorted to the appeal system. The annual 
number of appeals grew from 10,000 lodged in 1983, to 39,600 in 1993, and 91,400 
(64,000 actually heard) in 2002/03.8? Over each of the last four years, approxi- 
mately 25 per cent of parents who lodged an appeal, and 33 per cent of those 
whose appeal was heard, succeeded, a reasonable success rate, but the system. is 
clearly unable to cater for the wishes of all parents. It raises the possibility that, 
whatever the intention or belief at its inception, and irrespective of the beneficial 
outcome for some parents, the appeal process generally speaking serves mostly as 
a means of legitimating decisions made by admission authorities. Certainly, the 
right of appeal can help to reassure parents that their treatment will be equitable 
(ie fair in relation to the treatment of others), even though (as with appeal out- 
comes in other areas such as social security), ‘scrupulously fair procedures can 
result in manifestly unjust outcomes’.** Yet, as Prosser has argued, a right of 
appeal can also add legitimacy to public decisions that are substantively unjust as 
well as serving a political purpose in defusing protest.’® 

A similar picture emerges when one considers parent empowerment in the 
context of special educational needs, where the law has provided parents with 
opportunities to articulate their views, express their preferences and lodge appeals. 
Some parents, particularly those from the middle class, have benefited from these 
rights,” but even more so than is the case with regard to school admissions, this is 
a very resource-sensitive area of provision and the limitations under the legisla- 
tion have been confirmed by the courts.” The ECHR also leaves considerable 
margin to the state in relation to the allocation of resources in the fulfilment of 
its obligations in relation to educational provision;'®* and the UK in any event 
entered a reservation to limit its guarantee of teaching in accordance with parental 
convictions (Article 2 of Protocol 1) where it would not be compatible with eff- 
cient education and the avoidance of unreasonable public expenditure’. It is lar- 
gely for these reasons, plus the court’ general reluctance to uphold Article 8 (right 
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Learning Difficulties’ in S. Riddell and S. Brown (eds), Special Educational Needs Policy in the 1990s 
(London: Routledge, 1994) 113~139; B. Knill and K. Humphreys, ‘Parental Preference and its 
Impact Upon a Market Force Approach to Special Education’ (1996) 23 British Journal of Special 
Education 23(1), 30. 

187 N. Harris, Special Educational Needs — the Role of the Courts’ (2002) 14 CFLQ 137. 

188 See especially Belgian Linguistics (No 2) (1979-80) 1 EHRR. 252. See also I. Hare, ‘Social Rights as 
Fundamental Human Rights’ in B. Hepple (ed), Social and Labour Rights in a Global Context (Cam- 
bridge: CUP, 2002) 153-181. 
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to respect for private and family life) claims in the context of education, ®” that the 
HRA 1998 has to date had little impact in the field of special educational needs.” 
Furthermore, in this field there is no evidence that policy makers have sought to 
harness parental choice for the wider political purpose of establishing a (specialist) 
market for education. Rather, the law has underscored the principle of parent- 
school/LEA partnership, outlined in the Warnock Report in 1978, which 
acknowledges that children benefit where the system pays heed to parental 
knowledge about their childs needs and respects parental wishes.” At the same 
time, parental preferences have had to be balanced against one of Warnock’s key 
recommendations, on ‘integration’ (more commonly referred to today as ‘inclu- 
sion) ~ that pupils with special educational needs should, as far as possible, be 
educated alongside other children, in mainstream schools. ”? The law now in 
effect provides that children without statements of special educational needs 
(which are maintained when a school cannot meet the child’s needs from its 
own resources) must be educated in such schools.” Parents of pupils with state- 
ments have a right to express a preference for a particular maintained school, but it 
can be denied if the placement would not be compatible with efficient education’ 
or ‘the efficient use of resources’."** Conditions of this kind ensure that there can 
be no guarantee of choice. As in the case of admissions in general, the law of 
special educational needs highlights the inherent weaknesses of education rights 
as highly contingent social rights, noted above. It is always going to be the 
case that the rights of individual parents need to be balanced against wider social 





189 See, eg The Queen (O) v StJames RC Primary School Appeal Panel [2001] ELR 469, where Newman J 
felt that the Article conferred ‘no absolute right to have a child admitted to a school already 
attended by a sibling’ (at para 36). Cf The Queen on the appln of Kv London Borough of Newham 
[2002] ELR 390 (at para 39), where Collins J commented that the sibling criterion was made ‘the 
more necessary because of the provisions of Article 8’. Newman J was dismissive of a claim that 
Article 8 was infringed by a pupils exclusion from school in The Queen on the application of Bv Head 
‘Teacher of Alperton Community School and Others; The Queen v Head Teacher of Wembley High School and 
Others ex pT; The Queen v Governing Body of Cardinal Newman High School and Others ex p C [2001] 
ELR 359, as was Sullivan J is a case where the parents argued that a boarding school placement of a 
child with special needs infringed Article 8: CB v London Borough of Merton and Special Educational 
Needs Tribunal, [2002] EWHC 877 (Admin) [2002] ELR 441. In Av Special Educational Needs and 
Disability Tribunal and the London Borough of Barnet [2004] ELR 293 the court rejected a claim that 
an LEAS refusal to place a Jewish child with special needs in a Jewish independent school infringed 
the Article. 

190 See N. Harris, n 91, above, 81—112. 

191 H. M. Warnock (chair), Special Educational Needs, Report of the Enquiry into the Education of Handicapped 
Children and Young People (London: HMSO, 1978). 

192 Baroness Warnock recently evinced a partial change of view on integration: see Editorial ‘Glad to 
be giddy’ The Guardian 10 June, 2005, reporting a forthcoming paper. 

193 See now EA 1996, s 316, as substituted by the Special Educational Needs and Disability Act 
2001, s 1. 

194 EA 1996, Sched 27 para 3. There is a presumption in favour of a mainstream placement for pupils 
with statements (see EA 1996, s 316(3)), but this does not displace the right of parents to select a 
special school placement, subject to these efficiency conditions: ibid, s 316A(3); R (MH) v Special 
Educational Needs and Disability Tribunal and London Borough of Hounslow [2004] ELR 424, 
CA. Parents who want their LEA to fund a placement at an independent school have 
to rely on the LEA’ general duty to uphold parental wishes under EA 1996, s 9, which, as noted 
above, enables the LEA to deny them on the basis of their giving rise to ‘unreasonable public 
expenditure’. 
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and economic policy goals. In the interests of social justice and effective and effi- 
cient universal provision (and the necessity for significant elements of central 
planning and resource allocation) the rights of the individual will necessarily be 
subject to limitations.” 

Finally, in the context of individual choice, it is necessary to return to the issue 
of children’s rights. It is clear that applications for school admission and appeals 
over refusals of choice of school are considered to be made by the parent. The 
legislation refers specifically to these as rights of parents, without mentioning 
the child.” There is no requirement to consult with or consider the views of 
the child: the separate Codes of Practice on admissions and admission appeals, to 
which regard must be had by the relevant decision makers or adjudicators when 
exercising their respective functions,’ make no mention of participation by the 
child in the relevant processes.””® The appeal code simply states that ‘[t]he parent is 
appealing on behalf of his or her child over a matter that is very important to the 
child’ future’.””? This carries through into any challenge via judicial review, in the 
sense that the courts have taken the view that applications should generally be 
made in the name of the parent.” The dicta to that effect were considered in one 
recent case to be probably limited to admission cases, so that a child could seek judi- 
cial review of a school closure decision™ and had a sufficient interest for that pur- 
pose?” Indeed, Sedley LJ reminds us that ‘it is for pupils, not for parents, that 
schools are provided’.* But for the most part the individual child’ right to educa- 
tion is not backed by independent procedural rights, because the parent alone is 
considered competent to enforce them. This has led to the participation of children 
in the various appeal processes being somewhat marginalized.” However, it would 








195 J. Tweedie, ‘Rights in Social Programmes: The Case of Parental Choice of School [1986] PL 407; 
N. Harris, n 4 above, chap 8, especially 262-263, 

196 SSFA 1998, ss 86 and 94. 

197 SSFA 1998, s 84(3). 

198 DfES, School Admissions Code of Practice D£ES/0031/2003(London: DfES, 2003); DFES, School 
Admission Appeals Code of Practice D{ES/0030/2003 (London: DFES, 2003). Revised codes are due 
to come into effect into 2006. Drafts have been published for consultation: DFES, School Admissions 
Code of Practice Draft 2005 (London: DFES, 2005); DFES, School Admission Appeals Code of Practice 
Draft 2005 (London: DFES, 2005). They similarly omit references to the child’s participation, but 
the draft appeals code attempts to discourage it: ‘It should normally be unnecessary for a child to 
act as a witness or to be in attendance at the hearing’ (ibid, para 4.20). 

199 ibid (D£ES/0030/2003) para 4.26. 

200 Rv London Borough of Richmond ex p JC [2001] ELR 21, CA, per Kennedy LJ at para 31, who while 
accepting that ‘in some exceptional cases’ it might be appropriate for the child to apply for permis- 
sion to apply for judicial review, said: ‘normally... the only reason why the application is made in 
the name of the child is to obtain legal aid, and to enable the parents to protect themselves in 
relation to costs. That I regard as an abuse’. See also The Queen on the application of B v Head Teacher 
of Alperton Community School and Others; The Queen v Head Teacher of Wembley High School and Others 
ex pT; The Queen v Governing Body of Cardinal Newman High School and Others ex p C [2001] ELR 359, 
where Newman J said (at para 33) that neither the child’s age nor his preference for the school in 
question made it an ‘exceptional’ case. 

201 R (WB and KA) v Leeds School Organisation Committee [2003] ELR. 67, per Scott Baker J at para 34. 

202 Per Sedley LJ, in R (Band Anr) v Leeds School Organisation Committee [2002] EWCA Civ 884, at para 
6, on appeal against refusal of permission to apply for judicial review in the above case. 

203 ibid, para 5. 

204 See N. Harris, Special Educational Needs and Access to Justice (Bristol: Jordans, 1997); N. Harris and 
K. Eden, with A. Blair, Challenges to School Exclusion (London: Routledge Falmer, 2000). 
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not now be consistent with the government's drive to educate and involve pupils as 
citizens with rights and responsibilities for this to continue to be the position. 


Working together 


The government has stated that ‘parents and carers have an essential role to play in 
education . . . parents’ involvement in and support for their childs learning is criti- 
cal’.?® Indeed, the Treasury’s Child Poverty Review in 2004 emphasised that ‘[p]arents 
are their children’s first educators, and the role of parents and carers is of crucial 
importance in terms of their children’s life chances’.*”° Increasingly, parental invol- 
vement has been promoted in a variety of ways. First, there have been attempts to 
make parents more aware of their childs education at school through, for example, 
parent guides to the curriculum and the establishment of an internet site for par- 
ents. Secondly, there has been support for parents with their children’s learning; for 
example, through videos and parental guides on helping younger children’s read- 
ing or maths””’ and through an encouragement to schools ‘to be more proactive. . . 
like encouraging parents to email the class teacher with any worries, or (as some 
reception classes do) inviting parents to school to join in the first activity of the 
school day’.” Thirdly, there has been an increasing emphasis on parental obliga- 
tions, as in the suggestion that ‘[s]chools have the right to expect parental support 
in following the [published homework] guidelines . . 70° and that parents have a 
‘esponsibility to ensure that their child attends school and behaves well’. 

The emphasis on parental responsibility that underlies this overall approach, 
and especially the third element, may aim to support the normative principle that 
‘children learn better when home and school work together?” but it seems also to 
be directed towards two broad objectives. First, it appears to represent an attempt 
to place upon parents some of the increasing pressure from central government 
for raised levels of achievement among school pupils.” Secondly, it is part of a 
more general effort to make parents more accountable for their children and the 
direction of their lives. The justification for this approach is in part based on 
research evidence that good parenting has 4 significant effect on children’s 
achievement?” The approach is particularly evident in legislation providing for 





205 DfES, Schools: Building on Success Cm 5050 (London: DFES, 2001) para 6.36. 

206 HM Treasury, Child Poverty Review (London: TSO, 2004) para 5.53. 

207 Five Year Strategy, n 146 above, chap 3, para 25. 

208 ibid, para 26. 

209 See n 205 above, para 6.40. 

210 Ruth Kelly, Secretary of State for Education and Skills, ‘North of England Conference Speech’ 
6 January 2005. 

211 Seen 146 above, para 24. 

212 P, Alldred, M. David and R.. Edwards, ‘Minding the Gap: Children and Young People Negotiat- 
ing Relations Between Home and Schoo? in R. Edwards (ed), Children, Home and School. Regula- 
tion: Autonomy or Connection? (London: Routledge Falmer, 2002) 121, 122-123. 

213 C. Desforges with A. Abouchar, The Impact of Parental Involvement, Parental Support and Family Education 
on Pupil Achievement and Adjustment: A Literature Review DFES Research Report 433 (London: TSO, 
2003) 4. Parental responsibility is defined in the Children Act 1989, s 3(1) as all the rights, duties, 
powers and authority which by law the parent ofa child has in relation to a child . . 1. Commentators 
have identified ‘determining and providing for the child’s education as being within its ambit: see R. 
White, P. Carr and N. Lowe, The Children Act in Practice (London: Butterworths Lexis Nexis, 2002) 
para 3.18. See also, C. Barton and G. Douglas, Law and Parenthood (London: Butterworths, 1995) 114. 
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home-school agreements” and new penalty notices and increased sanctions 


(including imprisonment) for a childs truancy." It is also evident in the use of 
parenting contracts and, by order of a court, parenting orders in cases where a 
pupil has been excluded from school or failed to attend regularly at school,” 
the terms of which would include the parent being required to attend parenting 
programmes in the form of counselling or guidance sessions?” or to ensure that 
the child attends a homework club.“ Support for parenting programmes comes 
from evidence that their use (including via parenting orders) in the case of youth 
offending has improved parents’ confidence in coping with their misbehaving 
children.*” 

The home-school partnership ideal remains a dominant feature of the dis- 
course surrounding children’s education. As noted above, it is especially promi- 
nent in the field of special educational needs.*?° A question which arises, 
however, is how far parents should be expected to assume direct responsibility for 
their children’s education. This has arisen in two cases where the LEA attempted 
to include in the child's statement a commitment by the parent to provide some of 
the childs education outside school hours. In the first case?” the tribunal had con- 
cluded that the child required considerable input from a specialist teacher and that 
her education programmes ‘need to be reinforced in her care setting because her 
educational needs extend throughout her waking day’; the tribunal held that 
those caring for the child should participate in devising her educational pro- 
gramme and be guided on how to support her education in the home setting by 
those working with her at school. On appeal, Pitchford J held that ifit was found 
that the provision of specialist communication skills training in the home was 
needed to meet a child’s special educational needs, the LEA, and not the parent, 
was under a statutory duty to provide it.” In the second case?” the parents were 
expected to participate in the childs educational programme during the school 





214 SSFA 1998, ss 110—111. 

215 Penalty notices have come into force in England only, under the EA 1996, s 444A (inserted by the 
Anti-social Behaviour Act 2003, s 23). See also the Education (Penalty Notices) (England) Regu- 
lations 2004 (SI 2004/181), which set the penalty, payable to the LEA, at £50, if paid within 28 days, 
or £100 if paid within 42 days. Ifit is not paid on time the LEA must either institute proceedings 
for the non-attendance offence or withdraw the notice. The sanction of imprisonment in such 
cases was abolished by the Children Act 1989 but reintroduced for cases where the parent knows 
of the truancy by the EA 1996, s 444(1A) and (8A), inserted by the Criminal Justice and Court 
Services Act 2000, s 72. See, eg, S. Lister, ‘Pregnant woman sent to jail over daughter's truancy’ 
The Times 27 December 2002. 

216 Anti-social Behaviour Act 2003, ss 19-21. The order is made under the Crime and Disorder Act 
1998, s 8, as amended. See also the Education (Parenting Orders) (England) Regulations 2004 (SI 
2004/182). 

217 ibid (2003 Act), s 20(4). 

218 See DfES, n 157 above, para 3.38. 

219 Youth Justice Board for England and Wales, Positive Parenting — the National Evaluation of the Youth 
Justice Board’s Parenting Programme (London: Youth Justice Board, 2002) 49-51. 

220 See especially EA 1996, Sched 27, as amended. See also the Education (Special Educational Needs) 
(Consolidation) Regulations 2001 (SI 2001/3455) and DFES, Special Educational Needs Code of Prac- 
tice (London: DFES, 2001). 

221 R(A)v Cambridgeshire County Council and Lom [2003] ELR 464. 

222 ibid, para 60, referring to the duty under s 324(5) EA 1996. 

223 R(KW)v SENTand Rochdale MBC [2003] ELR 566. 
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holidays and to liaise with the school about ways in which her educational devel- 
opment could be enhanced at home. Here Mackay J found that the LEA was not 
attempting to shift part of its duty onto the parents. Nonetheless, these cases illus- 
trate how LEAs can sometimes attempt to place parents under yet further pressure 
to be involved in their childs education and how ‘[v]irtually everything that goes 
on in the home between parents (which in practice mostly means mothers) and 
their children potentially becomes defined as education, teaching and learning’. 

In fact, parents and the state have parallel duties to ensure that a child receives 
an efficient’ education Suitable’ to his or her age, ability and aptitude.” Indeed, in 
some respects, the state could be seen as acting as an agent for the parent in ful- 
filling a basic moral and legal duty to ensure the child is suitably educated, a duty 
that is in fact consistent with the parents continuing right to educate their child 
otherwise than at school, for example at home.” Certainly, surprisingly few par- 
ents regard their child’s education as mainly or exclusively the school’s responsibil- 
ity, according to the findings of a major survey of parental involvement 
commissioned by the DfES, published in 2004.””” The findings on this issue, 
summarised in the table below, were based on a general survey of parents and a 
separate survey of those from ethnic minority backgrounds, with a broadly simi- 
lar pattern across both surveys although more ethnic minority parents regarded 
parents as having responsibility.“ 


EDUCATION: PARENT'S OR SCHOOLS RESPONSIBILITY? 


Wholly Mainly Equal Mainly Wholly 
parent’s parent's responsibility schools schools 


All parents 3% 16% 50% 29% 2% 
Ethnic minorities 6% 17% 60% 14% 3% 
[Range across different groups] [5-9%] [14-20%] [53-65%] (8-18%] [14%] 





In combination with a clear indication that most parents in the survey regarded 
participation in their children’s education as important, and a finding that the 
majority of parents, especially mothers/female carers, considered themselves to 
be involved in the their child’s education, this research seems to show that perhaps 
most parents are, from the government’ point of view, ‘on message’ as being pre- 
pared to accept some responsibility for their children’s education. The researchers 
suggest that there is in fact scope for the government to encourage parental invol- 
vement further.?”? 


224 Alldred et al, n 212 above. 

225 EA 1996, ss 7 and 19; see further Rv East Sussex County Council ex parte T [1998] ELR 251, HL per 
Lord Brown-Wilkinson at 256. Under s 7 the parent may fulfil his or her duty by causing the child 
to receive efficient education either by regular attendance at school or otherwise’. 

226 See D. Monk, ‘Problematising Home Education: Challenging “Parental Rights” and “Socialisa~ 
tion”’ (2004) 24 LS 568. 

227 N. Moon and C. Ivins, Parental Involvement in Children’s Education, DEES Research Report RR589 
(London: DfES, 2004) based on Tables 6.2 and 6.19. 

228 The researchers found that among different ethnic minorities those who, for example, thought it was 
wholly or mainly the parents’ responsibility varied between 19% (Pakistani) and 27% (Black Afri- 
can), and the rate for equal responsibility varied between 53% (Bangladeshi) and 65% (Pakistani). 

229 ibid, para 1.3.1. 
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Parental involvement could, on one level, be considered to be empowering, in 
the sense that the parent thereby has some influence over their childs education. 
Yet the true picture for most parents is that their child’s education remains under 
the overall governance and control of the school. Moreover, the increasing 
emphasis on parental involvement is being reinforced by an onus on parents to 
assume responsibility for their child’s education. It is entirely consistent with 
New Labours communitarian ideals and its attempt to emphasise the reciprocal 
obligations of citizens in return for the rights and opportunities afforded by the 
state (noted above) — here, through its investment in children’s education.” 


CONCLUSION 


In his valedictory speech, a few days before the 2005 general election, the depart- 
ing leader of the National Association of Head Teachers, David Hart, condemned 
politicians’ plans to empower parents, arguing that it was equivalent to ‘putting an 
alcoholic in charge of a bar’. Hart might have drawn support for his position 
from the responses to the Scottish Executive's national debate on schools and a 
Scottish Parliamentary Inquiry, where there was found to be ‘little support for 
developing the role of parents as managers and contributors to school policy’. 
Nonetheless, the record shows that the rhetoric of parental empowerment does 
not match the reality, rendering doubtful the realisation of electoral promises to 
extend the power of parents significantly. Hart called for a limit of one parent per 
school governing body, with parents’ views to be communicated mainly through 
an elected advisory council, leaving the governing body to concentrate on its stra- 
tegic role. Yet even if reform were to occur, the evidence is that in practical terms 
the status quo would remain because at present parents collectively tend to have 
little influence on governing bodies or in other decision making or policy formu- 
lating fora. As Evans and Vincent have commented, ‘[p]arental “voice” only 
impinges upon the margins of the school’ operation as an educational institution’.?” 

So far as a degree of individual choice of school is concerned, no-one is con- 
templating its removal.”** But while, as Glenn says, choice of school ‘does affect 
powerfully. . . the satisfaction of parents, their sense of being empowered to make 
decisions about their own children’, it remains the case that parents enjoy not so 
much a right of choice but rather a right to express a preference. It is effectively a 
procedural right within the system for school admissions or special educational 


230 Lister, n 80 above, 436. 

231 Cited in R. Smithers, ‘Curb parent power, say heads’ The Guardian 3 May 2005, 2. and T. Halpin, 
‘Increasing parent power is dismissed as folly’ The Times 3 May 2005, 9. 

232 P. Munn et al, ‘Schools for the 21* century: the national debate on education in Scotland’ (2004) 
19(4) Research Papers in Education 433, 446. 

233 J. Evans and C. Vincent, ‘Parental Choice and Special Education’ in R. Glatter, P. A. Woods and 
C. Bagley, Choice and Diversity in Schooling (London: Routledge, 1997) 102, 103. 

234 As Brighouse remarks, ‘many public education systems, like, for example, the British, have already 
transformed into choice systems. Not only is it doubtful that choice can be reformed out of these 
systems, but few political actors or commentators argue that it should’: H. Brighouse, School 
Choice and Social Justice (Oxford: OUP, 2003) 207. 

235 C.L. Glenn, Choice of Schools in Six Nations (Washington, DC: US Department of Education, 1989) 
220 (original emphasis), cited in M. E. David (1993) above n 28. 
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needs rather than a right to satisfaction of one’ preference.”° Although the 
expression of preference places an onus on the admission authorities to justify 
any refusal to adhere to it,” choice is not an enforceable right; and this limits its 
potential for empowerment.” In fact, some parents have been disempowered: 
those whose child has a record of exclusion from school may lose admission pre- 
ference rights and also the right of appeal?” 

Leaving aside the minority of ignorant, feckless or disenfranchised parents who 
are unable to participate in the admissions process in the way envisaged, most of 
the approximately one and a half million parents who do so each year are forced to 
exercise their judgment and make a decision, even if they decide simply to accept 
the school at which, on the basis of the authority’s admissions scheme, they are 
guaranteed a place for their child. Indeed, it could be argued that, as with other 
aspects of citizenship, such as participation in the workforce, the exercise of choice 
has in some respects come to be viewed as more of a responsibility than a right, as 
a facet of parental responsibility. As Garnett argues, ‘[c]hoice in education . . . can 
... be seen as a crucial aspect of parents’ responsibility... the formation of their 
children’.° Education of a child is a facet of parental responsibility and, in that 
respect, rights associated with choice in education provide an illustration of the 
notion that ‘parental rights are derived from parental duty’ that was articulated 
by Lord Scarman in Gillick?” 

A DfES survey found that 43 per cent of parents selected their first preference 
school on the basis of academic outcomes, although many parents were also influ- 
enced by other factors such as travel convenience, the school’s resources and facil- 
ities, pupil behaviour or their childs expressed desire to attend the same school as 
their friends.” The pressure on parents of knowing that whatever decision they 
make will have an important bearing on the future social and educational devel- 
opment of their child is compounded by a range of prescribed data on schools and 
their performance that governments have ensured must be placed before them 
and which Labour claims to have ‘improved . .. so that it is easier for parents to 
evaluate schools.” As the House of Commons Education and Skills Select 
Committee reported: ‘In an environment in which not all schools are judged to 
be good enough, the emphasis on parental preference places the responsibility for 
securing a place in a good enough school on parents’ shoulders’.*** The Select 








236 SSFA 1998, s 86(1); EA 1996, Sched 27 para 2. 

237 SSFA 1998, ss 86(2) and (3); EA 1996 Sched 27 para 3. 
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social rights (London: IPPR/Rivers Oram Press, 1992) 15, 26. 

239 SSFA 1998, ss 87 and 94. The former has been held to be not incompatible with the ECHR: see The 
Queen on the application of B v Head Teacher of Alperton Community School and Others; The Queen v Head 
teacher of Wembley High School and Others ex pT; The Queen v Governing Body of Cardinal Newman High 
School and Others ex p C [2001] ELR. 359, Admin Ct. 

240 R. W. Garnett, ‘Regulatory Strings and Religious Freedom: Requiring Private Schools to Pro- 
mote Public Values’, in P. J. Wolf and S. Macedo (eds), Educating Citizens. International Perspectives 
on Civic Values and School Choice (Washington, DC: Brookings Institution Press, 2004) 324, 325. 
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(London: DfES, 2001) Part 5. 
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Committee concluded that the process ‘distracts attention from the responsibility 
of Government and LEAs to ensure that all schools are good enough while creat- 
ing an environment of, sometimes frenzied, competition between parents for 
places in the most popular schools.” As ways are sought to make the education 
system more diverse — the current vogue being for specialist schools and urban 
academies — the widening of potential choices makes the decision of even greater 
consequence, although, as the Select Committee observed, ‘our evidence suggests 
that what most parents are primarily interested in is the quality of a particular 
school and not in its difference from others’.*° The Select Committee reached 
the unsurprising overall conclusion that ‘[f]ar from being an empowering strategy 
the school admissions process, founded on parental preference, can be a time-con- 
suming cause of much distress in the lives of many families.“ 

Some parents will, of course, exercise their choice outside the state system. That 
aside, the message conveyed by the school admissions system, its statutory frame- 
work and the government’ policy of diversification of schools is that parents are 
expected to exercise choice over their child’s school and that they have a moral 
responsibility to do so as part of their developmental role in respect of their child. 
In that respect it is no different from the duties on parents to ensure that their child 
attends school, behaves whilst there and does their homework, all of which are 
underpinned by legal duties or policy guidance. 

This emphasis on parental responsibility clearly serves to marginalise still 
further the child as a direct holder of education rights. Indeed, the courts have 
confirmed that school admission rights, including those concerned with appeals, 
are parents’ rather than those of children.““* The House of Commons Select 
Committee proposed an amendment to the School Admissions Code of Practice to 
the effect that children should be involved in the admission process, in the light 
of research showing that the kinds of factors that inform children’s views about 
choice of secondary school were ‘reasonable and rational factors on which to base 
decisions on school preference.” That is not to say that the exercise of parental 
responsibility, if it supports the rights of children in the sphere of education, can 
not ultimately be beneficial. And as Archard argues, paternalistic interventions in 
the lives of children through the exercise of parental responsibility may be impor- 
tant in ensuring that children participate in education in order to become 





245 ibid. 

246 ibid, para 143. 

247 ibid, Summary. 

248 Rv London Borough of Richmond ex p JC [2001] ELR. 21, CA. Ward LJ, at [69], concluded from the 
statute’ reference to an appeal by ‘the parent of the child’ that ‘[i]t is therefore the parent’s appeal, 
not the child's. In The Queen on the application of B v Head Teacher of Alperton Community School and 
Others; The Queen v Head Teacher of Wembley High School and Others ex pT; The Queen v Governing Body 
of Cardinal Newman High School and Others ex p C [2001] ELR. 359, Newman J said that Article 6 
ECHR (considered in relation to the independence and impartiality of the admission appeal 
panel) would be a right of the child, whilst its protection would be conferred on the parent ‘in 
connection with the panel proceedings which were his suit’ at [16]. In fact he concluded that the 
right to education was not a civil right and so was not protected by Art 6. 

249 Seen 164 above, paras 118-120, referring to J. Templeton and S. Hood, Changing Schools: The Impact 
of the School Admission Process on Children (London: Office of the Children’s Rights Commissioner 
for London, 2002). 
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equipped for subsequent independence of choice.” But as Fortin says, they 
should not be allowed to ‘unduly restrict their capacities for decision making’. 
An obvious reason for this is that the assumption that parents’ and children’s inter- 
ests coincide may be wrong, as might the assumption that the parent will make 
objectively appropriate choices, particularly in view of questions about whether 
participatory citizenship of this kind can be equally enjoyed by all parents, given 
the barriers that factors such as ethnicity, social class, poverty and educational 
background may create to fill and effective social participation. 

Dean says that ‘[e]ducation is not so much a right for either children or their 
parents as an obligation, and it is not clear that the education system has ever 
existed to serve the interests of children or their parents.” He may be right, in 
the sense that state’s interests in cultivating future workers/citizens instilled with 
appropriate social and moral values may ultimately prevail over the claims of indi- 
viduals or even some minority communities to an education that accords with 
their own wishes — an issue concerning liberal pluralism that has provoked 
considerable debate in the United States.’ As Marson has argued, ‘how much 
parents should have the “right” to dictate the education of their children is 
dependent on a political value judgment as to the purpose of education’.** 
While Dean may be overstating the argument, it is nevertheless clear that the pro- 
blem with education rights of the kind discussed in this article is that in many 
respects they contribute not so much to the empowerment of parents but rather 
to their increasing subjugation within the education system, rendering talk of 
empowerment, whether old style consumerism or new style ‘individualism, 
mere rhetoric, for the most part. Nonetheless, the increased responsibility of par- 
ents in the matter of their children’s schooling, even if enforced, is a facet of citi- 
zenship that may in the long term have a deeper significance to the notion of 
education rights. In so far as it connotes a degree of control and influence, such 
participation may yield more subtle forms of potential empowerment. Social 
rights do evolve, and as the normalization of parent participation in their childs 
education intensifies, the relationship between parents and the state in this context 
may need careful legal re-definition. Moreover, compared with choice, which 
cannot be earned’ but is dependent upon a range of social circumstances and is 
thus rendered problematic in social justice terms as a result, participation rights 
are more amenable to consolidation within a solidaristic framework of citizenship 
rights and reciprocal responsibilities. 





250 D.W. Archard, Children, Family and The State (Aldershot: Ashgate, 2003) 131~132. 

251 J. Fortin, n 71 above, 23. 

252 H. Dean, n 1 above, 155. 

253 Foran excellent review of the arguments and recent literature, see D. J. Ferrero, ‘Fresh Perspectives 
on School Choice’ (2004) Journal of Philosophy of Education 38 287. See also, P. J. Wolf and 
S. Macedo (eds), Educating Citizens, n 143 above, and H. Brighouse, n 234 above. 

254 P. Marson, ‘Parental Choice in State Education’ (1980) JSWL 193 207-208. 
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Advance Refusals of Life-Sustaining Medical Treatment: 
The Relativity of an Absolute Right 


Sabine Michalowski* 


English law gives the competent patient a right to refuse life-saving treatment, either contempor- 
aneously or in an advance directive. This means that the patient’s autonomous choice that in an 
anticipated situation his/her interests are better served by rejecting life-saving treatment needs to 
be respected. However, this right is undermined in practice by the courts’ approach of applying a 
presumption in favour of preserving the patient’ life whenever the validity and applicability of 
an advance directive is questioned. The article argues that the patient’ right to refuse life-saving 
treatment only receives the respect it deserves if the decision whether or not a valid and applicable 
advance directive exists in a given case is instead be approached in an unbiased, disinterested way, 
and it analyses how this can be achieved in different scenarios. 





In English law, competent patients have an absolute right to refuse medical treat- 
ment, including life-saving treatment.’ This principle extends to advance treat- 
ment refusals that are made for the time of potential future incompetence.” The 
administration of life-sustaining medical treatment to a competent patient with- 
out consent, or to an incompetent patient in disregard of a valid advance refusal, 
amounts to a battery? However, a treatment refusal is only valid if the patient, 
when making the decision, was (1) competent; (2) informed in broad terms of 
the nature and purpose of the procedure; (3) free from controlling outside influ- 
ences; and (4) intended his/her refusal to apply to the circumstances which subse- 
quently arose.* This approach rests on the view that in this context patient 
autonomy overrides the state interest in protecting life’ but that before allowing 
a refusal of life-sustaining medical treatment to stand, it must be certain that it is 
the autonomous decision of a competent person. Thus, in the context of advance 
refusals of life-sustaining medical treatment, the law attempts to find the right 
balance between upholding patient autonomy, on the one hand, and protecting 
the lives of persons who can no Jonger make autonomous decisions, on the other. 





* Senior Lecturer in Law, University of Essex. I wish to thank the anonymous reviewers for their 
constructive comments on earlier drafts of this article. 


1 Re MB (Medical Treatment) [1997] 2 FLR 426 (CA), 432 per Butler-Sloss LJ; R (on the application of Burke) 
v General Medical Council [2005] EWCA CIV 1003, at [31] per Lord Phillips MR. For a discussion 
of whether or not the patient’s right to refuse treatment is an absolute right see I. Kennedy and 
A. Grubb, Medical Law (London: Butterworths, 3 ed, 2000) 916-919. 

2 The general principle was recognised in Airedale NHS Trust v Bland [1993] AC 789 (HL) 864 per 
Lord Goff; ReT (Adult: Refusal of Treatment) [1993] Fam 95 (CA) 103 per Lord Donaldson MR; and 
recently in W Healthcare NHS Trust v KH [2005] 1 WLR. 834, at [15] per Brooke LJ. For a decision in 
which an advance refusal of life-saving treatment was regarded as valid by an English court see Re 
AK (Medical Treatment: Consent) [2001] 1 FLR 129. 

3 Bland, n 2 above, 882 per Lord Browne-Wilkinson; ReT, n 2 above, 102 per Lord Donaldson MR. 

4 ReT, n 2 above, 115-116 per Lord Donaldson MR. 

5 Bland, n 2 above, 846 per Lord Goff; Ret; ibid, 112 per Lord Donaldson MR. 
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Where a physician is faced with an incompetent patient in need of life-saving 
or life-sustaining medical treatment, and an advance treatment refusal is in place, 
many uncertainties with regard to the validity and applicability of the advance 
directive can arise. It will, for example, in many cases be impossible to determine 
the competence of that patient at the time he/she made the advance directive. 
Furthermore, many advance directives will be phrased in broad and general 
terms, and it will often be difficult, if not impossible, to evaluate to what degree 
the patient had intended the advance directive to cover the situation in which he/ 
she finds him/herself when a treatment decision has to be made. 

Uncertainties and with them a considerable discretion can therefore not be 
excluded when physicians or courts are asked to decide whether or not an advance 
directive applies in a given situation. However, from the patient’s perspective, any 
error of the physician or the court in this context has far-reaching consequences 
and affects important rights and interests. If the patients treatment decision is 
erroneously regarded as invalid or inapplicable, the patient’s autonomous choices 
are disregarded; the patient suffers an invasion of his/her bodily integrity in the 
form of unwanted medical treatment; and might have to endure a prolonged life 
in circumstances he/she regards as undignified or unbearable. If the decision- 
maker errs on the other side, life-saving treatment might be withheld from a 
patient who did not validly refuse such treatment, thereby affecting the patient's 
right to life. 

Given the significance of the interests that are at stake, it is essential that the 
principles on which the physicians’ or the courts’ decisions in this context are 
based protect the patient’s interests as much as possible. The common law 
approach, as well as the approach adopted by the Mental Capacity Act 2005, is that 
uncertainties regarding the validity and applicability of an advance refusal of life- 
sustaining treatment should be resolved by applying a presumption in favour of 
preserving life. This paper will question the soundness and consistency of this 
approach in the light of the absolute nature of the competent patients right to 
refuse life-sustaining medical treatment and present some alternatives for addres- 
sing uncertainties that arise in the context of advance treatment refusals. 


BIAS IN FAVOUR OF PRESERVING LIFE 


The law’s approach to advance directives that reject life-sustaining medical treat- 
ment is mainly based on two distinct principles: patient autonomy, on the one 
hand, and the sanctity or inviolability of human life, on the other.® The apparent 
tension between the two principles that arises when a competent patient refuses to 
consent to life-saving medical treatment has been decided in favour of patient 
autonomy. As was clarified in Bland, ‘the principle of the sanctity of human life 
must yield to the principle of self-determination”’” However, while ‘the patient 





6 Fora detailed discussion of the interaction of the principles of autonomy and sanctity of life in the 
context of end-of-life decisions, see House of Lords Select Committee on Assisted Dying for the 
Terminally Ill Bill, Session 2004-2005, paras 39-72. 

7 Seen 2 above, 846 per Lord Goff. 
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who is undergoing life-maintaining treatment and decides that it would be 
preferable to die must be allowed to die’, this is only so if àll necessary steps 
have been taken to be sure that this is what he or she really wants’® This raises 
the fundamental question of the mechanisms that should be in place in order to 
ensure that an autonomous advance decision to refuse life-sustaining medical 
treatment is upheld, while guaranteeing that patients who are either not compe- 
tent to make such a far-reaching decision, or whose decision was not meant to 
apply to the situation in which they find themselves, are not denied life-saving 
treatment. 

In England, both under common law and under the Mental Capacity Act 2005, 
this problem is approached by insisting on a bias in favour of preserving life. 
Under common law, this was justified on the basis that even though the compe- 
tent patient has the right to refuse life saving treatment, every exercise of this right 
conflicts with the state interest in the preservation of life. This state interest, 
according to Re T; only has to yield where the patient has made a clear decision, 
‘for if the individual is to override the public interest he must do so in clear terms; 
and ‘in the case of doubt, that doubt falls to be resolved in favour of the preserva- 
tion of life?” Thus, the decision-maker starts with a presumption in favour of pre- 
serving life, which can be displaced if a clear and unequivocal advance directive 
demonstrates that the individual did not want to have treatment administered in 
the situation in which he/she finds him/herself. 

The Mental Capacity Act 2005 provides that à person does not incur liability 
for carrying out or continuing the treatment unless, at the time, he is satisfied that 
an advance decision exists which is valid and applicable to the treatment’ (section 
26(2)). On the other hand, ‘4 person does not incur liability for the consequences 
of withholding or withdrawing a treatment from P if, at the time, he reasonably 
believes that an advance decision exists which is valid and applicable to the treat- 
ment’ (section 26(3)). Thus, the criteria according to which liability can be avoided 
when upholding the validity of advance decisions (reasonable belief based on 
objective grounds) are much stricter than those for disregarding such a decision 
(a physician's satisfaction that the advance decision was not valid or applicable). 
The physician is therefore clearly encouraged to disregard, rather than to follow 
advance directives. This was justified by the consideration that in the context of 
life-saving treatment, the law should be clearly tipped in favour of preserving 
life’. 

Thus, the new legislation as well as the common law apply a bias against the 
validity or applicability of an advance refusal of life-saving treatment. The conse- 
quence of this approach is that whenever doubts exist with regard to a factor that 
influences the validity of an advance refusal of life-saving treatment, the advance 
directive might be regarded as invalid, and life-sustaining treatment could then be 
administered in the patients best interests, based on the necessity defence.“ This 











8 ibid, 892 per Lord Mustill. 
9 ibid, 112 per Lord Donaldson MR. 
10 See Mental Capacity Bill, Memorandum submitted to the Joint Committee on Human Rights in 
response to the letter of 18 November 2004 as published in their 23"¢ Report, para 42. 
11 Re F (Mental Patient: Sterilisation) (1990) 2 AC 1 (HL), 78 per Lord Goff. 
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would certainly make sense if Chief Justice Rehnquist of the US Supreme Court 
was right when suggesting in Cruzan that an erroneous decision in favour of con- 
tinued treatment merely upholds the status quo, and that: 


the possibility of subsequent developments such as advancements in medical 
science, the discovery of new evidence regarding the patient’s intent, changes in 
the law, or simply the unexpected death of the patient despite the administration 
of life-sustaining treatment at least create the potential that a wrong decision will 
eventually be corrected or its impact mitigated.” 


Rehnquist’s approach rests on the assumption that less harm is caused where a 
patients autonomous decision to refuse life-saving treatment is erroneously disre- 
garded, than where a patient who did not make such an autonomous decision is 
erroneously not given life-sustaining medical treatment. However, the idea that 
life is always preferable is exactly what patients who make advance decisions 
refusing life-saving or life-sustaining treatment doubt. They see a preservation 
of their life in the circumstances in which they want the advance directive to 
apply, or by the means they reject, as more harmful than death. Jehovah’s Wit- 
nesses who receive life-saving blood transfusions they rejected on religious 
grounds will, for example, in all likelihood feel harmed by having had their reli- 
gious views disregarded. Moreover, the resulting violation of a principle that is 
more fundamental to them than being kept alive is irreversible. Furthermore, at 
least as long as active euthanasia is unlawful, an error in favour of preserving life 
can often not be reversed before the patient dies a natural death, which might only 
occur after a period of suffering that would have been avoided by non-treatment. 
In the US case of Anderson,” for example, a patient was resuscitated against his 
wishes, suffered a stroke two days later and lived partially paralysed for another 
two years. Thus, while an erroneous decision to withdraw life-sustaining treat- 
ment which results in the patient’s death is obviously irreversible and not suscep- 
tible to correction, this does not justify the conclusion that an error in favour of 
life is reversible and therefore always less harmful than an error resulting in 
death.” Instead, it is submitted that Justice Brennan was right when pointing out 
in his dissent in Cruzan that: ‘from the point of view of the patient, an erroneous 


decision in either direction is irrevocable’ and that, ‘[e]ven a later decision to 


grant him his wish cannot undo the intervening harm?” 

To address the question of whether or not the patient has made a valid treat- 
ment refusal with a bias in favour of preserving life means that medical profes- 
sionals and the courts are asked to favour the state interest in preserving the life 
of a patient who might have made a valid treatment refusal over that patient's 


interest in having his/her autonomy respected. The state clearly has an interest in 





12 Cruzanv Director, Missouri Department of Health, 110 S Ct 2841 (1990), 2854. 

13 Anderson v St. Francis-St. George Hospital, Inc 671 N.E.2d 225 (Ohio 1996). 

14 See also Ronald Dworkin’s criticism of Rehnquist’s holding in Cruzan where he makes a similar 
point in the slightly different context of determining the incompetent patients best interests, in 
Lifes Dominion (Glasgow: Harper Collins Publishers, 1993) 197. 

15 See n 12 above, 2873. 

16 ibid. 
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preserving the life of every individual, and is even under an obligation to do so.” 
However, to award the patient the right to refuse life-saving and life-sustaining 
medical treatment reflects the view that it is the patient's right to decide whether 
or not the preservation of his/her life by the means of medical treatment is in his/ 
her best interests. It is then inconsistent to argue that the state can have an 
interest in preserving the life of a competent patient who exercises the right to 
forego life-sustaining treatment that the very same state granted him/her. 
Instead, it is submitted that a consequence of giving the competent patient 
the right to refuse life saving treatment is that the state interest in preserving the 
life of that patient ends once the patient has made an autonomous decision to 
reject such treatment. The main interest the state can have in this context is that 
before respecting the patients wishes and withholding life-sustaining treatment, 
‘all necessary steps [must] have been taken to be sure that this is what he or she 
really wants’? But this requires no more than that the existence of a valid and 
applicable advance directive be established, not that this investigation be 
approached with a bias in favour of preserving life. If, in line with Justice Bren- 
nans view in Cruzan, it is accepted that to override the autonomous wishes of a 
patient not to have treatment is as harmful to the patient as to err the other way, in 
the words of Handler J in his concurring opinion in the US case of in re Jobes: “The 
courts must find an approach that confronts both forms of potential abuse, while 
minimising the possibility of either” It is thus submitted that instead of 
approaching the issue of whether or not a valid advance directive exists and is 
applicable with a bias in favour of preserving life ~ such a bias carrying with it a 
tendency to set aside as invalid such a directive — it should rather be the task 
of the courts and the medical profession to address that question without any bias 
either way. 

It should be taken into account that the very fact that a patient has made an 
advance directive, thereby engaging with the thought of dying and of how he/ 
she wants to die, is an indication that the patient felt strongly about having his/ 
her wishes and values respected at the end of his/her life, and that the patient does 
not in every situation regard life as preferable to death. The law should then 
uphold these wishes if at all possible. Only in this way is the tenet that in the con- 
text of advance treatment refusals, ‘the principle of the sanctity of human life must 
yield to the principle of self-determination” taken seriously. This is not to sug- 
gest that once it has been established either that no advance decision has been 
made, or that an existing advance decision is not valid or not applicable, a pre- 
sumption in favour of preserving life cannot and should not be applied. On the 
contrary, where the decision not to have life-saving treatment is not the autono- 
mous choice of the patient him/herself, so that the decision of whether or not to 
administer life-saving treatment needs to be made by proxy decision-makers 








17 Following from the positive obligation imposed on the state by Article 2 of the ECHR. See, for 
example, Osman v UK, Judgment of 28 October 1998 (Application No 23452/94), at [115]. 

18 A right that is protected by Article 8(1) of the ECHR. See Pretty v UK (2346/02) [2002] 2 FLR 45, at 
[63] and [67]. 

19 Bland, n 2 above, 892 per Lord Mustill. 

20 In Re Jobes, 529 A.2d 434 (1987), 453. See also Dworkin, n 13 above, 197~198, 

21 Bland, n 2 above, 846 per Lord Goff. 
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based on the best interests test, it is valid and even essential that the state place a lot 
of emphasis on its obligation to protect the lives of those who are unable to decide 
for themselves whether in their particular situation it is better not to have life- 
sustaining treatment carried out,” although due consideration should be given 
to that patients known values and preferences.” 

It is therefore suggested that where no doubt exists with regard to the patient's 
advance decision, in line with existing legal principles the patients autonomy 
should trump the state interest in preserving life; that where it is clear that the 
patient has made no advance decision, considerable emphasis should be placed 
by the proxy decision-maker on the patients right to life; but that where doubts 
exist with regard to the validity of an advance directive or its applicability in a 
particular situation, a disinterested approach should be adopted, determining 
these questions without a bias either way, taking into account that it might be as 
harmful to disregard the autonomous decision of a patient not to have life-sus- 
taining treatment as not to administer such treatment if the patient did not make 
an autonomous treatment refusal. 

Some of the uncertainties that usually arise in the context of advance directives 
will now be analysed in the light of the suggested disinterested approach towards 
determining the validity and applicability of advance directives. 


COMPETENCE 


Capacity is the key to being regarded by the law as an autonomous person, and is 
therefore a decisive factor when distinguishing cases in which a patient's refusal of 
medical treatment must be respected from those in which patients will receive 
treatment in their best interests, even if they express the wish not to be treated.”* 
In English law, a presumption exists that an adult is competent to make his/her 
own treatment decisions.” While this presumption can be rebutted”® if the 
patient does not understand the treatment information provided, does not believe 
it or is unable to weigh it in order to arrive at a treatment decision,” whoever 
questions the patients competence has the burden of demonstrating the patients 
incompetence. Thus, as a matter of legal principle, doubts have to be resolved in 
favour of capacity.”® 

As capacity is not a static concept, but instead depends on the severity of the 
decision that needs to be made,” a bias in favour of preserving life might never- 
theless arise when determining whether or not a patient is in fact competent to 


22 Burke, n 1 above, at [62]. 

23 See also Mental Capacity Act 2005 s 4(6). 

24 Beauchamp, Childress, Principles of Biomedical Ethics (Oxford: OUP, 5" ed, 2001) 69. 

25 ReT, n 2 above, 112 per Lord Donaldson MR; Re MB, n 1 above, 432 per Butler-Sloss LJ. See also 
Mental Capacity Act 2005, s 1(2). 

26 Re C (Refusal of Medical Treatment) [1994] 1 All ER 819 (Fam Div), 824 per ThorpeJ. See also Re MB, n 
1 above, 437 per Butler-Sloss LJ. 

27 For the largely similar test suggested by the Mental Capacity Act 2005 see s 3(1). 

28 HE v A Hospital NHS Trust [2003] 2 FLR 408 (FD), 415 per Munby J. See also The Government 
Response to the Scrutiny Committee's Report on the Draft Mental Capacity Bill (2004), R35 

29 Ret, n 2 above, 113 per Lord Donaldson MR. 


© The Modern Law Review Limited 2005 963 


Advance refusals 








make the decision to refuse life-sustaining medical treatment.” For, it could be 
argued, as indeed it is argued in the context of medical decision-making by com- 
petent minors, that a higher standard of capacity is required where a patient 
refuses life-sustaining or health preserving medical treatment, than where a 
patient consents to such treatment.” However, once it is accepted that a patient's 
decision in favour of life-saving treatment might have as serious and irreversible 
consequences as a decision against such treatment, the severity of the decision 
should not primarily be assessed by focusing on the objective outcome of the 
decision, ie life or death, preservation or deterioration of health, but instead 
account should also be taken of the overall treatment situation, ie the invasiveness 
of the treatment, the post-treatment quality of life etc. Thus, a patient might have 
to meet a higher capacity threshold when making a complex treatment decision 
even if non-treatment would not be life-threatening, than when refusing such a 
straightforward procedure as a life-saving blood transfusion. At the same time, it 
should not be forgotten that 


If there are difficulties in deciding whether the patient has sufficient mental capacity, 
particularly if the refusal-may have grave consequences for the patient, it is most 
important that those considering the issue should not confuse the question of men- 
tal capacity with the nature of the decision made by the patient, however grave the 
consequences. The view of the patient may reflect a difference in values rather than 
an absence of competence and the assessment of capacity should be approached with 
this firmly in mind.” 


English courts never had to address the question of whether the assumption in 
favour of capacity also applies to advance treatment refusals. However, in the 
Canadian case of Malette v Shulman” in which an unconscious accident victim 
was brought to the hospital and was found to be in need of life-saving blood 
transfusions, but carried a card stating that as a Jehovah's Witness she refused blood 
transfusions under any circumstances, the Ontario court rejected the physician’s 
argument that it was lawful to administer the life-saving blood transfusion 
because he had no way of knowing whether the patient was competent when 
issuing the advance directive. The court commented that ‘there was nothing to 
give credence to or provide support for the speculative inferences implicit in ques- 
tions as to... her state of mind” at the time of signing the card. Thus, the issue 
was approached by applying a presumption in favour of competence, instead of a 
presumption in favour of preserving the patient's life. The Mental Capacity Act 
2005 seems to suggest a different approach, favouring a distinction between con- 
temporaneous and advance refusals of life-sustaining medical treatment. While 
section 5(1) requires a reasonable belief based on objective grounds that a patient 





30 For an argument that the courts only in theory uphold autonomy, but in many cases use the con- 
cept of capacity in order to undermine a patients refusal of life-saving medical treatment see, 
for example, Mary Ford, ‘The Personhood Paradox and the “Right to Die”’ (2005) 13 Med L Rev 
80, 97—98. 

31 See ReW (A minor) (Medical treatment: courts jurisdiction) [1993] Fam 64, 88 per Balcombe LJ. 

32 Ms Bv An NHS Hospital Trust [2002] EWHC 429, at [100] per Butler-Sloss LJ. 

33 Malette v Shulman (1990) 67 DLR (4th) 321. 

34 ibid, at [44] per Robins JA. 
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is incompetent in order to escape liability for treating a patient without consent or 
in the light of a contemporaneous treatment refusal, a physician already avoids 
liability for disregarding an advance directive rejecting treatment if he/she is not 
satisfied that the advance directive is valid (section 26(2)). Read in conjunction 
with the suggestion that where reasons for concern exist with regard to the valid- 
ity of an advance directive, for example based on evidence about ‘the personi state 
of mind at the time of making the decision that raised questions about his/her 
capacity to have made the advance decision,” the physician needs to make careful 
enquiries before being able to say that there were reasonable grounds to believe 
that the advance directive was valid” — in effect, the physician is clearly encour- 
aged to disregard, rather than to follow advance directives, in all cases that give rise 
even to the slightest doubt. Thus, even though the Mental Capacity Act 2005 
recognises the presumption in favour of competence (section 1(2)), this presump- 
tion does not seem to apply in the context of advance decisions. 

While this cautious approach could be justified by the consideration that 
advance decisions are less susceptible to control than contemporaneous treatment 
refusals where the physician can observe the patient and has the opportunity to 
detect factors that might cast doubts on the patients competence, this is an inevi~ 
table feature of allowing patients to exercise their autonomy in advance. This 
means that in some cases the advance treatment refusal of a patient who was not 
competent to make such a decision will be implemented, which might possibly 
result in the otherwise avoidable death of an incompetent patient. However, the 
same is true in cases of contemporaneous treatment refusals in which the patient's 
competence is presumed and does not have to be positively established. The 
only alternative would be to make the validity of advance refusals subject to a 
medical certificate or a witness’ statement confirming the patients competence at 
the time when the decision was made, an approach the Mental Capacity Act 2005 
does not suggest. 


INTERPRETATION OF ADVANCE REFUSALS 


A serious problem in the context of advance treatment refusals is that they are 
frequently not entirely clear and unambiguous. Not many advance directives, for 
example, are made in the light of an illness the course and progress of which is as 
clearly foreseeable as that in the case of Re AK.” There, a patient suffering from 
motor neurone disease, when he had already reached a stage of his illness in which 
he could only communicate with the movement of an eye lid, decided that two 
weeks after that last form of communication was lost, he wanted the ventilator on 
which he was dependent to be switched off. Neither do all advance directives 
unequivocally reject a particular form of medical treatment based on specific 
objections against that treatment, as in Malette.** Instead, in many cases patients 





35 Draft Code of Practice, Mental Capacity Bill 2004, para 8.42. 
36 See also ibid, para 8.41. 

37 Re AK (medical treatment: consent), n 2 above. 

38 See Malette v Shulman, n 33 above. 


© The Modern Law Review Limited 2005 965 


Advance refusals 


who make advance directives want to plan ahead for a whole range of unforeseen 
future events and exercise control over their medical treatment in the possible but 
remote event that they might lose their competence to make such decisions. Some 
people, for example, want to exclude life-~prolonging measures in the event of 
permanent unconsciousness. Others might want to exclude life-prolonging mea- 
sures when they approach death and treatment provides no chance of recovery 
and accordingly define, as can often be seen in model advance directives in the 
US, the triggering event as that of a ‘terminal illness’ and ‘imminent death.” 
While the advantage of formulating an advance directive in such broad terms is 
evident, as it is difficult to predict with any certainty all the potential situations 
that might at some point arise, and to make specific provision for all eventualities, 
it is equally clear that advance directives which are phrased in such general terms 
leave ample room for ambiguity. 

Under English law, advance treatment refusals are only binding if they are 
unambiguous and were intended to apply to the situation that later arose.*° There- 
fore, a physician faced with an advance directive needs to evaluate its validity and 
applicability to the situation at hand, in order to determine whether or not he/she is 
bound by it. However, the'criteria according to which this can be assessed are far 
from clear. Here, it makes a fundamental difference whether or not the interpreta- 
tion of the scope and applicability of an advance directive is approached with a bias 
in favour of preserving life. Consider, for example, the advance directive of a patient 
who has irrevocably lost most cognitive and communicative skills, who can neither 
walk nor talk, and whose life is sustained through artificial nutrition and hydration, 
which states that the patient does not want medical treatment to be administered to 
prolong his/her life if he/she ‘is a vegetable’ and has no chance of recovery. On these 
facts, a strict application of the Re T holding that any doubts must be resolved in 
favour of saving the patients life would in all likelihood lead to the conclusion that 
the patients directive did not clearly cover the situation he/she is now in, and that it 
is therefore not applicable. An unbiased approach, on the other hand, would require 
that the court make an attempt to interpret the directive to determine whether or 
not the patient meant the term ‘vegetable’ to reduce the applicability of the advance 
directive to situations of PVS,” or whether the patient used the term in a non-med- 
ical sense and meant to exclude treatment in this situation.” This is not to bring in a 
form of substituted judgment test® through the back door, as to interpret the 
expressed wishes of a patient who has made an advance directive is not the same as 
trying to speculate what decision the patient would have made, were he/she com- 
petent to make a treatment decision, based on the patients known preferences, 
values and opinions. 








39 Fora case in which an advance directive phrased in such terms needed to be interpreted by a court 
see the US decision of In re Guardianship of Browning, 568 So.2d 4 (Fla.1990) per Barkett, J. 

40 Re T,n2 above, at 115—116 per Lord Donaldson MR; see also Mental Capacity Act 2005, s 25. 

41 An interpretation supported by the majority in the American case of In re Martin, 538 NW.2d 399 
(Mich. 1995), 229 per Mallett, J. 

42 This was, on the facts of the case, suggested to be the right approach by the dissenting opinion 
delivered in Martin, ibid, 240 per Levin, J. 

43 Fora discussion of the substituted judgment test see Kennedy and Grubb, n 1 above, 831-842; for its 
rejection by English courts see Bland, n 2 above, 871-872 per Lord Goff. 
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Thus, it is submitted that instead of applying a presumption in favour of pre- 
serving life in all cases of a perceived ambiguity of an advance directive, an 
attempt should be made to interpret the existing living will by inferring from 
documentary or other evidence what the patient’s wishes were, without any bias 
in favour of or against the preservation of life. Given how difficult it is to make an 
entirely unambiguous advance directive and to make clear provision for all fore- 
seeable contingencies, every other approach will undermine patient autonomy in 
favour of the views of the medical profession and/or society.** While the existence 
of an advance directive in itself admittedly does not indicate what the patient's 
values are, where they can be ascertained by way of interpretation, this is what 
should be done. Only where the patient has not made an advance choice that can 
be saved by interpretation can the state have an interest, and indeed an obliga- 
tion** to protect the life of the patient. 

Another question is to what extent a patient must have foreseen the situation 
that materialised in order for an advance directive to be applicable. In the Amer- 
ican case of Wright v Johns Hopkins Health,” a patient who was suffering from AIDS 
had a life expectancy of less than six months when he was admitted to hospital 
and treated for acute renal failure. The patient, upon admission to the hospital, 
expressed the wish not to be resuscitated.** After having received a blood transfu- 
sion, he called his mother informing her that he would be coming home later that 
day, but he then suffered a cardiac arrest and was resuscitated. The court put con- 
siderable emphasis on the fact that the cardiac arrest was not an expected result of 
the patient’s underlying disease process, but rather an acute but reversible reaction 
to the blood transfusion he had received.” The question thus arose whether a 
refusal is only valid if the patient foresaw the exact circumstances that occurred, 
or whether the decision of a patient who knows that he only has a few more 
months to live, and who consents to the treatment of his renal problem, but 
expresses a general refusal to consent to resuscitation were that to become neces- 
sary, should be regarded as binding whatever the situation in which the resuscita- 
tion becomes necessary. It is submitted that the generality of the decision, no 
resuscitation, makes this case as unambiguous as the refusal of blood in the Cana- 
dian case of Malette v Shulman”? There, the Court inferred from the card the 
patient carried and which stated that she did not wish to have blood under any 
circumstances, that she had contemplated the treatment that she refused, the 
administration of blood, in broad terms. It then took the fact that her refusal was 
expressed in absolute terms without exempting life-threatening situations to 
mean that she had intended the card to protect her from being given blood in 
whichever circumstances. This seems to be the only sensible interpretation of the 











44 For the German discussion of these issues see J. Taupitz, ‘Empfehlen sich zivilrechtliche Regelungen 
zur Absicherung der Patientenautonomie am Ende des Lebens? in Verhandlungen des 63. Deutschen 
Juristentages (München: C. H. Beck, 2000) A9-A130, A45. 

45 J. Lynn, “Why I Don’t Have a Living Will (1991) 19 Law Medicine & Health Care 101, 102. 

46 See, for example, Osman v UK, n 17 above, para 115. 

47 728 A.2d 166 (Md. 1999). 

48 He also had a living will in place. 

49 n 47 above, 177-178. 

50 n 33 above. 
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facts in Malette and it was endorsed by Lord Donaldson MR in Re T”! Accord- 
ingly, where as clear a wish as that of not having a particular form of medical 
treatment administered under any circumstances has been expressed, it should 
not be left to the physicians or the courts to second-guess the patient’ unequivo- 
cally articulated wishes. If this were to be applied to the case of Wright v Johns Hop- 
kins Health, it could be said that a patient who makes a general statement rejecting 
resuscitation while consenting to other treatment has made the decision that in his 
condition, while treatment of the renal problem seemed to confer sufficient ben- 
efits to give it a try, resuscitation did not seem beneficial, and that he would rather 
die than be resuscitated in case of a cardiac arrest.” Indeed, if one were to require 
that the patient directs his/her mind to exactly the situation that arises, which in 
this case would have meant that the patient foresaw the different factors that 
might cause a cardiac arrest, and that he/she specifically provided for the different 
contingencies, advance directives would only be valid in the rare cases in which a 
particular situation could be clearly foreseen. 

On the other hand, if an advance decision remains ambiguous despite attempts 
at interpretation, it cannot be saved. In the recent case of W Healthcare NHS Trust v 
KH,” for example, based on evidence provided by the family and friends of a 
59-year-old patient who was conscious, but disoriented in time and place, unable 
to recognise anybody, and who could only speak a few words, it was established 
that the patient, while still competent, had made it clear that she ‘would only wish 
to remain alive as long as she enjoyed a reasonable quality of life’.>* In this case, it 
was already questionable whether the evidence of the statements made by the 
patient in conversations many years prior to the situation in which the feeding 
tube needed to be reinserted, amounted to a valid advance directive as opposed 
to evidence of her past wishes which might be taken into account when deter- 
mining her best interests.. However, it is submitted that even if the evidence had 
given rise to the conclusion that the patient had made a valid advance directive 
with the content stated above, this is a case where a real uncertainty exists, as with- 
out further knowledge of the patient’s wishes, an advance directive referring to a 
‘reasonable quality of life’ seems hopelessly ambiguous.” The court was therefore 
right to conclude that this did not constitute an advance directive which was suf- 
ficiently clear to amount to a direction that she preferred to be deprived of food 
and drink for a period of time which would lead to her death’.*° 

The impact of the Mental Capacity Act 2005 on the validity of advance direc- 
tives remains to be seen. The requirement that an advance refusal of life-sustaining 
treatment is only valid when the patient confirmed in writing that the advance 
directive extends to the situation that his/her life is at risk (section 25(5) and (6)) 








51 n 2 above, 114. 

52 But see M. Garwin, ‘The Duty to Care — the Right to Refuse’ (1998) 3 Journal of Legal Medicine 99 
106-7 who argues that the scope of application of DNR orders is not always clear. 

53 See n 2 above. 

54 ibid, para 17. 

55 See also the American case of Evans v Bellevue, Index No 16536/87, New York Law Journal (Sup Ct 
NY City July 28, 1987) 11, as discussed by R. Olick, Taking Advance Directives Seriously (Washington 
DC: Georgetown University Press, 2001) 185—187. 

56 W Healthcare Trust v KH, n 2 above, para 21. 
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does not remedy all uncertainties currently existing with regard to the interpreta- 
tion of advance directives. Rather, this only clarifies that the patient must have 
considered that the rejected treatment might be necessary to keep him/her alive, 
but it does not contribute to resolving other potential ambiguities regarding the 
scope of the advance refusal. Section 24(1) makes the validity of an advance direc- 
tive dependent on the condition that it specifies the treatment which it refuses. 
This specification might be made in lay terms (section 24(2)), which suggests that 
terms such as that of being a ‘vegetable’ could be interpreted according to their lay 
meaning. However, it is not clear what detail is required in order for a refusal of a 
‘specified treatment’ to be valid. For example, is the refusal of ‘all treatment’ in the 
case of PVS specific enough, or does the advance directive need to specify the 
specific treatment, such as artificial feeding or ventilation, that the patient rejects 
in the case of PVS? Given that the Explanatory Notes to the Bill clarify in para 82 
that the relevant provisions intend to codify the common law approach devel- 
oped in Re T, the requirement of refusing a specific treatment should be met 
when it is clear which treatment the patient refuses, regardless of whether the 
refusal refers to a specified form of treatment, or to all life-saving treatment in a 
specified situation.” 


CHANGE OF CIRCUMSTANCES 


Even if an advance directive is clear and unambiguous, questions about its applic- 
ability might arise if relevant circumstances changed between the making of the 
directive and the moment of its implementation. This issue is particularly difficult 
to resolve, as a balance needs to be struck between the patient’s interest that 
advance decisions be upheld, and the patients interest not to be bound by his/her 
own advance decision in a situation which he/she could not foresee and which 
might have caused him/her to reconsider the advance directive. 


Change of treatment options 


For example, it is possible that a patient refused all medical treatment if he/she 
were to be diagnosed with a particular illness which, when the directive was 
made, was regarded as incurable and as inevitably leading to a painful dying pro- 
cess. If, by the time the patient is incompetent and indeed diagnosed with this 
illness, a cure has been developed, so that life can be prolonged and the pain con- 
trolled, it needs to be considered whether the patients otherwise unambiguous 
decision applies. In the case described, it could then be argued that the patient 
did not contemplate the possibility that a cure was available and that because of 
this the advance directive is no longer valid. However, it needs to be decided in 
each case whether or not the change of circumstance is sufficiently relevant and 





57 But see the holding in W Healthcare NHS Trust v KH, n 2 above, which, based on the decision in 
Burke, n 1 above, seems to imply that a treatment refusal can only be extended to the withdrawal 
of artificial nutrition and hydration if the patient had specifically considered and refused this form 
of treatment. 
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significant to justify disregarding a patients advance directive. Here, section 
25(4)(c) of the Mental Capacity Act 2005 gives some useful guidance in that it 
requires ‘reasonable grounds for believing that circumstances exist which P did 
not anticipate at the time of the advance decision and which would have affected 
his decision had he anticipated them’. Thus, not every change of circumstance will 
automatically invalidate the advance directive. Instead, it needs to be determined 
what effect this change would have had on the patient’s decision. If, for example, a 
new drug becomes available to treat the patients condition, it needs to be ascer- 
tained whether this would have caused the patient to consent to life-sustaining 
treatment and try this cure, which might depend on the extent to which this 
new drug affects the reasons for which the patient refused treatment.*® Thus, the 
availability of a drug that could prolong the patient's life without improving the 
patient’s quality of life might not be relevant, if the treatment refusal was based on 
the patient’s wish no longer to endure the poor quality of life he/she was suffering. 
To apply such a subjective test is by no means an easy task, but seems to be the best 
way to ensure that the patients wishes be complied with as far as possible.” 


Change of values 


Another scenario in which the question of a change of circumstances may arise is 
that of a patient who makes an advance treatment refusal for religious reasons and 
later changes his/her beliefs, as was allegedly the case in HE v A Hospital NHS 
Trust. In that case, the father of a 24-year-old patient applied for a court declara- 
tion that the administration of a blood transfusion to his daughter be lawful 
despite her advance refusal of such treatment. The woman, who was initially 
brought up as a Muslim, had, when her parents separated, lived with her mother 
and, just like her mother, become a Jehovah’s Witness. However, her father 
claimed that in December 2002, she got engaged to a Muslim and promised him 
to convert to that faith and no longer to attend meetings of the Jehovah’s Wit- 
nesses. Furthermore, according to the father, his daughter had admitted herself 
to a hospital shortly before her collapse in May and stayed for two days, without 
making any reference to being a Jehovah’s Witness and to having objections to 
blood transfusions. Thus, he submitted that her advance directive that had been 
made more than two years before the transfusion was needed, should be disre- 
garded. On the other hand, as recently as 29 November 2002 she had been seen 
by a hospital doctor, discussing planned surgery, and the hospital records identi- 
fied her as being a Jehovah’s Witness and recorded that the surgery was to be car- 
ried out without the use of blood products. Her mother and brother were 
adamant that she would still want her advance directive to be implemented. Based 








58 See the example in the Draft Code of Practice, Mental Capacity Bill 2004, para 8.28, that the pro- 
gress in retro-viral treatment over the last few years may justify to disregard an incompetent AIDS 
patient's refusal to take such drugs which was made when the treatment options were less advanced. 

59 Fora discussion of the dangers of an approach that refers to an objective test of change of circum- 
stance see D. Morgan, ‘Odysseus and the Binding Directive: Only a Cautionary Tale? 14 (1994) Legal 
Studies 411-432. 

60 n 28 above. 
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on this conflicting evidence, the court had to make an emergency decision as to 
the lawfulness of the administration of a blood transfusion. Munby J summarised 
the problem by stating that while ‘too ready a submission to speculative or merely 
fanciful doubts will rob advance directives of their utility and may condemn those 
who in truth do not want to be treated to what they would see as indignity or 
worse, . . . too sceptical a reaction to well-founded suggestions that circumstances 
have changed may turn an advance directive into a death warrant for a patient 
who in truth wants to be treated’ The judge then approached the conflict 
between patient autonomy and the protection of life by declaring that while there 
was an evidential burden on ‘those who assert that an undisputed advance direc- 
tive is for some reason no longer operative ... to point to something indicating 
that this is or may be so’, ‘once there is some real reason for doubt, then it is for 
those who assert the continuing validity and applicability of the advance directive 
to prove that it is still operative’. Thus, they have the burden of proof, and clear 
and convincing proof is required in order to overcome the doubt that would 
otherwise be resolved in favour of preserving life. 

This case gives a good illustration of the consequences of applying a presump- 
tion in favour of preserving life. Munby J stated that ‘where life is at stake the 
evidence must be scrutinised with especial care?®* But instead of doing what he 
himself proposed, he went on to say that ‘the continuing validity and applicability 
of the advance directive must be clearly established by clear and convincing evi- 
dence’ Thus, given the presumption in favour of life, ‘to scrutinise evidence with 
special care’ seems to amount to scrutinising evidence supporting the continuing 
validity and applicability of an advance directive with special care, without apply- 
ing a similar standard of scrutiny to the evidence against its validity. Ifit is for the 
patient to prove that the directive is still valid, even unsubstantiated doubts raised 
by an interested party might be sufficient to invalidate the advance directive. By 
definition, advance directives only become applicable when their author has 
become incompetent, so that the patient him/herself is excluded from producing 
the necessary proof in such a situation, therefore depending on the availability and 
willingness of third parties to assert the validity of the advance decision. This 
approach surely contradicts the spirit of advance directives, which is to give 
patients, while competent, the opportunity to make binding decisions for the 
time of their future possible incompetence, without having to rely on the good 
will of others. 

If a similar case had to be decided based on the Mental Capacity Act 2005, it 
might be argued that according to section 25(2)(c) which provides that an advance 
directive is no longer valid if the patient, after having made the decision, has done 
something that is clearly inconsistent with the advance decision remaining 
his fixed decision; the advance decision was invalidated by the fact that the patient 
got engaged to a Muslim and promised him to convert to that faith. However, 








61 ibid. 

62 ibid, 419, per Munby J. 
63 ibid, 420. 

64 ibid. 

65` ibid. 
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it is rather questionable whether the engagement to a Muslim man in itself 
can be regarded as ‘clearly inconsistent’ with the patient's refusal to have blood 
transfusions administered. On the other hand, if she had converted to that 
religion and her refusal had been incompatible with her new faith, this might 
change the situation.©© 

Alternatively, in a case such as that of HE v A Hospital NHS Tust it might be 
argued that the advance directive was not applicable, because there were ‘reason- 
able grounds for believing that circumstances exist which P did not anticipate at 
the time of the advance decision and which would have affected his decision had 
he anticipated them’ (section 25(4)(c)). This approach seems very similar to that 
adopted by the court, which disregarded the advance directive because there were 
real reasons to doubt its continuing validity. This, however, raises the question of 
how it can and should be determined whether such reasonable grounds exist in a 
given situation. In line with the disinterested approach promoted in this article, 
instead of applying a bias against the continuing validity of the directive once 
some initial doubt was raised, it is suggested that the judge should have given 
equal weight to the factors indicating that the advance directive was still valid, 
such as the testimony of her mother and brother; the fact that only weeks, if not 
days before allegedly having given up her previously held religious beliefs on 
which the advance directive was based, the patient had in the course of a hospital 
appointment reiterated these very same beliefs; and that in the full knowledge of 
her illness she did not revoke her advance directive. 

It does not follow that the court in HE v A Hospital NHS Trust could not have 
come to the conclusion that the advance directive was invalid. However, even in 
the light of the father’s suggestion that she had changed her religious beliefs on 
which the directive was based, an outcome that the blood transfusion could law- 
fully be carried out contrary to an existing unambiguous advance directive 
should only have been reached if, after having taken into account all factors that 
indicated the continuing validity of the directive, good reasons nevertheless 
pointed towards the patients change of heart. Indeed, unless a bias in favour of 
disregarding an advance refusal of life-saving treatment is applied, it seems as if 
the requirement of ‘reasonable grounds’ or ‘real reasons for the belief that relevant 
circumstances have changed should mean that all the available and relevant 
evidence be impartially balanced in order to reach a conclusion as to whether or 
not the advance directive still reflects the wishes of the patient. 


Change of interests 


It is not only in cases in which relevant religious convictions have changed that 
advance directives potentially conflict with the present interests of the now 
incompetent patient. Suppose that a patient, while competent, makes a clear 


66 An example clearly based on the facts of HE v A Hospital NHS Trust, n 28 above, was presented in 
para 85 of the Explanatory Notes to the Mental Capacity Bill as a case to which s 25(2)(c) applies, 
although the facts were slightly amended, as in that example, the patient had in fact converted to 
the Muslim faith. 
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decision that if he/she were to suffer from dementia, under no circumstances 
should life-saving treatment be administered, because from his/her perspective 
as a healthy person with full mental faculties, he/she perceives life in a demented 
state as not worth living. Now consider the same patient years later suffering from 
dementia, but belonging to the group of dementia patients who seemingly live a 
content life within the intellectual limits of their illness. If such a person then 
suffers from a condition which can easily and without any particular side effects 
be treated, what is the duty of a physician in the light of the clear and unequivocal 
advance refusal, if the now incompetent patient seems to enjoy a reasonable qual- 
ity of life? Does treatment have to be withheld, even if non-treatment seems to 
violate the present interests of the patient? While no such cases seem to have occu- 
pied the courts, they have received a lot of academic attention,” as they test the 
limits of advance directives. What, then, distinguishes dementia cases so funda- 
mentally from other cases of advance treatment refusals that they are perceived 
as a separate problem? 

In cases in which a person refuses certain forms of treatment for religious rea- 
sons, it seems unlikely that the patient’s interests change when the patient is tem- 
porarily incompetent and the need for the rejected treatment arises. Thus, it is 
presumed that the advance treatment refusal reflects the present interests of the 
patient.°* In cases in which patients have refused certain or all forms of medical 
treatment were they to develop a specified medical condition, for example a term- 
inal illness without hope of recovery, it is equally not normally perceived that 
non-treatment violates the present interests of the incompetent patient, as these 
decisions involve a balancing of the benefits and harms of treatment and an assess- 
ment of the patients quality of life post treatment. The outcome of such a balan- 
cing is not normally so clear-cut as to unequivocally point towards an interest in 
favour of treatment if all interests of the patient, including his/her own assessment 
of the situation, are taken into account. The main difference between such a case 
and the case of a dementia patient is that dementia is a mental illness which does 
not necessarily involve physical suffering and which takes away the patient’s abil- 
ity to value his/her past autonomous choices. If such a patient seems happy, it 
could be argued that to let him/her die of an illness that could easily be cured 
appears morally problematic, because in his/her current situation the patient 
would clearly benefit from having a happy life prolonged. To respect the patient's 
anticipatory autonomous choices and let him/her die might be regarded as less 
beneficial in this situation, given that the patient no longer has the capacity to 
appreciate whether or not his/her advance decisions are complied with.” 

In order to decide which is the best approach in this type of case, we need to 
analyse whether this is a case in which an advance directive can be said to be inap- 
plicable based on a change of circumstance, or whether we are dealing with a 
situation that differs from the scenarios discussed so far in that what is at issue is 
not that the changed situation makes the directive inapplicable, but rather that 








67 See, in particular, the discussion by Dworkin, n 14 above, 218-237. 

68 However, this might change where the patient is permanently incompetent and no longer able to 
hold any religious beliefs. 

69 S. Kadish, ‘Letting Patients Die: Legal and Moral Reflections’ (1992) 80 Cal L Rev 857, 876. 
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good moral reasons exist exceptionally to disregard a valid and applicable advance 
directive. It was seen above that an advance directive is invalid if the patient, after 
having made it, did something that is clearly inconsistent with the advance deci- 
sion remaining his fixed decision’ (section 25(2)(c) of the Mental Capacity Act 
2005). Section 25(2)(c) does not give any guidance as to whether the behaviour 
contradicting the terms of the advance directive needs to be displayed while still 
competent, or whether the behaviour of an incompetent person could equally 
invalidate the advance directive. It is submitted that the former should be the case, 
as it seems inconsistent not to allow an incompetent patient to withdraw an 
advance directive (section 24(3) of the Mental Capacity Act 2005), but to allow 
him/her to invalidate it by his/her behaviour. However, even if one were to con- 
clude that section 25(2)(c) refers to both competent and incompetent patients, it is 
submitted that in the case under consideration this would not lead to the invalid- 
ity of the advance directive, as:it can hardly be said that the very fact that the per- 
son seems happy in his/her demented state amounts to the patient having done 
something that is clearly inconsistent with the terms of the advance directive. 

The advance directive could be inapplicable if there were ‘reasonable grounds 
for believing that circumstances exist which P did not anticipate at the time of the 
advance decision and which would have affected his decision had he anticipated 
them’ (section 25(4)(c) of the Mental Capacity Act 2005). Given that the cases 
under discussion are advance directives in which a patient, when competent, 
decided to refuse life-saving treatment in case he/she becomes demented, the con- 
dition the patient is now in (dementia) as well as the treatment needed (any form 
of life-saving treatment) are clearly circumstances which the patient considered 
when making the advance refusal. However, it might be argued that the patient 
had not contemplated the possibility that one effect of dementia could be that 
once demented, he/she might not actually perceive the loss of his/her mental 
faculties as detrimental, or the changes in his/her behaviour and the dependency 
on others as a loss of dignity.” To attach relevance to this issue would mean 
making the validity of the advance directive subject to an extensive test of the 
patient’s motives for refusing treatment, so that a directive would be binding if it 
is known that the patient wanted to avoid the indignity of being remembered as a 
demented person, but not if the patient merely wanted to avoid the personal suf- 
fering a demented state might cause and which then did not materialise.” How- 
ever, there is no indication that in dementia cases, unlike all other cases of advance 
refusals, a patient who makes an advance directive does so only for the specific 
purpose of avoiding suffering he/she will perceive as such in the demented state, 
instead of aiming to avoid what he/she, while competent, perceives as the indig- 
nity of being demented, regardless of how that life is perceived by the patient 
once demented. 

It follows that advance directives rejecting medical treatment in the case of 
future dementia are valid and, by their very definition, applicable to the situation 
of the demented patient. According to the legal principles governing advance 








70 N. Cantor, ‘Prospective Autonomy: On the Limits of Shaping One's Postcompetence Medical Fate’ 
(1992) 8 Journal of Contemporary Health Law and Policy, 13, 39. 
71 ibid, 46. 
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directives, this means that these directives are binding, unless there are any doubts 
about their terms. Thus, advance directives stating unambiguously that no medi- 
cal treatment should be given if the patient becomes demented need to be imple- 
mented and no treatment can lawfully be given. Ifit is nevertheless suggested that 
the advance directives of demented patients should be disregarded where they run 
counter to the patient’s present interests, what is in fact proposed is that a valid 
advance directive can be ignored in favour of the present interests of the patient. 
As a matter of legal principle, this is difficult to justify. Even if one accepts the 
courts’ approach of applying a presumption in favour of preserving life or other 
present interests of the patient, this presumption is only used when deciding 
whether an autonomous choice in fact exists that was intended to govern the deci- 
sion that needs to be made. However, the presumption no longer applies once the 
validity and applicability of an advance directive has been determined, that is it 
cannot form the basis for disregarding the autonomous decision of the patient. 
The same result is achieved if one accepts the disinterested approach suggested 
above, as it equally only applies to decisions about the validity and applicability 
of an advance directive. 

To disregard a valid and applicable advance directive in order to protect the 
present interests of a patient is moreover problematic for other than merely lega- 
listic/technical reasons. In the case of a demented but happy person in need of 
minor but life-saving medical treatment, it has been argued that compassion and 
empathy for that person require that treatment be given, even in open disregard of 
an advance refusal of such treatment.” As the argument goes, treatment causes 
harm to the autonomy of the once competent patient, but this harm is remote 
and intangible, while the harm caused by non-treatment, that is letting a person 
die who could easily be saved and carry on his/her demented but content exis- 
tence, is immediate and palpable and violates not just the interests of the patient, 
but also ‘our humane sensibilities?” Thus, the argument is based on the premise 
that the anticipated exercise of autonomy is less important than the current inter- 
ests of the patient, if the two appear to be in conflict with one another. 

This raises the preliminary question of how it can be ascertained whether or 
not there is, in fact, a conflict between the past and present interests of the patient. 
In the case under discussion, a competent patient has made an advance directive 
not to be given life-sustaining medical treatment once demented. The patient has 
thus exercised his/her right to determine his/her future interests and to make deci- 
sions based on this subjective assessment. Indeed, it is the very purpose of advance 
directives to enable the competent patient to determine his/her future interests, 
and to bind health care providers and other carers by that assessment. The idea of 
a conflict between the interests of the patient as anticipated in the advance direc- 
tive, and his/her present interests is based on the consideration that the patient's 
advance assessment does not adequately reflect the present interests of the patient. 

` Thus, it is felt that the present interests of the patient, and the most compassionate 
course of treatment, can better be determined by a third party based on his/her 








72 Kadish, n 69 above, 876. 
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perception of the present interests of the patient, than by the patient him/herself 
when anticipating his/her future interests.” 

To disregard the decision made by the competent patient because it violates the 
general (or one person’s) perception of the patients present interests would mean 
that the validity of an advance directive is subjected to a ‘present best interests’ 
assessment exercised by a third party at the time a treatment decision needs 
to be made. Advance directives would then no longer be a means by which a 
patient can ensure that his/her own subjective values govern his/her medical 
treatment towards the end of life. A justification for such an approach could be 
that autonomous decisions reflecting former values should not be binding the 
person who no longer consciously holds these (or in many cases any) values, 
and/or in his/her demented state no longer has the mental faculties to appreciate 
his/her former values.”” However, if the binding effect of advance directives were 
to depend on the patient’s ability to perceive the violation of the past autonomous 
decision as harmful, it would follow that in most cases in which advance direc- 
tives kick in, where the once competent patient has lost the competence to make 
valid treatment decisions, these decisions would not be binding, for example 
where a patient is in PVS or is no longer aware of the religious or other beliefs 
on which the decision was based. Indeed, to maintain that the degree of respect a 
past autonomous choice deserves depends on an awareness of the violation of 
autonomy means to negate that the person, while competent, can make binding 
choices for the person once incompetent, thereby dismissing the very idea of 
advance directives. If one accepts, as was argued throughout this article and is also 
the approach of English law, that advance directives are instruments that enable 
patients to ensure that their medical treatment once incompetent be governed by 
their anticipated perception of their interests according to the values they hold 
while competent, it would be inconsistent to argue that advance decisions lose 
their binding nature if the situation which was foreseen and governed by the 
directive arises. To distinguish dementia cases from all other cases of advance 
directives would then imply that patients making an advance refusal somehow 
lack the imagination sufficiently to foresee this particular situation to make a 
binding choice. 

This still leaves another argument in favour of disregarding the advance direc- 
tive of a person who is now demented, which is to some extent related to the 
concern of changed values, and that is that there is not sufficient identity between 
the patient while healthy and competent, and the patient in his/her demented 
state, to allow the former to.make binding decisions on behalf of the latter, espe- 
cially if those decisions are harmful.” It has, in that sense, been asked: ‘why should 
a patient who is now a different person be burdened by a treatment decision con- 
sistent with the former persons preferences?””’ The validity of the suggestion that 
an otherwise valid and applicable advance directive can be disregarded then rests 











74 Fora critical analysis of this argument see Olick, n 55 above, 192; Dworkin, n 14 above, 232. 

75 R. Dresser, ‘Life, Death and Incompetent Patients: Conceptual Infirmities and Hidden Values in the 
Law’ (1986) 28 Arizona Law Rev 373, 381. 

76 ibid, 381 and 394. 

77 ibid, 381. 
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on the level of identity existing and required between the person who made the 
advance decision, and the person to whom the decision would apply. An analysis 
of the philosophical debate of the meaning of personal identity is beyond the 
scope of this article.” However, from the point of view of the patient, if he/she 
makes an advance directive aiming to control the medical treatment of the future 
demented person, he/she obviously perceives life as a continuity, and sees a future 
as a demented person as part of his/her own life.” This is in line with the fact that 
people are normally perceived and remembered as one person, even if they go 
through radical changes of personality and/or preferences, and not as several dif- 
ferent and unrelated individuals.®° . 

The argument of a lack of sufficient identity between the former and 
the present person would apply even more forcefully to the case of a patient in 
PVS, who has not only, like the demented patient, lost most, but rather has lost 
all cognitive faculties. However, in the case of PVS patients it is widely accepted 
that advance directives are binding,” and that the past wishes of the patient 
need to be taken into account when determining the patients best interests,” 
approaches which only make sense if the person when competent and the 
patient in PVS are regarded as sufficiently identical to allow the former's 
values to influence the medical treatment of the latter. In this context, PVS and 
dementia cases cannot be distinguished on the grounds that dementia patients are 
conscious, might feel pleasure and have some quality of life, because this could 
influence a present best interests assessment, not an argument as to whether 
advance directives are binding even if the patient no longer holds the values 
expressed in the directive, or is no longer the same person that made the advance 
decision. 

From all this, it follows that demented patients should have the same right as all 
other patients to have their advance directives respected. 


Change of wishes 


Does the situation change when the incompetent patient expresses that he/she 
wishes to be kept alive by the means of medical treatment, even though an 
advance directive rejecting all life-prolonging measures is in place? Particularly 
in the context of life-saving medical treatment, many will argue that the incom- 
petent patient who demands treatment or expresses a desire to stay alive should 
not be left to die merely because a valid advance directive rejects all life-saving 
treatment.” Many will feel that a patient who is not competent to make valid 


78 For sucha discussion see, for example, D. Parfit, Reasons and Persons (Oxford: Clarendon Press, 1984); 
A. Buchanan, ‘Advance Directives and the Personal Identity Problem’ (1988) 17 Philosophy & Public 
Affairs 277. 

79 Cantor, n 70 above, 32; N. Rhoden, ‘Litigating Life and Death’ (1988), 102 Harv L Rev 375, 415. 

80 See the analysis by Rhoden, ibid, 407; and Cantor, ibid, 33. 

81 See, for example, Bland, n 2 above, 857 per Lord Keith. 

82 See Mental Capacity Act 2005, s 4(6) and, for example, Re T, n 2 above, 103 per Lord Donaldson 
MR. 

83 See, for example, The Living Will: Consent to Treatment at the End of Life (Working Party Report, Age 
Concern and Centre of Medical Law and Ethics, King’s College, 1988), as quoted by Kennedy and 
Grubb, n 1 above; Kadish, n 69 above, 874-875. But see Dworkin, n 14 above, 227—228. 
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treatment choices, but nevertheless has the ability to express preferences and does 
so should not just be ignored, as this would indeed dehumanise the patient. 
Instead, patients should always be consulted and, depending on the level of under- 
standing demonstrated by the patient, it might be justified to give some weight to 
his/her expressed wishes.°* However, it is not clear on what basis and with what 
consequences the patient's present wishes can be taken into account where a valid 
advance directive is in place. Usually the incompetent patient’s wishes are taken 
into account when a treatment decision in that patient’s best interests needs to be 
made.” Where an advance directive exists, on the other hand, there is no room for 
a decision in the patient’s best interests. Indeed, from a formalistic point of view, 
the incompetent patient can neither make any binding treatment decisions nor 
revoke a valid advance directive. 

If it is accepted, as was argued above, that past autonomy cannot be out- 
weighed by the present interests of the patient as perceived by a third 
party, it now needs to be analysed whether the situation changes if it is the incom- 
petent patient him/herself who expresses a desire to be treated. The fact that the 
patient is incompetent means that he/she lacks one of the essential attributes of 
autonomous decision-making, and the expression of the patients preferences in 
such a situation cannot be regarded as the exercise of an autonomous choice. 
Therefore, to allow the incompetent patient to withdraw the competent patient's 
past decision cannot be regarded as favouring present over past autonomous 
choices. What could, on the other hand, be argued is that to ignore the wishes 
of an incompetent and non-autonomous person amounts to a lack of respect 
for the incompetent person and might violate his/her dignity. However, this 
argument raises the question of how the dignity of the incompetent patient 
can better be protected: by respecting his/her present wishes that stand in contrast 
to those expressed while still competent, or by showing respect for his/her 
advance directive? 

In other situations in which incompetent patients express treatment prefer- 
ences, the courts seem to be prepared to ignore a persons wishes and treatment 
preferences once his/her incapacity was established,” as long as treatment is con- 
sidered to be in that patient’ best interests. In some cases courts even regard it as 
justified to use force in order to overcome the incompetent patient's resistance to 
medical treatment.®* Indeed, it is an essential feature of treatment decisions on 
behalf of incompetent patients that respect for them as persons requires no more 
than giving them the opportunity to participate, as far as possible, in the treatment 
decision and to voice their preferences, without giving them the final say with 
regard to the decision to be made.” Thus, at the end of the day it is the proxy 





84 N. L. Cantor, Advance Directives and the Pursuit of Death with Dignity (Bloomington: Indiana Univer- 
sity Press, 1993) 84. 

85 ReT, n 2 above, 103 per Lord Donaldson MR; Mental Capacity Act 2005, s 4(6). 

86 See Mental Capacity Act 2005, s 24(3). 

87 See, for example, Re SS (Medical treatment: late termination) [2002] 1 FLR. 445. 

88 See, for example, Re MB, n 1 above, 439 per Butler-Sloss LJ; NHS Trust v T (Adult: refusal of medical 
treatment) [2004] 3 FCR. 297, para 71 per Charles J. 

89 This is reflected in Mental Capacity Act 2005, s 4. 
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decision-maker’ evaluation of the patient’s best interests, not the patient’s present 
wishes that is decisive. f 

It could be argued that if the incompetent patients present wishes can be over- 
ridden based on a proxy decision-maker’s perception of that patient’s best interests, 
this should equally be the case if the patient, when competent, exercised the right 
to make a binding advance assessment of his/her future interests. Dworkin, for 
example, would argue in favour of disregarding the present wishes of an incom- 
petent patient that conflict with the terms of a valid advance directive. Dworkin 
applies an integrity model of autonomy, in which a decision as to whether a per- 
son wants to receive life-sustaining medical treatment if suffering from a specified 
condition considers a critical interest of that individual, that is an interest referring 
to how a person sees him/herself and what is in character for them and their life.” 
He argues that to disregard the autonomous advance directive in favour of the 
non-autonomous wishes of the now incompetent person to receive life-saving 
treatment amounts to a violation of that patients autonomy. Accordingly, this 
cannot be justified by considerations of compassion, as it was the competent per- 
son who made the decision that to stay alive in a demented state was out of char- 
acter for him/her, and to disregard that decision because of the present wishes of 
the incompetent person would be to disregard the integrity of that life as a 
whole.” Because the patients autonomous choice as expressed in an advance 
directive defines what the individual, while competent, regarded to be necessary 
in order to uphold his/her dignity once incompetent, this assessment would bind 
not just the treating physician and the courts, but also the now incompetent 
patient him/herself’? 

Dworkin’ argument and its conclusion seem to be the logical consequence of 
the approach that only the competent person can determine his/her treatment 
decisions and that advance directives are binding. While the incompetent patient 
should be treated with respect, which includes that his/her wishes should not just 
be ignored, these wishes cannot be complied with if they go against the patient's 
best interests as formerly identified by the patient him/herself in an advance direc- 
tive, just as they will not be complied with if a treatment decision is made by a 
proxy decision-maker in case no such advance decision is in place and the patient's 
wishes conflict with his/her best interests as identified by the proxy decision- 
maker. However, a decisive difference between the two scenarios—advance direc- 
tive and contemporaneous proxy decision—remains, which is that in the latter 
case, there is some room for the patient’s wishes to influence the decision, whereas 
in the former scenario to show respect for the patients present wishes would in all 
cases mean no more than to listen before dismissing them in order to implement 
the directive. It could then be said that the incompetent patient who has an 
advance directive in place is not only worse off than the competent patient who 
can change his/her decisions at any time,” but moreover worse off than an 





90 Dworkin, n 14 above, 202. 

91 ibid, 231-232. See also Buchanan, n 80 above, 278, n1. 

92 ibid, 226. 

93 R. Dresser, ‘Dworkin on Dementia: Elegant Theory, Questionable Policy’ (1995) Nov-Dec, Hast- 
ings Centre Report, 32, 37. 
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incompetent patient without an advance directive whose present wishes might 
have some weight with the proxy decision-maker. However, to lose the opportu- 
nity to change advance directives once incompetent is an inherent risk of advance 
decision-making that was willingly and knowingly assumed by the patient when 
making an advance decision for the very case of his/her incompetence.” And pre- 
sumably the patient went through the effort of making an advance directive 
because he/she felt that he/she would be better off making future decisions him/ 
herself while competent, instead of leaving them to proxy decision-makers, 
whether or not they might take his/her present interest into account. 

The dangers of an approach that allows us to disregard an advance directive 
based on the incompetent patients wishes can be demonstrated when looking at 
the US case of In re Martin” In that case, the patient who after an accident was 
unable to walk and talk and on whose behalf his wife and former colleagues tes- 
tified that he had made an advance decision that he would not want to be kept 
alive in the state he was in, had been asked by the treating physician to confirm 
that he did not want to die and had apparently nodded. While the treating physi- 
cian and the court put a lot of weight on this expression of the patients current 
wishes, others doubted the consistency of the patient’s reaction, so that it was not 
even clearly established that the patient had understood the question, let alone 
expressed any clear preferences. If the remarks of incompetent patients have such 
far-reaching implications as to override an otherwise valid advance directive, 
thereby giving the medical profession the possibility of treating the patient 
according to their own assessment of the patients best interests, the minimum 
requirement for an expression that has the effect of invalidating the patient’s 
advance directive should be that it is certain that the patient understood what he/ 
she was asked, that the answer relates to the question and that it really expressed 
the patient’s present preferences. One way of confirming that this was the case 
might be to require some consistency and persistence.”® However, if such a 
requirement was met, the patient would in all likelihood be regarded as compe- 
tent to make the relevant treatment decision, and as a consequence he/she could 
validly override the advance refusal. 

Indeed, the problems discussed above only arise once it has been established 
that the patient is, in fact, incompetent, taking into account that a person is only 
to be regarded as incompetent to make a decision if ‘all practicable steps to help 
him to do so have been taken without success’ (section 1(3) of the Mental Capacity 
Act 2005). Thus, ifat all possible, a patient who is still capable of expressing wishes 
and preferences should be enabled to make a competent decision. Only if the 
patient, even with such assistance, does not meet the threshold requirements for 
the capacity test, that is does not understand the treatment information provided 
and/or is unable to weigh it in order to arrive at a treatment decision,” would it be 
justified to disregard his/her present preferences that conflict with an advance 
directive. 





94 N. K. Rhoden, ‘The Limits of Legal Objectivity’ (1990) 68 North Carolina Law Review 845, 859. 
95 n 41 above, 

96 Olick, n 55 above, 193, 

97 For the largely similar test suggested by the Mental Capacity Act 2005 see s 3(1). 
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It could be seen that a consistent approach in favour of the validity of an 
advance directive has far-reaching consequences and in some cases leaves the 
incompetent patient’ life without much protection, even where he/she wishes to 
be kept alive by the means of formerly rejected medical procedures. However, this 
outcome is the consequence of that patient's choice, which he/she has a legal right 
to exercise, and which the law is under a correlative obligation to respect. It cannot 
be excluded that the approach suggested here would in practice lead to a tendency 
considerably to lower the standard of capacity in this context, as to review the 
patient’s supposed incompetence then presents the only possibility of favouring 
the patients present over his/her past wishes. However, it is submitted that if 
upholding advance decisions in the particular context of dementia is regarded as 
undesirable and counter-intuitive, the consequence should not be to suggest that 
advance decisions should be overridden, by whichever means, but rather to create 
awareness of the consequences of such decisions and to invite the patient to con- 
sider whether or not he/she wants the advance directive to be a binding document, 
with all the consequences that entails, or instead wants to provide no more than 
an instrument that informs proxy decision-makers of his/her preferences, while 
leaving the final decision to them. 


CONCLUSION 


While the law gives the competent patient an absolute right to refuse life-saving 
treatment, either contemporaneously or in an advance directive, the seemingly 
unlimited protection of patient autonomy in this area of medical law only exists 
as a matter of legal principle. Given that the courts regard an exercise of autonomy 
that leads to a patient’s avoidable death as an anomaly and maintain the idea that it 
conflicts with the states interest in preserving life, they approach advance direc- 
tives with a bias against their validity and applicability, unless they are clear and 
unambiguous, which by their very nature in most cases they cannot be. Of 
course, the law also needs to protect the patient’s right to life, which would be 
affected if an advance refusal of life-sustaining medical treatment is given effect 
even though it was not, in fact, valid, or if the patient did not intend it to apply 
to the situation that arose. However, it is submitted that the problem the law needs 
to resolve in this context is not a conflict between the patient's interest in self- 
determination and the state interest in preserving the life of that patient. Rather, 
the problem is how to avoid the compromise of either the patient’s interest in self- 
determination or the patients interest in having his/her life protected in the 
absence of an autonomous treatment refusal. It is therefore essential that a change 
of attitude take place, which requires that it is accepted that the state cannot have 
an interest in protecting the patient’ life in a situation in which the state has 
granted the patient an absolute right to determine him/herself whether or not this 
life should be protected by the means of life-sustaining medical treatment. 

If the question of advance refusals of life-sustaining medical treatment were 
approached as one of maximising the patient's interests in having an autonomous 
decision respected if such a decision has indeed been made, and the patient’ inter- 
est in having his/her life protected in the absence of an autonomous choice to 
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Reforming Liability for Psychiatric Injury in Scotland: 
A Recipe for Uncertainty? 


Donal Nolan* 


INTRODUCTION 


Even the judiciary have acknowledged that the law governing negligence liability 
for psychiatric injury is now in an unsatisfactory state.’ At the same time, however, 
these judicial critics have made it clear that root-and-branch reform must now be 
brought about by legislation, rather than through common law development.” In 
1998, the Law Commission of England and Wales picked up the gauntlet thus 
thrown down, and published a Report which recommended legislation liberal- 
ising the rules governing claims by so-called “secondary victims”.’ Now the Scot- 
tish Law Commission has followed suit, with a Report entitled Damages for 
Psychiatric Injury.* A good deal of common ground is discernible in the two 
Reports. The ultra-liberal position, which would equate psychiatric injury with 
physical harm and do away with all the special restrictions on recovery by second- 
ary victims, is rejected. Instead, it is proposed that some of those restrictions be 
scrapped, and others watered down: the requirement that the injury must have 
been induced by “shock” is to go, as are the requirements of proximity in time 
and space and direct perception of the accident; the requirement that the pursuer 
have had a close tie with a person killed, injured or imperilled by the defender'’s 
negligence is to be retained, but the relationships presumed to give rise to such a 
tie considerably extended. More generally, there is support for a shift from “legal” 
restrictions on recovery towards a more fact-oriented approach, focused (among 
other things) on reasonable foreseeability.° 

There are also some significant variations within this new liberal orthodoxy, 
however. These are both methodological and substantive: as regards method, the 
legislative schemes proposed by the two Commissions are very different, while 





* Worcester College, Oxford. I am grateful to the Faculty of Law, National University of Singapore, 
for providing me with such an excellent environment in which to write this paper. 


1 See eg White v Chief Constable of the South Yorkshire Police [1999] 2 AC 455, 500 per Lord Steyn, 511 per 
Lord Hoffmann. 

2 ibid. 

3 Law Com No 249, Liability for Psychiatric Illness (1998). See H. Teff, ‘Liability for Psychiatric Illness: 
Advancing Cautiously’ (1998) 61 MLR 849. 

4 Scot Law Com No 196 (2004) (hereafter “Report”). The Report was preceded by Discussion Paper 
No 120, Damages for Psychiatric Injury (2002) (hereafter “Discussion Paper”), and includes a draft 
Reparation for Mental Harm (Scotland) Bill (hereafter “Draft Bill”), Throughout, I shall refer to 
the Scottish Law Commission as “the SLC”, and the Law Commission of England and Wales as 
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5 In Australia, reform along these lines has been brought about by the High Court: see Tame v New 
South Wales (2002) 211 CLR 317. 
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substantively there are differences when it comes to the treatment of primary vic- 
tims, and also in relation to some subsidiary aspects of the treatment of secondary 
victims. It is therefore necessary to take on board the recommendations of the 
Scottish Law Commission not only because of the impact their enactment would 
have on Scottish law in this area, but also because they depart, in some important 
respects, from what has come before. 

The first such point of departure is the scope of the Report, which is very wide. 
The subject-matter is described by the SLC as “delictual claims for ‘pure’ mental 
harm where the act or omission of the wrongdoer gives rise to mental harm with- 
out also causing any physical or other injury to the victim)” and (unlike the Dis- 
cussion Paper) the Report extends to conduct which is intended to inflict mental 
injury.’ On the other hand, the Report does not cover mental harm consequential 
on physical damage to the pursuer’s person or property: such “parasitic” claims 
would continue to be governed by the common law rules on remoteness of 
damage, under which recovery is permitted if psychiatric injury was a reasonably 
foreseeable consequence of the physical damage in question? The reason the SLC 
gives for recommending reform of the law governing recovery for psychiatric 
injury is the usual one, namely that the current liability rules are “complex, pro- 
ductive of unjustifiable distinctions and ignore modern developments in the 
understanding of psychiatric injury”? Its overall aim is, therefore, to “simplify 
and rationalise the law,” and to replace the existing rules with a “principled yet 
flexible regime” without unduly extending liability.” The defects in the current 
law are, the SLC claims, incapable of being remedied by the courts themselves, 
and hence the way forward is to replace the current common law rules with a 
comprehensive statutory scheme, which, unlike the Law Commissions draft leg- 
islation, would cover all claims for mental harm, not only actions by secondary 
victims of negligent conduct, And, while the Law Commission proposed leaving 
the common law rules in place, and superimposing on them a statutory duty of 
care, the SLC recommends the abolition of any common law delictual rules that 
apply exclusively to actions for mental injury.” 

The SLC’s recommendations can be broken down into three general proposi- 
tions. First, a defender would be liable for intentionally causing mental harm, 
unless the pursuer could reasonably be expected to endure it without seeking 
damages. Secondly, the same proviso would apply in the case of mental harm that 
was brought about unintentionally, but in addition the pursuer would have 
to establish that the harm amounted to a medically recognised mental disorder, 
and was a reasonably foreseeable consequence of the defenders conduct. Finally, a 


6 Report, para 1.2. 

7 The Report also deals with mental harm caused by breach of obligations arising under statutes 
such as the Occupiers’ Liability (Scotland) Act 1960 and the Consumer Protection Act 1987. It is 
recommended that any enactment which applies to reparation for physical harm should apply in 
the same way to mental harm, subject to the proviso that the SLC’s own proposed rules for recov- 
ery in respect of mental injury would apply: see Report, paras 3.13-3.17. 

8 Report paras 3.5~3.6; Draft Bill, cl 6. See Attia v British Gas ple [1988] QB 304; Campbelltown City 
Council v Mackay (1989) 15 NSWLR 501. 

9 Report, para 1.4. 

10 Report, para 3.2. 
11 Draft Bill, cl 1(2). By contrast, common law rules of more general application would still apply in 
cases covered by the legislation: see Draft Bill, cl 2(a). 
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secondary victim of unintended mental harm would not be entitled to damages 
unless he or she had a close relationship with the immediate victim, or had acted 
as a rescuer in relation to the incident that caused the injury. Radical changes in 
the law lie concealed within these propositions. The first would transform the law 
governing intentional infliction of mental injury by widening the category of 
actionable harm, while introducing an important new contro! mechanism. The 
second proposition also relies on the new control device, and in addition would 
entail an important change to the rules governing foreseeability in these cases, 
since all pursuers, even those within the area of physical risk, would have to estab- 
lish the foreseeability of psychiatric injury? As regards secondary victims, the 
requirement that the injury be shock-induced would be scrapped, as would the 
requirements of proximity in time and space and directness of perception. In 
addition, the principles governing recovery by rescuers and the requirement that 
there have been a close relationship between the secondary victim and the 
immediate victim would be substantially liberalised. AJl in all, then, this is a sub- 
stantial reform package, which would completely transform the law governing 
liability for mental harm in Scotland. 


INTENTIONAL INFLICTION OF MENTAL HARM 


The SLC’ proposals regarding mental harm intentionally caused can be dealt 
with fairly briefly. The position at common law is that a person is liable if he or 
she acts in a way calculated to cause a recognised psychiatric illness, and such an 
illness results.” Under the SLC’ proposals, the requirement of a recognised psy- 
chiatric illness would be dispensed with in such cases: instead, it would be enough 
for the pursuer to establish “mental harm”, meaning “any harm to a persons mental 
state, mental functioning or well-being” and including everyday emotional 
reactions such as distress, anxiety, grief and anger.” This more liberal approach 
would, however, be tempered by the introduction of a rule that recovery would 
be denied if the pursuer could be expected to endure such harm without repara- 
tion because, for example, it results from bereavement or other losses of a type 
which a person can reasonably be expected to suffer in the course of their life. 
Logically, the SLC’s recommendations on intentional conduct are unimpeach- 
able: since the defender acted intentionally, the liability net should be cast widely. 
In practice, though, one wonders whether the creation of a delict of intentional 
infliction of emotional distress is such a good idea. Although this cause of action 
has long been recognised in the majority of American jurisdictions, it is kept 
within very strict limits by the requirements that the distress be severe, and the 
defendant’s conduct “extreme and outrageous”; by contrast, the proviso the 





12 This would in part overturn the decision in Page v Smith [1996] AC 155. 

13 The authority usually provided for this proposition is Wilkinson v Downton [1897] 2 QB 57, though 
the implication of Lord Hoffmann’ analysis in Wainwright v Home Office [2003] UKHL 53, [2004] 2 
AC 406 at [36]-[41], is that reference to that decision is now unnecessary, since on such facts liability 
would arise in negligence in any case. 

14 Report, Recommendation 3(a), para 3.10. 

15 ibid, para 3,7. 

16 See Restatement, Second, Torts (1977), § 520(f); Dan B. Dobbs, The Law of Tort (St Paul: West Group, 
2000), 824-835. 
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SLC suggests may not be enough to deter trivial and vexatious litigation — parti- 
cularly since the SLC indicates that it will have less bite in cases of intentional 
conduct than in cases involving unintended harm.” Nor is the threat of such liti- 
gation counter-balanced by a strong argument for recovery in more serious cases. 
Where the pursuer is suffering from a psychiatric illness, there will generally be 
consequential economic losses (such as medical fees and lost earnings) which can 
be offset by a damages award, but where he or she has suffered only a temporary 
emotional reaction, any compensation is in effect a solatium. And while this does 
not in itself justify rejection of the SLC’ proposal, it does suggest that it may not 
be worth recognising the new cause of action if it would be open to abuse." 


UNINTENTIONAL INFLICTION OF MENTAL HARM: GENERAL 
REQUIREMENTS OF RECOVERY 


When it comes to the unintentional infliction of mental harm,” the SLC rejects 
the option of simply equating this with physical harm, noting that the absence of 
a physical chain of causation in psychiatric injury cases raises floodgates concerns, 
and that susceptibility to mental trauma varies much more than susceptibility to 
physical trauma. It also argues that to bar recovery for mental harm altogether, or 
to allow only primary victims to sue, would exclude many meritorious claims. 
Instead, the SLC recommends that in mental harm cases there should be three 
general requirements of recovery (over and above those which apply throughout 
the law of negligence), coupled with special restrictions on claims by secondary 
victims. The first of the general requirements is that the pursuer must have 
suffered a medically recognised mental disorder. This recommendation is 
simply a repackaging of the common law rule that restricts recovery to cases 
involving a recognised psychiatric illness, and since that rule is both well-estab- 
lished and almost universally supported,” it calls for little by way of comment, 
except to note that the move from the terminology of “psychiatric illness” to that 
of “mental disorder” is justified on the grounds that the latter also encompasses 
psychological disorders, and is preferred by the medical profession. 

The second proposed general requirement of recovery is that the defender 
could reasonably have foreseen that her conduct was likely to cause a person in 








17 See Draft Bill, cl 3, note. 

18 It is noteworthy that in Wainwright v Home Office [2003] UKHL 53, [2004] 2 AC 406 at [62], Lord 
Scott expressed strong disapproval of the idea that the intentional infliction of humiliation and 
distress should be actionable, arguing that there was no reason why damages should be payable to 
the victim of an initiation ceremony or to a customer publicly insulted by a shop assistant or night- 
club bouncer. ; 

19 Throughout the Report, reference is made to mental harm inflicted unintentionally, rather than to 
mental harm inflicted negligently. The SLC explains (para 3.34) that this wording has been used to 
capture cases where it would be artificial to describe the defender’s conduct as negligent, and yet the 
defender did not intend to cause the pursuer mental harm, as where A murders B and B’ parents are 
traumatised as a result. See also Draft Bill, cl 4, note. 

20 Recommendation 3(b), para 3.10; Draft Bill, cl 4(1)(a). In the Discussion Paper, the SLC preferred 
the term “significantly disabling psychiatric injury” (see para 2.8), but most consultees felt this 
would set the bar too high (see Report, para 3.7). 

21 The SLC itself gave a convincing defénce of the rule in the Discussion Paper (see para 2.6), but fora 
different view see the dissenting judgement of Thomas J in Van Soest v Residual Health Management 
Unit [2000] 1 NZLR 179. 
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the pursuer’s position to suffer a mental disorder.” This recommendation would 
reinstate the common law position before Page v Smith,” where a majority of the 
House of Lords held that a person physically imperilled by the defender’s breach 
of duty did not have to establish that psychiatric injury to a person in his or her 
position was reasonably foreseeable. This aspect of the SLC’s proposals is to be 
warmly welcomed, for the decision in Page has been roundly criticised. In White 
v Chief Constable of the South Yorkshire Police, Lord Goff described it as “a remarkable 
departure . . . from generally accepted principles,” and said that the reasoning of 
the majority in the case seemed to contradict all the earlier authorities on the issue, 
was inconsistent with the reasoning of the Privy Council in The Wagon Mound,”* 
and may have been based upon a misunderstanding of the eggshell-skull rule.” 
Meanwhile, leading academic commentators have described Page as “inconsistent 
with basic principles of foreseeability in the law of negligence,’ and as clouding 
“settled issues of foresight of harm.””° 

The SLC agrees that Page “departs from conventional delictual theory,’ as well 
as challenging the reliance the majority of the House of Lords placed on a critique 
of the distinction between physical harm and mental harm; “there is and should 
be” such a distinction, it says, because while people are expected to put up with 
some degree of mental harm in their everyday lives, the same is not true for phy- 
sical injuries.” Unfortunately, the SLC then muddies the waters a little by saying 
that reasonable foreseeability of mental harm will be readily inferred where the 
pursuer is within the area of foreseeable physical danger. Although the SLC quite 
rightly qualifies this by saying that it will not be the case where the foreseeable 
physical harm is insignificant, it should also have pointed out that sometimes 
mental injury will not be reasonably foreseeable even in a person subjected to a 
risk of serious physical injury. This possibility arises if the person only realised that 
the danger existed after it had already passed. Since it is the connection between 
the fear of physical injury and mental trauma that gives rise to the assumption of 
foreseeability in physical endangerment cases, and since the test of foreseeability 
of mental injury is (necessarily) applied with hindsight, in the light of what actu- 
ally happened,”* in such a case the test will not generally be satisfied.” 

An important aspect of the reasonable foreseeability issue is the assumption the 
defender is entitled to make about the pursuers ability to cope with mental trauma. 
The common law position is that recovery is generally permitted only if psychiatric 
damage was reasonably foreseeable in a person of ordinary fortitude, though of 
course this rule no longer applies in cases of physical endangerment following Page 
v Smith. The justification for the ordinary fortitude assumption is that defenders are 
entitled to expect a normal response to their conduct unless they have been 


22 Recommendation 6, para 3.44; Draft Bill, cl 4(1)(b). 

23 [1996] AC 155. 

24 Overseas Tankship (UK) Ltd v Morts Dock and Engineering Co Ltd [1961] AC 388. 

25 n1 above, 473-476. 

26 See respectively Francis Trindade and Peter Cane, The Law of Torts in Australia (Melbourne: Oxford 
University Press, 3 ed, 1999), 362; and Nicholas J. Mullany, ‘English Psychiatric Injury Law — 
Chronically Depressing’ (1999) 115 LQR 30, 32. 

27 Report, para 2.16. 

28 Bourhill v Young [1943] AC 92, 110 per Lord Wright; Page, n 23 above, 180 per Lord Lloyd. 

29 Foran example case, see Young v Charles Church (Southern) Ltd (1997) 39 BMLR 146, where, however, 
liability was imposed in the light of Page. 
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forewarned of a particular susceptibility, and the point is emphasised in this context 
because susceptibility to mental injury varies much more than susceptibility to 
physical injury. That emphasis can obscure the fact that the assumption is simply 
an application of general negligence principles: when it comes to assessing the fore- 
seeable consequences of the defender’s conduct, a normal response is assumed, 
unless the defender knew, or should have known, that the pursuer was more than 
usually vulnerable. Seen in this light, it is unsurprising that the Law Commission 
approved the ordinary fortitude standard,*° and that in Tame v New South Wales the 
High Court of Australia recently rejected a challenge to it.” 

Unfortunately, the SLC makes rather a meal of the issue. It puts forward two 
main criticisms of the notion of “ordinary fortitude”, one of which is that 
the concept makes little sense, since there is such a wide range of susceptibility 
to mental harm among the general population.” This is quite right, but the 
complication is easily dealt with: as Gleeson CJ said in the Tame case, the real issue 
is whether the degree of the victims susceptibility to psychiatric harm was such 
that it would be unreasonable to require a stranger to compensate him or her 
when his or her reaction to the strangers conduct was not such as would ordina- 
rily occur.” The other criticism the SLC makes of the assumption is that “if ordin- 
ary fortitude means average fortitude then no one would be able to recover for 
mental harm because the majority of people do not suffer mental disorder as a 
consequence of wrongful conduct? 94 This is an odd objection, however, because 
the mental injury need only be reasonably foreseeable — it need not be probable, 
much less inevitable. In any case, the upshot is that the assumption does not find 
its way into the SLC’ statutory scheme, and its omission is used as a justification 
for one of the scheme’ principal control devices — a rule barring recovery when 
the mental harm sustained by the pursuer is of such a type that a person in the 
position of the pursuer could reasonably be expected to endure it without seeking 
reparation. It may be, though, that in the end the omission of the assumption 
makes no difference. The control mechanism in question would probably have 
been recommended by the SLC anyway, since it appears central to their reform 
proposals, and the absence of a direct reference to the ordinary fortitude standard 
is of little consequence, because — as we have seen — it is inherent in the reasonable 
foreseeability requirement in any case. 

The control mechanism just mentioned is the third recommended general 
requirement of recovery. This is the most original and imaginative aspect of the 
SLC’ proposals. As the SLC» analysis shows, the idea that recovery for mental 
injury should be denied in cases where a person in the pursuers shoes could rea- 
sonably be expected to endure it without seeking reparation would to some 
extent overlap with the contro] mechanisms that have previously been employed 
in this context, so that, for example, it could be used to deny recovery in cases 
where there would be insufficient proximity in time and space under the current 








30 n 3 above, para 5.27, 

31 n 5 above. f 

32 Report, para 3.19. The SLC also argues (at para 3.20) that the application of the assumption is policy 
driven, but it provides no evidence for this assertion, which is arguably undermined by the rarity 
with which the ordinary fortitude test has in practice been deployed to defeat claims. 

33 n5 above, para 16. 

34 Report, para 3.19. 
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law. However, such a restriction also appears to represent a significant advance 
over the existing limitations, since it is a more flexible mechanism, and hence will 
operate in a less arbitrary manner. Another important advantage of the proposed 
limitation is that it should be easy for ordinary people to understand, and should 
tally with their intuitions regarding reparation for mental injury. 

The obvious criticism of this aspect of the proposed scheme is that the concept 
in question will give rise to an unacceptable degree of uncertainty, though the 
SLC clarifies matters somewhat by spelling out two particular situations where 
the restriction should operate, both of which are mentioned in the Draft Bill.” 
The first is where the mental harm results from the normal stresses or vicissitudes 
of life or of the type of life which the pursuer leads. The SLC says that this final 
phrase is intended to limit claims for work-related mental harm, particularly 
those by professional rescuers, such as firefighters and police officers.” Although 
such persons should be entitled to damages if the event in question “goes well 
beyond what can usually be expected to occur in the ordinary course of their 
jobs,’ they would be expected to endure mental harm resulting from the stresses 
inherent in their chosen career without seeking reparation.” The second situation 
where the restriction should defeat a claim is where the mental harm results from 
bereavements or losses of a type which persons can reasonably expect to suffer in 
the course of their lives.” This would not altogether exclude claims for trauma 
arising out of (for example) bereavement, but there would have to be some addi- 
tional aggravating factor, such as that the death was of a particularly horrific kind, 
or was witnessed by the pursuer.” 

Useful as this guidance is, it still leaves a limitation which is likely to produce a 
good deal of uncertainty. For example, the SLC argues that the restriction would 
not apply in the case of a mother who suffers a nervous breakdown after nursing 
her son through a long, painful and eventually terminal illness, because this is not 
a type of loss which a person can reasonably expect to suffer during her life. And 
yet one could just as easily argue that such experiences are all too common, and 
that the restriction should apply in this scenario. Equally, the SLC says that the 
restriction would apply if the nervous breakdown resulted from the mother simply 
being informed of her sons death in a car accident, since the death ofa son is a loss 
of a kind which a mother could reasonably expect to suffer during her life — and 
yet one could object that in fact the vast majority of parents do not lose a child in 
an accident, and hence that the restriction should not apply here. All in all, the 
conclusion must be that, while appealing in theory, the proposed restriction is 
likely to prove problematic in practice. 





35 See Report, paras 3.21-3.30; Draft Bill, cl 3(2). 

36 Draft Bill, cl 3, note. 

37 Report, para 3.25. 

38 Report, para 3.27. 

39 See Report, para 3.28; Draft Bill, cl 3, note. The guidance the SLC provides reveals the way in 
which this restriction would in part offset the effects of some of the other proposed changes. For 
example, its impact on claims by professional rescuers will limit the consequences of the recom- 
mendation that rescuers be entitled to sue as secondary victims, while the need for an aggravating 
factor in bereavement cases will mean that cases could still turn on the pursuer’s proximity in time 
and space to the incident, even if this were no longer a prerequisite of secondary victim recovery. 
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UNINTENTIONAL INFLICTION OF MENTAL HARM: CLAIMS BY 
SECON DARY VICTIMS 


The rules governing recovery by so-called secondary victims lie at the heart of. 
current debates concerning the appropriate scope of liability for psychiatric 
injury. The common law position — which requires secondary victims to establish 
that their psychiatric illness was induced by shock, that they had a close tie of love 
and affection with the immediate victim, and that they were proximate in time 
and space to the incident in question — has been widely criticised as unnecessarily 
restrictive and arbitrary in its operation. The SLC therefore proposes wholesale 
reform, and would retain only a watered-down version of the “close tie of love 
and affection” requirement. As we have seen, in broad terms this approach to the 
secondary victim problem mirrors that taken by the Law Commission, but at a 
more detailed level there are important differences between the recommendations 
of the two Commissions. 

Before we turn to consider those differences, we must first deal with a tricky 
issue of classification: what, precisely, distinguishes primary and secondary vic- 
tims? Broadly speaking, there are two ways of dealing with this problem. One is 
to define primary victims positively, as those who were involved in (or “partici- . 
pants” in) the incident that‘gave rise to the mental harm, and secondary victims 
negatively, as those who were not so involved.*° The other is to define secondary 
victims positively, as those who suffer psychiatric illness as a result of witnessing 
the death, injury or imperilment of another, and primary victims negatively, as 
those for whom this is not the case.“ There are three advantages of the latter 
approach. First, the notion of involvement or participation is very uncertain, so ` 
that the use of the first test blurs the dividing line between the two categories. 
Secondly, the use of the first approach leads to unnecessary confusion when it 
comes to the classification of pursuers who do not suffer mental harm as a result 
of an accident, but for other reasons, such as stress at work. In practice, such pur- 
suers are treated as “primary victims” — which is to say that the secondary victim 
restrictions do not apply to them — but only the second approach makes clear why 
this should be so. Finally, the second approach better captures the essence of the 
secondary victim idea — the fact that the pursuer’s injury is “relational”, meaning 
that it arises only because of what happens (or looks like it might have happened) 
to someone else. It is therefore a shame that in its Report the SLC has abandoned 
the Discussion Papers endorsement of the second approach, and instead adopted 
the first approach, defining a secondary victim as someone who “suffers a mental 
disorder by witnessing or learning of an incident in which he or she was not 





40 See eg Alcock v Chief Constable of the South Yorkshire Police [1992] 1 AC 310, 407 per Lord Oliver; White, 
n 1 above, 473 per Lord Goff. 

41 See eg White, n 1 above, 504 per Lord Hoffmann; Keen v Tayside Contracts [2003] ScotCS 55 at [57] per 
Lady Paton. A slight complication with this second approach is that, in order to accommodate Page 
v Smith, primary victims must in fact currently be defined as those who are not secondary victims 
in this sense, and who are not physically endangered by the defendant's negligence. This is because, 
as the law stands, a person who suffers shock because of what happens to another, but who just so 
happens to have been in the area of physical risk, is a primary victim: see eg Young, n 28 above. 
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directly involved.” And, sure enough, this leads the SLC into complications that 
could easily have been avoided, so that, for example, it finds it necessary to spell 
out that a patient negligently informed by his doctor that he has terminal cancer is 
not a secondary victim, because he is “directly involved in the incident”** More 
significant, though, is the fact that this definition will create unnecessary uncer- 
tainty at the primary victim/secondary victim borderline: as the Law Commis- 
sion pointed out in its Report (when discussing a similar approach at common 
law), “What amounts to direct involvement’ and what is the event’ with which a 
plaintiff need be directly involved are not clear”** 

In any event, the distinction between primary and secondary victims would be 
central to the statutory scheme, since the SLC rejects the option of equating the latter 
with the former, citing the need to keep the potential liability of a defender within 
manageable limits. Instead, it proposes a general rule barring secondary victim recov- 
ery, with exceptions for rescuers and pursuers with a close tie to the immediate vic- 
tim.” It follows that, as at common law;“* mere bystanders to an accident, however 
horrific, would be unable to claim. As regards rescuers, the SLC considers the ruling 
in White v Chief Constable of the South Yorkshire Police,” which limited claims to rescuers 
physically endangered in the course of the rescue, to be too restrictive: it proposes 
instead that the pursuers status as a rescuer should entitle her to damages per se, pro- 
vided the three general requirements of recovery are satisfied. This recommendation 
is to be welcomed, not least because the White rule is manifestly arbitrary and illogi- 
cal. (It is also important to remember that in the case of professional rescuers this 
proposal is to some degree offset by the fact that they will have to overcome the 
argument that their mental harm is the result of the normal stresses or vicissitudes 
of the type of life which they lead) The only drawback of the recommendation is the 
difficulty of defining a “rescuer”, a difficulty compounded by the fact that the SLC 
itself provides no definition, preferring to leave the issue to the judiciary. 

The alternative gateway to recovery for secondary victims is a close relation- 
ship with the immediate victim. Although this echoes the common law require- 
ment of a “close tie of love and affection’, it would be much easier for pursuers to 
establish the necessary relationship under the SLC’s proposals. As the law stands, 
the connection must be very close indeed: in Alcock v Chief Constable of the South 
Yorkshire Police,** it was said that only a tie akin to a spousal or parental relationship 
would suffice, and a claim by a man whose two brothers had died at Hillsborough 
was dismissed. By contrast, the SLC recommends that there should be a presump- 
tion ofa close tie not only in the case of parents and children, and spouses, but also 
in the case of cohabitants, grandparents and grandchildren, siblings, persons in a 
parent/child-type relationship as a result of one of them having been accepted 
by the other as a member of his or her family (for example, step-parents and 





42 Recommendation 7(a) (para 3.50), Draft Bill, cl 4(1)(c); of Discussion Paper, para 4.4 (“[W]e proceed 
on the basis that a secondary victim is an individual who suffers a psychiatric injury as a conse- 
quence of the death or injury of another person . . .”). 

43 Report, para 3.49. 

44 n3 above, para 5.50. 

45 Draft Bill, cl 4. 

46 McFarlane v EE Caledonia Ltd [1994] 2 All ER 1. 

47 n above. 

48 n 39 above. 
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step-children), and persons who are in a relationship with the characteristics of a 
sibling relationship as a result of their having been brought up together in the 
same household.“ Pursuers unable to call in aid the presumption would have to 
establish on the facts that a close relationship existed, and a close relationship is 
defined as “the type of relationship which exists between persons bound to each 
other by strong ties of affection, loyalty or personal responsibility”? The SLC 
indicates that this language is designed to encompass not only familial and social 
connections, but also professional ones, so that, for example, a teacher-pupil or 
employer-employee relationship might qualify.” This is, then, a very generous 
approach,” though it is emphasised that the existence of a close relationship is 
not the end of the story: the pursuer must still establish that the three general 
requirements of recovery are satisfied, and the close relationship will not in itself 
be enough to satisfy the reasonable foreseeability requirement. 

It is instructive to compare the SLC’ proposals on the close relationship issue 
with those of the Law Commission. The Law Commission recommended that 
spouses, cohabitants, parents, children and siblings should be conclusively deemed 
to have the necessary relationship.” Its list was therefore more limited, but on the 
other hand those on the list would clear the hurdle as of right, and it would not be 
open to the defendant (as it would be on the SLC’s approach) to adduce evidence 
that the claimant did not in fact have a close relationship with the immediate vic- 
tim. Although the use of a rebuttable presumption enables justice to be done in 
the individual case, a high price is paid, not only in the uncertainty that results but 
also in the perpetuation of the distressing factual inquiries that so disfigure the 
current law. If the SLC’s proposals were enacted, the spectacle of a pursuer who 
has (ex hypothesi) suffered psychiatric illness as a result of his brothers death or 
injury being cross-examined on the closeness of their relationship, and then per- 
haps contradicted by the evidence of a private investigator, would, most unfortu- 
nately, remain a possibility.>* 

Implementation of the SLC’s proposals would entail abandoning two of the 
restrictions which currently apply in secondary victim cases: the requirement that 
psychiatric injury must have been shock-induced, and the requirement of proxi- 
mity in time and space to the incident. Abrogation of the shock requirement 
paves the way for claims by, for example, a pursuer worn down by the strain of 
looking after a loved one injured by the defender, and is justified on the ground 
that the current rule reflects an outdated view of how mental harm is sustained, 
produces harsh results, and renders some forms of mental harm more reparable 
than others.” These are valid criticisms, and it might have been added that the 


49 Report, para 3.55, Draft Bill, cl 5(2). The list is substantially the same as that recommended in 
the SLC’s Report on Title to Sue for Non-Patrimonial Loss (Scot Law Com No 187 (2002)) to replace 
the class of relatives entitled to sue for non-patrimonial loss arising out of another's death under the 
Damages (Scotland) Act 1976. 

50 Draft Bill, cl 5(1). 

51 Report, para 3.54; Draft Bill, cl 5, note. 

52 The SLC’ remark that its close relationship concept is intended to be “slightly wider” than the 
Alcock close tie of love and affection requirement is surely an understatement (see Draft Bill, cl 5, 
note), 

53 n3 a paras 6.26-6.27. 

54 The example comes from White, n 1 above, 503 per Lord Hoffmann. 

55 Report, para 2.5. 
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requirement has given rise to an increasingly contrived search for a triggering 
“event” "ó Doing away with the requirement of proximity in time and space, 
along with the closely connected requirement of direct perception, would mean 
that a mother informed by a third party of the death of her son might be able to 
recover damages for any resultant mental harm, though the Report indicates that 
such a claim would probably still fail on the ground that the loss was of a type 
which a mother could reasonably expect to suffer during her life, unless the cir- 
cumstances of the death were exceptionally horrific.” Moreover, since the SLC 
also suggests that the mother’s presence at the accident scene might well tip the 
balance in her favour on this issue,” its scheme does not render proximity in time 
and space irrelevant, but instead downgrades it from a prerequisite of recovery to 
a factor in the overall inquiry. This is typical of the SLC’s general preference for a 
move away from hard-and-fast rules towards a more flexible, fact-oriented, 
approach. Once again, the obvious objection is that this shift will create uncer- 
tainty, though it is only fair to point out that there are few, if any, bright-line rules 
in the current law on the proximity issue. 

Finally, the SLC makes sensible recommendations on two rather tricky issues 
concerning secondary victim recovery. The first is to do with cases of self-inflicted 
injury — cases, in other words, where the immediate victim is also the defender. In 
Greatorex v Greatorex,°? Cazalet J held that a secondary victim could not sue the 
immediate victim themselves, for two reasons. One reason was that imposition 
of a duty of care in such a case could amount to a significant limitation upon the 
right of self-determination, so that, for example, a person might be inhibited 
from killing themselves by the possibility that their estate would be liable for 
any trauma their suicide caused a third party. The other reason was that the 
requirement of a close tie of love and affection meant that such claims would 
necessarily be between loved ones, and, for various reasons, such intra-familial 
litigation ought to be discouraged. These arguments are, however, unpersuasive. 
The potential liabilities of his or her estate are likely to be the last thing on a 
would-be suicide’s mind, and in any case such a person is highly unlikely to be 
aware of the law on the issue. As for intra-familial litigation, it is not clear why 
this should be discouraged only in psychiatric illness cases, and, besides, such 
claims are unlikely to be brought unless the defender is insured. Since the Great- 
orex rule also gives rise to insuperable problems in cases where both the immediate 
victim and a third party are responsible for the pursuer’s trauma, the SLC’s deci- 
sion not to incorporate it into its statutory scheme is to be commended.” The 
other tricky issue is whether defences available against the immediate victim 
should also operate to defeat the secondary victims claim. The Law Commission 





56 See eg North Glamorgan NHS Tust v Walters [2002] EWCA Civ 1792, where the “event” lasted 36 
hours. 

57 Report, para 3.28 (examples (a) and (d)). 

58 ibid (example (b)). 

59 [2000] 1 WLR 1970. 

60 See Law Com No 249, n 3 above, paras 5.37—5.39, 

61 See Report, paras 3.64~3.65. Cf Law Com No 249, n 3 above, para 5.42, where misplaced concern 
over the self-determination issue led the Law Commission to suggest that the courts ought to hold 
that, while a defendant who harmed himself inadvertently could be held liable, one who did so 
deliberately could not! 
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thought not, on the ground that the defender owes the secondary victim an inde- 
pendent duty of care: unlike an action by a dependant under the wrongful death 
legislation, her claim is not parasitic on a claim by the immediate victim.” This 
seems correct in principle, and although the SLC provisionally took the opposite 
view in its Discussion Paper,” it was gratifying to see that by the time the Report 
was published it had changed its mind. 


CONCLUSION 


Three general points can be made by way of a conclusion. The first is that the 
SLC’ analysis of the policy factors in mental harm cases is rather weak, as indeed 
was the Law Commissions in its Report. The SLC makes much of the floodgates 
argument, but although it is commonplace for this to be trotted out as a justifica- 
tion for the imposition of special rules in psychiatric injury cases, it is less than 
convincing. As Hayne J pointed out in Tame v New South Wales, in this context 
“floodgates arguments can be understood as being based in fears about the capa- 
city of the courts to distinguish between cases of real and feigned injury’® In 
other words, if it were not for continuing doubts about the validity of psychiatric 
diagnoses, the requirement of a recognised psychiatric illness (or a “medically 
recognised mental disorder”) would itself allay fears of indeterminate liability. 
The floodgates argument may also be a mask for two other concerns that arise in 
this area: the difficulty of distinguishing mental disorders from mere emotions — a 
difficulty the SLC does, in fairness, acknowledge® — and concerns about direct- 
ness (or “proximity”) in secondary victim cases, concerns which were emphasised 
by Lord Oliver in his speech in Alcock. Finally, another policy consideration more 
pertinent than the false spectre of floodgates is the problem of “compensation 
neurosis” — the concern that the process of litigation may itself hinder the pursuer’s 
recovery from his or her psychiatric illness.” A focus on these kinds of considera- 
tions would have been refreshing, and might have led to improvements in the 
SLC’ proposed scheme. 

The second general point that can be mages is that the SLC’ expectation that 
the effects of its recommendations will be fairly neutral as regards the extent of 
liability seems wide of the mark? Although much will depend on the approach 
the courts take to the general control mechanisms, it is likely that implementation 





62 n3 above, paras 2.22-2.24. This is demonstrated by the fact that the secondary victim can recover 
even if the immediate victim has escaped unharmed, and may therefore have no action against the 
defender herself. 

63 Discussion Paper, para 5.9. See also B. Rodger, “Nervous Shock and Breach of Duty of Care Owed 
to Secondary Victims” 1997 SLT (News) 22. 

64 Report, para 3.63. 

65 n5 above, para 244, 

66 See Report, para 2.3. The Law Commission specifically made the connection between this point 
and the floodgates argument: see n 3 above, para 6.8. For a medical acknowledgement of the diffi- 
culties of line-drawing in this context, see Simon Wessely, “Liability for Psychiatric IlIness” (1995) 
39 Journal of Psychosomatic Research 659, 660-662 (discussing post-traumatic stress disorder). 

67 See Wessely, n 65 above, 664-666, referring to the “public health argument for restricting the spread 
is DE For a general discussion of sa issue, see H. Teff, “Negligently Inflicted Psychiatric 

m” [1998] CLJ 91, 95-100. 

68 e para 1.12. 
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of these recommendations would in fact represent a significant liberalisation of 
the law, not least because the SLC’ generous approach to the close relationship 
requirement means that it is unlikely to prove an obstacle for many secondary 
victims; one suspects, for example, that if the claims that all failed in the House 
of Lords in Alcock were to be re-run under the proposed statutory scheme, most, 
` if not all, would succeed. 

The final, and most important, point is that while the SLC’s proposed scheme 
is a model of lucidity and simplicity, and immeasurably superior in these respects 
to the current law, its implementation would create a great deal of uncertainty. 
This is because the SLC consistently prefers flexible, fact-oriented, restrictions to 
bright-line, “legal”, rules. The most obvious examples of this tendency are the reli- 
ance the SLC places on the general recovery requirement of reasonable foresee- 
ability, and on its proposed new control mechanism, though one could also point 
to the fact that the Report recommends use of a rebuttable presumption when it 
comes to the close relationship requirement, rather than a list of relationships con- 
clusively deemed to qualify. As Robertson has forcefully pointed out, these kinds 
of open-ended restrictions not only make it more difficult for parties to settle out 
of court, they also make it more difficult for the judiciary to dispose of claims that 
do reach court at a preliminary stage, without a full hearing of the evidence.” 
These consequences are not only to be deplored on efficiency grounds, moreover: 
they also do a disservice to potential pursuers, since they draw them into pro- 
longed and distressing litigation, which will frequently be unsuccessful. Of 
course, opinions will differ as to the appropriate balance to be struck between 
the competing legal values of certainty and justice in the individual case, but the 
SLC’s proposals are strikingly one-sided in this respect — so much so, indeed, that 
the uncertainty their enactment would produce seriously undermines the case for 
the legislative implementation of this Report. It is a shame that this analysis must 
end on such a negative note, for there is a great deal in the Report that should be 
welcomed, and the overall scheme the SLC proposes is both coherent and imagi- 
native. Unfortunately, however, in the world of litigation, certainty matters. 





69 David W. Robertson, “Liability in Negligence for Nervous Shock” (1994) 57 MLR 649, 
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Loss of the Chance of Cure from Cancer 
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GENERAL 


In Gregg v Scott the agreed facts were few. On 22 November 1994 Mr. Gregg pre- 
sented to Dr Scott complaining ofa lump under his left arm. In breach of his duty 
to Mr. Gregg, Dr Scott failed to refer him at once for biopsy investigation or to 
arrange to see him very soon to see if the lump had resolved itself. Had he done so, 
the lump would have been revealed to be cancerous and cancer treatment would 
have commenced in April 1995. The breach meant that the cancer went unde- 
tected until November 1995 and cancer treatment commenced in January 1996; 
the breach had caused a 9 month delay before treatment commenced. In this 9- 
month period, the cancer spread to the left pectoral region. 

The details of treatment are important. From January 1996 chemotherapy and 
radiotherapy were administered but, although the tumour responded, it did so 
incompletely. As a result aggressive high dose chemotherapy was administered 
in August 1996. In early 1998 Mr. Gregg suffered a relapse, that is a new tumour 
was detected in the right axilla. The medical conclusion from this relapse was that 
he could not be “cured”, that is survive for at least 10 years without evidence of the 
disease. Palliative therapy was administered. In April 1998 there was another sus- 
pected relapse and a further course of palliative therapy was administered. From 
April 1998 to the date of judgment in the trial on 3 August 2001, and on to the 
time when judgment was handed down by the House of Lords on 27 January 
2005 there was no discernible recurrence of the disease: Mr. Gregg was in remis- 
sion throughout. 

In Gregg the pre-tort range of fates confronting a cohort of 100 people with the 
same cancer as Mr. Gregg’s and undergoing initial treatment were assessed at trial 
as: 

e complete remission never achieved, death within 10 years [41%]; 
e complete remission followed by relapse, thereafter unresponsive to treatment, 

death within 10 years [12%]; 

e complete remission followed by relapse, responds to treatment, further relapse, 

death within 10 years [5%]; 





* Ernest E Smith Professor of Law, University of Texas; Australian National University. 


1 [2005] UKHL 2 “Gregg”. 
2 ibid paras 37-38. 
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e complete remission followed by relapse, responds to treatment, further relapse, 
responds to treatment, no further relapse, survives disease-free for 10 years 
[1%]; 

e complete remission followed by relapse, responds to treatment, no further 
relapse, survives disease-free for 10 years [6%]; 

e complete remission with no relapse, survives disease-free for 10 years [35%]. 


In such cases there is no simple actuarial route to assessing pre-tort life expectancy. 
Moreover, by trial we know how this specific claimant had responded to the 
post-tort pre-trial treatment he received and this may well result in different “per- 
sonalized” estimates of pre-tort life expectancy. There is a parallel complexity in 
assessing life expectancy for the post-tort claimant at the time of trial which is 
compounded by two factors: the requirement that the claimant prove, on the bal- 
ance of probabilities, that if there was a diminution in life expectancy from the 
pre-tort estimate it was caused by the tort; and again the degree to which the 
actual experience of the specific claimant allows different “personalized” estimates 
of post-tort life expectancy. 

Mr. Gregg’s only complaint against Dr Scott was that the breach had reduced 
Mr. Gregg's “prospects of a cure”, where expert witnesses treated a “cure” as being 
disease-free survival for 10 years. An equivalent expression of the calm was that 
the breach had reduced Mr. Gregg’s “chances of being a survivor”,’ where “survi- 

val” meant being disease-free survival for 10 years. As Lord Hope said: all “the 
appellants eggs were ... put in this one [cure] basket”.* The defendant did not 
object to the claimant framing his loss-of-expectation-of-life in this way, even 
though it greatly facilitated the favourable comparison of Mr. Grege’s claim with 
cases where loss-of-chance has been allowed in relation to similar all or nothing 
outcomes: such as where a claimant either would or would not have won his 
claim that the solicitors negligence allowed to become statute-barred;° and where 
a claimant either would or would not have been given the new job had the defen- 
dant used care in writing his reference.® But it is crucial to note that, unlike those 
cases, in Gregg the chance had not yet run its course, the post-litigation prognosis 
was “unresolved” and it remained unclear whether or not Mr. Gregg would 
be cured. 

By the time of trial the unpersonalized estimate of a person’ pre-tort chance of 
being cured was 42% (see above 1% + 6% + 35% = 42%). Mr. Gregg did not, 
therefore, complain that he had been deprived of a cure but he argued that he 
should be able to recover for being deprived of a chance ofa cure. He did so using 
two alternative bases: the conventional consequential-on-a-physical-injury- 





3 Yet other equivalent expressions used throughout the Lords’ judgments are: “prospects of recov- 
ery”; “prospects of a favourable outcome”; “prospect of survival”, “chances of survival”; “prospects 
of a successful recovery”; “prospects of a complete recovery”; “prospects of a successful outcome”. 

4 Gregg at para 97. 

5 See eg Kitchen v Royal Air Force Association [1958] 1 WLR 563, Interestingly, in most US jurisdictions 
such a claimant must prove that, but for the breach, the claimant probably would have prevailed in 
the underlying action. Even in the only area where there has been significant recognition of lost 
chance claims in tort, medical malpractice, only a relatively small group of courts have accepted it. 


6 See eg Spring v Guardian Assurance Plc [1995] 2 AC 296. 
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“hook” argument; and the radical pure loss ofa chance argument. By a majority of 
3 to 2 the House of Lords refused Mr. Gregg’ claim. 


THE CONVENTIONAL CONSEQUENTIAL-ON-A-PHYSICAL-INJURY 
“HOOK?” 


With the spread into the left pectoral region, Mr. Gregg could easily demonstrate 
that there had been a physical deterioration in the 9 months. Lord Hope accepted 
evidence that the breach caused this spread” so that orthodox rules entitled Mr. 
Gregg to recover for the losses consequential on this physical injury, this “hook”. 
These certainly included the additional pain and suffering involved in the growth 
into that region and may have made treatment lengthier and more invasive. How- 
ever, to the evident regret of the Lords the claimant had not sought damages 
under any such heads of consequential loss, he had placed all his eggs in the “cure” 
basket. The spread might also have affected the prospects of a cure, even once 
remission was obtained. Lord Hope believed that the evidence supported, and 
that the trial judge had accepted, this allegation.” 

The majority rejected the “hook” argument. Three aspects of their rejection 
should be noted. First, in a compelling review of the statistical evidence, Lord 
Phillips saw no basis to link any deterioration in Mr. Greggs prospects with the 
delay and spread,” so that even if the spread had been caused by the breach, it 
could not serve as the “hook” on which to hang an orthodox claim for consequen- 
tial reduced life expectancy. Specifically, once Mr. Gregg had secured remission 
by late 1996, there was no evidence to suggest that his prospects were any worse 
due to the spread than they had been on 22 November 1994 when he consulted 
Dr Scott.” 

Secondly, Lord Hoffmann noted that while a claimant with a tortiously 
injured joint can recover for the associated risk that the joint will later develop 
arthritis, if the joint does later develop arthritis there is usually no dispute that 
the arthritis was attributable to the tort rather than some pre-tort pre-existing 
personal vulnerability.” Attributability can be taken to be 100%. In Gregg there 
was not only doubt about the degree, if any, to which the tort had increased Mr. 
Gregg’s chance of dying early (though estimates could be made), but there was 
also doubt whether if he were to die early this would be attributable to the tort, 
or to some personal idiosyncrasy such as the loss of expectation of life that would, 
even in the absence of the tort, have been associated with his cancer. In Gregg it 
was more likely to be the latter. Attributability to the tort was less than 50%. 

Thirdly, it is significant that in rejecting the “hook” argument the majority did 
not choose to rely on the authority of Hotson v East Berkshire Health Authority? The 








7 Gregg at para 95. See also paras 96, 103 and 117. 
8 ibid at para 97. See also paras 98, 102, 106, 123, 177, 191, 206 and 227. 
9 ibid at paras 93, 104 and 117. 

10 ibid at para 147. 

11 ibid at paras 155, 159-160. 

12 ibid at paras 68-71. 

13 [1987] AC 750. 
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majority of the Court of Appeal in Gregg had done so. Bound by the authority of that 
decision Mance LJ. and Simon Brown LJ. had reasoned that, since the “hook” argu- 
ment had been available on the facts of Hotson, yet that claim failed in the House of 
Lords, this indicated that the Lords viewed the “hook” device as artificial* and not an 
acceptable basis on which to allow the claimant to succeed.” Does the fact that none 
of the majority of the Lords in Gregg based their rejection of the “hook” claim on the 
authority of Hotson suggest a possible willingness to reappraise that decision? 


THE RADICAL PURE LOSS-OF-A-CHANCE ARGUMENT 


Lord Nicholls accepted the claimant’s argument that he should be able to sue for 
the reduction in his chances from an unpersonalized 42% chance of “being a sur- 
vivor” on first presentation to Dr Scott to 25% as they were estimated to be at 
trial. He distinguished cases such as Hotson where the claimant’ actual position at 
the moment before negligence (proved on balance of probabilities) is taken in law 
to determine what would have been the claimant's position in the absence of the 
wrong: he was doomed or he was not. Lord Nicholls believed that in cases such as 
Chaplin v Hicks® and Gregg the claimant’ actual position just before the negli- 
gence (even if it were acceptable to determine this on balance of probabilities) is 
not determinative of that crucial hypothetical issue which remained intractably 
indeterminate.” In such cases medical opinion assesses the patients recovery pro- 
spects in percentage terms, the law should do likewise. 


“where a patient is suffering from illness or injury and his prospects of recovery are 
attended with a significant degree of medical uncertainty, and he suffers a signifi- 
cant diminution of his prospects of recovery by reason of medical negligence 
whether of diagnosis or treatment, that diminution constitutes actionable damage. 
This is so whether the patient’s prospects immediately before the negligence 
exceeded or fell short of 50%. ‘Medical uncertainty’ is uncertainty inherent in the 


patients condition, uncertainty which medical opinion cannot resolve”® 


Yet again the majority reject this approach. The grounds were various. 


Personalized estimates of Mr. Gregg’s prospects fluctuated over time 


Lord Phillips concluded that “awarding damages for the reduction of a cure, when 


the long-term result of treatment is still uncertain, is not a satisfactory exercise”,” 


and would both create anomalies with claims under statute and perhaps threaten 





14 Even Lord Hope companion in dissent, Lord Nicholls, declines to consider the “hook” argument 
on the basis that “this would not get to the heart of the problem. It does not provide an answer to the 
fundamental issue raised [by this case]” Gregg at para 58. 

15 J Stapleton, ‘Cause-in-Fact and the Scope of Liability for Consequences’ (2003) 119 LQR 388, here- 
after “Stapleton (2003)”, 423-424. 

16 [1911] 2 KB 786. 

17 Gregg at para 37. See also para 14. Contrast text, supra, at Note 29. 

18 ibid at para 44. 

19 ibid at para 190. 
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“the coherence of our common law”.”° His principle objection to Mr. Greggs 
case, however, concerned the statistical estimates of Mr. Greggs prospects, their 
incompleteness and in particular their instability over time. In a crucial insight 
that would prove fatal to most pure loss of a chance claims in “unresolved” cases, 
Lord Phillips noted that Mr. Gregg’s “subsequent clinical progress was of critical 
significance” in assessing his personalized prospects. 

In difficult passages”? Lord Phillips hints that where the law deploys the loss-of- 
a~chance approach, either in its “hook” form or its pure loss-of-a~chance form, 
there is no sound reason why the trial court would not want to personalize the 
statistical estimates wherever possible, even if this requires using information that 
became available only after the tort. Take the estimation of Mr. Gregg’s pre-tort 
chance of being cured. We have seen that the unpersonalized estimate of this was 
42%. But by the time of trial we had an important piece of information about the 
actual experience of this particular claimant after the commencement of treatment, 
which could have been used to “personalize” that estimate. By the trial we knew 
that, even after breach, Mr. Gregg was able to achieve complete remission in 1996, 
Does this not show that, a fortiori, had there been no breach, Mr. Gregg would have 
been one of the 59 out of 100 who initially achieved complete remission?” A 
member of that group had a pre-tort chance of a cure of 42/59 = 71%, not 42%. 

Similarly Mr. Greggs personalized post-tort prospects had fluctuated very sig- 
nificantly as his actual response to treatment became known. The medical esti- 
mate of his prospects had been severely depressed. by his relapses in early 1998. 
But thereafter they had been “climbing daily” as the encouraging phenomenon 
of his remission dating from those episodes continued, so that by the time of the 
trial in 2001 Mr. Greggs personalized prospects had returned to 25%.” But in a 
devastating argument Lord Phillips emphasized that the persistence of Mr. 
Gregg’s remission from 2001 until the Lords’ decision in January 2005 superseded 
the basis for that 25% estimate and “must plainly have resulted in a dramatic 
improvement in his prospects of being a survivor”.” Indeed, Lord Phillips sus- 
pected that “on balance of probability... the delay in commencing Mr. Gregg's 
treatment has not affected his prospect of being a survivor ...””° and concluded 
that “on the facts known today. . . the likelihood seems to be that Dr. Scott's neg- 
ligence has not prevented Mr. Gregg’s cure. . ” at all.” 

Thus even if Mr. Gregg could have shown that the reduction of his chance of 
being cured was causally link to the breach, something for which Lord Phillips 
found no basis in the available but incomplete evidence,” the fact that his perso- 


20 ibid at paras 183 and 172 respectively. 

21 ibid at paras 157 and 133. 

22. ibid at paras 150 and 187-188. 

23 We do not know that, but for the tort, Mr. Gregg would have obtained initial complete remission 
as 55 of the 100 would have done. He may have been one of the 4 who only got complete remission 
after further treatment. See Gregg at para 154 and contrast Lord Nicholls at para 29, 

24 ibid at para 156. 

25 ibid at para 133. 

26 ibid at para 169, 

27 ibid at para 189. 

28 ibid at para 159. The cohort of 100 were at diff stages of the disease (see para 148) so this compounded 
the uncertainty of the estimates’ applicability to Mr. Gregg. 
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nalized estimates fluctuate as more information about his personal experience 
accumulates means that, were Mr. Gregg to have been able to claim for pure loss 
of a chance, the value of his claim would depend on the point of time in his post- 
1998 remission at which his claim was heard — an unsatisfactory situation. 


Medical prospects are determinate so Mr. Gregg’s case is untenable under 
orthodox authorities 


Lord Hoffmann also rejected the pure loss~of-a-chance argument but he chose to 
do so on the basis of a deterministic world view: that like what would have hap- 
pened but for the tort, the consequences of the tort had been set in train, deter- 
mined,” before trial, though we may lack the knowledge to be sure what they 
are.” The orthodox way of dealing with uncertainty with regard to what hap- 
pened before trial is by the concept of the burden of proof,” specifically that the 
claimant must prove what happened on the balance of probabilities. So the 
answer to Mr. Gregg's pure loss-of-a~chance argument was to be found in Hotson 
and Wilsher v Essex Area Health Authority”? The claim failed because Mr. Gregg 
could not prove on the balance of probabilities that before the tort his prospects 
were that he would be cured and that as a result of the breach he now would not 
secure a cure. 

His Lordship acknowledged that the only relevant exception to the orthodox 
approach was that of Fairchild v Glenhaven Funeral Services Ltd.,° but he asserted 
that Fairchild was inapplicable in Gregg given “all the qualifications and restrictions 
. with which [the House of Lords] so recently hedged the Fairchild exception”.** 
Though, unfortunately, His Lordship did not enunciate which limit of the Fair- 
child doctrine prevented it from operating in Gregg, this can be done. In all 3 of the 
Fairchild claims the bulk of asbestos exposure was while the victims were working, 
but this cannot be a requirement of the Fairchild doctrine because it would unjus- 
tifiably discriminate against environmental victims.” Similarly, limiting the doc- 
trine to single agent diseases seems unjustified. Suppose the disease in Fairchild had 
been lung cancer which can be caused by exposure to asbestos. A single agent 
requirement would prevent the doctrine applying to any victim who had ever 





29 Contrast text, supra, at Note 17. 

30 Gregg at paras 79-80, 

31 ibid. 

32 [1988] AC 1074. 

33 [2003] 1 AC 32. In my opinion the Chester v Afshar [2004] UKHL 41 litigation did not raise issues of 
causation at all, let alone did the approach of either the majority or the minority therein require 
some radical departure from the orthodox rules of proof of causation, In contrast, the claimant's 
case in both Fairchild and in Gregg could only succeed if some radical departure from orthodoxy 
had been accepted by the Lords. 

34 Gregg at paras 78 and 85. 

35 See eg Margeresonv JW Roberts Ltd [1996] PIQR P358 (children environmentally exposed to asbestos 
later developed mesothelioma); and Heil v Rankin [2000] EWCA Civ 84 and Maguire v Harland & 
Wolff Pic [2005] EWCA Civ 1 (women contracted mesothelioma after having washed husband's 
work clothes). See also Lord Bingham’s hypothetical: J Stapleton, ‘Lords a@leaping Evidentiary Gaps’ 
(2002) 10 Torts LJ 276 at 294. 
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been even a light smoker. In my view, the key cases*® do indicate a crucial and 
justifiable limit to the Fairchild doctrine: it is not applicable where one relevant 
source of the risk of the injury suffered by the victim is known to have been an 
unequivocally innocent source entirely unrelated to the defendant. This explains 
why it does not apply in failure-to-diagnose cases such as Gregg, as Lord Hoff- 
mann concluded. 


Policy 


Finally, the third member of the majority, Baroness Hale, relied heavily on policy 
concerns and rightly emphasized the complexities an entitlement to sue for pure 
loss of a chance in unresolved personal injuries cases would entail.*” If such a refor- 
mulation were permitted, there was no coherent reason why it would not be 
applicable outside the medical negligence field, so it could lead to some liability 
in almost every case making trials more difficult and the likely outcome of settle- 
ment negotiations less predictable.” 


Temporal discontinuity with “resolved” case authorities of Hotson and Wilsher 


Lord Hoffmann and Baroness Hale noted the anomaly such an entitlement 
would generate when compared with the holding in Hotson where, unlike Gregg, 
the relevant medical risk had run its course before trial and the post-trial prog- 
nosis was “resolved” and not in issue: avascular necrosis had befallen Stephen Hot- 
son. If Mr. Gregg’ claim were to succeed it would mean that, while he survived 
and the relevant risk was “unresolved”, his claim against Dr Scott required proof 
merely of a lost chance. But once he died, and the risk had resolved, his claim 
would, under the authority of Hotson, need to be based on balance of probabil- 
ities.” This discontinuity suggested that the attitude to unresolved cases could not 
be considered in isolation from the law in resolved cases. Thus, though Hotson, 
being a resolved case, did not formally bar the pure loss-of-a~chance claim in 
Gregg, which was an unresolved’ case,*° preventing this discontinuity would have 
required Hotson to be overruled so that loss of a chance claims could be made in 
resolved cases too. 





36 Cook v Lewis [1951] SCR. 830, McGhee v National Coal Board [1973] 1 WLR 1, Wilsher, Fairchild, and 
Channel Islands Knitwear Company Ltd v Hotchkiss (Jersey) [2003] UKPC 45. Compare also the nor- 
mative distinction between Baker v Willoughby [1970] AC 467 and Jobling v Associated Dairies [1982] 
AC 794. 

37 Gregg at para 226. 

38 ibidat paras 215 and 222-225, Indeed, the extension to medical devices and pharmaceutical suppliers 
would seem inevitable, as would extension to claims based simply on the negligent exposure of a 
healthy individual to “noxious substances which carry a risk of the development of disease in years 
to come” (contrast Lord Nicholls at para 51). 

39 ibid at para 212, per Baroness Hale; The Rt Hon Lord Hoffmann, Causation, the Blackstone Lecture 
delivered in Oxford on 14 May 2005, at pp. 16-17. I am most grateful to His Lordship for providing 
me with the text of his Lecture. 

40 Contrast Gregg at para 85, per Lord Hoffmann. The trial judge, Justice Inglis, also thought he was 
driven to reject the claim in Hotson: see para 7. 
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Similarly, and even more dramatically, the pure loss-of-a-chance claim in Gregg 
might indirectly have put pressure on the decision in Wilsher which has been 
recently and unanimously approved by the Lords in Fairchild. At the moment after 
breach might baby Wilsher have had a loss of a chance claim of the sort contem- 
plated by Lord Nicholls because his premature condition gave rise to a “significant 
medical uncertainty”?“ Even the adoption of the control mechanism, or “artificial 
hook”, of requiring that the breach had caused a physical change might not pre- 
vent such a pre-blindness claim being made by baby Wilsher, who could argue 
that the excessively oxygenated blood resulting from breach was such an 
“injury”. Statistical estimates were not available in Wilsher, but its approval by 
the Lords in Fairchild did not and could not have rested on this common feature 
of those two cases. It rested on the limit discussed above: in Wilsher at least one 
source of the risk was known to have been an innocent source entirely unrelated 
to the defendant. If the loss of a chance claim had succeeded in Gregg, also a case 
involving a known unrelated unequivocally innocent source, this would have 
suggested that a moment after breach a future baby Wilsher would have a claim. 


The circularity of Lord Nicholls’ policy concern 


Finally and with great respect, there is an important circularity in Lord Nicholls’ 
reasoning that should be noted, even though the majority did not advert to it. His 
Lordship thought the law would be irrational and indefensible if recovery were 
denied to a cancer patient if his initial prospects of recovery were 45% and due to 
negligent diagnosis they were reduced to nil, when, if his initial prospects of 
recovery had been more than 50% and the negligence had reduced them to less 
than 50%, the patient could recover damages.” But recovery by the above-50% 
person would only be allowed under orthodox rules if the breach had caused phy- 
sical damage which itself had reduced these prospects. Without such a physical 
“hook”, orthodoxy does not admit a claim by the above-50% person: a healthy 
person who wrongly received a dose of X-rays that very probably was lethal has 
no orthodox claim unless and until there is physical manifestation of his destroyed 
physical prospects. Only a radical acceptance of pure loss-of-a-chance as action- 
able damage would allow such a claim, and that acceptance would then apply to 
both the above-50% person and the below-50% person. There is no “irrational” 
contrast between the law’s treatment of the above-50% person and the below- 
50% person in an unresolved case such as Gregg. 


SOME OPEN QUESTIONS 


What are some of the uncertainties remaining after Gregg? 





41 Lord Nicholls does not refer to Wilsher. The claimants in McGhee and Fairchild would similarly have 
had Lord Nicholls claims before, respectively, the dermatitis and mesothelioma befell them. 


42 Compare Gregg at para 87, per Lord Hoffmann. 
43 ibid at paras 2-3. See also paras 46 and 55. 
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1. 


Returning to the status of Hotson, it is important that, even after the rejection 
of the claim in Gregg, a number of Law Lords** seem willing to consider 
whether the claimant-hostile authority of Hotson should be retained as good 
law, especially given its apparently incoherent relationship to the claimant- 
friendly authority of Fairchild-McGhee.” These were all resolved cases invol- 
ving uncertainty about past events where the claimant faced insuperable 
evidentiary difficulties establishing an orthodox causal link between the 
defendant’s breach and a physical injury. In Hotson, where stable statistics were 
available, the Lords unanimously refused radical doctrinal assistance to the clai- 
mant, yet in Fairchild-McGhee where stable statistics were not available the 
Lords unanimously gave such assistance. When one compares the two 
responses, it looks as if the House of Lords will refuse to help claimants who 
face quantifiable evidentiary gaps but will help other claimants to jump much 
more extreme unquantifiable evidentiary gaps.How then should courts handle 
resolved cases where the outcome has occurred and it is feasible to deploy a firm 
stable artificial statistical estimate of the risk to which the claimant was exposed 
by the breach. After all, under Fairchild such estimates must be used, at the very 
least, in contribution-between-tortfeasors claims.*° Suppose a mesothelioma 
victim spent 75 months working for a now non-existent asbestos manufac- 
turer, then 25 months with the defendant asbestos manufacturer? Does Hotson 
or Fairchild govern and why? In a sense one can see Lord Nicholls in Gregg as 
simply following the lead given in Fairchild. Lord Nicholls emphasized the 
even greater proof difficulties arising from the unresolved prognosis in Gregg 
relative to those arising from the resolved medical status in Hotson, not merely 
to distinguish the two cases but also as support for his decision in favour of 
Mr. Gregg. 


2. This exposes a central uncertainty in the majority's rejection of Mr. Gregg’s 


claim. Was it crucial to that rejection that the risk was unresolved or was the 
critical feature that in Gregg the personalized estimates of Mr. Gregg’ prospects 
were not stable over time? Which evidentiary gaps deter this House of Lords 
and which attract them to help the claimant? For example, how should the 
courts treat unresolved cases where the outcome has not occurred but where 
there are firm stable statistics about the risk to which the claimant has been 
exposed by the breach? Suppose it is discovered that 25% of a batch of heart 
valves, all of which have been implanted and none of which can be explanted 
without the death of the patient, are discovered to have a defect that will make 
the valve fail catastrophically causing death. Can a person with the implanted 
valve sue the careless manufacturer? The valve failure has not happened, it is an 
unresolved risk, but the risk that it will fail can be firmly and stably estimated 
as 25%. 





44 


ibid at paras 35—41 (Lord Nicholls); paras 174, 188, 190 (Lord Phillips); and paras 214, 226 (Baroness 
Hale). See also Rufo v Hosking [2004] NSWCA 391. 


45 J Stapleton, “The Gist of Negligence Part 2: The Relationship between ‘Damage’ and Causation! 
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(1988) 104 LQR 389, 406-7; Stapleton (2003), supra, Note 15, 400. 
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3. There is also an anomaly between the rejection of the loss of a chance claim in 
the resolved case of Hotson and the treatment of pre-existing susceptibility 
in the resolved case of Smith v Leech Brain & Co. Consider a case where 
before the tort the claimant already faced a risk of the adverse outcome, 
as will always be the case in failure-to-diagnose cases. In ordinary 
resolved injury claims, such as Smith v Leech Brain, defendants can claim a 
discount for the pre-tort damage already done to C’s prospects by pre- 
existing susceptibility: that is, the possibility (5% in Smith’ case) that even 
if the tort had not happened the claimant would have suffered the adverse 
outcome anyway. Yet according to Hotson, claimants are unable to 
point to the, possibly much greater, damage to C’s prospects that the tort 
inflicted.** 

4. What is the relation of the loss of a chance reasoning in Gregg to pure economic 
loss cases? One barrier to coherence in this area of the law is the dictum of 
Stuart-Smith LJ in Allied Maples Group Ltd v Simmons & Simmons,” that sug- 
gests that hypothetical questions about the conduct of the claimant and defen- 
dant are answered on the balance of probabilities, while hypothetical questions 
about the conduct ofa third party are answered on the basis of loss of a chance. 
With great respect, this misstates two aspects of the law. In pure economic loss 
cases, pure lost chances are recoverable: they are recognized as actionable 
damage. In such cases, all hypothetical conduct, whether by the claimant, 
defendant or a third party should be evaluated in terms of chance, not balance 
of probabilities. This is not because such cases operate with a special causation 
rule: the claimant must still prove that the breach caused the chance to be lost, 
and must prove this on the balance of probabilities. It is because the lost 
chance constitutes the gist of the action and must be identified. In contrast, in 
an orthodox claim for a past physical injury, Gregg confirms that pure lost 
chances are not recognized as actionable damage. Nor is there room for 
lost chances at the causation stage: the claimant must prove that the breach 
caused the leg to be broken or whatever, and must prove this on the 
balance of probabilities. This applies to all relevant questions including all 
hypothetical conduct that the claimant alleges would have happened in the 
absence of the breach, whether of the claimant, defendant or a third party. 
Given that there is no authority to support the Stuart-Smith dictum, it 
is a shame that in Gregg no Law Lord took the opportunity to condemn this 
error with firmness.*° 

5. Since pure loss of a chance will remain not recoverable in unresolved cases 
relating to physical states such as Gregg, the identification of what can form 
the “minimum actionable damage”™ to support a physical injury claim, off 

which hook a consequential loss-of-a-chance head of damage could hang, 

becomes crucial. An example of the importance of this issue is the manifesta- 








47 [1962] 2 QB 405. 

48 Stapleton (2003), supra, Note 15, 425. 

49 [1995] 1 WLR 1602, 1610G on which see Stapleton (2003), supra, Note 15, 404—411. 

50 Though see [2005] UKHL 2, at para 83, per Lord Hoffmann. 

51 J Stapleton, “The Gist of Negligence Part 1: Minimum Actionable Damage’ (1988) 104 LQR 213; 
Stapleton (2003), supra, Note 15, 423. 
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tion of pleural plaques on chest x-rays. These witness exposure to asbestos. Are 
they “physical damage” such that a person with them, albeit currently symp- 
tom-free, can sue for the consequential fear or phobia of contracting a future 
asbestos disease? What about the costs of medical monitoring? Claims by these 
so-called “worried well” are booming in the United States where there is con- 
cern that they will denude the dwindling pool of available compensation 
funds at the expense of those who eventually contract a highly debilitating 
asbestos disease.” A large test case that raises many of these issues is currently 
on appeal to the Court of Appeal.” 

6. The Lords in Gregg did not agree on the ranking of interests protected by the 
tort of negligence.’ Take our heart valve recipient. Could he sue if his uncer- 
tain medical prognosis had lost him a pre-trial chance of lucrative employment 
by some third party, even where this chance, pre-tort, was less than 50%? 
What about the loss of chances of post-trial employment opportunities?” 
Judges and commentators are divided about the appropriateness of the law 
appearing to rank the market value of a persons labour higher than his or her 
interest in physical security. This may yet prove to be the lever used to reopen 
and challenge the decision in Hotson. 


Reprimanding Juveniles and the Right to Due Process 
Alisdair A. Gillespie” 





This note discusses the recent decision by the House of Lords in Rv Durham 
Police and another, ex parte R? This case concerns the legality of the reprimand 
scheme introduced by the Crime and Disorder Act 1998’ which replaced the 
previous informal and formal system of cautions. The principal issue in this 
case was whether it was necessary for an offender to consent to a reprimand 
being issued or whether one can be imposed on a youth offender. Consent 
was a pre-requisite for formal cautions, and continues to be so for adult 
offenders yet the statute is silent as to the place of consent in the reprimand 


52 S Carroll et al, Asbestos Litigation (Rand, 2005); J Goldberg and B Zipursky, “Unrealized Torts” 
(2002) 88 Virg L Rev 1625. 

53 Grieves v FT Everard & Sons [2005] EWHC 88(QB). Compare [2005] UKHL 2, at para 118, per Lord 
Hope. 

54 Compare for example Baroness Hale Gregg at para 220, with Lord Nicholls at para 25. 

55 See also the orphanage and asbestos exposure examples in Stapleton (2003), supra, Note 15, 409. 


* Reader in Law, De Montfort University. I wish to thank my former colleague Jude Beadle of the 


University of Teesside for her comments on an earlier draft of this article. 
1 [2005] UKHL 2. 
2 Sections 65 to 66. 
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system. The House of Lords, in this case, decided that consent was not 
required before the police could issue a reprimand and it is contended in this 
article that this has significant implications for the right of juvenile offenders to 
due process. 

The case is important but also quite unusual in that it is one of these rare situa- 
tions when the decision is de jure unanimous but de facto a majority decision, with 
Lady Hale and Lord Steyn strenuously objecting to the decision but without 
actually dissenting. The objection takes the form of an examination of Interna- 
tional law although Lady Hale concludes that its place within the European Con- 
vention on Human Rights remains questionable and thus the temptation to 
proceed to Strasbourg for a definitive ruling may well be compelling. 


SUMMARY OF THE FACTS 


R was a 15 year-old boy at the relevant time. He was suspended, and subsequently 
expelled, from his school after girls had complained that he had behaved in a sexu- 
ally inappropriate manner. His father took R to a police station by agreement 
where he was interviewed in connection with the allegations. R, in the tape- 
recorded interview, admitted behaviour that amounted in law to an indecent 
assault although he said it was just ‘horseplay’. In light of these admissions and 
the representation made by the parents of the victims, the police decided to admin- 
ister a reprimand. At the time both R and his father were in agreement with this 
action although they were never formally asked to consent to the procedure. 

The police had not explained to either R or his parents, that a reprimand for a 
sexual offence was a disposition within the meaning of Part 1 of the Sex Offenders 
Act 1997 and, accordingly, R was required to notify his details to the police. R 
applied for judicial review of the decision to administer a caution, contending that 
the procedure breached Article 6 of the European Convention on Human Rights. 

The Divisional Court held that because there was no requirement for an offender 
to consent to a reprimand this was a breach of Article 6 and quashed the reprimand. 
Durham Police and the Home Secretary appealed to the House of Lords who held 
that whilst R. may have been the subject ofa “criminal charge” within the meaning of 
Article 6 when he was arrested and interviewed, when the police decided not to 
prosecute him but to administer a reprimand instead, he was no longer facing a 
“criminal charge”. The reprimand scheme was designed to be rehabilitative and not 
punitive and the consequences of a reprimand were not sufficient to bring them 
within the autonomous meaning of “criminal charge” for the purposes of Article 
6(1). Accordingly there were no human rights issues and Parliament had clearly indi- 
cated that reprimands could be administered without the consent of the offender or 
his parents and thus the actions of Durham Police were correct. 


ARTICLE 6: A CRIMINAL CHARGE? 
The first issue to discuss is whether Article 6 even applies. Interestingly although at 


first instance there was no dispute that Article 6 was engaged at the beginning of 
the process, Lord Bingham, in comments that are undoubtedly obiter, suggests that 
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some doubt arises as to this.” The reasoning of his Lordship appears to be that 
there was no express contemplation of criminal proceedings: 


. [R] was never officially alerted to the likelihood of criminal proceedings against him, and 
since the parents of his victims preferred that there should be no court proceedings it would seem 
that a prosecution was always unlikely.* 


Leaving aside the fact that victims do not have a veto over a prosecution, it is dif- 
ficult to accept the argument that only a charge or summons equates to alerting a 
person of the likelihood of criminal proceedings. Lord Bingham may base this 
argument, in part, on the fact that an arrest, which must arguably be an indication 
that there is a possibility of criminal proceedings arising, is dealt with under Article 
5 and not Article 6. However that does not mean that Article 6 has no application 
pre-charge and it is known, for example, that the process of interviewing a sus- 
pect pre-charge can have Article 6 implications. Lady Hale notes that neither the 
police nor the Home Secretary” disputed the fact that the arrest, interview and 
bail of a suspect can amount to a charge within the meaning of Article 6° and this, 
it is submitted, is the correct answer otherwise there could be the possibility of a 
‘gap’ within the protective framework whereby a person has certain procedural 
rights upon arrest’ but only due process protection once formally charged. 


DETERMINATION 


The more difficult aspect of the case is deciding whether, or rather when, the 
determination of that criminal charge has occurred. Lord Bingham strongly 
argues that as soon as the police decided not to prosecute the youth then Article 
6 cease to apply because there was no longer a criminal charge. Lady Hale does 
not disagree with Lord Bingham on this analysis, although she is careful to note 
that this only applies where there are no further consequences.’ 

Lord Bingham clearly believes that issuing a reprimand does not amount to 
being criminally charged because there is no punitive aspect to it. The reprimand 
and final warning scheme was created by statute and Lord Bingham is careful to 
state that its purpose is rehabilitative rather than punitive.”° To support his argu- 
ment reference is made to the guidance accompanying the statute which states a 
reprimand is not a criminal conviction. 

However a reprimand does contain many of the characteristics of a conviction, 
most notably the fact that they are recorded on the Police National Computer 
(PNC), may be cited in court if an offender is later convicted and, where relevant, 





[2005] UKHL 21 at para 11. 
4 ibid. 

5 Who was joined to these proceedings because they raised an important issue as to the interpretation 
ofa statute (see s. 5, Human Rights Act 1998). 

6 [2005] UKHL 21 at para 44. 

7 Contained within Article 5 of the ECHR. 

8 [2005] UKHL 21 at para 12. 

9 ibid, para 45. 

10 ibid, paras 5 and 6. 
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they attract the sex offender notification requirements.’ The guidance that 
accompanies the provisions notes that the Rehabilitation of Offenders Act 1974 does 
not apply to reprimands and that whilst a youth can, legitimately, state that they 
have not been convicted of any offence, if is asked whether they have ever been the 
subject of a caution, reprimand or final warning then they must say yes.’* Simi- 
larly the guidance continues: 


The police record of their reprimand or final warning can be made available to potential employers 
in certain circumstances te if relating broadly to work with children, the sick, the vulnerable, the 
administration of justice or where issues of financial probity are in question.” 


This is particularly important as it demonstrates that there are long-term conse- 
quences to a reprimand and that whilst it may not be a criminal conviction it has 
nearly all the negative and ongoing effects of a conviction. The list of situations in 
which their record may be disclosed is quite long and nothing within the gui- 
dance suggests that this will not be an automatic disclosure. It is well known. that 
where a person applies for an Enhanced Criminal Records Check the police have the 
discretion to disclose intelligence even in respect of someone who has not been 
convicted of a criminal offence” but this discretion is subject to controls.” On the 
other hand it would appear that the reprimand will be disclosed automatically, 
including on a standard check, as though it was simply a conviction. 

Lord Bingham is unimpressed by the suggestion that the inclusion of the 
details on the PNC and potential disclosure of this information is sufficient to 
make this a determination, with his Lordship stating that access to the PNC is 
limited to the police and other key agencies. ® This misses the disclosure point in 
respect of employers completely and also assumes that the agencies are able to 
differentiate between a conviction and a reprimand. His Lordship also attempted 
to set the reprimand system into the context of other preventative systems, 
including Anti-Social Behaviour Orders, Sex Offender Orders and the disquali- 
fication system, noting that none of these involve a determination of a criminal 
charge.” 

This logic is, however, flawed. Ormerod, in a perceptive commentary to the 
Divisional Court ruling, argued that ASBOs and sex offender orders “are designed 
to prevent future misconduct rather than respond to previous wrongdoing” ® It will be seen 
below that this is not the position in respect of a reprimand. Another significant 
difference is the recording of the information. A person who is the subject of an 
ASBO will not be recorded on the PNC unless he already has a previous criminal 


11 Now Part 2 of the Sex Offences Act 2003. 

12 Final Warning Scheme: Guidance for the Police and Youth Offending Teams (2002). Home Office. Paras 
12.12-12.13. 

13 ibid. 

14 See, for example, R (on the application of X) v Chief Constable of West Midlands [2005] 1 WLR. 65. 

15 The decision in X v West Midlands making clear that disclosure of intelligence and suspicions is 
never automatic but must be justified through relevance and protection (ibid, p. 83). 

16 [2005] UKHL 21 at para 17. 

17 ibid, para 14. 

18 Ormerod, D.C. ‘Commentary on R (on the application of U) v Commissioner of Police of the 
Metropolis’ [2003] Crim LR 349 at 350. 
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record” neither, interestingly, is a person subject to the new Risk of Sexual Harm 
Order.” Both of these orders are, it is submitted, preventative rather than punitive 
and yet the government did not deem it necessary for their details to be entered 
onto the PNC system. 

As Ormerod has noted it is not just the administrative aspects of the finding 
that could be considered indicative of criminality but also the fact that there is a 
punitive element to these offences. Section 66(5) states that a reprimand can be 
cited in court “in the same circumstances as a conviction of the person may be cited? Exactly 
what this means is probably still open to question but it would seem to indicate 
that, potentially, at least the bad character provisions of the Criminal Justice Act 2003 
could apply and perhaps more importantly upon sentencing it is quite likely that 
an offender would not be considered a person of good character.” More expressly 
punitive, however, is s.66(4) which states that if a person re-offends within two 
years of the reprimand a court shall not normally have the power to make a con- 
ditional discharge. Fortin argues that the effect of this is almost certainly that such 
a person would receive a more serious penalty than they would otherwise 
receive.” This must be a penalty in respect of the original crime, a point echoed 
by Ormerod.” Lady Hale, whilst not expressly concluding whether the cumula- 
tive effect of this and the recording procedures, is sufficient to make reprimands 
punitive, does state that “he [the offender] and others might consider it punitive?” It is 
submitted that it must be considered punitive and could be regarded as a determi- 
nation of a criminal charge even if it falls short of a ‘public pronouncement of 
guilt’, 


ADMINISTERING THE REPRIMAND 


The next issue that needs to be examined is the administration of the reprimand 
and in particular the conditions that need to be satisfied before a reprimand can be 
given. 

Section 65 set out the principal grounds that must be satisfied before a repri- 
mand can be administered and these can be summarised as the requirement for 
sufficient evidence, an admission and that the offender has never been convicted, 
warned or reprimanded before. 

There is no longer any requirement for an offender to consent to the reprimand 
being given, and this is at the heart of the disagreement between Lord Bingham 
and Lady Hale. The requirement that an offender has never been convicted of any 
offence before perhaps lends weight to the suggestion that this is supposed to be a 
rehabilitative provision although it does not by itself justify such a label and the 





19 In which case a ‘flag’ will be attached to his criminal record alerting officers to the fact that the 
person is the subject of an ASBO. 

20 Created by ss. 123-129, Sexual Offences Act 2003. A person subject to a RoSHO will be entered 
onto the VISOR system but not the Police National Computer. Where a person already has a crim- 
inal record then a ‘flag’ is entered in the same way as with an ASBO. 

21 See Ashworth, A. Sentencing and Criminal Justice (London: Butterworths, 3rd ed, 2000) 141. 

22 Fortin]. Children’s Rights and the Developing Law (London: Lexis, 2003) 562. 

23 n18 above. 

24 [2005] UKHL 21 at para 45. 
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~ comments above concerning the punitive nature of the scheme remain valid, not 
least because a prior warning or reprimand is similarly considered a bar. 

The two conditions that need to be examined in more depth are the evidential 
test and the requirement for an admission to be made. 


Evidential test 


The requirement that there is a realistic prospect of conviction” mirrors the eviden- 
tial test contained within the Code for Crown Prosecutors and remains a condition for 
the imposition of (adult) cautions.” However questions have long-since arisen as to 
whether cautions were administered when insufficient evidence was present, in part 
because offenders would readily accept a caution because they did not want the 
stigma of a public criminal trial even where they thought they would be acquitted.”’ 

Evans and Puech’ research on the use of the reprimand system”? concluded 
that in some cases reprimands are administered despite a lack of evidence because 
there was no independent assessment of the case.” It may be thought that the 
requirements of statutory charging provided in the Criminal Justice Act 2003 may 
answer such criticisms with the evidence being reviewed by the CPS to check for 
admissibility but Brownlee notes that this may not necessarily be the case”? as the 
polices discretion is not removed except for indictable-only offences.” Accord- 
ingly it remains possible that the police could decide, independently of the CPS, 
to issue a reprimand. The absence of the requirement to consent means that it may 
be difficult to challenge the fact that the evidential test is satisfied but in any event 
Evans and Puech note that parents often state that they would prefer a reprimand 
to be given than go to court and so will not consult a legal advisor to assess 
whether the test is satisfied.” It is submitted that this a serious flaw in the repri- 
mand system and given the rationale behind the statutory charging scheme” the 
power of the police to issue a reprimand without reference to the CPS should be 
removed. This will, at least, ensure that there is a filter to ensure that there is suffi- 
cient evidence to justify the imposition of a reprimand. 


Admission 


A reprimand can only be given where there is an admission of guilt. However 
Evans and Puech argue that does not always happen. The guidelines are adamant 


25 s.65(1)(b), Crime & Disorder Act 1998. 

26 SeeThe Cautioning of Offenders, Home Office Circular 18/1994. 

27 See, for example, A. Sanders and R. Young Criminal Justice (London: Butterworths, 2nd ed, 2000) 
350-352. 

28 Evans, R. and Puech, K.‘Reprimands and Warnings: Populist Punitiveness or Restorative Justice?” 
[2001] Crim L. R. 794. 

29 ibid, 799-800. 

30 Brownlee, I. D.‘The Statutory Charging Scheme in England and Wales: Towards a Unified Prose- 
cution System’ [2004] Crim LR 896. 

31 ibid (Fn 21 of the article). 

32 Evans and Puech, n 28 above 800. 

33 For further details on this see Brownlee, n 30 above 896-899. 
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that a reprimand can only be imposed where there is a “reliable admission”** but 
the absence of consent may mean that it is difficult to contest an admission as it is, 
presumably, a judgement call by the police as to whether an admission has been 
made. 

The Act itself does not define “an admission’ and although one may argue that it 
is obvious what an admission is, the work of Evans and Puech appears to demon- 
strate that it is not clear. There is no requirement for the offender to formally sign 
any document to state that they are admitting the offence and this could, to an 
extent, be contrasted with the provision of formal admissions in criminal cases 
where, unless it is made in court, must be signed and dated by the party making 
the formal admission.” It may be thought that, as in this case, the admission would 
simply be a confession made in the tape recorded interview, but Sprack makes the 
important point that this is of significantly different legal status, not least because it 
is not conclusive evidence of the facts whereas a formal admission is.*° 

However it would appear that the courts are happy for an admission to be 
made in the circumstances ofa confession” even though this will undoubtedly 
mean that it is open to interpretation by the police leading to situations where 
there is doubt as to whether an admission was actually made. Also, if a confession 
is to be the key to this system of admissions does this not raise its own problems? 
The history of the criminal justice system is littered with past examples of 
dubious practices surrounding confessions and is this not an invitation for this to 
continue? Lady Hale states that it is important that admissions are “voluntary and 
reliable” and without being pressurised into being “let off” with a caution.” 

Yet this is precisely what seems to happen. At first instance the case was con- 
joined with another” and the Divisional Court made a finding of fact that the 
police officer in that case had put pressure onto the defendant to accept a warn- 
ing“? Lady Hale, in this case, suggested that judicial review is a safeguard against 
such pressure“ but it must be questioned how true this is. Judicial review is not a 
particularly easy or cheap process to initiate and it must be questioned how many 
families would know how to make such a challenge. It would seem far more sen- 
sible to permit an objection to be made before the administration of the repri- 
mand rather than relying on administrative law afterwards. 


Consent 


The main source of disagreement between Lady Hale and Lord Bingham is 
the place of the consent. In essence the question of consent is important because 
it arguably creates a situation where an offender has the ability to question 
whether the administrative process has been completed. More than this, 
however, it is an acceptance by the offender that he will permit administrative 














34 Final warnings guidance, op.cit., para 4.12. 

35 Criminal Justice Act 196/, s. 10. 

36 J. Sprack, Emmins on Criminal Procedure. (Oxford: OUP, 2002) 293. 

37 See [2005] UKHL 21 at para 8. 

38 ibid, para 46. 

39 R(U) v Commissioner of Police for the Metropolis [2003] 1 Cr. App. R. 29. 
40 ibid, p. 486 (para 17). 

41 [2005] UKHL 21 at para 46. 
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punishment rather than judicial punishment. Informed consent may, therefore, 
satisfy the requirements of Article 6. Ormerod notes that it is possible for Article 
6 rights to be “waived” but that “any waiver must at least be voluntary, informed and 
unequivocal"? something that arguably Lord Bingham concedes. 

Under the previous regime of cautions informed consent was a necessary step 
in the process and remains so for adults. The Crime and Disorder Act 1998 is silent as 
to the place of consent and the Divisional Court, at first instance, decided that this 
meant there was no requirement on the police to proceed without consent 
although Lord Bingham notes that this silence could also be taken to mean that 
Parliament was stating that consent was not required. This is probably correct but 
the more pertinent question is whether this renders the process unfair? 

Lady Hale, perhaps unsurprisingly given her background, made a careful ana- 
lysis of the status of a child in International Law and, in particular, how the United 
Nations Convention on the Rights of the Child (UNCRC) impacted upon the case. 
Lady Hale noted that diversion away from judicial control is in accordance with 
international law and can, arguably, be of benefit to the child. To an extent it 
would appear that Lord Bingham also bases part of his judgment on the beneficial 
aspects of diversion when he argues that the reprimand system is designed to cre- 
ate a situation where a child would be “the subject of measured designed to promote his 
welfare”.“© Crucially, however, the rules relating to diversions require that admin- 
istrative diversion from judicial processes can only occur where the consent of the 
child is granted.*® Whilst the Beijing Rules operate as a legal tenet in their own 
right” they are, to an extent, aspirations and points of principle rather than bind- 
ing law? However Lady Hale, quoting Van Bueren, argued that consent is also 
relevant to the UNCRC itself.” Article 40(3)(b) of the UNCRC states: 


Whenever appropriate and desirable, measures for dealing with children without resorting to judi- 
cial proceedings [shall be created], providing that human rights and legal safeguards are fully 
respected. 


Whilst Article 40, unlike rule 11, does not expressly mention consent, Van 
Bueren argues the concluding words requiring that human rights and legal 
safeguards are respected will, according to Van Bueren, encapsulate informed 
consent.” 





42 Ormerod, n 18 above 351. 

43 [2005] UKHL 21 at para 19. 

44 [2003] 1 Cr. App. R. 29 at 392 (para 38). 

45 See, for example, ibid, paras 38—41. 

46 ibid, para 17. 

47 Put forward in rule 11 of the Beijing Rules. The Beijing Rules set out minimum standards for the 
treatment of juveniles accused of breaching criminal law. Detrick (S. Detrick, A Commentary on the 
United Nations Convention on the Rights of the Child, London: Martinus Nijhoff Publishers, 1999) states 
that the rules were a very important influence on the drafting of the UNCRC (p. 681). 

48 Rule 11.3. 

49 Detrick, n.47 above. 

50 See G. Van Bueren The International Law on the Rights of the Child (London: Martinus Nijhoff Publish- 
ers, 1995) 172. 

51 [2005] UKHL 21 at para 40. 

52 Van Bueren, n 50 above 174. 
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A point that Lady Hale did not discuss expressly is that rule 11(3) continues by 
stating that the diversion should only be permitted if the refusal is subject to inde- 
pendent review. Van Bueren, saliently, comments on this aspect by arguing it is to 
“protect children from consenting to a diversion because they feel coerced and wish to avoid a 
court appearance”.”° 

It will be remembered that this is precisely one of the arguments put 
forward by Evans and Puech, that there is a tendency to feel pressured into taking 
such steps. What is the status of the UNCRC though? The reason why Lady 
Hale did not push her obvious disagreements to a formal dissent is that she con- 
cludes that breach of the UNCRC does not necessarily mean either a breach of 
domestic or ECHR law.** Denza% notes that traditionally the courts will take 
note of treaties but that it will not normally change national law without any 
change introduced by Parliament.” In more recent times treaties have been 
used to help in statutory interpretation,” particularly in respect of the purposive 
approach, but that this is restricted to interpretation and where there is a clear 
conflict between a national law and a treaty obligation, the treaty cannot take 
precedence. 

However it is clear that at International level treaties take on a more important 
role and the ECtHR has, in the past, taken note of the fact that every Council of 
Europe member is also a signatory to the UNCRC.” As is well known the 
Human Rights Act 1998 requires the domestic courts to act in a way compatible 
with the ECHR and to take account of decisions of the ECtHR, but Lady Hale 

_obviously felt it would be reaching too far to suggest that this allowed a domestic 
court to speculate on how the ECtHR would interpret an international treaty. 
However this is misplaced logic as Strasbourg undoubtedly sets down only mini- 
mum levels of compliance for the Convention and there is no reason why a domes- 
tic court could not decide independently of the ECtHR that, as regards the UK, 
Article 6 should include the UNCRC, especially when we are a signatory to that 
Convention. Accordingly Lady Hale could, and should, have decided that the 
right to a fair trial includes a consideration of the UNCRC and ruled that diver- 
sion from formal criminal procedures without consent infringes the right to fair 
trial through a denial of due process. 


CONCLUSION 


The decision in this case is unsatisfactory for a number of reasons but the essence 
is that it creates a system of administrative punishment without there being any 
effective process to challenge its applicability. The rationale behind the reprimand 











53 ibid, 174. 

54 [2005] UKHL 21 at para 44. 

55 Denza, E. The Relationship between International and National Law in Evans, M.D. (ed) International Law. 
(Oxford: OUP, 2003). 

56 ibid, 427. 

57 ibid, 428-9, 

58 ibid, 432. 

59 See, for example, Vv United Kingdom (2000) 30 EHR.R 121. 
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system is worthy and is indeed in accordance with both the Beijing Rules and the 
UNCRC -that youth offenders should be diverted away from the formal process 
of the criminal justice system wherever possible. However such decision should 
be in accordance with the principle of due process and should not be used as a 
means of evading the general principle of fairness. 

Lady Hale has demonstrated that there is doubt as to the compatibility of this 
system to International law. It is regrettable that Lady Hale did not take the extra 
step of deciding that R had been denied his rights under Article 6 but even setting 
aside both the ECHR and the UNCRG, it is submitted that the issue at the heart 
of this case is the right to due process and even under our own national law, 
informed consent should be required as the right to challenge evidence is at the 
very heart of our criminal justice system. That is not to state that every matter 
should be contested, but a person should have the right to contest evidence. 

Making the scheme compliant with the most basic safeguards would require 
only a simple amendment, and that would be to require informed consent to be 
given before a reprimand is imposed. Consent ensures that there is the ability to 
challenge whether the criteria for the issuing of a reprimand is met. This does not 
necessarily solve all the potential difficulties of an administrative system since it 
does not resolve the fact that some people will still accept administrative punish- 
ment when they feel they are not guilty in order to avoid court, but at least there 
would be a choice. The offender, and/or his parent, would be able to make a con- 
scious decision as to whether to seek a criminal trial with all its sundry problems. 
At present, however, the police can decide almost arbitrarily whether to issue a 
reprimand and the offender can do little about it. 

Another helpful change would be to ensure that reprimands are only issued 
after consultation with the CPS. The rationale for statutory charging was to 
ensure that the CPS made the final decision over the disposition of a criminal case 
and to ensure that cases are only brought when there is sufficient evidence. Given 
there is an evidential threshold within the reprimand system it is submitted that it 
is inappropriate to allow police to administer a reprimand without any indepen- 
dent assessment of the evidence, and the Criminal Justice Act 2003 should be 
amended forthwith. 

By making these amendments, the first of which could be achieved by the 
courts themselves, young offenders can be dealt with in an appropriate manner 
but, most importantly, without their fundamental rights to due process being 
infringed. 
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INTRODUCTION 


‘Equality literally understood’, Michael Walzer once wrote, ‘is an ideal ripe for 
betrayal ... . [W]e may dream of a society where all the members are equally 
honored and respected. But though we can give everyone the same title, we know 
that we cannot refuse to recognize — indeed, we want to be able to recognize — the 
many different sorts and degrees of skill, strength, wisdom, courage, kindness, 
energy and grace that distinguish one individual from another’’ The betrayals that 
concerned Walzer, and that his deeply attractive book attempted to forestall, are the 
betrayals that lead to hierarchy. As is well known, his solution was to permit hier- 
archies within particular spheres of justice while forbidding the sorts of conversion 
that permit people to use their success in one sphere to obtain success in some other 
sphere. Lesley Jacobs, in a similarly engaging, down-to-earth, and accessible book, 
is frankly sympathetic to Walzer’s project, but has a different audience in mind? 
Where Walzer’s concern was to offer an ideal of equality that reached out to those 
who take seriously the distinctions between people, and the values that give rise to 
those distinctions, Jacobs’ concern is to retrieve the particular ideal of equality of 
opportunity from the objections of its more radical critics, those who are com- 
mitted to equality of welfare and would to that end ignore or suppress any distinc- 
tions between people that yield inequality of result. Where Walzer spoke to non- 
egalitarians Jacobs is speaking to other egalitarians. Yet he no less than Walzer seeks 
to dissolve conflict by reconciling the irreconcilable. He suggests to welfarists that 
they can be egalitarians and opportunists without risk of contradiction, and so can 
be committed both to the idea that people are not to be distinguished (in the egali- 
tarian manner) and to recognising the characteristics and values that distinguish 
them (in the opportunistic and competitive manner).’ 





* Kings’ College London. I would like to thank John Gardner and an anonymous referee for their 
helpful comments. Thanks also to the No. 19 Routemaster, in the comforts of whose upper deck I read 
Jacobs’ book in daily stages, and developed the outlines of my response. 


1 M. Walzer, Spheres of Justice: A Defence of Pluralism and Equality, (Oxford: Oxford University Press, 
1985) xi. 

2 L. A. Jacobs, Pursuing Equal Opportunities: The Theory and Practice of Egalitarian Justice (Cambridge: 
Cambridge University Press, 2004). Page references in the text are to this book. 

3 I should say at once that I have previously expressed my doubts on this score: see T. Macklem, 
Beyond Comparison: Sex and Discrimination (Cambridge: Cambridge University Press, 2003) Lff. 
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Paradoxical though it may seem, reconciling the irreconcilable is often an hon- 
ourable ambition, and in particular, the very stuff of decent politics. Where values 
are incompatible, as they often are, the people committed to those values may 
sometimes avoid conflict and achieve freedom by living in isolation from one 
another, as individuals or as communities, in the relevant dimensions of their lives 
or more comprehensively.’ More typically, however, and indeed, almost always in 
the end, they are bound to live together, and so are driven to negotiate relation- 
ships that allow them to interact with one another in ways that accommodate 
their incompatible commitments, without expecting either side to conform to 
the demands of the other. As a Canadian scholar, Jacobs is inevitably familiar with 
the challenge of maintaining a community in which people are able to talk to one 
another without becoming English, French or bilingual, as the case may be. In 
such a community it is the task of good politics to foster the kinds of unprincipled 
compromise that constitute a linguistic modus vivendi. As Bernard Williams once 
pointed out, a modus vivendi is nothing to be sneezed at when the alternative is 
something worse, as is very often the case. More generally, it has been claimed 
that the very ambiguity and obscurity of certain political ideals, such as equality, is 
the source of much, perhaps all, of their value, for it fosters political resolutions 
precisely because and to the extent that it conceals the incompatibilities that 
would otherwise divide people and bring them into conflict.® 

Yet reconciling the irreconcilable has its price as well as its value, for the resolu- 
tions it yields are unstable because they are arbitrary, and politically debilitating 
because they are obscure.” The Canadian linguistic debate, for example, is not only 
interminable but impenetrable. Generations of political energy have been lost in 
waffle, and will continue to be so as long as Canada persists. In certain settings this 
may not much matter, for the price may be well worth paying. However, the price 
is one that sits uneasily with Jacobs’ avowed aim of retrieving and articulating a 
defensible principle of equality of opportunity. It raises the question of whether he 
has, or could have, anything ultimately satisfying to say to the audience he has in 
mind. For what he hopes to offer is a philosophical answer to those who doubt the 
value of equality of opportunity, an answer that is persuasive partly because it is 
grounded not only in the abstractions of conventional philosophical enquiry, but 
in the kinds of concrete understanding that the social sciences yield. 








4 As did the Puritan settlers of New England in the 17th century and as do the Amish in Pennsylva- 
nia today. 

5 The cpenades was made in passing at a seminar conducted jointly with Ronald Dworkin at the 
University of Oxford in 1995. 

6 For a recent instance of this suggestion see M. Cavanagh, Against Equality of Opportunity (Oxford: 
Oxford University Press, 2003) 87. It has often been noted that the commitment to equality 
expressed by the United States Supreme Court in Brown v Board of Education, 347 US 483 (1954) 
concealed a disagreement among the members of the Court as to the meaning of equality that 
was later revealed in Regents of the University of California v Bakke, 438 US 265 (1978), a disagreement 
that might have prevented the decision in Brown had it not been cloaked in the ambiguity and 
obscurity of the idea of equality. 

7 And when they become central to a political culture, as in Canada, they may falsely suggest that all 
good political resolutions are of this character, so making the practice of politics there paradigmati~ 
cally compromising in this sense and, correspondingly and consequently, unstable and debilitating. 
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THE DIMENSIONS OF OPPORTUNITY 


According to Jacobs, equality of opportunity, properly understood, is a three- 
dimensional ideal, the purpose of which is to regulate the design and conduct of 
competitions. Where competition is inappropriate, equality of opportunity sim- 
ply has no application. Its first dimension, about which Jacobs has little to say, is 
that of procedural fairness. What is procedurally fair, he suggests, is a function of the 
opportunity in question, and that is why there is not much to be said about it in 
general or in the abstract. There are many kinds of opportunity, and if we are to be 
sensitive to that diversity, as we should be, we need to speak of opportunities in 
the plural, and to think of their fairness in terms that are neither homogeneous 
nor simple. The second dimension of Jacob’ vision of equality of opportunity, 
then, is that of background fairness. People who enter competitions are entitled to 
find a level playing field there, and that means that they must enjoy initial equal- 
ity of status. That will be the case only when their social status (conventionally 
indexed in terms of wealth and income, power and privilege) reflects their moral 
status, in which each has the same standing and none higher (pp 30-31, 33, 94). 
Jacobs has a good deal to say about status equality, drawing upon specific issues 
of fairness in relation to race and gender. The third, and novel dimension of 

. Jacobs’ account of equality of opportunity is that of stakes fairness. As he explains 
it, Stakes fairness rejects winner-take-all schemes, seeking a wider distribution of 
prizes, and limiting the potential losses to an individual in a given competition’ 
(p 130). These last two dimensions of equality of opportunity are interconnected, 
in that distributing prizes more widely tends to limit the impact of one competi- 
tion upon another (as Walzer would have it), so that the presence of stakes fairness 
in one competition helps to ensure the presence of background fairness in subse- 
quent competitions. 

Jacobs offers a succinct illustration of these three dimensions of equality of 
opportunity in the circumstances and outcomes of a boxing match conducted 
under fair rules of engagement. Such a match is procedurally fair when the partici- 
pants observe certain familiar rules of conduct, such as not hitting below the belt 
or after the bell. The match respects background fairness when the participants are 
drawn from the same weight class, so that a heavyweight is matched with a heavy- 
weight, not with a featherweight. Finally, the match displays stakes fairness when 
the prize money is shared by winner and loser, so that the winner receives most 
but not all of the money. Attractive and plausible as this illustration seems, it 
becomes puzzling the more closely one examines it. Assuming that these are 
indeed good conditions to impose on a boxing match, what is it that makes them 
good? More specifically, what makes them fair? Is it something to do with the 
competition, or with what the competition serves? And assuming they are fair, 
what connects them to equality? 


OPPORTUNITY AND OUTCOMES 
The difficulty appears most plainly in relation to the principle of stakes fairness, 


Jacobs’ novel and distinctive contribution to equality of opportunity. Stakes fair- 
ness is designed to regulate the outcomes of competitions, and so bring equality of 
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Opportunity into line with what an enlightened vision of equality of welfare 
might demand. Yet an outcome in which a winner takes most, though not all of 
the proceeds of a boxing match, is plainly not equal in its results, as Jacobs recog- 
nises. What he hopes to achieve through stakes fairness is to ensure that winning 
continues to matter (as meaningful competition demands), while also ensuring 
that it does not matter unduly.’ But if the objection he is hoping to answer is to 
the inequalities that winning gives rise to, that objection is not answered (though it 
may be muted) by the entrenchment of inequality in a less dramatic form, in 
which the loser receives a third of what the winner receives or (as Jacobs explains 
in defending compulsory work for social assistance schemes), in which the labour 
market ensures 4 minimum benefit of forced labour for those it has rendered 
otherwise unemployable.” 

On the other hand, if the objection Jacobs is hoping to answer through the 
principle of stakes equality is to the unfairness of certain competitive outcomes, 
for which he is using the term inequality as a rhetorical label, one is bound to 
ask how much that unfairness has to do with the competition itself: Disparity of 
outcome, as much as the fact of winning itself, may well improve competitions in 
their function as competitions. Indeed it is hard to see how one can draw a dis- 
tinction between winning itself, which performs its function as an incentive and 
reward for superior performance in the competition by altogether denying its 
benefits to those who are not classed among the winners, and other forms of 
incentive and reward, such as prize money, that track and reflect the distinctions 
that winning draws. The distinctions that winning draws may serve the competi- 
tion as a competition, or the outcomes that the competition is designed to yield, 
or both at once. So to award the loser in a boxing match one third of what the 
winner receives is simply to confirm that boxer’s status as a runner-up, and thus to 
extend the meaning of success in the competition. The quality of the competition 
as a competition might well be improved by such a confirmation, as it might be 
improved by the identification of third, fourth, or further place finishers. On the 
other hand, of course, it might not be. The widespread existence of large and 
exclusive prizes for winners is some evidence of their effectiveness as incentives 
and rewards in the competition as a competition. 

Yet these are at heart psychological rather than moral questions. The fairness of 
the allocation of prize money, a moral question and the one that concerns Jacobs, 
is surely a matter of the fairness of that outcome as an outcome, not of the com- 
petition as a competition.” From the perspective of the competition itself, the 


8 I use the term unduly as a way of capturing Jacobs’ sense that the unfairness of winner-take-all 
schemes is a matter of excessiveness. This is merely to raise the question, of course, of what it means 
for an outcome to be undue or excessive, and as will appear in what follows, Jacobs is less clear than 
he needs to be as to the answer. 

9 Jacobs himself suggests that it would be consistent with stakes fairness to award the losing boxer a 
third of the winner's prize money: p 15. On his qualified endorsement of work for social assistance 
programmes, which require recipients of social assistance to work in exchange for their benefits, see 
ch 6. 

10 I set aside, as irrelevant in this setting, the possibility of rewards that are competitively unfair, as 
when winners go unrecognised, or are ranked below those they have bested. These species of 
unfairness are not those that Jacobs seeks to address, though they certainly violate equality of 
opportunity. 
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allocation of prize money is no more or less fair than the identification of a winner 
(or winners) that it tracks, and as an equal opportunist Jacobs is committed to the 
view that, in and of itself, winning is fair. And if his claim is that there should be 
many winners in a competition, rather than just one, or that coming first rather 
than second or third should not matter greatly, he does nothing to make the case 
for it, and indeed, it is not easy to see what sort of case an opportunist could make. 
On the other hand, if the fairness of the prize money as distinct from the fairness 
of the winning is what concerns him, then he is presenting welfarist arguments in 
opportunist clothing.” 

The problem reappears in somewhat less obvious form when one moves from 
the question of stakes fairness to the allied question of background fairness. 
Whether a competition embodies a level playing field, and so displays back- 
ground fairness, or has a fair outcome, and so displays stakes fairness, depends on 
what the competition is for. If we want to know who is the most dangerous boxer 
in the world, the one who can defeat all comers, we will have no interest in divid- 
ing boxers into weight categories, and so protecting the inadequacy of feather- 
weights from exposure through competition. A commitment to weight 
categories is a reflection of our interest in boxing skills, skills in which a feather- 
weight might actually be more accomplished than a heavyweight, but that would 
be obscured by the latter’s superior weight and reach were the two to be pitted 
against one another. Boxing skills are not all that matter to us, however, as can 
be seen from the fact that we are not completely committed to weight categories, 
but treat heavyweight boxing more seriously than featherweight boxing, thereby 
notionally pitting one weight class against another. We also care, in other words, 
about who would ultimately prevail in the absence of weight categories. We ask 
and answer that question notionally rather than actually, not because actual con- 
flict would be unfair, but because it would be uninteresting, given the obvious- 
ness of the result, and possibly dangerous and cruel, the,more so the greater the 
disparity between the weight categories. i 

What the example suggests, then, is that our interest in 1 the character and out- 
comes of competitions, and the disparities they give rise to, is a function of what 
we take the competitions to be for. If they are ways of allocating social goods such 
as employment, the sort of issues that concern Jacobs, then their equality and their 
fairness are functions of what we regard as fair and equal allocations of social 
goods. But what constitutes a fair or equal allocation of social goods is a straight- 
forward question of equality of welfare, or equality of result as Jacobs describes it, 
not a question of equality of opportunity. It can only be regarded as a question of 
equality of opportunity by silently importing an assessment of the fairness of cer- 
tain outcomes into one’s account of equality of opportunity, without identifying 
the outcomes or accounting for their fairness and unfairness. The scale of victory 





11 One is bound to notice that boxing matches (at least those with which most of Jacobs’ readers are 
familiar) tend to involve rather large amounts of prize money, large enough to in themselves have a 
significant impact on the well-being of their recipients. One doubts whether stakes fairness would 
have the same appeal were the amounts at stake smaller, even if (let us suppose) the disparity 
between what the winner received and what the loser received were greater than it is in our present 
experience or than it would be were boxing matches to be regulated according to Jacobs’ 
understanding of stakes fairness. 
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in a competition is otherwise unobjectionable, unless winning itself is objection- 
able, as Jacobs is bound to deny. 


Levelling the playing field by reference to outcome 


I have spoken as if both stakes fairness and background fairness turn on the out- 
come of a competition, yet on the face of it that is not the case. The principle of 
background fairness is concerned to ensure that the participants in a competition 
enjoy equal standing there, and standing is to be understood in terms of a compe- 
tition starting point, not its outcome. Yet in fact Jacobs’ explanation of status 
equality, and the background fairness it embodies, is expressed entirely in terms 
of outcomes. Nor should this be surprising, since the function of competitions is 
to expose, for whatever purpose, existing inequalities of standing among compe- 
titors that might have remained concealed but for the competition. The inequal- 
ities expressed in competitive outcomes, in other words, are none other than the 
inequalities of competitive standing that existed at their starting point.’ 

So, for example, when considering the use of standardised test scores in the 
university admissions process (and in proposing modest changes to that process), 
Jacobs takes the acceptance of disparate impact to be a denial of status equality: $. . 
the very fact that standardized test scores gained the currency they have despite 
the black-white score gap is an indicator that African Americans were not 
regarded as having equal moral standing’ (p 96). He contrasts the response of the 
same universities to gender disparity, which was to change the design of the test so 
as to improve the performance of women to the point where it was equal to that 
of men. Yet this is to say that disparate impact in the outcome of a competition in 
itself reduces status in a way that amounts to a violation of background fairness, 
not in the current competition perhaps, but in the next and all that follow it, a 
claim that Jacobs denies, as indeed he must.” 

But there is more, for, as I have already noted, the inequalities that competi- 
tions reveal, and express in their outcomes, are the very inequalities of capacity 
(and hence competitive standing) that existed at their starting points, and so 
implicate background fairness in the very competitions that reveal them. Standar- 
dised admission tests, for example, are designed not to make people unequal 
thereafter (though that may follow from the reliance placed on them) but to 
expose an existing inequality of capacity among candidates that other forms 
of testing have overlooked. This is what I meant in saying that competition is 
all about ensuring that some do not have equal standing, for competition is all 
about ensuring disparate impact and in that sense is all about revealing existing 





12 This is not to overlook the fact that competitions very often, perhaps typically, prompt people to 
develop the capacities, and thus the inequalities, that exist at their starting points, or the special cases 
in which a competition is so extended as to itself become a vehicle for the development of capacities 
and consequent inequalities. 

13 Though he comes close to confirming the point when he says, at 94: ‘inequalities in wealth and 
income, power and privilege ... provide evidence of when status equality is compromised’. See 
also p 33. 
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differences in capacity, differences that thereby become differences in standing in 
the competition. The challenge for Jacobs (and other opportunists) is to be in 
favour of competition, and the disparate impact it entails, yet to be against certain 
instances of that disparate impact. To meet that challenge he needs to explain sta- 
tus equality and background fairness in terms that go beyond disparate impact. 
Put more precisely, he needs to explain equality of standing, the level playing field 
that he hopes to establish, in a way that at once makes something more of it than 
competitive standing, yet leaves it sensitive to the disparate impact of competitive 
standing, so that the status of racial minorities and women, for example, can be 
said to be compromised by the outcomes of competitions that do not compro- 
mise the status of racial majorities or men or, more significantly, of all those who 
are marked by the competition as competitively inferior, for example, those who 
for whatever reason simply do not perform well in standardised admission tests. 


Protecting some from the consequences of competition 


Yet what basis might there be for isolating and protecting from competition cer- 
tain grounds of distinction and the people they affect (Jacobs focuses on race, class 
and gender) and not others? It cannot be merely that those competitive distinc- 
tions violate status equality by reason of their disparate impact, for all competitive 
distinctions do that, and as an equal opportunist Jacobs is committed to competi- 
tion, and to its reconciliation with equality. Do certain kinds of distinction make 
a playing field unlevel? If so, one would be bound to address those kinds of dis- 
tinction, to the benefit not only of racial minorities, the poor and women, but of 
all those disadvantaged by them (assuming that the distinctions in question go 
beyond the three distinctions of race, class and gender). All other distinctions 
would remain legitimate, whatever disadvantage they caused to racial minorities, 
the poor and women. On the other hand, if distinctions are illegitimate only 
when they affect racial minorities, the poor and women, the suppression of those 
distinctions can only be justified on the basis of welfarist arguments, drawing 
upon the condition of racial minorities, the poor and women, of a kind that 
Jacobs, as an opportunist, cannot offer. 

Jacobs is aware of this difficulty, and of the privilege that his arguments con- 
sciously confer upon the conditions of race, class, and gender and those defined by 
them. His response is in two parts. First, he contends, here following Martha 
Minow,** that natural inequalities are a myth and that ll inequalities in the dis- 
tribution of advantages and disadvantages are social’ (pp 54, 76). It is not that he 
questions the reality of ‘the many different sorts and degrees of skill, strength, 
wisdom, courage, kindness, energy and grace that distinguish one individual 
from another’, to use Michael Walzer’s words. What he questions is the existence 
of natural inequalities. Sometimes, it seems, his questioning is based on the belief 
that although human qualities are susceptible to certain kinds of ranking (people 





14 M. Minow, Making All the Difference: Inclusion, Exclusion and American Law, (Ithaca: Cornell Univer- 
sity Press, 1990). 
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can legitimately be said to be more or less in love, he acknowledges) they are not 
susceptible to the kinds of comparative measurement embodied in assessments 
such as IQ tests, which treat intelligence as a general mental ability and so suppress 
its natural, multi-dimensional character (pp 69-70). Plainly this is too limited a 
claim to do the work expected of it, since it would call into question some, but 
not all, allegedly natural inequalities. At other times then, and more profoundly, 
Jacobs maintains that ‘natural inequalities are impossible because they presuppose 
some sort of “natural” standard of value, and no such standard exists’ (p 67). 
Believing in this way that all inequalities are socially created rather than naturally 
created it is possible for Jacobs to believe further that they can be removed by 
social regulation, in particular, by the regulation of equality of opportunity as he 
understands it (pp 61—62). 

Leaving aside for a moment the soundness of these claims, the second part of 
Jacobs’ argument here seeks to explain the significance of distinctions such as race, 
class and gender, and hence of the disadvantages that our society continues to visit 
upon those distinctions and the people defined by them. Once again there is some 
uncertainty as to what might be thought to unite these distinctions. At certain 
points in his argument Jacobs takes the view that when the majority exercises its 
will to create a scheme of social valuing, as it is entitled to, prejudice against vul- 
nerable minorities may enter into the exercise of that will (pp 76-77). But again 
this is too limited a claim to do the work expected of it, given that prejudice sel- 
dom underlies, at least in the North American setting that Jacobs focuses on, the 
distinctions that give rise to unemployment and poverty (which he treats as class), 
and only sometimes underlies the distinctions that disadvantage racial minorities 
and women.” At other points in his argument, then, Jacobs makes the more gen- 
eral claim that race, class and gender are significant distinctions because the people 
defined by them ‘have been left behind in the equitable distribution of the bene- 
fits of social life’, so as to be at ‘the socioeconomic margins of society’ in terms of 
the standard indices of wealth, income and power (pp 124, 125; see also pp 33, 94). 
To be in this position, he suggests, is to be denied status equality. 

Jacobs is clearly on vulnerable ground in the first branch of this argument, for 
what is true of race, class and gender, which he would not honour as bases for 
opportunities, is, constitutively and by extension, true of the qualities and capa- 
cities that define race and gender and that give rise to class distinctions, qualities 
that as an opportunist he is bound to honour. Ifand to the extent that Jacobs takes 
human qualities and their valuing seriously, as he must in order to support the 
allocation of opportunities on the basis of them, he thereby commits himself to 
the hierarchies that the recognition of those qualities, in different degrees in dif- 
ferent people, gives rise to. If, on the other hand, he refuses to take those qualities 
and their valuing seriously, as when he maintains that all valuings, and the 
inequalities they give rise to, are social and so open to challenge and change, he 
becomes a welfarist by default, for the equality of opportunity that he advocates 
no longer has any legitimate basis on which to obtain purchase. Jacobs cannot be a 
social relativist where distinctions of race, class and gender are concerned and an 








15 Something similar can be said about the arguments he makes from the fragility of cultural identity 
and its relationship to stakes fairness: pp 130-131. 
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anti-relativist otherwise. If he believes in equality of opportunity he must believe 
in real valuings, whether they are natural or social in their origins, and if he is then 
to protect race, class and gender from at least some of the disadvantages that equal- 
ity of opportunity gives rise to he must do so by a means other than denying that 
valuations are real. Nor, it might be noted, should he assume that what society has 
made it can unmake, for that may well not be true. In the absence of that assump- 
tion, the question of whether values can or should be changed is unaffected by the 
origins of value, be they natural or social. 

The second branch of Jacobs’ argument here faces similar difficulties. If people 
are denied status equality when they are left behind in terms of the standard 
indices of wealth, income and' power, then a scheme of equal opportunities, the 
necessary consequence of which is to advance some and leave others behind in 
terms of wealth, income and power, is in itself'a denial of status equality. Conver- 
sely, if racial minorities, women and the poor are to be especially protected from 
the disadvantages that equality of opportunity legitimately gives rise to, the basis 
for that protection must be looked for in something other than bare inferiority in 
terms of wealth, income and power, all of which are legitimate to the extent that 
they follow from equality of opportunity. Once again Jacobs appears to be 
importing an assessment of the fairness of certain outcomes into his account of 
equality of opportunity, without identifying the outcomes or accounting for 
their fairness and unfairness. One suspects a selective, presumably unconscious 
commitment to the ideal of equality of result, and a consequent manipulation of 
equality of opportunity to yield that end. Jacobs’ specific policy conclusions, on 
standardised educational testing, affirmative action, work for welfare, pay equity 
and divorce, may possibly reflect current views of enlightened practice, but his 
arguments do not explain or justify that practice as it now exists, and further, offer 
no basis on which the practice might be extended to other species of disadvantage 
and the people who now suffer them, species of disadvantage that we are as yet 
insensitive to or complacent in the face of. 


COMPETITION AND ITS LIMITS 


Jacobs emphasises throughout his argument that equality of opportunity is a 
device for the regulation of competitions, and thus has no application to those 
aspects of social life in relation to which competition is inappropriate. This com- 
mitment generates two immediate pressures on his account. First, and most 
obviously, it commits Jacobs to an explanation of the appropriateness of competi- 
tion. It is not enough, he recognises, to say that where competitions now exist 
equality of opportunity applies. Rather, equality of opportunity should be 
applied where competition is appropriate. Many aspects of social life that are cur- 
rently characterised by competition should not be so characterised. Secondly, and 
more surprisingly perhaps, Jacobs takes the view that where competition is inap- 
propriate, equality of any kind simply has no application. Equality of opportunity 
governs competitions, he believes, not because competitions are about opportunity 
(which might leave room for other forms of equality elsewhere), but because 
equality is about opportunity, rather than welfare or result. Believing in this way 
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that equality of welfare is a fundamentally misguided ideal, Jacobs concludes that 
equality of welfare has no application in those aspects of social life, such as the 
provision of health care, in relation to which he believes that competition is inap- 
propriate as a basis of distribution. 

Jacobs has little to say in general about the appropriateness of competition, 
though he is prepared to supply examples of particular arenas where competition 
should not run, namely, the provision of health care and family life short of 
divorce. He offers two general grounds for restricting the ambit of equality of 
opportunity. First, as a regulative ideal, equality of opportunity governs relations 
in civil society, a set of institutions and practices that Jacobs takes to lie between 
the state (the source of legal regulation) and the private sphere (those aspects of 
our lives that are not and should not be subject to legal regulation). Civil society 
as we know it today is characterised by its diversity and complexity, and thus by 
the range of opportunities that it provides. Secondly, and as important, it is also 
characterised by competition for scarce resources and goods, a competition that it 
is the task of equality of opportunity to regulate. It follows from the restriction to 
civil society that equality of opportunity has no application to institutions in the 
private sphere, (which Jacobs does not specify, but which do not include the 
family), and from the restriction to competition that it has no application to those 
dimensions of civil society, such as the provision of health care, that are properly 
regarded as non-competitive. In the case of the private sphere any form of regula- 
tion is improper; in the case of opportunities for health care the regulation of 
equality is improper, although some other regulative ideal might be applicable, 
just which one Jacobs leaves open (pp 5-7, 71, 170). 

This explanation gives rise to a number of concerns, particularly in its distinc- 
tion between competitive and non-competitive opportunities, at least three of 
which have a direct bearing on the persuasiveness of Jacobs’ account of equality 
of opportunity. First, Jacobs takes the view that while certain institutions of civil 
society, such as the family, are non-competitive by nature and so should not be 
subject to the regulation of equality of opportunity, the unequal burdens experi- 
enced by women there have repercussions in the labour market, an institution that 
is both part of civil society and competitive by nature (pp 25-26, 214, 219 ff). As 
he puts it, àn unfair practice in one sphere of civil society — the family ~ makes 
such waves that it upsets the prospect of fair competition in another — the labour 
market’ (p 214). Schemes such as pay equity thus serve to redress the background 
unfairness that family life gives rise to by ensuring that women are paid as much as 
men despite the diminished involvement in the labour market that their greater 
responsibilities within the family entail. Yet as Jacobs’ own use of the term unfair 
in reference to the practices of family life implies, this is in fact to regulate family 
life, albeit indirectly and to controversial effect, for rather than placing direct pres- 
sure on the family to define its practices in more egalitarian terms, it creates com- 
pensatory schemes, the effect of which is either to place pressure on men to 
assume greater responsibilities within the family (so regulating family life in the 
service of equal opportunity), or to buttress existing gender inequalities in family 
life by ensuring congruence between them and the practices and rewards of the 
labour market. Put in more general terms, equality of opportunity is either a way 
of eliminating background unfairness, as Jacobs seems to believe in other settings 
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(such as standardised admission tests), in which case its function in this setting is to 
regulate family life, or it is, in this setting at least, a means of compensating for a 
species of background unfairness that it is in no position to correct. In the latter 
case it not only accepts the unfairness of family life but comes close to endorsing 
it, given that equality of opportunity purports to exclude other egalitarian ideals, 
and so purports to pre-empt the capacity of those other ideals to regulate the non- 
competitive spheres in which opportunity is supposedly not an issue, and to 
which equality of opportunity accordingly has no application. The difficulty here 
comes of thinking of equality solely in terms of competitive opportunities, and 
then concluding from the fact that spheres of human activity such as family life 
are not best understood in terms of competitive opportunities that equality has no 
place there. The better conclusion might be that there is more to equality than 
equality of opportunity. 

A further concern about Jacobs restriction of the ambit of equality of opportu- 
nity arises most clearly in relation to his treatment of health care provision. Jacobs 
maintains that universal access to health care is now so widely accepted as to have 
become a platitude, and that the only plausible basis for universal access is that 
individuals should not be in competition with one another for health care (pp 
173, 175, 200-201). The standard egalitarian justifications for universal access all fail, 
in his view, principally because they are unable to explain or justify the unwill- 
ingness of universal access programmes to be ambition-sensitive, so as to allow 
prospective patients to spend the money required for health care coverage on 
something else that mattered to them more, to allow an AIDS patient, for exam- 
ple, to spend the money on living rather than on the medical prolongation of life 
(pp 178, 188). 

But in what sense is universal access to health care actually non-competitive, 
and to what extent does the absence of competition explain or ensure universal 
access? These questions are not simply different sides of the same coin. It might 
be the case that universal access is compatible with at least some forms of compe- 
tition, and also that non-competition is compatible with restricted access." 


Universal access and competition 


The second concern with Jacobs’ distinction between the competitive and the 
non-competitive, then, is that the universal is typically, perhaps inevitably com- 
petitive, as his own description of it comes close to allowing. It is not simply that 
the demand for health care seems close to inexhaustible, making health care 
resources correspondingly scarce and so ensuring competition for those resources, 
whether by researchers, doctors, hospitals, and other treatment providers, or by 





16 In case it is unclear from the text, this can be captured in the kind of Venn diagram in which one 
circle is placed inside another, with the inner circle representing everything that is in a set and the 
space around it representing everything that is not in the set. If two overlapping circles (represent- 
ing universal access and non-competition) are placed within the larger circle that includes their 
complements, then the areas within the circles but outside their overlap are the areas where each 
intersects the other’s complement, so uniting universal access with competition and non-competi- 
tion with restricted access. 
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categories of patients (both in terms of the kind of treatment sought and in terms 
of the impact that its provision or denial will have on their lives). Rather it is that 
even in a fully funded health care system, some concerns will inevitably be met 
before others (doctors must decide which victim of an accident to treat first, or 
which person should receive a scarce replacement organ), and more profoundly, 
that the provision of certain kinds of care (say, a large hospital with its attendant 
benefits, such as advanced equipment) is often at the expense of other kinds of 
care (say, a small town clinic with its correlative benefits, such as personal knowl- 
edge of patients), so that one form of access is at the expense of another just 
because the values that underpin the two are incompatible. In such cases competi- 
tion is inevitable, even though it does not turn on ability to pay. Jacobs himself 
acknowledges that ‘tragic choices about health care resources are inevitable’, but 
insists that the making of such choices should not be understood as a matter of 
competition, and that their beneficiaries should not be regarded as winners 
(p 170). It is hard to see what he means by this, for the claim appears to equate 
universal health care with absence of competition, and absence of competition 
with absence of reference to ability to pay, and that seems wrong on both counts. 
Universal access is compatible not only with reference to ability to pay (as in res- 
taurants) but with many other forms of competition. 

Jacobs is quite right, it seems to me, to believe that matters such as the provision 
of health care are not merely or even paradigmatically competitive. But if such 
matters are nevertheless competitive in certain significant respects, as seems to be 
the case, then either equality of opportunity is applicable to them in at least those 
respects (as Jacobs denies) or it is not applicable to them for reasons other than 
their non-competitiveness. If, in particular, ability to pay is an improper condi- 
tion of access to health care it must be for reasons other than the competition that 
reference to it would give rise to, for competition is already otherwise and inevi- 
tably present in the provision of health care. And finally, if access to health care is 
to be universal in the sense of being available to all without reference to ability to 
pay, and in that sense is to be equally available to all, it must be because reference 
to ability to pay violates some ideal of equality other than that of equality of 
opportunity, for universal access without reference to ability to pay not only does 
not follow from the ideal of equality of opportunity but does not require the 
non-competitiveness that is equality of opportunity’ complement, though it 
may be compatible with both. 


Non-competition and restricted access 


The third and final concern with Jacobs’ distinction between the competitive and 
the non-competitive, then, is that he assumes that what is non-competitive is uni- 
versally accessible, when in fact that is not the case. What is more, in making this 
assumption he associates the state of non-competition with universal health care 





17 And it should be noted that what is true of health care is also true of the family, and nor is this 
necessarily a bad thing. People can compete in love as well as rivalry, so that in fruitful relationships 
based on love each often attempts to offer more than the other. 
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as we know it, and so tacitly trades on the fact that universal health care as we 
know it has the feature of ensuring that peoples needs are treated equally, 
although that need not follow from its universality, as he himself acknowledges, 
and so need not follow from its non-competitiveness, as he implies. His argu- 
ment, which I have sketched briefly above, runs like this. We all accept that health 
care is, and ought to be, universal in relation to ability to pay. Plainly, therefore, it 
cannot be regulated by equality of opportunity in that respect.® Less obviously, 
perhaps, it is not entailed by any legitimate principle of equality of welfare, for 
such principles are legitimate, Jacobs claims (following Dworkin”), only when 
they are ambition-sensitive, and universal access to health care as we know it is 
not ambition-sensitive, for it does not allow its beneficiaries to trade their 
health-care benefits for others they might prefer. It follows, according to Jacobs, 
that we can only make sense of our commitment to universal access by assuming 
that health care should not be subject to competition. In his view, the deep nor- 
mative principle’ underlying universal access and forbidding reference to ability to 
pay is that ‘individuals should not be in competition with each other for health 
care’. This is not because there is anything wrong with competition, of course, but 
simply because health care is not the proper place for it, though just why that is so 
Jacobs does not explain (pp 170-178). 

Whatever the internal difficulties of this line of argument (and there are many 
welfarists who do not recognise the obligation to be ambition-sensitive), Jacobs 
himself acknowledges that ‘it has long been recognised that universal access is 
not the same [thing] as equal access’ (p 174). He concludes from this that universal 
access rests not on egalitarian foundations but rather on non-competitive founda- 
tions (p 177). But it is surely also true that non-competitiveness does not entail 
universality, at least as we know and understand universality in the allocation of 
health care. After all, there is a real difference between making a service condi- 
tional upon payment of a user fee and allocating that service to the highest bidder. 
Only the latter gives rise to competition. To make access to health care conditional 
upon payment of a user fee, therefore, is not necessarily to make that access com- 
petitive, as Jacobs himself acknowledges: ‘My approach suggests that as long as 
user-fees do not entail competition for health care, they are not problematic on 
moral grounds’ (p 176). But if that is true, then non-competitiveness does not 
entail universal access to health care as we know it, for it permits access to be made 
conditional upon payment of a fee.” Rather, non-competitiveness simply rules 














18 Some theorists have sought to establish that universally accessible health care is subject to the reg- 
ulation of equality of opportunity, either by building a degree of ambition-sensitivity into their 
understanding of universal access, or by treating universal access as an aspect of background fair- 
ness, and thus a condition of equal opportunity. Jacobs rejects both these strategies, roughly on the 
ground that universal access is insufficiently ambition-sensitive to satisfy either: pp 193ff. 

19 Jacobs is here acknowledging his debt to Dworkin’s writings on equality, largely collected in Sover- 
eign Virtue: The Theory and Practice of Equality (Cambridge: Harvard University Press, 2000), as well as 
to Dworkin’ paper ‘Justice in the Distribution of Health Care’ (1993) 38 McGill LJ 883. 

20 [have already suggested, in the previous section, that universal access is compatible with reference 
to ability to pay. The reason is that the assessment of universality is being made in some respect 
other than that of ability to pay. My point here, then, is simply that universal access to health care 
as we know it is predicated on absence of reference to ability to pay. In other words, its universality 
is assessed principally, perhaps exclusively, in terms of ability to pay. 
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out equality of opportunity, and if Jacobs’ arguments further succeed in ruling out 
equality of welfare (on the basis, in effect, that it fails to offer opportunities), then 
the just basis for allocating health care is undetermined,” and its universality is 
potentially unwarranted. 

But the concern goes rather deeper than this, for Jacobs’ references to universal 
access as we know it are to a scheme of allocation that is, roughly speaking, equal 
in welfarist terms, and so imply that in ensuring universality non-competitiveness 
will ensure equality in that sense. Yet that is plainly untrue for, as I have noted, 
Jacobs himself recognises that universal access is not the same thing as equal access, 
and if that is so, then non-competitiveness in the allocation of health care would 
not ensure equal access even if it ensured universal access as we know it, as I have 
argued it does not. Assuming that Jacobs did not intend to suggest otherwise, it is 
nevertheless the case that this aspect of his account gains plausibility from the 
provisional and contingent fact that the programmes he admires were created in 
terms of the very principles he rejects. 

And finally, even were it true (as I have denied) that in practice universal access 
to health care, with an attendant degree of equality of welfare, followed from 
non-competitiveness, it seems unpersuasive to suggest that the deep normative 
principle’ underlying universality is the inappropriateness of competition in the 
allocation of health care. What might make competition inappropriate there, 
other than the inequality of welfare that it would give rise to? If competition is a 
good thing in itself, and if fair winners have nothing to be ashamed of, as Jacobs 
believes, then it is hard to see why competition for health care is improper, and 
thus hard to see why non-competitiveness should be insisted upon, unless of 
course such a competition would be inherently unfair in one of the three dimen- 
sions that Jacobs describes. That in turn could only be because the competition 
would necessarily involve a violation of background fairness or stakes fairness, 
both of which depend on inequality of outcome and the inequality of welfare that 
unequal outcomes are said to give rise to.” 


EQUALITY AND DIVERSITY 


Given that Jacobs’ book is implicitly addressed to radical egalitarians rather than 
sceptics about equality, I will pay only brief attention to the concerns it might 
raise for such sceptics, concerns that Jacobs addresses only briefly himself: The civil 
society that Jacobs has in mind, and that his ideal of equality of opportunities is 
designed to regulate, is characterised, as I noted at the outset, by pluralism and 
diversity. If equality of opportunity is to be guaranteed to the members of such a 
society, a way must be found to compare and rank the different opportunities avail- 
able to different people there. Otherwise they cannot be determined to be inferior, 





21 As Jacobs admits at p 170. See also p 71. 

22 The assessment of procedural unfairness does not involve a reference to outcome, of course, but the 
idea of a competition that is inherently procedurally unfair is close to a contradiction in terms, 
given that the very idea of procedural unfairness suggests the possibility of achieving fairness by 
means of other procedures, and thus implies the possibility of its own redress. 
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superior or equal to one another. Jacobs calls this the indexing problem, and agrees 
with Richard Arneson that it is insoluble (pp 27-28).” He believes, however, that 
his account finesses the problem by reason of its focus on equality of opportunities 
rather than equality of opportunity. The account does not require the equalisation 
of opportunities across competitions or across the course of a life. Rather it func- 
tions as a critique of practices within particular competitions (p 28). 

For a sceptic, this must give rise to at least three doubts. First, internal criticism 
of the practices within a competition either draws upon and reflects back upon the 
practices of other competitions, as Jacobs’ standards of fairness and stakes fairness 
appear to do, or takes no account of them. If the former, it faces the indexing 
problem; if the latter, it faces the charge that it has nothing to say in response to 
the concern that egalitarians typically feel at different people’s overall opportunity, 
in comparison to other people and across the course of a life, to succeed at parti- 
cular opportunities. That concern might be misguided, it is true, but that is some- 
thing that would need to be shown, rather than finessed. Secondly, and perhaps 
more obviously, the indexing problem plainly cannot be avoided in a three- 
dimensional account of equality of opportunities, because different ways of fram- 
ing a particular opportunity are bound to vary in terms of those three dimensions 
themselves, and so will have to be ranked against one another by ranking success 
in one dimension against success in another. Finally, and most profoundly, to take 
seriously the manifold qualities and characteristics that constitute different people, 
and thus shape their distinctive paths to the achievement of well-being, as any 
account of equality of opportunity, including that offered by Jacobs, is bound to 
do, is to compromise to that extent the equality of their holders, not in favour of 
hierarchy, but in favour of a recognition of that very pluralism and diversity that 
Jacobs himself is at pains to acknowledge and accommodate. Conversely, to take 
equality seriously as an ideal is to compromise the recognition of such qualities, as 
the indexing problem makes clear. 


EQUALITY AND FAIRNESS 


The fundamental challenge faced by Jacobs and other theorists of equality of 
Opportunity is that of dissolving the very real tension between equality and 
opportunity. It is easy enough to bring the two together as components of a 
scheme of social transformation, as a good politician might, though just how to 
do so would inevitably turn, in part at least, on questions of political strategy and 
tactics. It is difficult, if not impossible, to reconcile them in ways that are neither 
unstable nor obscure, so that the pursuit of either does not have the effect of call- 
ing into question, and so undermining, pursuit of the other, in principle or in 
practice. Yet that is the challenge taken up by Jacobs. 

Ifan account of equality of opportunity (or opportunities, as Jacobs would have 
it) places its emphasis on the ideal of equality, as a state of being and in particular as 





23 This problem is more commonly referred to as a problem of incommensurability. Jacobs is here 
acknowledging his debt to a number of writings by Arneson, principally ‘Equality and Equal 
Opportunities for Welfare’ (1989) 56 Philosophical Studies 77. 
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a state of being in which each has the same social standing and none higher,” the 
account becomes an account of equality of welfare (or result, as Jacobs terms it) to 
the extent of the emphasis. One might think, for example, that every person 
should have the same prospect of success in relation to any given opportunity, so 
as to have the same chance of being a gardener, a bus driver, a school teacher or an 
engineer, or more ambitiously, a doctor or a lawyer. One might think further, 
more comprehensively and by extension, that every person should have the same 
range of opportunities in life, and the same prospect of success in relation to them 
as everyone else, so that no person ever has a chance that some other person lacks. 
Either way, equality of opportunity becomes tantamount to equality of result: 
whatever opportunities are at stake, equality in relation to them has the conse- 
quence of ensuring a corresponding degree of equality of result. 

This consequence has attractions for many, for it yields, or at least has the 
potential to yield, solidarity, community, and most important, the abolition of 
certain élites, and correspondingly and more generally, removal of the ability of 
any people to dominate their fellows, as Walzer puts it, through vehicles such as 
aristocratic privilege, capitalist wealth, bureaucratic power, racial or sexual supre- 
macy, and other schemes of personal subordination.” Yet this understanding of 
equality is also the understanding that Walzer rightly recognised as subject to 
inevitable betrayal, and that he tried to redeem by refining the objection to dom- 
inance. The reason lies not only in loss of value (as Walzer noted) but in the loss of 
opportunity itself: the pursuit of equality in this form subverts opportunity by 
rendering opportunities non-competitive and to that extent merely nominal. 
Opportunities are by definition potentially unavailable, either because some of 
the people who would pursue them lack the resources, personal or material, neces- 
sary to obtain them (as in the case of a job), or because their availability is tempo- 
rally or spatially limited (a pursuer can obtain them here and now, perhaps, but 
not necessarily elsewhere, later). That is what makes them opportunities. It follows 
that opportunities that are available to all comers or, more broadly, to all people, 
are no longer opportunities in the interpersonal, competitive sense, though they 
may remain opportunities in the sense and to the extent that their availability 
remains temporally or spatially limited. In short, where applicants for a position 
really have an equal prospect of obtaining that position (however unlikely in prac- 
tice that possibility may seem) there is no longer any question of opportunity. 

If, on the other hand, an account of equality of opportunity places its emphasis 
on opportunity, then two things follow. First, the account must identify a frame- 
work for the evaluation of conditions of access to particular opportunities. In a 
civil society that is characterised by pluralism and diversity, the kind of society 
that Jacobs has in mind, those conditions are bound to vary with context, as 
Jacobs acknowledges to be the case in relation to procedural fairness. To that extent 
there is not much that can be said about them in general. What they will have in 
common, however, is their ability to embody agreed and objectively sound pur- 
poses that accurately capture the distinctive good of the opportunity in question. 





24 The condition of status equality that Jacobs seeks to protect through the principle of background 
fairness (p 31). 
25 n {1above, xi-xii. 
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That is what makes it legitimate to govern access to the opportunity, and to struc- 
ture any competition that it may generate, in terms of them. Once set, such con- 
ditions must be applied consistently, or at least as consistently as is required to 
remain within the terms that make them legitimate. 

We call competitions that are structured in this way fair competitions because 
and to the extent that they display two forms of consonance: first, of the rules of 
the competition with the set of agreed purposes, and underlying values, that the 
competition legitimately serves, and secondly, of the conduct of the competition 
with those rules. We describe the conduct of such competitions as fair play, or in 
the case of the boxing match that Jacobs imagines, a fair fight. But the competi- 
tions, and the opportunities they give rise to, are equal only in their consistency, 
that is, in the extent to which the rules of competition track the purposes they 
are agreed to serve, and in the extent to which the conduct of the competition 
tracks those same rules. In this. story of opportunity equality has nothing of its 
own to contribute. The identification of the conditions of opportunity does not 
draw upon equality, and once the conditions have been identified equality has 
nothing to add to them or to their application.” The conditions of opportunity 
could only be identified in terms of equality if the good of the competition 
were to be understood in terms of an egalitarian outcome, and that would be 
to define equality of opportunity in terms of equality of result, or welfare. Other- 
wise the equality of the competition can only lie in the forms of consonance 
described above. 

Like many ordinary adherents of equality of opportunity, Jacobs is attracted to 
both equality and opportunity. That may be no more than to say that he is 
attracted, as most democratic citizens are, to the outlines of a recognisably political 
solution to a conflict of ideals. It may explain his interest in linking his account to 
the outcomes of pragmatic inquiry in the social sciences. Yet to the extent that he 
is committed to equality as an outcome, as he is in the way that he describes back- 
ground fairness and stakes fairness, he parts company with the equality of oppor- 
tunity that he hopes to redeem. The irreconcilable remain unreconciled. 

It is important not to overstate the point being made here. In ordinary conver- 
sational exchanges, of course, and particularly in the language of political debate, 
reconciliation is relatively straightforward, which may explain the broad and 
familiar appeal of the ideal of equality of opportunity in such settings. On this 
usage, equality of opportunity simply refers to the presence of opportunities that 
are equal with respect to a ground or grounds of distinction that have yet to be 
specified. This makes it possible for egalitarian opportunists to have it both ways, 
so to speak, for it ensures that opportunities are understood to be subject to each 
and every (sensible) egalitarian claim that might be applicable to them, yet never 
to all at once. Were the claims to be articulated all at once they would become 
more or less comprehensive, with the result that there would no longer be any 
significant question of opportunity. Yet the language of equality of opportunity, 
in its generality and lack of specificity, ensures that in practice they are seldom if 
ever so articulated. On the other hand, were the claims to be articulated separately, 





26 Cf P. Westen, Speaking of Equality: An Analysis of the Rhetorical Force of Equality’ in Moral and Legal 
Discourse (Princeton: Princeton University Press, 1990). 
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so that equality of opportunity was understood to be subject to one particular 
form of equality and not others, the ideal would be deprived of the egalitarian 
breadth that is much of the basis of its political appeal. As it stands, in its general, 
non-specific form, equality of opportunity can and does mean anti-nepotism to 
some people, hostility to vested interests to others, anti-discrimination to yet 
others, and so on. In short, it means different things to different people, and for 
that very reason is able to serve as an apt basis for the building of political coali- 
tions among those who would otherwise be divided by their rather different ideas 
of how opportunity should be tempered for the sake of equality. 

The price of this kind of politics, however, is that equality of opportunity, so 
understood, is no longer a principle in its own right, but simply a placeholder for 
other principles, the most familiar of which today is non-discrimination.”’ This 
means not only that its soundness depends on their soundness, but also that its 
generality depends both on their compatibility with one another and on their 
restriction, for the continuing existence of opportunities depends on the continu- 
ing presence of grounds of competition in terms of which people can be distin- 
guished from one another and so can be found to be unequal. In short, 
the familiar appeal to equality of opportunity, for all its political effectiveness in 
building coalitions, merely postpones rather than resolves the problem of recon- 
ciling its constituent ideals, which is one reason why politicians have so 
much difficulty in putting it into practice to the satisfaction of an egalitarian body 
politic. 

I have taken for granted, throughout and for the sake of argument, that equal- 
ity and opportunity are both sound moral and political ideals, so that the chal- 
lenge presented by equality of opportunity is one of reconciling each ideal with 
the other. Those who doubt the value of either equality or opportunity plainly 
do not have to confront the problem of their reconciliation. That is more or less 
the position that has been taken recently by Matt Cavanagh, who (roughly put) 
believes in neither: ‘meritocracy might be rational, but cannot legitimately 
be imposed on people; equality just isn’t something we should be pursuing in 
this area’.”* But that is to raise much wider questions. My concern here has been 
simply to explore the very question that Cavanagh sets aside, namely, the intellig- 
ibility of egalitarian opportunism, through and in light of the various accommo- 
dations Jacobs has sought to make to that ideal in the hope of meeting the 
concerns of its egalitarian critics. 








27 Cavanagh takes the view that the only defensible understanding of equality of opportunity is that 
which identifies it with a narrow reading of the anti-discrimination principle: n 6 above, 26, For 
a recent and close analysis of the distinctive character of anti-discrimination principles see 
E. Holmes, Anti-Discrimination Rights Without Equality’ (2005) 68 MLR. 175. For a rather differ- 
ent analysis of the relationship between sex discrimination and sexual inequality see my own 
Beyond Comparison, n 3 above. 

28 ibid, 26. See also 124-5, where Cavanagh uses arguments against equality as reason to set aside con- 
sideration of equality of opportunity: ‘If the argument [for equalising chances] fails at the abstract 
stage, we wont even have to ask whether it can survive being combined with some form of mer- 
itocracy, nor whether, if it can, what would be the best way of combining it. 
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C. M. G. Himsworth and C. M. O'Neill, Scotland’s Constitution: Law and 
Practice, Edinburgh and London: Lexis Nexis UK, 2003, xl -+ 549pp, pb £43.00. 


This book is one of the first comprehensive treatments of Scotland’s constitution 
since devolution. It does a hugely valuable service, by providing a wide-ranging 
treatment of how Scotland is now governed in legal and institutional terms. The 
contents list is much what one would expect: the authors survey the main topics 
of interest starting with a survey of the role of constitutions in the abstract and 
progressing through ‘the Scottish Constitutional Context’ (including the Treaty 
of Union with England, and the UK’s membership of the EU). Then they exam- 
ine the roles of the UK and Scottish Parliaments, the issue of devolved legislative 
competence, the role and relationship of the Scottish Executive and UK Govern- 
ment, legislative processes at Westminster and Holyrood, and government’ par- 
liamentary accountability. They conclude by considering the role of the courts 
especially in public law matters. Along the way they cover such important if 
neglected topics as the constitutional position of local authorities and the broader 
public sector, and the nature of the financial relationship between the UK and 
Scotland. The account is thorough and comprehensive, surveying a wide range 
of official documents as well as statute, case-law and secondary discussions. It is 
also clearly-written and readable, except for some important if detailed discus- 
sions which are contained in footnotes rather than the main text. It is largely 
a black-letter account, explaining what Scotlands post-devolution constitution 
is rather than seeking to approach it from more theoretical points of view or to 
discuss broader issues such as sovereignty. 

The book has a number of significant virtues. One is negative: the authors 
avoid the vice to which some post-devolution writing on Scotland (especially 
by students of politics) has been prone, of treating devolution as meaning that 
Scotland is or should be autonomous. Throughout, they give full credit to the 
importance of the UK aspects of Scotland's position and to the UK-Scotland rela- 
tionship. They give a clear account of the role of the courts in determining legal 
questions relating to devolution and of such litigation as there has been so far 
about Scottish devolution (pp.501-520). Another strength is the grasp of some 
of the legal subtleties and complexities of devolution. Particularly laudable are 
their discussions of the principles of dividing legislative competence between 
Scotland and the UK by reserving some matters to the UK (pp 169-93), the struc- 
ture of executive devolution (pp 244-250) and public bodies working across 
the Scottish-English border (pp 286-291) — tricky issues which are commonly 
misunderstood. 

There are also some flaws. More discussion of the (Westminster) Parliamentary 
aspects of the Sewel convention, by which the UK Parliament continues to 
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legislate for devolved matters, would have been welcome — the discussion largely 
addresses inter-executive co-operation in this field. Similarly, it would be useful 
to look at the role of Scottish Parliament committees in the legislative process, as a 
substitute for a second chamber: how effectively are they able to play the role of 
scrutinising policy and revising legislation? In the context of discussing private 
bill procedures, the role of the Transport and Works Act 1992 and its order-mak- 
ing procedure ought to be noted. And a discussion of the relationship between the 
1706 Treaty of Union and the Scotland Act 1998 would also be interesting, illu- 
minating the extent to which one constitutional settlement for Scotland has been 
laid imperfectly over another, thereby creating a confusion of authority between 
Westminster and Holyrood. 

Such a comprehensive and clear book on an important, and developing, topic 
is to be warmly welcomed. One hopes that this will be the first of many editions, 
and that oversights noted here will be addressed. It is a book that deserves a place 
on many shelves — not just of undergraduate students but of all lawyers (and 
many others) interested in Scottish devolution. 


Alan Trench* 


Michael Moran,'The British Regulatory State: High Modernism and Hyper- 
Innovation, Oxford: Oxford University Press, 2003, x + 239pp, hb £42.00. 


It is sometimes claimed of legal scholars who focus on regulation that they are 
attempting to colonise the field of law, viewing all legal phenomena through a 
regulatory lens. I do not know what truth there is in that claim, but suggest that 
Michael Moran’ The British Regulatory State offers a parallel attempt within political 
science to view the whole of government and governance through the lens of reg- 
ulation. Moran’s core argument is that the stable patterns of British government 
for much of the twentieth century were spectacularly disrupted by the displace- 
ment of a style he characterises (following David Marquand) as ‘club government’ 
with a model of government labelled ‘the new regulatory state’. A product of both 
fiscal and systems crises originating in the 1970s, this ‘hyper-innovation in govern- 
ance has caused the state to take on more than it can manage, to claim a capacity 
for control over phenomena which are without its reach, and is the root cause of a 
number of very significant failures of government. Attempts at regulating the 
operation of the railways and matters of food safety provide key examples. 
Moran is not the first to identify the shift towards a regulatory state model of 
governance in the UK. However, there are two aspects of the analysis that are 
novel and important. First is Morans starting point for analysis of the shift. The 
pre-regulatory state model has conventionally been conceived as that of the wel- 
fare or provider state, conceived as being bureaucratic and hierarchical. This char- 
acterisation has, perhaps, derived from an excessive focus on changing governance 
in the much discussed utilities sectors and a neglect of other key domains. It is also 
a product of an excessive degree of formalism in understanding governmental 
arrangements. Working with a much extended horizon that takes in not only 
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utilities sector reforms, but also regulation of financial markets and the profes- 
sions, as well as controls within government itself, Moran persuasively re-focuses 
the analysis and suggests that the dominant mode in pre-Thatcher governance 
was club government’, an oligarchic governance form organised around tight net- 
works of mutual monitoring and steering. This claim fits very well the documen- 
ted experience of financial markets regulation before the 1986 “Big Bang’, but 
appears to apply equally well both to the professions and to the heart of Whitehall 
(characterised in Heclo and Wildavsky’ study of the Treasury as a ‘village’ commu- 
nity (The Private Government of Public Money (1974)). Furthermore, I think Moran is 
right to claim that governance of telecommunications, energy, water and rail sec- 
tors also had strong elements of the club government model, some of which were 
retained on privatisation and re-regulation. Indeed, in my own research within 
the telecommunications sector we found, more than ten years after privatisation, 
that relations between the ‘ménage a trois’ of dominant operator, British Telecom, 
the new Regulator OFTEL, and the Department of Trade and Industry, were still 
dominated by a search for consensus and bargaining better characterised, I now 
learn from Moran, as club government than hierarchical regulation (Hall, Scott 
and Hood, ‘Télecommunications Regulation: Culture, Chaos and Interdependence Inside the 
Regulatory Process (2000)). 

The second novel and important aspect of Morans study is his willingness to 
square up to the seeming paradox of the growth in a hierarchical style of regula- 
tory governance at the same time as we are told of a process of ‘hollowing out of 
the state’ as more functions and capacities are diffused beyond the centre of gov- 
ernment. One way to address this paradox is to suggest that regulation is as much 
about steering as it is about hierarchy and to see hierarchical governance as but one 
aspect of a wider array of steering mechanisms some of which reflect the move 
towards softer forms of governance. Moran recognises this, characterising the rise 
of regulatory agencies as being part of a process of diffusion of governing capacity, 
but suggests that governance scholars are wrong to characterise the contemporary 
move to regulation as a ‘renunciation of command’. He notes that a key reason that 
diffusion of governance in British government has been accompanied by new 
emphasis on formalism and hierarchy has been membership of the European 
Union, with legislative requirements that make club government over such issues 
as state aid and public procurement unacceptable. Taking the regulatory version of 
the argument, the movement has not been, he suggests, from hierarchical regula- 
tion towards greater emphasis on self-regulation and governing at a distance, but 
rather the other way around. So Moran detects a growth in centralised hierarchi- 
cal regulation and attributes to this development significant regulatory failures. I 
find these normative conclusions persuasive and in tune with socio-legal scholar- 
ship on regulation which, from a variety of perspectives, has long questioned the 
ability of state bureaucracies to exercise regulatory control over the minutiae of 
social and economic activities. 

Where I take issue with Moran is on the interpretation he places on the empiri- 
cal data. Clearly the recent history of some governance domains is characterised 
by a growth in hierarchical control, more formalisation in norms and enforce- 
ment, and a separation between operational and regulatory functions. However, 
there are also important domains where non-state governance has remained or 
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become central. In many instances market pressures make it rational for businesses 
to contribute to or at least take the outputs of non-state regulatory regimes. A 
central example is provided by standardisation which substantially lacks the hall- 
marks of hierarchy, either within its own operation, or in terms of any state super- 
visory role. In other instances the state is present as meta-regulator attempting to 
steer the self-regulatory capacity of medical and legal professions, and the media 
industry (notably the press and advertising). It is in domains where international 
governance is of growing importance that the tendency towards non-hierarchical 
and non-state forms appears most pronounced. Such phenomena affect the Brit- 
ish case but are not of it. Yet I would suggest that their inclusion would signifi- 
cantly modify the empirical picture. 

One might argue that the non-state governance examples, though significant, 
are fairly marginal to the overall analysis. Perhaps more central to Morans analysis 
is empirical research which questions whether state regulatory regimes really oper- 
ate in the hierarchical fashion anticipated by the regulatory state model. Moran 
points out that numerous socio-legal studies of regulatory enforcement have found 
that many and perhaps most agencies prefer to educate and advise those responsible 
for infractions, rather than bring to bear on them the full force of legal rules. This 
regulatory behaviour is more reminiscent of club government than of the regula- 
tory state. It provides a partial explanation for the failure of regulatory regimes 
which depend on stringent hierarchical enforcement within the British system. 
For Moran much contemporary British public policy exhibits over-confidence 
and excessive faith in the capacities of rational and hierarchical government, a men- ` 
tality characterised (borrowing James C. Scotts term) as ‘high modernisn7. 

Moran has provided us with a sophisticated account of contemporary regula- 
tory developments in Britain, drawing on historical, empirical and comparative 
material to build an elegantly argued thesis. His overall conclusion is that the shift 
to a regulatory model of governance has left no one in control, has failed to deli- 
ver on an agenda for a smart form of regulation more attuned to the limits of 
overall control, and has caused chaos in many social and economic domains. As 
he puts it, ‘the British regulatory state, far from being smart, is. . .often remarkably 
stupid’ (p 26). Though well-versed in both economic and socio-legal literatures on 
regulation, his starting point for the argument is the preoccupation in political 
science with governance. Thus Morans chief purpose is to show us how the gov- 
ernance community have got it wrong. The socio-legal folk have got it wrong 
too, in particular because their aspiration to smarter forms of regulation is not 
realisable. Moran invites us to pay more attention to the institutional details and 
practices that generate regulatory chaos and to find better ways to reconcile the 
lingering culture of oligarchic club government with contemporary require- 
ments of transparency and formality more suited to modern democratic govern- 
ment. Some might think the analysis too gloomy, while others might conclude 
that regulatory regimes which are touted as successful are only contingently so, 
and are in fact failures waiting to happen. 


Colin Scott* 
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Ran Hirschl, Towards Juristocracy: The Origins and Consequences of the New 
Constitutionalism, Cambridge and London: Harvard University Press, 2004, 
294pp, hb $49.95. 


Many of the problems faced by constitutional democracies are said to revolve 
around the tension between constitutionalism and democracy. In Towards Juristoc- 
racy, Ran Hirschl worries about constitutionalism becoming the dominant part- 
ner in this relationship. Hirschl uses the term ‘new constitutionalism’ to describe 
this emerging global arrangement, which he sees as the outcome of a ‘transforma- 
tion in the relations between courts and representative institutions though the 
enactment of bills of rights that has swept the world during the past few decades’ 
(p 217). Hirschl draws on political science to argue that an overblown constitu- 
tional realm that gives judges a.say about almost every aspect of social life is at 
odds with the vision ofa democratic society committed to social justice and mate- 
rial redistribution. By drawing on the experiences of a number of constitutional 
democracies — Israel, Canada, South Africa, New Zealand and the United States — 
he sets out to argue that an institutional arrangement that allows courts to strike 
down legislative measures in the name of individual rights is, at best, a mixed 
blessing. He contends that the process of constitutionalisation is a reaction of poli- 
tical and economic elites to democracy’s threat to break entrenched social hierar- 
chy. “The constitutionalization of rights is... not a reflection of a genuinely 
progressive revolution in a polity; rather, it is evidence that the rhetoric of rights 
and judicial review has been appropriated by threatened elites to bolster their own 
position in the polity’ (p 12). 

The thesis so stated is important, but not particularly original. What is original 
is how Hirschl attempts to validate it. Fluent in both law and political science, he 
combines quantitative analysis (eg in his discussion of the data regarding negative 
versus positive rights in constitutional adjudication at pp 106-107) with close 
attention to the development of legal doctrine (eg the analysis of criminal due 
process rights and workers’ rights in Chapter 4). Apart from breaking with the 
abstract rhetoric that has come to dominate contemporary debates about consti- 
tutionalism, this empirical analysis demonstrates that the constitutionalisation of 
rights is an almost insuperable obstacle in the fight for social justice. The data show 
courts to be reluctant ‘to diminish the stark disparities in life conditions within 
and among polities in the neoliberal age’ (p 155). Hirschl presents this as a knock- 
down argument against those who naively believe that ascribing limitless power 
to the judiciary is one way to fight social inequality. Put succinctly, if social justice 
is the desired goal, Hirschl’s evidence shows that the constitutionalization of rights 
is not the means to achieve it. 

But why, exactly, should the constitutionalisation of rights be inimical to social 
justice? In answering this question, Hirschl engages in the sort of causal analysis so 
common in political science. First of all, judges are given power only when poli- 
tical and economic elites have no other way to cling on to their diminishing influ- 
ence than by relinquishing direct control in favor of less direct but equally reliable 
means. As the recent constitutional experiences of Israel and Canada purportedly 
show, judges possess both public credibility and skill in preserving the hegemony 
of those to whom they owe their power. Judicial empowerment through 
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constitutionalization thus offers a convenient refuge for politicians to avoid or 
delay unwanted political outcomes’ (p 15). The language of law, with its jargon 
and technicalities, provides an ideal cover for the perpetuation of social hierarchy. 
A critic of rights discourse, Hirschl subscribes to the view that rights-talk both 
creates and legitimises a society of selfish individuals whose interests do not stretch 
beyond the limited horizon of their ‘unencumbered, autonomous and self-suffi- 
cient private sphere’ (p 154). What is more, the focus on courts and on their mysti- 
fying language of rights impoverishes public conversation by taking off the table 
questions which should, in fact, be the object of vigorous public debate. The shift 
away from majoritarian decision-making arenas toward insulated, professional 
policy-making institutions, which characterises the move toward juristocracy, 
constitutes, in Hirschl’s view, grim testament to the real nature of twenty-first cen- 
tury constitutional democracy (p 218). In such a world, problems like the redistri- 
bution of resources and opportunities, eradication of illiteracy and poverty, and 
the provision of minimal life conditions will be left untackled. 

This is all very unsettling, but is Hirsch] right? One problem is that he may be 
attacking a straw figure: does anyone really think that all that a society needs to 
do if it wants to promote social justice is give judges more power? Advocates of 
judicial review with some knowledge of history surely allow for the possibility 
that judicial power can be usurped. Their argument is not simply that more power 
should be given to judges, but rather that judges are better positioned, as com- 
pared to other institutional actors, to decide, according to a given conception of 
Justice, on claims presented to them. Sophisticated advocates of judicial review do 
not argue that judges should always be given priority over legislators. In fact, their 
institutional argument about courts is partly a byproduct of their substantive 
vision of democracy. To be sure, Hirschl is right to argue that any such conception 
still relies on empirical assumptions about the potential of different institutional 
actors. But unless one is still captive to a version of nineteenth century determin- 
ism about how social forces shape society, one cannot fail to see that the institu- 
tional potential is not an absolute given. By focusing exclusively on the empirical 
side of the equation, Hirschl fails to capture the dialectical relationship, which is 
central to any institutional analysis, between empirical assumptions and norma- 
tive commitments. 

This reveals, I believe, a deeper problem. It is a mistake to frame questions 
about how best to promote the values associated with democracy in terms of 
means and ends. Contrary to what Hirschl implies, there is no clear division of 
labour between areas of thought dedicated to finding out what the ends should be 
and other areas where appropriate means are worked out. To think otherwise is to 
misunderstand the nature of the social. Political science will contribute little to 
our understanding of society if it fails to free itself from simpleminded concep- 
tions of social causality. Hirschl tends to assume that law should be autonomous 
from politics, and his problem with the new constitutionalism is that the political 
has corrupted the legal. His pessimism about overcoming this predicament makes 
him advocate a shift away from courts to legislatures. Yet it hardly follows that 
because law and politics are intertwined — assuming for the moment that they 
are ~ judges are doomed to be mere puppets in the hands of those who appointed 
them. To show that this control obtains, one would need to point to more than 
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the fact that judges might share the same ideology or belong to the same social 
elite as those who appoint them. It is well known that judges often take positions 
that surprise those who appointed them. Eisenhower once said that he had made 
two great mistakes during his presidency, and that both of them sat in the 
Supreme Court. One possible explanation refers to the type of legal discourse that 
typically crystallises in constitutional democracies and which forecloses, over 
time, some outcomes that would otherwise benefit entrenched economic or poli- 
tical elites. The allusion to an expressive, symbolic dimension of legal discourse in 
the quotation from Ronald Dworkin that Hirschl uses to preface Chapter 1 exem- 
plifies this sort of argument. This presents a challenge to those who see institu- 
tional actors as behaving strategically so as to further whatever agenda they 
happen to be pursuing at any given point. Hirschl cannot hope to prove his thesis 
without addressing this argument. 

To see this point, it helps to look at alternative ways of solving the tension 
between constitutionalism and democracy that combine empirical insight and 
normative soundness. Scholars who believe that this tension is real and that it 
should be solved — though there are good reasons to doubt these assumptions, 
jointly or severally — have presented a number of arguments in addition to those 
advanced by Hirschl. Some have pointed to the courts’ inability to grasp complex 
questions of social policy, devise structural solutions and then follow through 
with their implementation. They then go on to argue for a shift away from courts 
to legislatures. But this approach is only partly informed by empirical insights. A 
substantive argument about the changes the political realm should undergo — 
such as reforms in campaign finance, media regulation, voting rights etc — is 
needed to supplement this position. Put differently, for democracy to win over 
constitutionalism, democracy itself needs a makeover. 

Just as the argument for constitutionalism is informed by a substantive concep- 
tion about how judges should exercise their power, so the argument for democ- 
racy should be grounded in a conception of the nature and structure of the 
political realm. While Hirschl distinguishes between normative and empirical 
levels of analysis (as shown in his critique of current democratic practices at 
p 42), he glosses over the fact that institutional analysis necessarily combines the 
two. I say necessarily because it would be impossible to assess the relevance of 
empirical data without using a framework, which is in turn rooted in one (or 
more) normative vision(s). 

One sees traces of this want to separate seemingly different dimensions of ana- 
lysis in other parts of the book, where it has equally damaging consequences. Take 
for instance the distinction between positive and negative rights. While Hirsch] 
does acknowledge that there might be some problems with the analytical and 
normative soundness of this distinction, he nevertheless uses it as àn organizing 
principle for understanding dominant patterns in the contemporary jurispru- 
dence of many capitalist societies’ (p 105). It is on such bases that Hirschl eventually 
draws conclusions about the atomistic social world that supposedly follow from 
the liberal commitment to rights. But this is a non sequitur. While it may well be 
the case that the positive/negative rights distinction is useful for mapping out the 
positions of different actors on the constitutional stage, this hardly teaches us any- 
thing about the commitments of liberal constitutionalism that Hirsch] targets in 
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this book. Moreover, heavy reliance on the questionable distinction between 
positive and negative rights undercuts Hirschl’s analysis and weakens his critique 
of individualism. He is right that a simplistic understanding of autonomy 
explains, at least partly, indifference towards grievous social inequalities in our 
world, but pointing to positive and negative rights surely does not trace back the 
origin or cause of perpetuation of this inequality to any deep feature of liberalism. 

By focusing on the constitutional experiences of a number of constitutional 
democracies, this book is a contribution to the emerging field of comparative 
constitutionalism. Hirschl decries, appropriately, the provincialism that has char- 
acterised constitutional thought, especially in its American versions, until quite 
recently. But the choice of jurisdictions discussed in the book, namely Israel, 
New Zealand, Canada and South Africa, should give us pause. They are all, with 
the exception of South Africa, part of a category that Hirschl labels ‘the no appar- 
ent transition scenario’. In all cases that belong to this category, a question arises as 
to why the constitutionalisation happened when it did and not at some other 
point in time. For instance, it is apparent why the constitutionalisation processes 
in Ghana, Germany, Brazil or Romania happened when they did. Not so with the 
group of countries that is scrutinised in this book. My concern is that this narrow 
focus may detract from how relevant Hirschl’s conclusions ultimately are when 
understood against the background of the global architecture of constitutional- 
ism. Future works in this field would do well to make their ambitions truly glo- 
bal, especially since so much of the emerging field of comparative constitutional 
studies in North-American legal scholarship suffers from a decidedly less than 
global focus. 


Vlad Perju” 


Michael Cardwell, The European Model of Agriculture, Oxford: Oxford 
University Press, 2004, liv + 447pp, hb £60.00. 


In the political fallout from the failure to secure successful ‘yes’ votes in referenda 
on the European Constitution in France and the Netherlands, the purpose and 
direction of the EU has returned to the core of European political debate. The first 
major manifestation of this came at the Brussels European Council in June 2005, 
with the acrimonious failure to secure any form of agreement on the draft Frame- 
work Financial Perspective 2007-2013. The key arguments within the Brussels 
European Council related to the sustainability of the UK ‘Budget Rebate’ in an 
EU of 25 Member States, including the new members from Central and Eastern 
Europe, and the continued privileged position of the Common Agricultural Pol- 
icy within the budgetary allocations for the EU. The latter argument reopened 
one of the most enduring and bitter debates within the EU: what is the point of 
the Common Agricultural Policy and what proportion of the resources of the EU 
should it consume? By addressing the development of the issues involved in this 
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debate and explaining the history of the Common Agricultural Policy, Michael 
Cardwell’s book should prove an exceptionally useful and thought-provoking 
addition to the existing literature in the area. 

The European Model of Agriculture sets out to explore the remodelling of EU agri- 
culture that formed part of and followed on from the Agenda 2000 process, which 
takes the book up to the end of the current Framework Perspective in 2006 and 
sets the scene for future discussions. This is described as the building of a ‘Eur- 
opean Model of Agriculture’. The book is split into six analytical chapters, along 
with a short introduction and conclusion. The first three chapters deal with the 
development of the European Model; following these are two chapters dealing 
with the organisation of the European Model both in its core design and then 
its peripheral design. The last chapter seeks to explore some of the vital external 
influences on the European Model of Agriculture. Chapter 1 starts with an excel- 
lent introductory section exploring the ‘Special status’ of agriculture within the 
organisation of the EU and its Member States. This well-balanced account also 
details possible criticisms with the continuance of this ‘special status’, particularly 
considering the diminishing importance of agriculture within the economies of . 
the EU. Additionally, in what is a continuing theme throughout the book, agri- 
culture is explored not just in the strict sense but in terms of the wider links 
between Classic’ agriculture and the development of specific EU competences 
relating to the environment and consumer health and protection. This is followed 
by an equally admirable section detailing the initial creation of the original ‘mar- 
ket organisation’ scheme for EU agriculture and the move from this to the direct 
payment’ system and the MacSharry reforms of the CAP. Throughout the chap- 
ter, the themes of protection of small farmers and the necessity of a more multi- 
functional approach to agriculture in the EU context are developed. 

Chapter 2 picks up the story at the end of the MacSharry reforms and considers 
the shift in the direction of the Common Agricultural Policy envisaged in the 
Agenda 2000 discussions. In particular this looks at the way that the shift in fund- 
ing and non-core considerations, such as the environment and food safety, 
became an increasing part of agricultural regulation. Again, the multi-functional 
understanding of the European Model of Agriculture continues to assert itself as 
the central theme of the book. The core scene-setting chapters finish with Chapter 
3. This takes the story from the Berlin summit of 1999 to the issue of the Mid Term 
Review of the Common Agricultural Policy in 2002 and the reforms that this has led to. 
This chapter deals well with the complicated legislation and series of European 
Commission proposals that were instigated in the attempt to alter the structural 
basis for the CAP, in order to ready it for eastwards expansion and to address the 
budgetary pressures that the European Agricultural Guidance and Guarantee 
Fund places on the annual EU budget. The end of the chapter deals with.the fail- 
ure to reach a holistic agreement on reform at the Thessaloniki European Council 
in 2003. 

Then comes the core of the book, which seeks to set out the current state of the 
European Model of Agriculture by analysing it in terms of “Iwo Pillars’. First, 
and still rooted in the Common Agriculture Policy as originally created at the 
end of the 1950s, is a system created to protect agriculture as a form of industry. 
That ‘First Pillar’ system is designed to protect a market for agricultural products 
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both within the EU and externally. This is the system that has been the most cri- 
ticised within the EU and Cardwell draws out the problems of the original sys- 
tem well. It is from here that the advantages of the direct payment’ scheme can be 
seen. With the move from strict price maintenance and the common organisation 
of agricultural markets to payments to farmers for being farmers, this greatly 
increases the ability to take into account different concepts of what amounts to 
being a farmer and delineate whatever consequent duties flow from this. The 
wider scope of the role of a farmer ~ and this is where the theme of multi-func- 
tionality comes into play — comes within the ambit of the ‘Second Pillar’. Here 
there is scope for the EU budget to reward farmers where they fulfil duties relat- 
ing to land management, environmental protection, animal welfare and, of parti- 
cular importance following the BSE crisis, attaining the best possible standards 
for food safety. 

It is clear from this that the expansion of agricultural concerns into these wider 
duties and responsibilities moves the basis for agricultural regulation away from 
concerns traditionally dealt with solely by DG Agriculture and rural Develop- 
ment. Especially in consideration of the last topic, the role of DG Sanco and the 
European Food Safety Authority is absolutely vital. This expansion is dealt with 
in an analysis of some key areas in Chapter 5, which attempts to look in greater 
detail at Food Safety and Food Quality, Regulation of GMOs, and aspects of 
Animal Welfare. The final part of this section considers, albeit too briefly, the place 
of agriculture in the food chain. 

The final analytical chapter deals with two considerations of vital importance to 
the continuing success of the European Model of Agriculture. First, the role of the 
WTO and issues connected to the possibility of defending the European Model 
are considered. Finally, the book looks at the implications for the model of the 
eastward expansion of the EU. This is a key consideration and the handling of this 
complicated area is generally excellent. However, it is a shame that the book was 
released before more could be said on eastwards expansion. Whilst it is unlikely 
that this will distract from the appeal of the work, it might prematurely age some 
parts of what is generally an up-to-date summary of the agricultural area. 

By way of some general comments, whilst this is an immensely complicated 
area — agriculture has been central to the development of EU law from the birth 
of the original EEC — there are times when a reader who is not actually a specialist 
in agricultural law would be lost within the detail accumulated here. Another 
slight criticism is that occasionally concepts which a general EU reader would be 
unfamiliar with are not introduced with sufficient clarity. Additionally, the book 
would have benefited considerably from having a simple glossary, though there is 
a very short list of abbreviations at the start. Finally, all of the analytical chapters 
would be improved by a short conclusion at their end. 

That said, what seems to be the central argument of the book, that there is the 
need for a model of EU agriculture which is relevant to the historical, geographi- 
cal and social situation of the EU, is developed very well. Moreover, this topic is at 
the core of the current debate on the future shape of the EU, especially in light of 
the probable failure of the European Constitution and the wrangling over the 
Financial Perspective for 2007-2013. In light of this, it is a great shame that the 
book does not go into greater detail on more of the perceived criticisms of the 
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EU Common Agricultural Policy. In particular, it would have been useful to have 
had more discussion on such topics as the Common Agricultural Policy’s propor- 
tion of the total EU budget as against other possible allocations, such as scientific 
research and development, or the position of exports to sub-Saharan Africa, and 
the effect of these on local producers. Whilst these topics came to the fore in the 
wake of the European Council in 2005, which was after the book was published, 
they have been simmering under the surface of the agricultural settlement almost 
from its inception. These are the topics that will continue to influence the debate 
on the Common Agricultural Policy long after the UK presidency of the EU or 
the G8 in 2005. 

In these rapidly changing times, agriculture is again at the core of the debate on 
the future shape of the EU. As such, The European Model of Agriculture should be 
commended as adding something new to the corpus of literature on the EU. 


Keith Vincent* 
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